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MEMORANDA. 

In  the  Vacation  after  Michaelmas  Term,  1854,  Henbt  Bid- 
GASD  Bagshawe,  Esq.,  of  the  Middle  Temple,  was  appointed 
one  of  Her  Majesty's  Counsel  learned  in  the  Law* 

In  the  Vacation  after  Hilary  Term,  1 855,  Humphry  17u^ 
UAH  WooLBTCH,  Esq.,  was  appointed  a  Serjeant-at-Law^  and 
gave  rings  with  the  motto  **  Leges  juraque.^ 

In  the  Vacation  after  Trinity  Term,  1855,  Sir  William 
Henkt  Matjlb,  Knight,  one  of  the  Justices  of  the  Court  of 
Common  Bench,  resigned  lus  seat. 

Jambs  Shaw  Willbs^  Esq.,  of  the  Inner  Temple,  having 
first  been  called  to  the  degree  of  the  Coif,  was  appointed  a 
Justice  of  the  Court  of  Conmion  Bench,  and  afterwards  re- 
ceived the  honour  of  Knighthood.  He  gave  rings  with  the 
motto  *'  Non,  sine  vigUUsJ* 

In  the  same  Vacation  Chables  Shaplakd  Whitmobe, 
Esq.,  of  the  Inner  Temple,  William  Ovebend,  Esq.,  of 
Lincoln's  Inn,  P.  A.  Pigkebing,  Esq.,  of  the  Inner  Temple, 
James  Plaisted  Wilde,  Esq.,  of  the  Inner  Temple,  and 
William  Botill,  Esq.,  of  the  Middle  Temple,  were  appointed 
of  Her  Majesty's  Counsel  learned  in  the  Law. 
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MICHAELMAS  TERM,  1854,  TO  MICHAELMAS  TERM,  1855. 


1854. 

WARE  V.  EARL  OF  EGMONT.  ^  ^ 

Chancellob. 

Nathaniel  POLHILL,  who,  in  I8O2,  died  an  infant,  i^'tator'iho 
became  entitled,  in  1782,  under  the  will  of  his  grandfather,  to  died  iu  1782, 
certain  real  estates  situate  in  the  county  of  Surrey  and  else-  ^^ touses 
where.     The  testator,  by  his  will,  bequeathed  his  residuary  n?^  ^^*^ 
personal  estate  to  Benjamin  Way  and  Robert  Maitland  upon  iras  tenant  in  ' 
trust  at  their  discretion  to  lay  it  out  in  the  purchase  of  taiiinpos- 

''  *■  session,  and 

real  estate,  to  be  settled  to  the  same  uses  as  the  devised,  bequeathed 
estates.     In  1799,  a  portion  of  the  infant's  personal  estate  ^^^bJu^h 
was  applied  by  Way  and  Maitland,  the  trustees  under  the  trnst  at  their 
will  of  the  grandfather,  and  in  pursuance  of  and  under  the  layi^ouUnthe 
powers  oontained  in  the  Land-Tax  Redemption  Act,  38  Geo.  3.  purchase  of 

•       !  t  •  itiii  1  ••  1  tesX  estates  to 

&  60.^  in  the  redemption  of  the  land-tax  then  existmg  thereon,  be  setUed  to 
Upon  the  death  of  Nathaniel  Polhill,  the  real  estates  de-  ?«,!!^*°^; 

*  •  In  1799,  certain 

TolTed  upon  John  Polhill,  the  second  son  of  the  testator,  commissioners, 

who  took  an  interest  for  life  in  remainder  under  the  will.  ^I'^q^^^.c 

A  suit  was  then  instituted  by  the  mother  of  the  infiemt,  as  his  60.,  contracted 

administratrix,  and  her  second  husband,  against  John  Polhill  "^  trusi^and 

and  his  eldest  son  Thomas  Polhill,  the  next  tenant  in  tail  in  guardians  of  N. 

lemiunder  under  the  will,  and  Way  and  Maitland,  for,  inter  aUa,  for  the  re- 

an  aeoonnt  of  certain  stuns  of  stock  transferred  from  the  personal  demption  of 

^  the  land-tax  on 

the  devised 
eitete.  Id  1803  N.  P.  died,  still  in  his  in&ney.  In  1835/X.  contracted  to  porchase  that  estate  which 
vaa  dcaeribed  as  free  firom  land-tax,  and  tibe  above  staitements  were  made  in  the  abstract  of  title 
defiv«nd  to  X.    X.  made  no  inquiry  as  to  the  circumstances  attending  the  redemption,  took  a 
eoBTeyanoe,  and  enjoyed  the  property  free  from  all  claims  in  respect  of  the  land-tax  until 
1848.    The  administrator  of  N.  P.,'  the  infiint,  filed  a  bill  against  X.,  statbg  that  the  money 
hid  out  in  the  redemption  of  the  land-tax  had  been  personid  estate  belonging  to  the  infant, 
and  that  its  character  had  not  been  changed ;  and  alleging  that  the  purchaser  had  constructive 
nodce  of  that  &ct,  and  claiming  an  equtable  charge  on  the  estate  purchased  by  X —  Hdd, 
that  aa  A«  and  B.  aaight  have  redeemed  the  land-tax  out  of  the  personalty  bequeathed  to  them, 
to  be  laid  oat  in  the  purchase  of  real  estate  to  be  settled  to  the  same  uses  as  the  devised 
cttatc;  X  was  not  bound  to  inquire  into  the  circumstances  attending  the  redemption,  and  Uiat  he 
had  not  eoostractive  notice  thereof. 
The  doctrine  of  oonstructive  notice  not  to  be  extended* 
BQ. — ^VOL.  III.  B 


1 

2  THE  EQUITY  REPORTS. 


.  ^^^'  .     estate  of  the  infant^  in  satisfaction  of  four  contracts  for  the  re- 
LoBD        demption  of  the  land-tax  on  the  devised  estates,  or  that,  as 
^HAHCELLOB.  administratrix,  the  infant's  mother  might  be  declared  entitled  to 
Wasb        a  perpetual  rentcharge  upon  the  said  estates  of  which  the 
Eaklof      la'^d-tax    had    been   so  redeemed,   (a)      By    the    order  on 
EoMoirr.      further  directions  made  in  that  suit,  it  was  declared  that  the 
Suuement      administratrix  was  entitled  to  four  several  annuities  or  rent- 
charges   as  part  of  the  infant's  personal  estate,  and  to  be 
charged  on  and  issuing  out  of  the  several  estates,  to  the  amount 
of  the  land-tax  respectively  redeemed  thereon,  the  said  annaities 
to  be  redeemable  by  any  person  or  persons  having,  or  being 
entitled  beneficially  to  any  estate  or  interest  in  possession,  re- 
mainder, or  expectancy  under  the  said  will ;  and  proper  deeds, 
to  be  settled  by  the  Master,  were  ordered  to  be  prepared  for 
securing  the  said  annuities,  to  be  executed  by  the  defendants, 
the  tenant  for  life,  and  an  infant,  who  was  tenant  in  tail  in 
remainder.     Under  this  decree  indentures  of  lease  and  releiise 
were  in  the  year  1817  executed  by  John  PolbiU,  the  tenant  for 
life,  and  Thomas  Polhill,  the  tenant  in  tail  in  remainder,  upon  the 
latter  attaining  twenty-one  years  of  age,  but  no  recovery  was  ever 
suffered  for  completing  the  security,  and  on  the  death  of  Thomas 
Polhill,  the  tenant  in  tail,  in  1828,  the  legal  charge  on  the  estates 
ceased.      In  1831,  Captain  Frederick  Polhill,  the  next  tenant 
in  tail  in  remainder,  suffered  a  recovery ;  and  in  1835,  he  sold 
that  part  of  the  estates  situate  in  the  county  of  Surrey  to  Lord 
Arden,  under  whose  will  the  defendants  in  this  suit  claimed. 

The  estate  sold  to  Lord  Arden  was  described  in  the  contract 
as  having  the  land-tax  redeemed. 

On  the  death  of  Thomas  Polhill,  in  1828,  CapUin  Frederick 
Polhill  continued,  until  his  own  death  in  1848,  to  pay  to  the 
personal  representatives  of  the  infiint  an  annuity  of  551,  charged 
on  the  Surrey  estate,  in  satisfaction  of  the  amount  of  the  infantas 
personal  estate  applied  in  the  redemption  of  the  land->tax  thereon. 

The  present  suit  was  instituted  by  the  administratrix  de  bants 
mm  of  Nathaniel  Polhill,  to  enforce  the  original  decree  against 
the  defendants  in  respect  of  the  annuity  of  551.  charged  upon  the 
Surrey  estate,  and  to  obtain  an  effectual  security  on  the  land. 

The  defendants,. by  their  answer,  alleged  that  they  were  pur- 
chasers for  value  without  notioe,  and  that  the  estates  were  sold 
to  Lord  Arden  free  from  land-tax. 

The  abstract  of  title  delivered  at  the  time  of  the  sale  to  Lord 
Arden  stated  a  certificate  in  which  Way  and  Msutland,  who 
redeemed  the  land-tax,  were  described  as  trustees  and  guardians 
of  N.  PdhUk  ih0  infant. 

(a)  See  Ware  v.  PoUUU,  11  Ves.  S57. 


THB  SQUTTY  BEFORTS. 

The  questicm  was,  whether  the  etatement  of  the  certifioate 
contained  in  the  abstraot  wae  coiurtractiye  notice  to  Lord 
Aiden,  the  purchaser,  of  the  fund  out  of  which  the  redemption 
money  waa  paid*  and  that  such  mone^  oonetituted  an  equitable 
ehaige  on  the  estate  purchaeed  by  him. 

The  cause  waa  heard  before  Yice-Chanoellor  Stuart  on  the 
Uth  Dec  18ff8»  and  he  pronounced  a  decree  declaring  in  effect 
that,  under  the  drcumatancee,  and  on  the  face  of  the  abstraot 
daliTerad^  the  purohaaer  had  constmotive  notice  of  the  charge 
on  the  estate  purchased  by  him,  to  the  extent  of  the  amount 
of  the  infant's  peraonal  estate  taken  for  the  redemption  of  the 
land-tazj  and  that  on  the  delivery  of  the  abstract  he  should 
ka^  made  further  inquiries  as  to  that  charge,  (a)    From  this 
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(c)  Tbs  following  it  the  Judg- 
of  VicB-CRA]rcaLi/>m  Btvabt, 
Dse.  15.  1858.  In  the  year  1885 
Lord  Arden  contrtoted  to  purchase 
ecfftain  real  eatates,  which  were  de* 
aevted  in  the  eootraet  aa  having  the 
laad-tax  redeemed,  and  they  were 
•old  fiee  of  land-tax.  The  land- 
tax,  if  mbneting,  would  be  a  certain 
•nniial  ehu^ ;  if  redeemed,  in  the 
wtKf  atmted  m  the  contract,  there 
voald  be  no  aubaisting  land-tax  at 
aB.  I  eoneeiTe,  upon  a  contract  of 
tfaia  kind,  and  the  inveit^ation  of 
tka  title,  that  the  purchaser  is  bound 
to  aea  to  the  redemption  of  the  land- 
tax  aa  mudb  aa  to  anything  else  stated 
in  tie  abstraet.  What  took  olace  at 
the  time  of  the  contract  with  Lord 
this :  --*An  abstract  of  title 
ddiTered  in  pursuance  of  the 
and  the  title  it  showed  as 
to  ^e  radsmptioa  of  land-tax  was  the 
sfiateoient  of  a  certificate  dated  1799. 
That  eertifioste,  on  the  face  of  it, 
ihewad,  not  an  ordinarj  redemption 
fcf  a  tenant  in  fee,  but  a  redemption 
ea  bdiaif  of  a  minor  by  persons^  de- 
aeribed  aa  hia  trustees  luid  guardians. 
It  18  perfectly  plain,  in  order  to  see 
fbat  tna  estates  were  reallj  relieved 
£poiD  the  land-tax,  that  ^^n  the  bare 
ptotfasstioa  of  the  oertincate  as  an 
aamuuent  of  title,  it  stated  upon  the 
of  it  n  transaction  as  to  the 
of  a  Terj  peouliar  kind ; 
caoogfa  Ripened  to  render  it 
BB17  to  inquire  (unless  there 
id  good  reasons  for  dispensing 
sadi  an  inquiry)  in  what  way 
tUa  redemption  nad  been  wrought 
•St  Iry  the  guardiaaa  and  trustees. 
It  B^fit  have  been  done  in  oneway, 
by  keepmg  tlvre  the  charge;  m 
aiigckr,  hj  extinguishing  H  cnUrely. 


It  was  on  behalf  of  the  Infant ;  and 
I  cannot  hold  that  the  purchaser  was 
not  bound  to  inquire  what  the  in- 
fant's interest  was  when  the  redemp- 
tion was  stated'  to  be  effected  by  hb 
guardians.  The  truth  is,  that  the 
statement  of  thb  document  in  [the 
abstract  was  notice  to  a  purchaser  of 
a  certain  transaction ;  and  I  cannot 
hold,  without  contraTening  all  my 
notions  of  the  true  doctrine  of  notice 
as  established  in  this  Court,  that  if 
there  be  notice  on  an  abstract  of  a 

riculiar  transaction,  which  this  is, 
am  bound  to  stop  there,  and  say  that 
a  purchaser  is  not  bound  in  the  least 
degree  to  inquire  into  Its  nature.  If 
the  case  stopped  there,  without  more, 
my  opinion  would  be,  that,  upon 
the  well-established  doctrine  of  the 
Court  as  to  notice,  the  purchaser 
was  put  upon  inquiry.  This  was 
his  own  view  of  the  case,  for  there  is 
noted  opposite  to  the  abstract  of  this 
document  a  *'  query**  as  to  the  pay- 
ment of  the  instalments.  The  pro- 
fessional advisers  of  the  purchaser 
looking  at  this  document  saw,  from 
the  very  peculiar  nature  of  the  trans- 
action, that  it  was  necessary  to  in- 
quire how  the  transaction  had  been 
wrought  out — that  is  to  say,  how 
the  money  for  this  redemption  of  the 
land-tax  had  been  provioed  for,  and 
what  the  nature  of  the  transaction 
was  as  to  keeping  the  charge  alive, 
or  extinguishing  it  aa  a  charge  upon 
the  estate.  The  case  is  not  only  one 
in  which  from  the  statements  in  the 
abstract,  the  purchaser  was  put  on 
his  inquiry,  but  the  purchaser  was 
perfectly  sensible  that  it  was  his  duty 
to  make  the  inquiry.  This  inquiry, 
if  made,  would  have  disclosed  ail  the 
circumstances  which  it  is  necessary 
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judgment  those  claiming  under  the  purchaser  presented  an 
appeal,  and  it  now  came  on  for  argument. 


Wabb 

V. 

Eablo? 
Egmont. 

Statement 


for^  me  to  know  on  behalf  of  the 
plaintiff.  The  redemption  being  on 
Dehalf  of  the  infant,  and  of  his  guar- 
dians and  trofltees,  it  woidd*haTe  dis- 
closed that  it  had  not  been  wronght 
out  80  as  to  extinguish  the  charge. 
Naj,  it  would  have  led,  if  the  m- 
quurj  had  been  carried  out,  to  the 
discfosure  that  it  had  been  the  sub- 
ject of  litigation,  and  that  Lord 
JEldan  had  made  a  decree  declaring 
a  right  against  all  successive  remain- 
dermen, or  persons  interested  in  the 
estates,  -  to  a  rentcharge  thereon 
equivalent  to  the  land-tax.  I  have 
been  pressed  very  much  in  argu- 
ment with  the  case  oi  Jones  v.  Smithy 
and  with  the  decision  of  Lord  ThwT' 
low  in  the  case  of  Cothay  v.  Syden- 
ham^  and  with  other  cases  of  that  Idnd. 
There  is  a  wide  difference  between 
questions  of  notice,  where  there  is 
notice  of  an  instrument,  either  actual 
or  constructive,  without  notice  of  ex- 
trinsic circumstances  to  impeach  the 
validitv  of  that  instrument  on  the 
ground  of  fraud  or  otherwise,  and  a 
case  like  the  present,  where  there  is 
notice  of  a  particular  transaction ;  and 
it  is  contended  that  notice  was  to  be 
taken  onlj  of  so  much  as  the  vendor 
chose  to  disclose.  I  think,  where 
there  is  notice  of  a  transaction  of  so 
peculiar  and  important  a  nature, 
affecting  the  title,  as  this  appears  to 
be,  that  such  notice  puts  the  pur- 
chaser on  his  inquiry  as  to  all  the 
circumstances  supposed,  ordinarily 
speaking,  to  affect  nis  title.  I  have 
been  pressed  with  passages  from  the 
judgment  of  Sir  J.  Wigraniy  V.  C, 
m  the  case  of  Jones  v.  Smith,  in 
which  he  enters  upon  an  enlarged 
discussion  of  the  law  of  notice,  actual 
and  constructive,  and  defines  the 
law  upon  the  subject  as  drawn 
firom  tne  cases ;  and  states,  with 
that  great  research  for  which  that 
leamei  judge  was  remarkable,  his 
impression  of  the  result  of  those 
cases,  and  of  the  classes  into  which, 
in  his  mind,  they  resolve  themselves. 
Now,  with  all  respect  for  any  decision 
of  Sir  J.  Wigram,  and  with  the  full 
impression  on  my  mind  of  the  high 
authority  of  Lord  Lyndhnrsty  who 
affirmed  Sir  J.  IVigram^s  decision  in 
Jones  v.  Smithy  and  who  expressed 


no  disapprobation  of  his  judgment,  I 
think  I  show  no  disrespect  to  the 
opinion  of  either  of  those  learned 
persons  when  I  say  that  questions 
with  respect  to  notice  are  often  so 
extraordmary  and  peculiar,  that  anj 
Judge  who  attempts  to  include  under 
general  heads  propositions  which 
will  apply  to  all  cases  of  notice,  un- 
dertakes a  task  in  which  he  maj  to 
some  extent  faiL  That,  I  think,  has 
been  the  case  with  reference  to  Sir 
J.  Wigram^s  judgment  in  Jonii  v. 
Smith,  A  learned  text-writer  on 
this  subject,  Mr.  Dartf  in  a  book  of 
very  great  merit,  his  Vendors  and  Pvr* 
chasers  \  enters  into  a  disquisition 
on  this  judgment,  to  show  how  much 
injustice  may  be  done  by  piiming  down 
the  statements  of  Sir  J.  Wiman,  u 
pledging  himself  to  any  such  propo- 
sition as  that,  in  a  case  like  the  pre- 
sent, the  purchaser  is  not  bound 
to  make  inauir^ ;  or,  if  not  to  be 
treated  as  if  bemg  bound  to  make 
inqmry,  he  is  to  be  fixed  with  a 
knowledge  of  those  facts  which, 
if  he  had  made  the  inquiry,  he 
would  have  found  to  exist.  I  am 
pressed,  moreover,  with  the  argu- 
ment, that  although,  if  there  had 
been  nothing  else  disclosed  upon  the 
abstract,  it  might  possibly  bctheld 
that,  upon  the  mere  statements  in 
this  certificate,  the  purchaser  might 
be  bound  to  inquire,  yet  there  were 
statements  of  subsequent  instruments 
and  other  facts  which  might  justify 
him  in  abstaining  from  inquiry ;  for 
it  was  said,  with  considerable  force, 
that  this  redemption  was  effected  in 
the  year  1799;  that  the  redemption 
might  have  been  effected  in  two 
wajs — in  one  way,  so  as  to  extin- 
guish the  chaige ;  in  another,  so  as 
to  keep  it  alive ;  and  that  being  so  far 
back  as  the  year  1799,  the  abstract 
stated  a  number  of  subsequent  in- 
struments, which  might  reasonably 
lead  to  ike  presumption  that  the 
way  in  which  the  redemption  was 
effected,  was  so  as  to  extinguish  the 
charge,  for  that  in  subsec^uent  mort- 
gages and  other  transactions  no  no- 
tice of  anv  such  subsisting  chaise 
was  taken  by  persons  who  had  dealt 
with  the  estate.  I  do  not  deny  the 
legitimacy  of  sach  an  argument,  but 


»  Vide  Dart's  V.  &  P.,  p.  452.,  2nd  edit. 
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Mr.  Gkuse,  Mr.  Geo.  Z.  Bussell,  and  Mr.  M.  Ware  for  the 
phintiff,  in  support  of  the  judgment  below.  The  certificate 
stated  in  the  abstract  was  enough  to  have  put  the  purchaser 
npoa  Anther  inquiry.  This  inquiry,  if  made,  would  have  dis-* 
closed  the  circamstances  under  which  the  redemption  had  been 
effected,  and  the  fund  out  of  which  the  redemption  money 
had  been  paid.  The  redemption  haying  been  effected  on 
bebalf  of  an  infant,  it  would  have  been  discovered  that  it  had 
not  been  so  wrought  out  as  to  have  extinguished  the  charge. 

The  SoUdtor-'Generaly  Mr.  Malins,  and  Mr.  Rawlinsan  for 
tbe  appellantB.     The  purchase  was  made  so  long  ago  as  1835, 


!  1854. 


Lord 
Chanckllob. 


Wabs 

V, 

Eablof 

£iUIOMT. 

Argtment, 


I  enmot  -find   circumstances   Iiere 
viiich  wDl  justify  me  in  coming  to 
the  ooDdtision,  that  l)ecan8e  it  ap- 
pored  on  tlie  face  of  the  abstract 
tbi  nothing  had  been  done  in  the 
dealings  with  the  estate  to  show  it 
vas  a  sabsisting  charge,  the  pnr- 
dttfler  WIS,  therefore,  absolved  Irom 
lU  neoeasitj  of  inqoiring  how  the 
Rdeoption  was  effected.    For  two 
raiCHis  I  cannot  adopt  that  view. 
hi  the  first  place,  the  Tigilant  pro- 
fcsBonal  adnser  of  Lord  Arden,  to 
whom  this  case  was  intmsted,  was 
sofirswake  to  the  importance  of  the 
natter,  as  to  suggest  the  necessity 
of  fnrther  inquiry.    The  other  reason 
B  thb;  that  I  think  it  would  be 
highfy  dangerous  to  hold,  that  where 
tnere  qypcared  in  the  abstract  notice 
cf  a  transaction  so  peculiar  as  this, 
sad  sabsequent  dealings  with  the 
estate  did  not  disclose  ue  nature  of 
that  transaction,  the  purchaser  was 
absolred  from  all   further  inquiry. 
I,  therefore,  can  oome  to  no  other 
cooclnnon,  thm  that  there  was  no- 
tice on  the  face  of  this  abstract  which 
■ide  it  tiie  duty  *of  the  purchaser, 
Lord  Arden,  to  mike  inquiry,  which, 
if  made,  would  ha^e  shown  him,  not 
^y  that  Uiis  estate  was  not  freed 
vpon  the  transaction  of  redemption 
from  the  land-tax,   but  he  would 
hsTe  found,  if  he  had  exercised  that 
ikgree  of  rigilanoe  which  he  was 
^MQod  to  exercise,  that  a  decree  of 
Wd  EUom  and  a  series  of  judicial 
proceedings  had  fastened,  with  all 
the  power  of  a  decree  of  this  Court, 
that  nhich  nepresented  the  value  of 
the  land-tax,  and  the  exact  amount 
ofhoid-tax  which  wa»said  to  have 
heen  redeemed,  as  a  rentcharge  upon 
the  estate.  I  must,  therefore,  treat  it 
tt  a  sahdsting  rentcharge,  and,  upon 
B J  view  of  the  case,  as  a  rentchu^e 
entitling  the  plaintiff  to  a  decree. 


I  have  forgotten  to  notice  that  part 
of  the  argument  which  referred  to 
the  negligence  which  had  been  shown 
on  both  sides — that  admitting  that 
the  purchaser  was  bound  to  inquire, 
^et  there  had  been  great  negligence 
m  perfecting  the  proceedings  under 
the  decree,  and  that  due  diligence 
would  have  given  a  legal  title,  as 
well  as  an    equitable    one,  to  the 
owners  of  this  rentcharge.      The 
reason  why  I  cannot  adopt  that  ar- 
gument is  this — that  tnere  is  no 
place  for  it  until  the  doctrine  of  no- 
tice is  found  to  attach ;  because  if, 
on  the  first  part  of  the  case,  the  de- 
fendants have  not  shown  that  they 
are  not  bound  to  inquire  as  to  these 
transactions,  then  they  are  affected 
with  a  knowledge  of  these  transac-  . 
tions,  and  the  case  is  one  in  which 
negligence  on  their  part  cannot,  if  it 
subjected  them  to  a  liability,  be  re- 
plied to  by  their  charging  negligence 
on  the  part  of  the  other  person  who 
makes  the  claimf  for  the  result  of 
the  inquiry  would  have  been  to  find 
that  this  was  an  equitable  charge  on 
the  estate;  and  it  would  be  quite 
new  to  me  to  say,  that  the  fact  of 
the  owner  of  the  equitable  charge 
having  power  to  make  it  a  leg^  one, 
and  haviuff  failed  to  do  so,  would 
have  annufled  the  effect  of  notice  of 
the  equitable  charge.    My  opinion 
is,  that  the  equitable  charge  is  good. 
The  argument  of  neeligence  against 
negligence  is  like  that  of  estoppel 
against  estoppel;  it  sets  ihe  matter 
at  laree.^  I  cannot  give  the  defend- 
ants Uieir  costs,  not  on  the  ground 
of  Sir  J.  WigranCs  decision,  but  on 
the  general  sround  that  they  have 
not  succeeded  in  the  present  litiga- 
tion.   They  must  bear  the  costs,  the 
plaintiff"  paying  the  expenses  attend- 
ing the  execution  of  the  necessary 
deeds. 


B  3 


THE  EQUmr  REPORTS. 


1854. 


Lo&D 

CSANCELLOB. 
V. 

Ea&l  of 
EoMcnrr. 


and  ordinary  prudence  had  been  used  by  the  purchaser  at  tbe 
time.  It  waa  admitted  that  the  purchaser  had  not  had  express 
notic-e,  and  he  could  not  be  held  to  have  had  constructive  notiod. 
In  1799,  the  persons  who  had  redeemed  the  land^^tax  acted  as 
guardians  of  the  in&nt ;  and,  although  it  had  been  demded  by 
Lord  Eldan,  in  1805,  that  the  amount  of  the  infant's  personal 
estate  applied  to  redeem  the  land-tax  was  a  charge  on  the  real 
estate,  that  dedsion  was  no  notice  to  the  purchaser,  and  it  im« 
posed  no  obligation  on  him  to  make  further  inquiry.  The  rules 
of  constructive  notice  had  been  already  carried  to  an  inconvenient 
length,  and  they  should  not  be  extended.  To  fix  a  party  with 
constructive  notice  mere  negligence  was  not  sufficient,  but  there 
must  he.  proa  negligenee;  Jones  v.  Smith,  (a)  If  inquiry  had 
been  instituted  by  the  purchaser,  the  proper  place  to  make 
it  was  on  the  property  itself,  and  nothing  which  oould  have 
been  within  the  tenant's  knowledge  would  have  indicated 
that  ^ny  such  charge  as  that  now  claimed  existed  on  the 
property. 

Mr.  Olasse^  in  reply*  It  was  a  necessary  inference^  from  the 
provisions  of  the  Land-Tax  Acts,  [that  no  part  of  the  real 
estate  could  have  l)een  sold  to  raise  the  amount  (&)  If  the 
purchaser  had  made  the  most  common  inquiries  in  1835,  he 
must  have  ascertained  the  fact  of  the  charge  on  the  purchased 
estate. 

The  principal  cases  relied  on  by  the  plaintiff  were,  Parker 
V.  Brooke  (c),  Kennedy  v.  Cfreen  (rf),  fVare  v.  PolhilL  (e) 
By  the  appellants.  Green  v.  Puh(ford(/),  McQueen  v.  Far- 
quhar  {g\  Senhouse  v.  Earle  (A),  Daniels  v.  Damson  (t),  Jones  v. 
Smith  (A),  Plumb  v.  Fluitt  (/),  Evans  v.  JBicknell  (»i),  Whitbread 
v.  Jordan  (n),  Jones  v.  Powles  (o),  Worthington  v.  Morgan  (p), 
Hewitt  V.  Loosemore  (j),  Attorney-General  v.  Backhouse  (r), 
Cothay  v.  Sydenham  (5),  Jackson  v.  Rowe.  {t) 


Judgment 
Nov.  15. 


The  Lord  Chancbllob.  The  object  of  this  suit  is  to 
make  certain  lands  in  the  county  of  Surrey,  from  which  the 
defendants  derive  title  under  the  will  of  the  late  Lord  Arden, 


(a)  1  Hare,  48.    Affinned  on  ftp- 
peal,  1  FhiU.  S44. 

(b)  38  Geo.  8.  a  60.  s.  30. 
)  9  Yet.  583. 


f: 


S8  M7I.  Sc  E.  699. 
6  De  Gex  &  Sm«  455. 
(/)  9  BeaT.  70. 

(g)  11  Ves.  467.J  and  Lord  St. 
Leonard's  Concise  View,  &c.  513. 
(A)  Amb.  285. 
(0   16Ves.249. 


(A)  Ubi  supra, 

(0   An8tr.433. 

(w)  6  Ves.  174. 

(n)  1  To.  &  Coll.  Exoh.  303. 

(o)  3M7I.  &K.  581. 

(p)  16  Sim.  547. 

q)  9  Hare,  449. 

r)  17  Ves.  288. 
(«)  2  Bro.  C.  C.  391. 
(0  2  Si.  &  St.  472. 
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liable  to  the  payment  of  a  yearly  rent  of  S5L,  being  the  amount 
of  the  land-tax  with  which  they  were  formerly  chargeable* 
Lord  Aiden  purchased  these  lands  in  1835^  and  he  purchased 
them  as  lands  the  land-tax  on  which  had  been  redeemed* 
There  is  no  doubt  of  the  fact  that  the  land-tax  had  been 
redeemed.  It  was  redeemed  about  a  year  after  the  passing  of  the 
lint  Land*Tax  Bedemption  Act,  in  1798,  the  contract  for 
redemption  being  dated  in  October,  1799 ;  and  the  considera^ 
tioD,  201 62L,  3/.  per  cent,  consolidated  bank  annuities,  to  be 
tnmsferred  by  fourteen  successive  instalments.  The  transfer 
of  the  laet  instalment  was,  in  fact,  made  in  the  summer  of 
i802«  The  land-^tax  was  thus  effectually  redeemed,  and  the 
lands  were  correctly  described  in  the  sale  to  Lord  Arden  as 
land*tax  redeemed.  This  is  the  common  case  of  both  parties. 
But  then  the  plaintiff  insists  that  the  redemption  was  effected 
by  means  of  funds  belonging  to  the  infant  who  died  in  infancy, 
and  who  is  represented  by  the  plaintiff,  his  administrator,  de 
bomnon. 

The  drcanstances  of  the  case  are  such  as  to  give  to  the 
plaintifi^  against  Lord  Arden's  devisees,  an  equitable  right  to 
the  rentcharge,  equivalent  to  the  land*tax  redeemed.  The  facts 
areas  follow: — In  1782  Nathaniel  Polhill  was  the  equitable 
owner  in  fee  of  the  lands  in  question.  He  had  contracted  to 
parchase  them,  but  they  had  not  been  conveyed  to  him.  By  his 
will,  dated  the  14th  of  June  1782,  he  devised  all  his  real  estate, 
whidi  includes  his  equitable  interest  in  these  lands,  to  his  son, 
Nathaniel  Polhill, with  remainder  to  his  first  and  other  sons  in  tail, 
with  remainder  to  his  son  John  for  his  life,  with  remainder  to  his 
iltst  and  other  sons  in  tail,  with  several  remainders  oven  Soon 
after  the  date  of  his  will  the  testator  died,  and  his  son  Nathaniel 
became  the  tenant  for  life  in  possession.  He,  however,  lived 
only  a  few  weeks  after  his  father^s  death,  and  died  on  the  30th  of 
October  1782,  leaving  his  only  son,  Nathaniel,  sixteen  months 
old,  who  thus  became  equitable  tenant  in  tail  in  possession. 
In  July  1783,  the  legal  estate  was  duly  conveyed  to  two 
gentlemen,  Benjamin  Way  and  Bobert  Maitiand,  who  had 
been  named  in  the  will  of  1782  as  trustees  to  preserve  contin- 
gent remainders  and  their  heif  s  to  the  use  of  the  will,  so  that 
the  infant  thus  acquired  a  legal  estate  as  tenant  in  tail  These 
two  gentlemen  were  friends  of  the  family ;  and,  though  they  had 
no  legal  authority,  they  entered  upon  the  infantas  lands,  and 
leoeived  the  rents  as  his  guardians.  The  rents  thus  accumu'* 
hited  in  their  hands  amounted  to  a  large  sum;  and  in  1799,  a 
year  after  the  passing  of  the  first  Land-Tax  Redemption  Act, 
they  took  upon  themselves  to  apply  a  portion  of  the  money 
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thus  accumulated  to  redeem  the  land-tax  of  all  the  infant's 
property  situated  in  several  diiSerent  counties.  The  land-tax 
charged  on  the  Surrey  property,  which  is  that  now  in  ques- 
tion, was  55/.,  and  the  2016/.,  3/.  per  cent,  stock,  which  I 
have  already  said  was  the  consideration,  was  purchased  by 
means  of  the  accumulated  rents.  The  infant  tenant  in  tail 
died  a  bachelor  in  the  spring  of  1802,  just  two  months  before 
he  would  have  attained  his  age  of  twenty-one  years ;  and  on 
his  death,  John  Polhill,  the  testator's  second  son,  became  entitled 
as  tenant  for  life,  and  he  entered  and  took  possession  accord- 
ingly. John  Polhill  had  issue  several  children,  of  whom  Thomas 
Polhill  was  his  eldest,  and  Frederick  Polhill  was  his  second 
son.  After  the  death  of  Nathaniel  Polhill  the  infant,  Ursula, 
his  mother,  who  married  James  Ware,  took  out  administrar 
tion  to  her  son,  and  in  1804  she  and  her  second  husband 
filed  a  bill  in  this  Court  against  John  Polhill,  Thomas 
Polhill,  who  was  then  an  infant,  and  Benjamin  Way  and 
Robert  Maitland,  and  they  thereby  prayed,  among  other 
things,  that  an  account  might  be  taken  of  the  several  sums 
of  stock  which  were  transferred  from  the  personal  estate 
of  the  infant,  Nathaniel  Polhill,  the  grandson,  either  in 
his  lifetime  or  after  his  death,  in  satisfaction  of  the  said 
four  several  contracts,  for  the  redemption  of  the  land-tax 
on  the  said  devised  premises,'  and  also  an  account  of  the  di- 
vidends which  would  from  time  to  time  have  accrued  due  on 
the  said  several  sums  of  stock,  if  the  same  had  not  been  so 
transferred,  and  that  the  value  of  the  said  several  sums  of  stock, 
and  the  amount  of  the  said  dividends,  might  be  paid  to  the  said 
plaintiff,  Ursula  Ware,  as  the  administratrix  of  the  said  infant^ 
or  otherwise  that  said  plaintiff,  Ursula  Ware,  as  such  adminis- 
tratrix, might  be  declared  to  be  entitled  to  a  perpetual  rent- 
charge  upon  said  devised  estates  on  which  the  land-tax  had 
been  so  redeemed  to  the  amount  of  such  land-tax,  and  that  all 
proper  parties  might  join  in  a  grant  thereof  accordingly.  The 
defendants  duly  answered  the  bill,  and  the  cause  was  brought  to 
a  hearing  before  Sir  William  Granty  who  referred  it  to  the 
Master,  to  inquire,  among  other  things,  whether  any  and  what 
contracts  for  redemption  of  the  land-tax  on  the  devised  freehold 
estates  of  said  testator  were,  at  any  time  or  times,  and  when 
made  and  entered  into  by  said  defendants,  Benjamin  Way  and 
Robert  Maitland,  and  under  what  circumstances,  and  in  what 
character,  and  whether  any  and  what  option  was  declared  in 
such  contracts,  ancl  what  payments  had  been  made  by  them,  or 
either  of  them,  and  from  what  funds  in  the  lifetime  of  said 
infant^  Nathaniel  Polhill,  the  grandson,  or  after  his  death,  ia 
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respect  of  said  contracts,  and  at  whose  request,  and  under  what 
ctreumstanoes,  such  payments'  were  made.  The  Master  made 
bia  report,  and  he  thereby  certified,  among  other  things,  all 
the  different  contracts  which  had  been  entered  into  for  the 
purchase  of  the  land-tax  on  all  the  several  estates,  the  larger 
portions  of  which  were  situated  in  other  counties,  but  a  portion 
of  it,  that  now  in  question,  in  Surrey ;  with  regard  to  those 
be  certified  that  Way  and  Mmtland,  as  trustees  and  guardians 
of  the  infants,  on  the  7th  October  1799,  contracted  with  Henry 
Brown  and  Peter  Broadly,  two  of  the  Commissioners  appointed 
for  the  purposes  of  said  Act  for  the  county  of  Surrey,  for  the 
redemption  of  55L  Os.  Id.,  land-tax  charged  in  the  manner 
following,  viz. :  54/.  2^.  charged  on  several  messuages,  tene- 
ments!, bams,  stables,  farms,  and  lands,  situated  in  the  hamlet 
of  Falmouth,  in  said  county  of  Surrey,  in  the  occupation  of 
William  Chakly,  Jas.  Neale,  Wm.  Holland,  Jas.  Stanford, 
Edward  Stanford,  Edward  Martin,  and  Robert  Derby,  re- 
spectively, and  ISs.  charged  on  a  tenement,  orchard  and 
garden,  situated  in  •  the  hamlet  of  Hook,  in  siud  county  of 
Surrey,  in  the  occupation  of  Jas.  Bird  for,  and  in  consideration 
of  2016/.  6s.  Sd»  capital  stock  in  the  3  per  cent.  Bank  An- 
nuities Consolidated  or  Reduced,  to  be  transferred  by  such 
bstalmenta  and  with  such  interest  as  in  said  contract  men- 
tioned." 

There  is  also  another  inquiry  directed,  whether  any  option 
had  been  declared,  and  the  Master  found  that  no  option  had 
been  declared  on  the  redemption  of  the  land-tax.     With  refer- 
ence to  the  inquiry,  whether  any  option  had  been  declared  on 
the  occasion  of  the  redemption  of  any  portion  of  this  land-tax, 
and  the  Master's  finding,  thereon,  that  there  was  no  such  option 
dedared,  it  is  necessary  to  observe,  that  under  the  provisions  of 
the  Land-tax  Redemption  Act,  the  person  to  redeem  has  the 
q>tion  either  to  redeem  for  the  benefit  of  the  estate,  that  is  ab- 
solutely to  extinguish  the  tax,  or  he  may  on  certain  occasions 
declare  an  option  to  redeem  the  tax  for  his  own  benefit,  and  on 
that,  the  charge  shall  still  subsist  for  the  benefit  of  the  person  so 
redeeming.     In  fact  there  was  no  object  declared ;  so  that  the 
legal  effect  of  the  redemption  was  to  extinguish  the  tax.     The 
cause  came  on  to  be  heard  upon  the  Masters'  Report  before 
Lord  JSldofis  and  the  view  he  took  of  the  case  was  this,  that 
Messrs.  Way  and  Maitland,  by  whom  the  redemption  had  been 
effected,    were  in  fiict  mere  strangers,  although  described  as 
guardians    and    trustees    of   Nathaniel    Polhill,    the    infant. 
They,  no  doubt,  acted    perfectly  band  fide,  and  did  what 
they  thought  most  for  the  benefit  of  the  infant,  and  which 
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would  probably  have  been  00  if  he  had  not  died  in  his 
minority.  He  died  just  two  months  before  he  attained  the  age 
of  twenty-one  years.  But,  however  honest  their  intention,  the 
effect  of  their  act  was,  to  alter  the  nature  of  the  infant's  pro- 
perty, to  convert  a  portion  of  the  personal  into  real  estate* 
This  is  what  the  Court  does  not  permit ;  and  Lord  JSIdon  held, 
that  those  claiming  under  the  will,  behind  the  infant,  were 
bound  to  put  his  personal  representatives  as  nearly  as  possible  in 
the  same  position  as  they  would  have  been  in  if  Benjamin  Way 
and  Robert  Maitland,  when  they  applied  the  infant's  personal 
estate  in  redeeming  the  land-tax,  had  dedared  an  option  for 
the  benefit  of  the  infant  which  would  have  given  to  them  or 
the  infant  an  actual  legal  rentcharge  equivalent  to  the  amount 
of  the  land-tax.  The  decree  upon  this  question  was  as  follows: 
'^  It  was  declared,  among  other  things,  that  the  plaintiff,  James 
Ware,  and  Ursula,  his  wife  (the  mother  and  administratrix  of 
the  infant),  in  right  of  his  wife,  and  in  right  of  said  IJrsuk 
Ware  as  administratrix  of  the  infant  Nathaniel  Polhillj  the 
grandson,  deceased,  and  as  part  of  his  personal  estate  were 
entitled  to  four  several  annuities  or  rentcharges,  to  be  charged 
on  and  out  of  the  several  estates  of  said  testator  Nathaniel 
Polhill,  situate  in  the  several  counties  of  Sussex,  Bedford,  and 
Surrey,  and  in  the  town  of  Bedford,  to  the  amount  of  the  land- 
tax  respectively  redeemed  on  said  estates  by  the  four  several 
contracts  made  and  entered  into  by  said  Robert  Maitland  and 
Benjamin  Way,  such  annuities  or  rentcharges  to  be  payable 
from  19th  April  1802,  being  the  day  of  the  death  of  said 
infant,  N.  Polhill,  the  grandson,  and  to  be  redeemable  by  any 
person  or  persons  having  or  being  entitled  beneficially  to  any 
estate  or  interest  in  succession,  remainder,  reverrion,  or  expec- 
tancy under  the  will  of  the  said  testator  N.  Polhill,  when  such 
estate  should  vest  in  possession  on  the  retransfer  of  the  four 
several  sums,  making  together  10,864il  98.  9d.  three  per  cent, 
stock.''  That  decree  was  made  nisi  against  the  infant  No 
cause  whatever  was  shown  against  it.  The  decree  also  directed 
that  a  deed  should  be  prepared  and  executed  by  the  tenant  for  life 
and  the  tenant  in  tail,  who  was  then,  however,  an  infant,  as  soon 
as  he  should  attain  his  majority,  for  the  purpose  of  charging  the 
estates  with  the  amount  of  that  sum  in  lieu  of  land-tax,  redeem- 
able upon  the  transfer  of  the  2016/.  stock.  A  deed  was  prepared 
for  the  purpose  of  charging  the  estate  according  to  the  decree,  and 
it  was  executed  by  John  Polhill,  the  tenant  for  life,  in  1816,  and 
by  his  eldest  son  Thomas  in  1817.  he  having  attained  his  majority 
in  1 8 1 6.  The  personal  representatives  of  the  infant  thus  acquired 
a  legal  rentcharge,  valid  against  John  and  Thomas,  but  no  reco- 
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Tery  was  sufFered;  and  therefore  the  deed  did  not  bind  thofie  en* 
titled  in  remainder^  after  the  expiration  of  their  estates.  John 
Polhill  died  in  September,  1828,  and  was  tenant  for  life ;  and  in 
the  following  month  of  October,  his  son  Thomas  died  without 
iseme^  and  without  having  suffered  a  recovery,  or  done  any 
set  to  confirm  the  deed  which  he  executed  in  1817«  On 
the  death  of  Thomas,  Frederick,  his  next  brother,  entered  on 
the  property;  and  he,  in  1831,  suffered  a  recovery,  and  so 
aoquired  the  fee-simple,  subject  only  to  the  equitable  right  in 
the  person  entitled  under  the  decree.  On  the  death  of  Thomas  in 
1828^  Frederick  continued  to  pay  to  the  personal  representatives 
of  Nathaniel  PolhiU,  the  infant,  the  rentcharge,  as  it  had  been 
paid  by  John  and  Thomas  from  the  date  of  the  decree  down  to 
1828 ;  but  as  no  deed%was  executed,  or  any  legal  charge  created, 
the  right  of  the  personal  representntives  of  the  infant  was  a 
mere  equitable  right.  In  this  state  of  things  Frederick,  in  1835, 
BoU  the  Surrey  property,  for  19,000/.,  to  Lord  Arden.  It 
was  sold  and  conveyed  as  property,  the  land»tax  on  which  was 
redeemed ;  and  it  is  admitted  that  neither  Lord  Arden  nor  any 
of  his  advisers  had  any  actual  notice  of  the  claim  of  the  infant's 
personal  representative :  that  they  had  no  actual  notice  either  of 
the  decree  or  of  the  effect  of  the  redemption,  or  of  the  actual 
payment  of  the  rentcharge.  The  question  is,  whether,  there 
bemg  no  actual  notice,  was  there  what  is  called  constructive 
notice?  Ifothing  which  amounted  to  culpable  negligence 
is  establiabed.  No  doubt  the  parties  claiming  under  Lord 
Arden  are  bound  by  all  the  equities  which  affected  Frederick 
Polhill,  the  vendor^  and  he  certainly  was  in  no  better  position 
than  hia  brother  Thomas  stood  in  at  the  time  of  Lord  EldorCs 
decree  in  1816.  The  circumstances  relied  upon,  establishing  this 
eonstractive  notice,  are,  ^-*  first,  that  the  contract  of  redemption 
waa  entered  into  by  Way  and  Maitland,  who,  though  described  as 
guardians  and  trustees  for  the  infant,  were,  in  fact,  strangers ; 
and  secondly,  that  the  abstract  stated  the  death,  of  Nathaniel  in 
April  1802,  an  infant  and  unmarried ;  so  that  it  was  clear  that 
he  could  never  have  sanctioned  any  dealings  with  his  personal 
estate.  It  was  argued  that  these  facts  ought  to  have  led  the 
poichaaer  to  make  farther  inquiries,  and  that  the  result  of  such 
inquiries  must  have  been  to  disclose  the  circumstances  con- 
nected with  the  redemption  which  gave  rise  to  the  equity 
enforced  by  Lord  JEUon^s  decree ;  but  is  this  so  ?  I  entirely 
ooneur  witii  what  fell- from  the  Vtcc"  Chancellor,  that  when  an 
estate  is  sold,  free  ftom  the  land-tax,  the  purchaser  is  bound  to 
satisfy  himself  of  the  validity  of  the  redemption,  just  as  he  is 
en  any  other  point  touching  the  validity  of  the  titie  of  the 
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^  ^^^'  ,     property;  but  the  question  is,  whether  there  was  not  in  this 
LoBD         case  sufficient,  reasonably,  to  satisfy  a  purchaser  that  the  title 
OBAxcKLuxa.  ^  ^jjg  land-tax  was  perfect ;  or  rather  that  all  proper  steps  had 
Waxb        heen  taken  to  extinguish  the  land-tax  as  a  charge  upon  the  land. 
^  That  a  good  legal  title  was  shown  is  not  disputed.     The  ad- 

Egmoht.  verse  equitable  title  arose,  not  from  the  redemption  having 
JudgmtiiL  ^^^  effected  by  persons  acting  without  authority,  for  an 
infant  who  died  under  twenty-one ;  but  from  the  circumstance, 
that  the  consideration  came  out  of  his  personal  estate.  Now, 
I  think,  that  not  only  was  there  nothing  to  show  thi^  but 
everything  to  lead  a  purchaser  to  suppose  the  contrary.  It 
may  be  observed,  that  Way  and  Maitland  were  described  as 
guardians  and  trustees  of  the  infant,  and  there  was  nothing  in 
the  abstract  to  show  that  they  were  not.  so.  If,  indeed,  the 
title  had  depended  on  their  being  guardians,  it  would  have 
been  the  duty  of  the  purchaser  to  ask  for  evidence  upon  the 
subject;  but  the  point  was  not  what  character  they  filled,  but 
what  fund  they  applied  to  the  redemption.  I£  it  was  a  fond 
supplied  out  of  the  infant's  personal  estate,  they  were  guilty  of 
misapplication  of  the  property,  in  not  declaring  an  option,  so 
as  to  keep  the  charge  alive.  If  it  was  provided  out  of  a  fund 
properly  applicable  to  the  redemption  of  the  estate  from  the 
burthen  of  the  land-tax,  they  were  duly  discharged  from  their 
obligations  to  the  infant.  Why  was  the  purchaser,  finding  that 
the  land-tax  had  been  effectually  redeemed  thirty-six  years 
before  the  purchase,  and  which  had  ever  since  been  paid,  to 
inquire  whether  those  who  redeemed  might  not  have  obtained 
the  money  from  some  fund  applicable  to  the  purpose  ?  I  doubt 
whether  in  any  case  this  is  an  obligation  fairly  attaching  to  the 
purchaser;  but  in  the  present  case  there  was  everything  to  lead 
to  the  conclusion  that  the  land-tax  had  been  redeemed  by  means 
of  a  fund  properly  applicable  to  the  purpose.  By  the  will,  in 
1782,  Nathaniel  Polhill,  the  testator,  gave  his  residuary  personal 
estate  to  these  very  gentlemen,  Benjamin  Way  and  Bobert 
Maitland,  in  trust  to  invest  it  in  the  purchase  of  lands,  to  settle 
to  the  same  uses  as  his  devised  estate ;  and  section  39.  of  the 
Land-tax  Act  expressly  provides,  that  the  money  so  held  in  trust 
to  be  invested  may  be  applied  to  the  redemption  of  the  land-tax. 
When,  therefore,  the  purchaser  found  that  the  land-tax  had  been 
redeemed  so  long  before  the  purchase  by  the  trustees,  who 
might,  and  very  probably  would,  have  funds  properly  applicable 
to  the  purpose,  and  found  that  no  land-tax  had  been  paid  from 
that  time, —  I  think  it  is  impossible  to  charge  him  with  wilful 
neglect,  or  even  want  of  caution,  because  he  did  not  institute 
further  inquiries  as  to  the  circumstances  of  the  redemption. 
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On  Haa  ground,  therefore^ — that  there  was  no  gross  negligence,      ,  ^^^  . 
nor,  aa  I  think,  any  n^Iigence  at  all,  on  their  part,  I  feel  it        Lobb 
perfectly   impoesible  to  concur  with  the  view  taken  of  the   CnAncgAom. 
case  by  the  Vice^Chancelhr ;  and  entertaining,  as  I  do,  that        Wasb 
opimon,  I  do  not  feel  it  necessary  to  go  into  the  other  parts  v* 

of  ohjeetion  niged  in  the  coarse  of  the  argument    I  must  not      Eomomt. 
part  with  the  case  without  expressing  my  entire  concurrence      judgmmt 
in  what  has  fallen  firom  Judges  of  great  eminence  on  the 
sobjeet  of  oonstmctive  notice;  —  namely,  that  it  is  highly 
inexpedient  to  extend  the  doctrine,  or  to  attempt  to  make 
it  apply  to  cases  to  which  it  has  hitherto  been  held  inapplicable. 
Where  a  person  has  actual  notice  .there  can  be  no  danger  of 
dcnng  injustice,  and  he  is  held  to  be  bound  by  all  the  conse* 
qnences  of  that  which  he  knows  to  exist ;  but  where  he  has 
not  actual  notice,  he  ought  not  to  be  treated  as  if  he  had  notice, 
unless  the  circumstances  are  such  as  to  enable  the  Court  to  say, 
that  not  only  he  might  have  acquired  but  also  that  he  ought  to 
have  acquired  the  knowledge  with  which  it  is  sought  to  affect 
hiffl,  and  which  he  would  haye  acquired  but  for  his  own  gross 
negligence  in  the  conduct  of  the  business  in  question.     The 
question  by  which  it  is  sought  to  affect  a  purchaser  with  con- 
structive notice,  is  not  whether  he  had  the  means  of  obtaining, 
and  might  by  prudent  caution  have  obtained,  knowledge,  but 
whether  the  not  obtaining  it  was  an  act  of  gross  or  culpable  ne- 
gligence.  Now  it  is  obvious  that  no  definite  rule  can  possibly  be 
laid  down  to  meet  every  case ;  but  it  is  dear  that  the  imputa- 
tion of  gross  n^ligence  cannot  be  fairly  fixed  upon  the  pur- 
diaser,  merely  because  it  did  not  occur  to  him  or  his  advisers  to 
inquire  whether  a  transaction  legally  valid,  and  under  which 
there  had  been  a  long  enjoyment- of  thirty-six  years,  might  not 
have  been  so  conducted  in  its  origin  as  to  have  given  to  a  third 
person  equitable  rights  of  which  there  was  no  notice  on  the 
&oe  of  the  ab&tract.     The  plaintiff  having  in  my  opinion  failed 
to  establish  any  title  to  relief,  the  bUl  must  be  dismissed  with 
casta 
SoUdtors :  Young  jr  VaiBings ;  and  .ff •  IT.  Giraud. 
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m4^  FLEMING  V.  SELF, 

Cha^SS^b.  This  waa  a  suit  instituted  by  Mr.  Thomas  Brandon  Fle- 

July  15.  &  19.  niing,  a   shareholder  in    a  building  and  investment  sodety, 

A(w.  21.  against  the  trustees,  to  redeem  a  mortgage  of  certiun  leasehold 

^g^e^rb^^"  property,  under  the  circumstances  after  stated, 

tration  eUosei  The  plaintiff's  claim,  which  was  filed  in  December  1853, 

;__  All-,  VritmAlv 

Societies  Act,  Stated,  amongst  other  things,  that  by  an  indenture  of  the  Srd  of 

10  Gea  4.  e.  August  1847  and  made  between  the  plaintiff  of  the  one  part, 

28.  incorpo-  ^^^  Bichard  Pope,  William  Forbes,  and  the  defendant,  David 

M^edm  the  Ferguson  (therein  described  as  the  trustees  of  the  Oamberwell 

Societies  Act  Building  and  Investment  Society),  of  the  other  part,  the  plaintiff 
6  Vr  wSl*4^^  mortgaged  the  leasehold  property  therein  comprised,  to  the  said 

c.  32.,  a  Court  trustees,  for  securing  to  the  said  society  the  subscriptions  and 

JnrisS^don  to  o^^^^  moneys  which  should  become  payable  by  the  plaintiff  in 

«itertain  ques-  respect  of  his  Jive  therein-mentioned  shares  in  the  said  sodety^ 

in  a;siiit  by  a  according  to  the  rules  of  the  said  society.     That,  by  another  in* 

manberagainst  denture  of  the  10th  December  1847  between  the  same  parties,  the 

society  for  re-  plaintiff  mortgaged  the  leasehold  property  therein  comprised  to 

hS^tSeurity'  the  said  trustees,  for  securing  to  the  said  society  the  subscriptions 

for  moneys  and  Other  moneys  which  should  become  payable  by  the  plaintiff  in 

canseno  means  '^^pcct  of  his  ten  shares  in  the  Said  society,  according  to  the  rules 

are  provided  by  of  the  Said  society.     That  the  defendants.  Self,  and  Beattie,  had 

working  oat  a  ^^^^  ^^^^^  ^"^7  appointed  trustees,  and  the  estate  and  property 

decree  for  ^f  ^g  society  was  then  vested  in  defendants.  Self,  Beattie,  and 

redemption,         _  ^  __  •**'•.  /• 

delivery  of  Ferguson,  as  trustees.     That,  at  a  meeting  of  the  directors  of 

oOTsean°mial  ^^^  ^^^^  Society  duly  convened  and  held,  in  pursuance  of  the 

dir^ons.  rules  of  the  said  society,  on  the  16th  day  of  November,  1848, 

nii«of  abuSd-  ^^^  following  resolutions  were  passed:  —  ** Resolved,  that  upon 

ing  society  ^  mature  consideration,  it  is  the  decided  opinion  of  the  directors 

provision  tbat  ^^^^  ^^^  duration  of  the  Camberwell  Building  and  Investment 

*h*  Id^f^"  Society  cannot  be  expected  to  terminate  at  an  earlier  period 

to  a  member  than  eleven  years  from  its  commencement."    It  was  also  re- 

(the  amount  golved  "  that  the  above  term  of  eleven  years  be  adopted  as  the 

of  whose  shares         ,  .11.  mi  1    • 

had  been  ad-      basis  upon  which  the  directors  will  make  all  their  future  calcu* 

onmOTtoffe)*    lations  for  the  purpose  of  ascertaining  the  liability  of  any  of 
the  same  pro-     their  felloW' members,  who  may  be  desirous  of  redeeming  their 

portion  of 

profits  per  share  as  iras  allowed  to  withdrawing  members,  and  the    directors   had  allowed   to 

withdrawing  members  a  certain  sum  as  the  share  of  profits  made  by  the  society. 

HeU  that  in  a  sait  by  an  advanced  member  for  redemption,  he  was  entitled  in  account  to  the 
same  som  per  share  by  way  of  profit,  as  had  been  allowed  by  the  society  to  members  withdrawing^ 
ih>m  it.        • 

A  member,  the  amount  of  whose  shares  had  been  advanced  to  him  on  mortgage,  cannot  ciaim 
to  have  the  securities  delivered  up  to  him  on  payment  of  the  amount  advanc^  and  interest 
thereon ;  but  he  can  only  do  so  on  payment  of  his  monthly  subscriptions  and  redemption  moneya, 
which  would  be  payable  by  him  during  the  actual  existence  of  the  society,  and  he  is  bound  to  pay 
np  such  monthly  subscriptions,  &c.,  until  all  the  members  are  paid  the  amount  of  their  respective 
shares,  and  thereby  the  society  terminated. 
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property  and  aatUfying  the  olaiins  of  the  eooietj  as  ipeeified  in     .  ^^^  . 
their  mortage  deed."    That  the  directors,  by  their  annual  re-        Lobd 
port,  ^hioh  wu  issued  in  November  1862,  declared  I2i  10#.    C«Awau4>m 
per  share  to  be  the  amount  which  they  awarded  to  members  who      i^^^ 
ndght  thereafter  withdraw  from  the  said  society.  «. 

That,  by  the  rules  of  the  said  society,  it  was  provided,  that  if  ^  ^_^^ 
any  member  should  be  desirous  of  satisfying  the  securities  which 
should  have  been  given  for  any  shares  which  he  might  have 
furohased,  and  should  give  notice  of  such  desire  to  the  directors,  . 
then  the  directors  should,  within  one  month  thereafter,  award 
to  sach  member  the  same  proportion  of  profits  per  share  in  the 
said  society  as  was  allowed  on  the  withdrawal  of  impurchased 
shares.  That,  by  a  notice,  dated  7th  March  1853,  the  plaintiff, 
in  accordance  with  the  rules  of  the  said  society,  gave  notice  to 
the  directors  thereof,  that  he  desired  and  intended  to  redeem', 
pay,  and  satisfy  the  said  securities  of  the  3rd  August  1847 
snd  of  the  10th  December  1847  and  thereby  required  them, 
within  one  month  from  the  date  of  the  said  notice,  to  award 
him  the  same  proportion  of  profits  per  share  in  the  said  society 
88  was  allowed  on  the  withdrawal  of  unpurchased  shares.  That, 
on  the  7th  day  of  March  1853,  the  plaintiff  had  paid  up  all 
subscriptions  and  other  moneys  due  from  him  to  the  said  society ; 
and  computing  the  existence  of  the  said  society  at  the  period  of 
eleven  years,  in  accordance  with  the  said  resolution,  there  would 
aeeme  to  the  said  society,  from  that  time  down  to  the  termina- 
tion thereof,  the  sum  of  180/1,  and  no  more,  for  monthly  sub- 
scriptions and  redemption  moneys,  on  the  plaintiff's  fifteen  shares, 
to  whieh  the  said  securities  related.  That,  at  a  meeting  of  the 
directors  of  the  said  society,  duly  convened  and  held  in  accord- 
ance with  the  rules  of  the  said  society,  on  the  2nd  day  of  May 
1853,  it  was  resolved  that  any  member  who  should  be  desirous 
of  withdrawing  from  the  said  society  any  share  or  shares  which 
should  not  have  been  purchased  according  to  Bule  9.,  should 
he  allowed  to  do  so  on  giving  one  month's  notice  in  writing 
to  the  secretary  of  his  or  her  intention,  in  order  that  the 
same  might  be  laid  before  the  next  directors'  meeting,  and  the 
money  subscribed  in  respect  of  such  share  or  shares  should  be 
repaid  to  sudi  member;  and  that  a  bonus  of  25/.  per  share  (in 
addition  to  the  amount  so  subscribed)  should  be  awarded  to 
cadi  member  on  the  withdrawal  of  their  respective  shares  be- 
tween the  date  of  the  said  resolution  and  the  month  of  October 
next;  and  that  a  copy  of  the  said  resolution  be  forwarded  by  the 
ncretary  to  each  member  of  the  society.  That  a  copy  of  the 
add  resolution  was  duly  forwarded  to  the  plaintiff. 
Ihat,  at  another  meeting  of  the  said  society  duly  convened. 
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,  ^^*'  .     and  held  in  aooordance  with  the  rules  of  the  said  society,  on 

LoED        the  5th  day  of  September  1853,  the  bonus  or  share  of  profits  to 

Chahcmja)b.   i^  allowed  and  paid  to  withdrawing  members  was  raised  up  to, 

Flbmxho      ^^d  ^^  declared  to  be,  32^.  per  share.     And  at  a  meeting  of  the 
«v         said  society  held  on  the  3rd  day  of  October  1853,  divers  mem- 

Sj^i^mlm*  ^®™  ^^  *^^  ^d  society  then  and  there  gave  notice  of  their  inten- 
tion  to  withdraw  their  shares;  and  thereupon,  at  the  same  meeting, 
and  without  any  prior  notice,  thirty-six  shares  were  withdrawn 
at  a  bonus  or  share  of  profits  of  32/«  per  share,  which  bonus  or 
share  of  profits  was  actually  paid  upon  such  tlurty-six  shares  by 
the  defendants. 

The  plaintiff  therefore  claimed  to  be  entitied  to  redeem  the 
said  mortgaged  property,  and  to  have  all  the  deeds  and  other 
documents  in  the  custody  of  the  trustees  relating  to  these  secu- 
rities delivered  up  to  him ;  and  {o  have  a  receipt  or  acknowledg- 
ment indorsed  on  the  said  mortgages  in  accordance  with  the  rules 
of  the  said  society,  and  to  have  allowed  to  him  the  same  amount 
of  bonus  or  proportion  of  profits  upon  each  of  his  said  fifteen  shares 
as,  according  to  the  rules  of  the  said  society  and  the  resolutions 
of  the  directors,  was  allowed  to  withdrawing  members  whose 
shares  had  not  been  purchased  or  taken  up  as  provided  for  by 
the  said  rules ;  and  after  deducting  the  subscriptions  and  other 
moneys,  if  any  such  might  be  payable  by  him/rom  the  amount  of 
the  said  bonuses  or  amount  of  profits,  to  have  the  balance  paid  to 
him :  the  plaintiff  submitting  to  redeem  the  mortgaged  premises, 
and  to  pay  and  satisfy  the  said  mortgage  securities,  upon  such 
terms  and  in  such  manner  as  the  Court  might  think  fit  to  direct. 
The  cause  came  on  before  the  Vice-Chancellor  Sir  W.  P. 
fFoodf  in  March  and  April  1854,  and  he  pronounced  a  judg- 
ment (a)  to  the  effect  that  the  plaintiff  was  only  entitled  to  redeem 
his  mortgage  on  payment  according  to  the  rules  of  the  whole 
amount  of  his  subscriptions  due  from  him  to  the  time  of  the 
termination  of  the  society ;  and  that  he  was  not  entitied  in  ac- 
count to  the  amount  6f  profits  which  had  been  declared  by 
the  society  that  withdrawing  members  were  entitled  to  per 
share  at  the  time  of  such  their  withdrawal. 

M  MarelL  ^"^^  '^^  judgment  of  the   Ftce-  cited.    One  of  the  latest  of  these  was 

1854  Chancdhr  was  as  follows :  —  a  case  in  which  the  Court  of  £x- 

Vicb-Chancbllob  Sib  W.  Fagb  chequer  held  that  disputes  concern- 

WoOD :  —  ing  breaches  of  the  covenants  in  a 

*'  I  will  state  at  once  why  I  held  mort^a^    deed   were  not   matters 

that  it  was  necessary  for  me  to  hear  which  it  was  necessary  to  submit  to 

and  decide  this  case.    I  have  looked  arbitration :  Morrison  v.  Ohver.^    I 

into  the  statute  10  Geo.  4.  c.  56.,  and  think  that  this  case  is  even  stronger. 

compared  it    with    the    authorities  This  is  a  suit  for  the  redemption  of 


^  4  Exch.  430. 
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From  ihtf  decinon  the  plaintiff  appealed  to  the  Lords  Justices, 
in  iriiose  Court  it  was  fally  argued;  but  no  decision  was  pro- 


1854. 


Lord 
Cbamobllob. 


norlgigea,  snd  to  have  acoonnts 
tiken  Hid  the  deeds  deliyered  up. 
Hie  stttate  ma  nerer  intended  to 
meet  a  CMe  like  that.  It  is  enacted 
by  sec  27.  — *That  prorision  shall 
be  Bade  hj  one  or  more  of  the  roles 
of  evoy  sndi  societj,  to  be  con- 
finaed  as  required  bj  this  Act, 
tpeafpog  whether  a  reference  of 
ereiy  matter  in  dispute  between  anj 
soeh  societj,  or  any  person  acting 
under  them,  and  anj  individual  mem- 
ber thereof  or  person  claiminff  on 
accooDt  of  any  member,  shall  be 
made  to  such  of  his  Majesty's  jus- 
tices of  the  peace  as  maj  act  in  and 
fnr  the  county  in  which  such  society 
may  be  formed,  or  to  arbitrators  to 
be  appointed  in  manner  hereinafter 
(directed ;  and  if  the  matter  so  in  dis- 
pute shall  be  referred  to  arbitration, 
certain  artntrators  shall  be  named 
lod  elected  at  the  first  meeting  of 
mcfa  societj  or  general  committee 
thereof  that  duiU  be  held  after  the 
eorohnent  of  its  rules,  none  of  the 
aid  arbitrators  being  beneficially 
interested  directly  or  indirectly  in 
ibe  lands  of  the  sud  society;  of 
whom  a  certain  number,  not  less 
than  three,  shall  be  chosen  by  ballot 
m  eadi  such  case  of  dispute — the 
nnmher  of  the  said  arbitrators  and 
mode  of  ballot  being  determined  by 
tbe  rules  of  each  society  respectively ; 
the  names  of  such  arbitrators  shall 
be  duly  entered  in  the  books  of  the 
aud  society  in  which  the  rules  are 
eotered  as  aforesaid ;  and  in  the  case 
t£  the  death  or  refusal  or  neglect  of 
any  or  all  of  the  said  arbitrators  to 
&ct|  it  shall  and  may  be  lawful  to  and 
^7  the  said  society  or  general  com- 
mittee thereof^  and  they  are  hereby 
required,  at  their  next  meeting,  to 
nsaie  and  elect  one  or  more  arbitra- 
tor or  arbitrators  as  aforesaid  to  act 
in  the  place  of  the  said  arbitrator 
or  srbitrators  so  dying  or  refus- 
ing or  n^lecting  to  act  as  aforesaid ; 
snd  whatever  award  shall  be  made 
by  the  said  arbitrators,  or  the  major 
ptrt  of  them,  according  to  the  true 
purport  and  meaning  of  the  rules  of 
rach  society  confinnra  by  the  justices 
according  to  the  directions  of  this 
Act,  shaU  be  in  the  form  to  this  Act 
annexed,  and  shall  he'  binding  and 
condusive  upon  all  parties,  ana  shall 
be  final  to  all  intents  and  purposes, 
without  anpeal  or  being  subject  to 
the  control  of  one  or  more  justices  of 
the  peace,  and  shidl  not  be  removed 

W|.— -VOL.  III.  < 


or  removable  into  any  Court  of  Law, 
or  restrained  or  restrainable  by  the 
injunction  of  any  Court  of  Equity ; 
and  should  either  of  the  said  parties 
in  dispute  refuse  or  neglect  to  com- 
ply with  or  conibrm  to  the  decision 
of^^the  said  arbitrators  or  the  major 
part  of  them,  the  justices  of  the 
peace  are  to  enforce  the  decision  of 
the  arbitrators.**  The  award  is  to  be 
in  the  form  contained  in  the  sche- 
dule. Looking  at  that  form,  it  is 
clear  what  the  legislature  meant  the 
arbitrators  to  do.  The  form  is :  — 
'  We,  the  major  part  of  the  arbitra- 
tors, duly  appointed  by  the  — — •  so- 
ciety, ...  do  hereby  award  and 

order  that  A.  B,  do,  on  the day 

of f  pay  to  C,  D,  the  sum  of 

'—  \pr^  we  do  hereby  reinstate  in, 
or  expel  A.  B.  from  the  said  society, 
as  the  case  may  heJ]  —  Dated,'  &c. 

*'The  meaning  was  obviously,  that 
these,  being  societies  in  which  weekly 
payments  were  to  be  made  by  the 
members,  and  parties  were  to  be  ex- 
pelled for  non-compliance  with  the 
rules,  the  arbitrator  or  the  justice  of 
the  peace  was  to  settle  whether  a 
party  was  topay  his  money  or  to  be 
expdled.  The  award  is  to  be  posi- 
tively in  that  form.  None  other  is 
given  or  contemplated.  There  is 
nothing  to  work  out  a  decree  for  re- 
demption, delivery  of  deeds,  and  con- 
sequential directions.  By  section  28. 
the  magistrates  are  to  do  this: — It 
shall  be  lawful '  for  any  such  justice, 
on  complaint  being  made  to  him  of 
any  refusal  or  neglect  to  comply 
with  the  rules  of  such  society  by  any 
member  or  ofBcer  thereof,  to  summon 
the  person  against  whom  such  com- 
I>laint  shall  be  made,  to  appear  at  a 
time  and  place  to  be  named  in  such 
summons ;  and,  upon  his  or  her  ap- 
pearance, or,  in  default  thereof,  upon 
due  proof  on  oath  or  affirmation  of 
the  service  of  such  summons,  it  shall 
and  may  be  lawful  for  any  two  jus- 
tices to  proceed  to  hear  and  deter- 
mine the  said  complaint  according  to 
the  rules  of  the  said  society  ;*  and  in 
case  they  should  adjudge  any  money 
to  be  paid  by  such  person,  and  the 
same  were  not  immediately  paid, 
then  to  proceed  by  warrant  and  dis- 
tress, and  nothing  else.  That  is 
clearly  only  to  enforce  payment  of 
the  money.  The  award  did  not  re- 
quire to  be  enforced  by  the  justices, 
if  the  party  is  either  reinstated  or 
expelled.     The  justices  have  only 
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notinoed,  and  by  arrangement  the  appeal  came  on  to  be  again 
argued  before  the  Lard  Chancellor. 


Ftaimitt 


power  to  enforce  payment  of  any  sum 
of  money  which  may  be  awarded  to 
be  paid ;  and  there  is  no  provision 
for  any  of  the  necessary  consequences 
of  redemption  of  a  mortgage. 

*'For  tnese  reaspns,  I  am  of  opinion 
that  the  jurisdiction  of  this  Court  in 
the  present  case  is  not  interfered 
with?' 

On  the  21st  April  his  Honour  pro- 
nounced his  judgment  on  the  gene- 
ral question :  — 
April  21. 1864.      Vicb-Chawckixob  Sib  W.  Page 

Wood:  — "The  plaintiff,  by  de- 
manding that  his  deeds  should  be 
delivered  up  to  him  with  the  same 
share  of  profits  as  had  been  awarded 
to  members  who  had  withdrawnf  de- 
ducting the  subscriptions  and  other 
payments  (if  any)  which  were  due 
from  him  at  the  time  when  he  gave 
notice  to  redeem,  and  that  a  receipt 
should  be  duly  indorsed  upon  his 
mortgages,  and  signed  by  the  trus- 
tees, was  putting  bis  case  too  high ; 
for,  upon  the  construction  of  the 
rules,  the  directors  had  no  power  to 
make  such  a  resolution  as  that  of  the 
16th  of  November  1848,  fixing  a 
period  of  eleven  years  from  its  com- 
mencement for  the  duration  of  the 
society,,  and  there  was  nothing  in 
the  rules  to  limit  any  period  for  its 
duration ;  but  the  33rd  rule  pro- 
vided for  the  termination  of  the  so- 
ciety when  ^  the  sum  of  100/.  for  each 
share,  with  all  other  expenses  and 
liabilities  of  the  society,  shall  be 
fully  paid  and  satisfied,*  which  was 
consistent  with  the  6  &  7  Will.  4.  c 
32.  s.  ].  which  says,  that  the  very 
object  of  these  institutions  is  to  pro- 
Tide  a  mode  by  which  persons  may 
raise  shares  not  exceeding  the  value 
of  150/.,  and  may  advance  moneys  to 
each  member  desiring  it,  out  of  the 
Ainds  of  the  society,  to  erect  or  pur- 
chase houses  or  real  estate,  to  be  se- 
cured *  by  way  of  mortgage  to  such 
society  until  tne  amount  or  value  of 
his  or  her  share  or  shares  shall  have 
been  fully  repaid  to  such  society, 
with  the  intei*est  thereon,  and  all 
fines  or  other  payments  incurred  in 
respect*  thereof;  and  further  pro- 
vides, that  no  member  shall  receive 
any  '  annual  or  other  periodical  pro- 
fit upon  any  shares  in  such  society 


until  the  amount  or  value  of  his  or 
her  share  shall  have  been  realized, 
except  on  the  withdrawal  of  such 
member  according  to  the  rules  of  the 
society  then  in  force.*    What  the  Le- 
gislature contemplated  was,  that  some 
members  of  such  societies  would  take 
their  shares  in  advance,  allowing  a 
discount  upon  them  according  to  the 
second  clause  of  the  statute,  and  that 
others  would  withdraw  ;   and  that 
the  society  would  continue  in  opera- 
tion  until  their  funds  were    suffi- 
cient to  pay  the  remaining  members 
the    full    amount   of  then*   shares; 
and   that   such   being  the   scheme, 
independently  of  the  fact  that  the 
plaintiff  had  entered  into  his  con- 
tract with  the  society  long  before  the 
resolution  which   affected  to   fix    a 
period  for  its  duration,  and,  there- 
fore, could  not  have  been  in   any 
manner  influenced  thereby,  he  must 
be    taken    to   have    known,     that, 
in   making  such    a  resolution,     the 
directors    were    acting   ultra    mres^ 
and  that  the  resolution  was  simply 
void.    The  plaintiff's  claim,  there- 
fore, could  not  be  sustained ;  but  he 
must  be  bound  to  continue  a  con- 
tributor to  the  society  until  every 
member  who    was    not    previously 
.  advanced  by  this  kind  of  mortgage 
like  the  plaintiff,  should  be  paid  his 
100/.,  or  should  withdraw  from  the 
society. 

"  His  Honour  then  considered  the 
difficult  question  of  the  meaning  of 
the  word  '  profits  *  in  the  ignorantly 
framed  rules  of  this  society,  and  par- 
ticularly in  rule  14  *,  upon  which  the 
plaintifrs  claim  to  a  snare  of  profits 
was  founded ;  and  he  observed,  tbat, 
in  Mosley  v.  Baker  ',  the  Court  had 
directed  an  inauiry,  to  determine, 
upon  the  basis  of  the  mortgage  deeil, 
how  long  the  party  ought  to  contri- 
bute ;  and  that  the  62nd  rule  in  that 
case  was  similar  to  the  14th     rule 
here,   except  that  it  provided   that 
the  directors  should  allow  to  an  ad- 
vanced member  desirous  of  redeem- 
ing his  security  'the  profits   of   his 
share,*  and  not.  as  here,  referent! allv, 
*  the  same  proportion  of  profits  per 
share  *  as  was  allowed  to  withdravrmo- 
members,  which  made  the    case    of 
the   plaintiff  in  MosUy   ▼.    Baker 


*  Pm/,  p.  26. 


•  6  Hare,  87.;  1  Hall&Tw.  301. 


THE  EQUITY  BEPORTS. 


19 


Mr.  Daniel  and  Mr.  Hardy  appeared  for  the  plaintiff,  the 
appellant.    After  the  case  had  been  opened. 


1854. 


XiOBD 
CfiANCELiOB. 


ntlierstroiiMihwi  the  present  His 

Honour  said^  that  he  had  examined 
the  re|^istrar*8    book,    to   dlscorer 
w&it  was  ordered  in  the  decree  with 
respect  to  profits,  but  the  decree 
contained  no  direction   concerning 
Uien.    He  then  proceeded  to  exa* 
mine  the  rales  of  tnis  BoeietT,  observ- 
ing, tlist  it  had  been  decided,  in  Sea^ 
grne  t.  Pope\    diat  the   plaintiff 
must  be  taken  to  have  receiyed  his 
wltole  share  in  advance;  in  which 
deoion  he  entirely  ooncnrred,  fbr, 
in  tnth,  the  transaction  would  other- 
vise  be  void  as  usurious,  being  on!  j 
freed  from  that  objection  by  sec- 
tion 2.  of  6   &  7  WiU.  4.  c  32., 
vhlch  contemplated  in  terms  an  ad- 
Tisoe  of  the  whole  share.     Then, 
the  scheme  of  the  society  being  to 
nix  shares  of  100^  each  for  every 
member,  in  a  longer  or  shorter  period, 
there  were  provisions  that  members 
vbo  had  actually  had  their  shares 
adTanced  were  to  have  a  portion  of 
^pofits."    First  of  all,  the  rules  pro- 
Tided  for  the  salejof  shares ;  and  then, 
bj  the  13th  RuleJ  in  case  of  any  sale 
being  mede  of  any  property  mort- 
gaged, the  directors  were  empowered 
tjadd  to  any  surplus  moneys  remain- 
iflg  in  the  hands  of  the  trustees  *  a 
portion  of  the  profits  of  the  society  ;* 
tAit  there  it  was  not  made  imperative 
^pon  them  to  do  so,  but  optional 
i^erdj.    By  Rule  16.*,   persons  de- 
sJrcQsof  wi&drawiDg  in  the  first  four 
?ean  of  the  society  were  to  pay  a  fine 
^  the  privilm  of  so  doiny,  in  order 
^prevent all  t^e  money  bemg  drawn 
^:  bat  in  the  fifth  or  mllowing  years 
tbe  directors  were  empowered  to  al- 
^t  ^out  of  the  profits  which  the 
93Qetj  shall  have  realised,*  a  bonus 
to  vithdrawing  members ;  and  then, 
Vthe  1 4th  claose,  which,  in  point  of 
c<aistTiiction,  ought  to  have  followed 
tfae  16th,  the  directors  were  ordered 
to  award  to  an  advanced  member  de- 
B^oas  of  redeeming  his  securities,  one 
^mith  after  notice,  *  the  same  propor- 
^  of  profits  per  share  as  is  allowed 
<m  ^  witbdniwal  of  unpurchased 
^ares*/  sad  that  direction  was  im- 
pertbre. 

'^It  was  difficult  to  discover  the 
^saong  of  the  word  ^profits*  as 
t^  lued,  bat  be  had  no  doubt 


that  the  framers  of  the  rules  in- 
tended by  it  any  amount  of  money 
in  the  hands  of  the  society  ultra 
the  amount  of  payments  made,  which 
clearly  were  not  profits  properly  so 
called. 

"  However,  that  these  societies 
were  in  ^e  habit  of  considering  such 
moneys  as  profits,  was  shown  from 
some  remarks  upon  the  usual  fbnn  of 
their  balance  sheets  by  Mr.  Scratch- 
ley,  in  his  Treatise  on  Benefit  Build- 
ing Societies.' 

'*  Here,  tiie  directors  had  not  taken 
into  consideration  their  liability  to 

Eay  anything  to  the  advanced  mem- 
ers,  but  had  divided  their  funds  re- 
ceived into  money  paid  out  and  pro- 
fits. But  members  who  had  been 
paying  in  contributions  would  expect 
interest  on  their  payments,  and  that 
must  be  allowed  for  before  the  real 
profits  of  the  soeiety  could  be  as- 
certained. 

'*  He,  therefore,  thought  it  impos- 
sible to  bind  the  society  by  what  bad 
been  done,  except  upon  tho  foot- 
ing of  giving  them  a  longer  period 
to  continue  in  operation,  in  order  to 
realize  the  additional  sums  which 
would  be  necessary  to  pay  the  ad- 
vanced members  their  shares  of  the 
so-called  *  profits.*  In  truth,  the  di- 
rectors had  miscarried  in  their  plan 
for  allowing  the  amount  of  profit 
which  they  proposed  and  fixing  the 
duration  of  tne  society,  and  that  mis- 
take could  not  be  remedied  in  this 
suit;  and,  therefore,  as  the  society 
could  not  be  bound  by  what  they  had 
done,  and  as,  from  the  nature  of  the 
rules,  it  would  be  impossible  to  asoer- 
tain  what  would  be  due  to  the  plain- 
tiff as  profits,  with  reference  to  the 
probable  duration  of  the  society,  and 
any  future  allowance  which  n^ight  be 
made  to  withdrawing  members,  the 
amount  of  which,  or  whether  any 
should  be  made  at  all,  would  be  en- 
tirely at  the  option  of  the  directors, 
his  Honour  said  that  he  oould  not  give 
the  plaintiff  the  account  which  he  re- 
quired ;  and  he  had  come  to  the  con- 
clusion that  he  could  only  make  a 
similar  decree  to  that  made  in  Modey 
V.  Baker  ^y  but  that  he  could  not  go 
beyond  it. 


Flemino 

p. 

Self. 

Argument, 


M  De  G.  M.  &  G.  783. 
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Mr.  Bolt,  for  the  society,  took  a  preliminary  objection  to  the 
case  being  heard  at  all,  on  the  ground  that  the  Legislature  had 
already  provided  a  forum  for  the  decision  of  questions  between 
members  of  these  societies  by  arbitration  under  the  6  &  7  Will 
4.  c.  32.  s.  4.  and  that  one  of  the  rules  of  the  society  had  been 
made  and  approved  by  the  proper  officer,  in  pursuance  of  the 
provisions  of  that  section.  The  plaintiff  had  covenanted,  in  case 
of  dispute,  to  refer  the  question  to  arbitration :  Crisp  v.  Bun- 
bury  (a),  Cutbill  V.  Kingdon  (i),  Nott  v.  Hughes  (c),  ExparU 
Payne  (rf),  Morrison  v.  Glover,  {e)  The  effect  of  the  Vice- 
CAaiic^S(^5  judgment  in  this  respect  would  be  that,  if  the  society 
were  plainti£&  against  Fleming  for  payment  under  his  covenant, 
arbitration  would  apply ;  but  that  if  the  suit  were  by  Fleming 
against  the  society,  the  jurisdiction  of  this  Court  must  be  called 
into  action. 

Mr.  Daniel  and  Mr.  Hardy  contrh.    The  case  of  Mr.  Fleming 
was  that  of  every  mortgaging  member  of  these  societies  through- 
out the  kingdom.     These  societies  might,  in  their  inception,  have 
been  intended  by  the  Legislature  to  have  a  limited  object,  and 
to  benefit  the  poorer  classes  only ;  but  the  result  of  circumstances 
had  been  that  the  amount  of  investment  in  them  was  now 
enormous.     The  character,  rights,  and  liabilities  of  the  members 
were  defined,  and  governed  by  the  rules  of  the  society;  but  those 
of  the  mortgagees  were  not.  The  tribunal  indicated  by  the  Legis- 
lature was  suitable  only  for  limited  rights,  and  was  not  calculated 
to  adjudicate  upon  complicated  rights,  such  as  those  arising  out  of 
the  relation  of  mortgagor  and  mortgagee.  If  an  award  were  made 
by  arbitrators,  there  would  be  no  means  of  enforcing  it ;  so,  with 
regard  to  Justices,  they  had  no  means  of  enforcing  production  of 
deeds,  &c.    The  question  of  the  construction  of  these  mortgage 
deeds  was  one  of  great  nicety,  so  much  so  that  two  Judges  of  the 
Court  of  Appeal  had  differed  upon  such  construction.     The  rules 
of  the  society  in  this  respect,  were  inconsistent,  and  imprao* 
ticable :   Seagrave  v.  Pope  (/),  Mosley  v.  Baker,  {g) 

Hie  Lord   Chancellor  having  intimated   a   wish   that  the 
general  question  should  be  argued  before  he  decided  the  pre- 
liminary objection,  the  argument  proceeded. 

Mr.  Daniel  and  Mr.  Hardy  for  the  plaintiff,  on  the  merits. 
They  admitted  that  Rule  12.,  relating  to  the  security  to  be 
given  (A)  was  ambiguous  as  to  whether  the  mortgage  was  a 
security  for  the  money  actually  lent,  or  whether  it  was  also 


(d)  S  BinjjT.  394. 
[b)l 


Exch.  Rep.  494. 
c)  16  Law  T.  260. 
5  Dowl.  &  L.  679. 
4  Exch.  Kep.  430. 
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a  security  for  the  monthly  payments,  &c.,  which  should  be* 
ocxme  due  in  respect  of  the  plaintiff's  membership ;  but  the  suit 
was  so  framed  as  to  enable  the  Court  to  give  judgment  as  to 
either. 

The  Lard  Chancellor.  The  mortgagor  would  be  entitled  to  the 
smplusy  if  any,  and  also  to  such  additional  sum  as  a  withdraw- 
ing member  would  be  entitled ;  ,but  then  the  difficulty  arose  as 
to  what  was  the  amount  ofprqfits.  No  rational  person  would 
allow  the  mortgage  to  run  out ;  he  would  receive  nothing.  If 
he  were  to  give  notice  a  month  before  it  ran  out,  what  would 
he  have  to  receive  ?    The  rules  were  impracticable. 

Mn  DeadeL  If  impracticable,  the  obvious  result  was  redemp- 
tion, according  to  the  general  practice  of  the  Court.  The  decree 
below  proceeded  upon  two  principles  :  First,  that  the  probable 
duration  of  the  society  was  not  ascertained,  but  to  be  ascer- 
tained ;  and  secondly,  that  the  liability  of  the  plaintiff  continued 
to  the  actual  end  of  the  society.  As  to  the  first,  the  duration  of 
the  society  had  been  fixed  by  the  society  itself;  and  as  to  the 
second,  the  mode  of  accotmting  directed  by  the  decree  was  not 
such  as  was  prescribed  by  Bule  14.  (a)  relating  to  the  right  of  a 
mortgagor  to  redeem.  7^  Vice-chancellor  had  founded  his 
judgment  upon  Mosley  v.  Baker  (&);  but  the  decree  in  that 
case  was  misapprehended,  for  it  decided  that  a  mortgagor 
had  a  right  to  redeem  before  the  expiration  of  the  society.  On 
the  whole,  the  general  principle  governing  redemption  must 
prevuL  A  borrowing  member  who  gave  notice  to  redeem  was  in 
effect  a  withdratoing  member,  and,  as  such,  he  was  entitled  to  his 
share  of  profits  as  such  withdrawing  member. 

Mr.  Bolt  and  Mr.  T.  H.  Terrell^  for  the  society.  The  rules 
were  sufficiently  clear  to  negative  the  two  propositions  contended 
for  by  the  plaintiff.  The  increased  payments  which  a  borrowing 
meniber  would  have  to  make  entered  into  theconsiderationof  such 
member  when  he  assented  to  the  amount  of  discount  which  he  at 
the  auction  consented  to.  The  difference  between  the  100/.  per 
share,  and  the  actual  money  agreed  to  be  received  on  mortgage, 
18  clearly  discount,  and  not'  purchase  money.  '  No  calculation 
could  be  made  without  reference  to  the  probable  duration  of  the 
society,  and  this  was  the  fundamental  ground.  The  security  for 
the  money  advanced,  meant  in  addition  security  for  the  monthly 
payments,  &c.,  to  be  made  in  future.  The  interest  or  redemp- 
tion money  was  an  additional  increased  monthly  payment ;  it  was 
not,  in  fact,  interest  or  redemption  money,  but  an  increased  rate 
of  payment  for  the  favour  or  advance  granted  to  the  borrowing 
member.    So  '*  profits  "  meant  an  increased  charge  on  the  mem- 
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bers,  and  was  only  another  word  for  "  interest"  The  only  profits 
the  society  could  make  was  oomposed  of  interest  money  simply. 

Mr.  Hardy  replied  on  the  general  merits*  The  resolution 
of  the  society  as  to  its  duration  was  the  basis  upon  which 
all  calculation  was  to  be  made^  and  the  plaintiff  was  content 
to  redeem  on  the  terms  resolved  upon  by  the  society.  As  to 
the  word  ^'profits/'  the  directors  themselves  had  put  a  con- 
struction upon  itj  and  declared  what  the  amount  was. 

The  Lard  Chancellor,  at  the  end  of  the  argument,  said 
it  was  quite  clear  that  the  framers  of  the  rules  could  not  have 
contemplated  the  state  of  things  which  had  occurred,  nor  the 
character  of  the  claim  which  the  plaintiff  now  set  up.  Although, 
it  was  a  case  in  which  not  much  sympathy  could  be  expressed 
for  the  party  setting  up  this  claim,  still,  if,  upon  a  fair  construc- 
tion of  the  rules  and  the  circumstances  of  the  case,  he  was  en- 
titled to  relief,  he  should  have  it. 


Judgment 
Nov.  21. 


The  Lobd  Chanc£LLOB  now  pronounced  judgment,  and 
said :  —  The  question  in  this  case  is  as  to  the  terms  on  which 
the  plaintiff  is  entitled  to  redeem  certain  property  mortgaged 
by  him  to  the  defendants.     The  defendants  are  the  trustees  of 
the  Camberwell  Building  Society,  and  the  plaintiff  one  of  its 
members.      The  building  society  exists  under  the  provisions 
of  the  6  &  7  WilL  4.  c.  32.,  the  material  sections  of  which  are 
these:  —  Section  1.  begins  by  reciting  that  ^\ certain  societies, 
commonly  called  building  societies^  have  been  established  in  different 
parts  of  the  kingdom,  principally  amoiigst  the  industrious  classes, 
for  the  purpose  of  raising  by  small  periodical  subscriptions  a  fund 
to  assist  the  members  thereof  in  obtaining  a  small  freehold  or  lease^ 
hold  property,  and  it  is  expedient  to  afford  encouragement  and 
protection  to  such  societies.**     Then  it  enacts,  "  That  it  shall 
and  may  be  lawful  for  any  number  of  persons  in  Great  Britain 
afid  Ireland  to  form  themselves  into  and  establish  societies  for  the 
purpose  of  raising,  by  the  monthly  or  other  subscriptions  of  the 
several  members  of  such  societies,  shares  not  exceeding  the  value  of 
loO/.  for  each  share,  (sucli  subscriptions  not  to  exceed  in  the 
whole  20s.  per  month  for  each  share ;)  a  stock  or  fund  for  the 
purpose  of  enabling  each  member  thereof  to  receive  out  of  the 
funds  of  such  society  the  amount  or  value  of  his  or  her  share 
or  shares  therein,  to  erect  or  purchase  one  or  more  dwelling- 
house  or  dwelling-houses,  or  other  real  or  leasehold  estate,  to  be 
secured  by 'way  of  mortgage  to  such  society,  until  the  amount 
or  value  of  his  or  her  shares  shall  have  been  fully  repaid  to  such 
society,  with  the  interest  thereon,  and  all  fines  or  other  payments 
incurred  in  respect  thereof ;  and  to  and  for  the  several  members 
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of  each  society  from  time  to  time  to  assemble  together,  and  to 
make,  ordain,  and  constitute  such  proper  and  wholesome  rules 
and  r^ulations,  &c,"  Then  they  are  to  regulate  the  forms  of  Chakcmxoi. 
conveyance.  Then  it  is  provided  that  on  the  mortgages  which 
are  made,  being  paid  off,  receipts  may  be  indorsed  on  the  mort- 
gage deeds  without  any  reconveyance.  The  principle,  therefore, 
is  this:  Members  subscribe  monthly  sums,  which  are  accumulated 
till  the  fund  is  sufficient  to  give  a  stipulated  sum  to  each  mem- 
ber, and  then  the  whole  is  divided  amongst  them.  In  the 
society  now  in  question,  the  sum  to  be  raised  for  each  member 
is  lOOL  If  this  were  all,  it  would  be  a  very  simple  transaction 
—mere  accumulation ;  and  the  only  question  would  be  how  to 
invest  the  sums  subscribed  to  the  greatest  advantage.  But  this 
is  not  alL  One  main  object  is  to  enable  members  to  obtain 
their  lOOL  by  anticipation,  on  their  allowing  a  large  discount. 
For  this  purpose,  when  a  sufficient  fund  is  in  the  hands  of  the 
treasurer,  the  members  who  desire  to  get  their  shares  in  advance 
bid,  by  a  sort  of  auction,  the  sum  which  they  are  ready  to  allow 
asdiscount»  and  the  highest  bidder  obtains  the  advance.  Thus, 
if  at  the  end  of  a  year  the  sum  of  5002.  is  in  the  hands  of  the 
treasurer,  arising  from  the  monthly  subscriptions,  and  the  holder 
of  the  shares  is  willing  to  allow  a  discount  of  50/.  per  cent  (no 
one  offering  more),  the  500/.  is  or  may  be  advanced  to  him^ 
being  SOL  in  satisfaction  of  each  of  his  ten  shares.  For  this 
accommodation  he  is  bound  to  pay  monthly,  till  a  fund  is  raised 
saffident  to  give  100/.  per  share  to  all  ihe  other  members,  not 
ouly  his  original  monthly  subscription,  but  also  a  further 
monthly  sum  called  redemption  money.  The  statute  provides 
that  the  shares  shall  not  in  any  society  exceed  150L  each.  In 
this  society,  the  shares  are  fixed  by  the  rules  at  100/.;  the 
amount  of  monthly  subscription  and  redemption  money  is  fixed 
by  the  rules  of  each  society.  Here  the  monthly  subscription 
in  respect  of  each  share  was  Ss.  6d.,  and  the  monthly  redemption 
money  3*.  Gd. ;  so  that  the  monthly  payment  by  each  member  who 
does  not  receive  his  share  in  advance  is  85.  6d,  and  to  those  who 
have  an  advanced  share,  it  is  S$.  6(/.,  plus  3^.  6(/.,— that  is,  12«. 
If,  after  such  an  advance  as  I  have  supposed,  no  further  advances 
voe  made,  the  natural  course  of  the  statute  would  be  that  the 
members,  other  than  the  holder  of  the  ten  shares,  would  continue 
thdr  monthly  subscriptions,  and  the  holder  of  the  ten  shares 
would  continue  his  monthly  subscription  and  redemption  money, 
nntil  the  fond  thus  raised  should  be  sufficient  to  pay  100/.  per 
share  to  every  member,  other  than  the  holder  of  the  ten  satisfied 
dares.    Thus,  if  there  were  100  shares,  and  at  the  end  of  the 

first  year  there  was  500/.  in  hand,  the  condition  of  each  shares 
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holder  before  any  advance  would  be  that  he  would  be  bound  to 
pay  Ss,  6d.  per  months  about  5L  per  year,  until,  by  means  of 
these  payments  and  the  500/.  in  hand,  the  requisite  amount, 
that  is,  10,000/.,  being  lOOL  upon  each  100/.  share,  should  have 
been  raised  by  accumulation.     After  the  advance  the  condition 
of  every  shareholder  other  than  the  holder  of  the  ten  advanced 
shares  is,  that  he  is  to  contribute  his  monthly  payments  until 
they,  together  with  the  monthly   payments  and  redemption 
money  contributed  by  the  holders  of  the  advanced  shares,  are 
sufficient  to  realize,  not  10,00021,  but  9,000/1 ;  that  is,  lOOL  for 
each  share  other  than  the  ten  shares  of  the  advanced  member, 
whose  share  will  have  been  already  satisfied  by  the  500/, ;  he  thus 
loses  the  interest  in  that  500/.  advanced  to  the  holder  of  the  ten 
shares.     On  the  other  hand,  the  sum  to  be  raised  is  only  9000/. 
instead  of  10,000/.,  and  the  monthly  contribution  is  increased  by 
the  amount  of  the  redemption  money  paid  by  the  member  who 
has  received  his  ten  shares  in  advance.     Further  advances  are 
made  from  time  to  time  as  funds  are  accumulated ;  and  as  mem- 
bers are  inclined  to  give  high  discount  in  order  to  obtain  pay- 
ment of  their  shares  by  anticipation,  the  gain  to  the  society 
arises  mainly  from  the  high  rate  of  discount  which  members  in 
want  of  money  are  ready  to  give.     In  truth,  the  whole  scheme 
is  but  an  elaborate  contrivance  for  enabling  persons  having  sums 
for  which  they  have  no  immediate  want,  to  lend  to  others  at  a 
very  high  rate  of  interest.     In  order  to  secure  the  due  payment 
of  the  monthly  subscriptions  and  redemption  money  by  the 
members^  who  have  received  their  shares  in  advance,  they  are 
obliged  to  give  satisfactory  security  to  the  trustees  of  the 
society,  and  the  statute  protects  such  mortgages  from  the  opera- 
tion of  the  law  which,  until  last  session,  was  enforced  against 
usury.     Besides  this  advance  to  a  member  of  his  share,  deduct- 
ing discount,  the  rules  provide  also  for  the  case  of  a  member 
de^^iring  to  withdraw  from  the  society  altogether.     By  the  16th 
Rule  (a),  [his  Lordship  here  read  Rule  16.],  any  member  may 


(a)  "  XVI.  Membbbs  withdbawiko. 
*'  That  any  person  who  shall  be  de- 
sirous of  withdrawing  from  this  so- 
ciety any  share  or  shares  which  shall 
not  have  been  purchased  according 
to  Rule  VIII.,  shall  be  allowed  to  do 
so  on  givin*;  one  month*s  notice,  in 
writing,  of  his  or  her  intention,  to 
the  directors,  at  any  general  meeting 
of  the  society,  and  the  money  sub- 
sci*ibed  in  respect  of  such  share  or 
shares  shall  be  repaid  to  such  mem- 
ber, subject  only  to  the  forfeitures 
next  hereufter  mentioned ;  that  is  to 
say,  if  application  to  withdraw  shall 


be  made  within  the  first  year  from 
the  first  meeting  thereof,  a  forfeiture 
of  half-a-guinea  per  share  ;  if  within 
the  second  year  of  such  meeting,  a 
forfeiture  of  five  shillings  and  six- 
pence per  share ;  and  if  the  applica- 
tion to  withdraw  be  made  within 
the  third  or  fourth  year  from  the 
holding  of  the  said  firat  meetinff,  he 
shall  take  out  the  net  amount  of  the 
subscriptions  paid  in,  exclusive  of 
entrance  fee ;  that  if  the  application 
to  withdraw  any  such  share  or  shares 
shall  be  made  within  the  fifth  or  any 
subsequent  year  from  the  holding  of 
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**  Froyided  always,  that  the  for- 
feitures hereby  imposed  shall  not  ex- 
tend to  the  widows  and  children  of 
deceased  members. 

*'  That  in  case  of  the  withdrawal  of 
shares  from  the  society,  subscriptions 
in  arrear,  and  all  fines  incurrea  pre- 
viously to  any  such  application  shall 
be  deducted  from  the  amount  which 
the  member  or  members  shall  be  en- 
titled to  receive.** 


tfttrfffWIgllfi 


withdraw  on  certun  terms  there  laid  down^  the  principle  being  ,  ^^^ 
that  he  is  to  pay  a  small  sum  by  way  of  fine  or  penalty,  if  he  Lobd 
withdiaws  at  an  early  date  after  the  formation  of  the  society ;  Ckawobixob. 
but  if  he  withdraws  after  haying  been  a  member,  and  so  having 
paid  Ida  aobscription  for  several  years,  then,  upon  withdrawing, 
be  is  to  receive  back  the  full  amount  of  the  subscriptions,  and 
abo  to  take,  if  the  directors  think  fit,  a  further  sum  to  be  from 
time  to  time  fixed  by  them,  by  way  of  a  bonus  upon  what  are 
called  the  profits  of  the  society.  It  is  obvious  that  this  is  an 
arrangement  which  may,  if  the  calculation  be  properly  made, 
be  carried  into  effect  without  injury  to  the  society.  When  the 
member  withdraws,  the  society  thenceforth  loses  the  benefit  of 
Us  monthly  subscriptions ;  but  then  they  are  relieved  from  the 
obligation  of  making  up  the  100/.,  to  which  he  would  eventually 
become  entitled.  If  the  member  upon  withdrawing  merely  took 
back  the  amount  of  his  subscriptions,  the  society  would  obviously 
benefit  to  the  extent  of  the  interest  made  by  means  of  those  sub- 
aeriptions  previous  to  the  member  withdrawing,  and  it  is  obvious 
that  out  of  the  interest  so  realized  an  allowance  may  be  made  to 
the  withdrawing  member,  still  leaving  to  the  society  some  benefit 
finun  his  past  contributions.  The  sums  subscribed  by  a  member 
who  withdraws  have  contributed  to  make  up  the  fund  out  of 
which  the  shares  of  those  members  who  have  been  advanced 
(that  is,  have  taken  a  smaller  sum  at  once,  allowing  a  large  dis- 
eount  in  lieu  of  the  full  sum  of  100/.)  have  been  made  good ; 
they  therefore  enable  the  society  to  obtain  a  Iturger  monthly 
payment,  that  is,  125.  instead  of  8^.  6c/.  upon  each  share,  and  to 
lednce  on  favourable  terms  the  number  of  shares  to  be  even- 
tually provided  for.  This  is,  in  truth,  substantially  an  invest- 
ment at  a  high  rate  of  interest,  and  the  benefits  thereby  accruing 
may  not  inaptly  be  designated  by  the  name  of  "  profit."  What  is 
the  precise  amount  of  benefit  which,  from  these  different  sources, 
may  have  resulted  to  the  society  from  the  subscriptions  of  each 
member  mast  be  a  problem  very  difficult  to  solve, — not,  perhaps, 
admitting  of  any  absolutely  accurate  solution,  but  it  may  be 
possible  to  arrive  at  it  in  a  rough  way ;  so,  at  least,  as  to  enable 
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the.  directors  to  fix,  from  time  to  time,  the  sum  whidi  may^ 
without  detriment  to  the  interest  of  the  society,  be  paid  to  any 
member  desiroiiB  of  withdrawing  beyond  the  amount  of  the 
principal, moneys  subscribed;  and  Bule  16.  (a)  enables  the 
directors  to  fix  upon  such  a  sum»  it  being  not,  I  think,  inaccu- 
rately described  as  a  bonus  upon  the  profits  of  the  society. 
The  interest  of  membersi  as  wdl  those  taking  their  shares  by 
anticipation  as  those  quitting  the  society,  are  thus  tolerably  well 
provided  for;  but  another  case  was  contemplated,  namely,  that 
of  members  who,  haying  receiyed  their  shares  by  antidpation, 
might  be  de^rous  of  reliering  themselves  from  the  burthen  of 
continuing  the  payment  of  theur  monthly  subscriptions  and 
redemption  money*  From  the  very  nature  of  these  statutes  and 
rules*  it  is  impossible  to  know  with  certainty  how  long  it  may 
be  necessary  to  continue  the  monthly  payments.  They  must 
be  noade  until  the  sum  necessaiy  to  give  to  every  unadvanced 
member  the  full  amount  of  his  share  has  been  accumulated.  The 
time  required  for  this  purpose  would  be  more  or  less  according 
to  the  amount  of  benefit  which  the  society  may  derive  from  the 
discount  given  on  the  shares,  and  from  the  interest  made  by  the 
investments ;  in  other  words,  as  the  profits  realized  be  large  or 
smalL  Reasoning  d  priori,  the  fair  course  would  seem  to  be 
that  the  society  should  ascertain,  as  nearly  as  may  be,  the  period 
of  time  during  which  the  monthly  payments  will  have  to  be  con- 
tinued, and  thus  should  allow  any  advanced  member  to  relieve 
himself  from  the  obligation  of  continuing  his  monthly  payments 
on  paying  down  at  once  a  sum  equivalent  to  their  present  value. 
Thus,  if  the  monthly  payment  is  12«.,  and  it  is  ascertained  that 
they  must  probably  continue  to  be  made  for  twelve  years,  it  would 
seem  to  be  a  reasonable  arrangement  that  the  advanced  member 
who  was  liable  to  pay  12««  a  month  for  twelve  years  should  be 
free  from  his  liabilities  on  paying  down  at  once  the  sum  which 
an  actuary  should  say  is  equivalent  in  present  money  to  such  con- 
tinued prospective  payments.  This,  however,  is  not  the  prin- 
ciple upon  which  the  plan  of  redemption  is  given  to  the  society  ; 
the  provision  on  this  subject  is  to  be  found  in  Kule  14.,  and 
is  9S  follows.  (&)     [His  Lordship  here  read  this  rule,  as  below.] 


(a)  Ami,  p.  24. 


FoWSa  TO  SELL,  XX- 
CHANQB,  OB  RBDEBM  FbOPEBTT 
IN   MOBTGAGE. 

"  That  if  any  member  of  this  bo- 
cietjr,  having  purchased  any  share  or 
shares,  and  secured  the  repayment 
thereof  upon  his  or  her  premises,  shall 
sell  such  premises,  it  shall  be*  lawful 
for  the  purchaser  to  take  the  same, 


chargeable  with  the  debt  due  to  the 
society,  and  thenceforth  to  become 
answerable  to  the  society  for  the  pay- 
ments of  the  subscriptions  and  other 
charges,  as  the  same  shall  become 
payable  ;  on  such  purchaser  signing 
such  agreement  as  the  solicitor  to 
the  society  may  require,  for  paying 
the  subscription  money  and  other 
payments  to  be  made  by  him.    That 
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Now,  aooording  to  the  atatute  it  is  impossible  to  read  this  rule 
without  being  strongly  impressed  with  the  belief  that  those  who 
{nmed  it  had  not  duly  considered  how  it  would  operate.  When  an 
imadTanoed  member  withdraws  from  the  societji  it  is  reasonable 
and  not  necessarily  inconsistent  with  his  interests  that  he  should 
recdve  back,  not  only  the  principal  sums  which  he  has  contributedi 
bat  also,  by  way  of  bonus^  a  portion  of  the  benefit  which  those 
sums  have  gained  for  the  society ;  up  to  the  time  of  his  with* 
dnwing  he  has  reoeived  nothing ;  when  he  withdraws  he  loses  all 
^ht  to  the  share  (that  is,  100/.,)  to  which  if  he  had  not  withdrawn 
he  would,  like  every  continuing  member,  have  been  eventually 
entitled,  and  b  content  to  take  in  lieu  of  it  the  amount  of  what 
for  a  aeries  of  years  he  has  been  paying,  together  with  a  portion 
of  what  has  been,  as  it  wer^  accumulated  in  respect  of  those  pay- 
moats  towards  the  eventual  realization  of  his  \00L  share.     This 
is  the  position  in  which  a  withdrawing  member  stands  at  the 
time  of  his  withdrawal ;  but  the  condition  on  which  an  advanced 
member  redeems  (which  is,  in  truth,  withdrawing)  is  very  different ; 
he  is  not  a  member  who  has,  up  to  the  time  of  withdrawing, 
received  his  full  share,  though  he  has  in  fact  received  that  which 
he  was  content  to  take,  supposing  redemption  was  out  of  the 
question,  as  an  equivalent  to  the  whole  of  his  share.     The  rule, 
therefore^  which  g^vesto  him  qsdl  redeeming  the  same  sumi  under 
the  name  of  profits,  as  is  given  to  an  unadvanced  member  with- 
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^  if  any  member  shall  be  desirous  of 

V        ttrmg  bis  or  her  property  discharged 

titm  sach  debt,  it  shall  be  lawful  for 

tbe  holder  of  such  share  or  shares,  or 

so  mscfa  thereof  as  shall  be  then  unpaid, 

to  transfer  the  same  to  some  other 

premises  of  adequate  value,  to  be 

approved  of  hj  tne  surveyor  of  the 

ioeietj,  and  upon  having  such  share 

er  shares,  or  so  much  thereof  as  shall 

be  then  due  in  respect  thereof,  secured 

oa  other  premises  to  the  satisfaction 

of  tbe  sohcitor,  the  trustees  for  the 

time  being  shall,  at  die  cost  of  the 

aember,    release  and     convey    the 

premises  for  which  other  premises 

shall  have  been  substituted,  and  make 

sseh  indorsement  as  hereafter-men- 

tiooed;  and  in  the  first-mentioned 

ereni  diiall  also,  but  at  the  cost  of 

siidb  BManber,  release  him  or  her  from 

all  fbtnre  liability  in  respect  of  the 

pxeaaises  upon  the  shares  purchased 

tetsm  the  said  society,  and  secured 

Qpoa  die  premises  sold  as  before  men- 


*  That  if  any  member  of  this  so- 
eiety,  who  shall  have  received  his  or 
Aacre  or  shares,  or  any  portion  of 
fhall  be  desirous  of  paying  and 


satisfying  the  security  or  securities 
which  shall  have  been  given  for  tiie 
same,  and  shall  give  notice  of  such 
his  or  her  desire  to  the  directors,  the 
directors  shall,  within  one  montb 
thereafler,  award  to  such  member  the 
same  proportion  of  profits  per  share 
,as  is  allowed  on  the  i^ithdrawal  of 
unpurchased  shares;  and  the  di- 
rectors shall  make  a  deduction  of 
such  profits  and  of  the  amount  of 
subscriptions  paid  in  by  such'  mem- 
ber, from  the  full  amount  expressed 
to  be  secured  in  and  by  the  mortgage ; 
and  the  directors  are  hereby  autho- 
rized and  empowered  to  receive  the 
balance,  in  one  payment,  or  by  such 
instalments  as  the  directors  and 
members  shall  agree  upon ;  and  on 
the  payment  of  the  balance,  together 
with  all  fines  and  other  sums  due  in 
respect  of  such  shares,  the  directors 
shall  desire  the  trustees  to  deliver  up 
all  deeds  and  other  documents  in 
their  custody  relating  to  the  security 
of  the  member,  on  such  property, 
and  at  his  or  her,  cost  to  mdorse  a 
receipt  qr  acknowledgment  on  such 
mortgage  according  to  6  &  7  Will.  4. 
c.  32.  s.  5.*' 
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drawing,  appears  to  be  hardly  reasonable;  still  the  question  to  be 
decided  is,  not  whether  the  division  is  fair  and  just,  but  what  is 
the  meaning  of  the  rule.  If  the  meaning  is  clear,  it  is  the  duty  of 
the  Court,  if  possible,  to  give  it  effect.  Having  thus  considered 
the  principle  upon  which  building  societies  in  general,  and  the 
Camberwell  Societyin  particular,  are  constituted,  I  will  now  state 
the  fiicts  which  give  rise  to  the  present  claim.  The  plidntiff  being 
the  holder  of  fifteen  shares  in  the  society,  and  so  being  entitled 
to  receive  at  its  termination  fifteen  sums  of  100^  each,  in  the 
month  of  August  1847,  received  five  of  his  shares,  or  an  equiva- 
lent for  them,  in  advance;  and  on  the  10th  of  December  foUowbg, 
he  in  like  manner  received  in  advance  an  equivalent  for  his  re- 
maining ten  shares.  The  sum  which  he  got  in  August,  in  respect 
of  his  five  shares,  was  272/.  IO5.,  and  that  which  he  got  in  Decem- 
ber, in  respect  of  his  ten  shares,  was  544/.  In  order  to  secure  the 
payment  of  his  fiiture  subscriptions  and  redemption  money,  the 
plaintiff,  on  the  occasion  of  each  advance,  executed  to  the  trustees 
of  the  society  a  mortgage  of  certain  leasehold  property  which 
was  considered  by  the  surveyor  as  a  sufficient  security.  This  was 
done  in  pursuance  of  the  12th  Bule  of  the  society  (a),  which 
is  as  follows.      [His  Lordship  herd  read  the  rule  as  below.] 


(a)  "XIL  Sbcubitt  foe  Monet  ad- 

VAKCBD  ON  ShABES   SOLD. 

"That  when  any  member  shall 
have  been  awarded  his  or  her  share 
or  shares,  pursuant  to  Article  IX.,  he 
or  she  shall  forthwith  give  notice  of 
the  situation  of  the  premises  intended 
to  be  offered  for  the  security  thereof 
to  the  secretary,  who  shall  forthwith 
transmit  a  copy  of  the  same  to  the 
surreyor,  together  with  the  sur- 
veyors fee,  as  mentioned  in  the 
fourth  rule ;  and  the  surveyor  shall, 
within  seven  days  afler  the  receipt 
thereof,  examine  the  premises  men- 
tioned in  such  notice,  and  make  his 
report  in  writing  to  the  directors  at 
the  next  meeting. 

^  That  when  me  directors  shall  be 
satisfied  that  the  premises  so  to  be 
offered,  as  aforesiud,  are  a  sufficient 
security  to  the  society,  they  shall  au- 
thorize the  trustees  to  pay  to  such 
member  the  sum  or  sums  of  money 
which  he  or  she  shall  be  entitled  to 
receive,  on  such  member  executing  a 
mortgage  of  such  premises  as  the 
solicitor  to  the  society  shall  require, 
and  deliver  the  same,  and  all  other 
necessary  title  deeds  relating  there- 
to, to  the  solicitor,  to  be  deposited 
with  the  trustees,  as  a  security  to  the 
said  society,  for  so  much  money  as 


shall  therein  be  expressed  to  be 
secured,  and  the  trustees  shall  make 
such  payment  accordingly. 

"  That  if  previously  to  any  mem- 
ber being  so  entitled  to  his  or  her 
share  or  shares,  he  or  she  shall  be 
desirous  of  ascertaining  the  amount 
which  the  directors  shall  be  willing 
to  advance  on  certain  premises, 
notiee  thereof  shall  be  given  to  the 
surveyor,  with  one  guinea  on  account 
of  the  fees,  and  an  examination  and 
a  i  report  thereon  made,  as  above 
mentioned;  and  the  directors  shall 
communicate  to  such  member  the 
amount  they  shall  deem  proper  to  be 
advanced  on  such  premises,  at  the 
cost  of  the  applicant. 

"That  wnenever  any  properly 
mortgaged  to  the  society,  shall  be 
subject  to  any  chief  or  ground  rent, 
the  member  to  whom  uie  property 
shall  belong  shall  fumbh  the  secre- 
tary with  a  statement  containing  the 
amount  of  the  rent,  the  name  and 
address  of  the  person  or  persons  to 
whom,  and  the  day  or  respective 
days  on  which  the  same  shall  become 
due  and  payable,  and  shall,  from  time 
to  time,  prt>duce  to  the  secretary  an 
acknowledgment  or  voucher  for  the 
payment  thereof,  before  the  period 
prescribed  for  such  payment  shall 
nave  elapsed ;  and  in  case  the  rent 
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Both  mortgages  are  in  the  same  form  in  the  present  case :  that 
of  December  is  made  between  Mr.  Fleming,  the  member  who 
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shall  not  have  been  duly  paid,  the 
directors  ahall  order  the  amount 
tliereof  to  be  adyanced  out  of  the 
nde^B  fonda  to  the  secretary,  who 
ihsU  p^  the  same  accordingly. 

**  That  shoold  such  memb^  neglect 
to  funiish  sudi  statement,  and  to 
produce  such  acknowledgment  or 
TOQcber,  or  at  the  next  monthly  sub- 
scription-day, which  shall  succeed 
sac£  advance,  to  repay  the  same,  he 
or  slie  shall,  for  each  defaidt,  pay  a 
fine  of  5t, 

**That  if  any  member  has  pur- 
chised  one  or  more  share  or  shares 
for  the  purpose  of  building,  he  shall 
be  at  liberty  to  employ  any  surveyor 
or  builder  to  suir^  or  buud  for  him ; 
bat  in  that  case  me  surveyor  of  the 
society  must  first  improve  of  the  plans 
and  specifications  of  the  intended 
buildi^ra,  copies  of  which  are  to  be 
left  wiui  him,  so  that  he  can  satisfy 
himaelf  that  the  plans  and  specifica- 
tioiis  are  adhered  to ;  and  he  is  to 
certify  how  much  of  and  when  the 
share  or  shares  purchased,  not  ex- 
ceeding 75/.  per  cent.,  may  be  ad- 
vanced to  sucn  member  as  tne  build- 
ings proceed,  in  sums  of  not  less  than 
2^  each,  except  as  the  balance.  He 
is  also  to  report  the  amount  of  in- 
snranoe  to  be  efifected  upon  the  build- 
ing. 

**Tliat  in  no  case  shall  any  pro- 
nerty  be  deemed  a  sufficient  security 
for  any  moneys  to  be  advanced  by 
the  society,  which  shall  be  subject  to 
an/  previous  mortgage,  except  to  this 
sooe^,  or  which  smdl  be  neld  for 
aaj  term  of  years,  subject  to  an  an- 
nii^  rack  rent. 

'^  That  when  any  trustee  shall  be- 
come the  purchaser  of  a  share,  or  do 
anj  act  moving  fipom  himself,  then  all 
securities  and  undertakings  shall  be 
made  to  the  other  trustees. 

*'lluit  should  any  member,  after 
recetiing  any  portion  of  his  or  her 
share  or  shares,  leave  the  building 
npon  which  the  same  shall  have  been 
aoTancedunfiniahed,  to  the  prejudice 
or  risk  of  the  society,  the  directors 
(having  first  given  fourteen  days* 
notice  to  the  member  of  such  their 
mtention)  shall  be  at  liberty  either 
to  sell  such  premises,  or  to  employ 
any  person  or  persons  to  finish  and 
complete  the  same  at  the  costs  and 
chai^  of  the  member,  and  to  ad- 
vaaoe  and  pay  the  sum  or  sums  of 
nooey  requisite  for  such  purpose 
iMordbgly. 


"  That  in  the  said  mortgage  deed,         __ 
it  shall  be  specified  that  m  case  the 
ssud  member  shall  at  any  time  there-        Fiwmro 
after  fail,  neglect,  or  refuse  for  six 


calendar  months  to  pay,  observe,  and 
perform,  all  or  any  of  his  or  her  sub- 
scriptions, payments,  and  r^ulations, 
on  his  or  her  part  respectiyely  to  be 
paid,  observed,  and  performed^  then 
the  trustees,  or  directors  for  the  time 
being,  may  appoint  a  person  or  per- 
sons to  collect  the  rents  and  profits 
of  the  premises  therein  mentioned; 
but  should  the  same  be  insufficient  to 
satisfy  the   purpose   aforesaid,  then 
the  trustees,  or  the  directors  in  their 
names,  may,  without  the  concurrence 
or  consent  of  the  said  member,  abso- 
lutely sell  and  dispose  of  all  or  any 
part  of  the  said  premises  by  public 
auction,  but  in  case  no  public  sale 
can  be  effected,  then  by  private  con- 
tract, for  the  most  money  that  can  be 
had  or  gotten  for  the  same,  and  shall 
receive  the  purchase  money  arising 
therefrom;  and  at  such  public  sale 
the  trustees  or  directors,  or  one  of 
them,  or  some  other  person  to  be  ap- 
pointed by  him  or  them,  in  writing, 
shall  be  allowed  to  buy  in  the  pre- 
mises on  behalf  of  the  society,  and  to 
re-sell  the  same  without  being  an- 
swerable for  any  loss  that  may  he  oc- 
casioned by  such  re-sale ;  and  out  of 
the  money  to  arise  from  such  collec- 
tion of  rents  and  profits,  or  such  sale 
as  aforesaid,  the  directors  for  the  time 
being  shall  in  the  first    place  dis- 
charge  all  costs,  charges,  and  ex- 
penses which  may  be   mcurred  on 
account  of  such  collection  of  rents, 
or  sale  or  sales,  or  in  anywise  relating 
to  the  trusts  therein  contained ;  and 
in  the  next  place  shall  retain  and  re- 
imburse themselves,  and  the  said  so- 
ciety, all  such  subscriptions  and  other 
payments  as  shall  then  be  due,  owing, 
and  payable  by  such  member,  un- 
der  and  by  virtue  of  these  rules, 
and  the  mortgage  deed,  and  for  the 
moneys  so  retained  for  the  said  society, 
shall  immediately  be  placed  with  the 
society's  bankers  to  the  account  of  the 
trustees,  for  the  use  and  benefit  of 
the  society,  and  they  shall  and  will 
pay  the  surplus  (if  any)  arising  fix)m 
such  sale  or  collection  of  rents  to  the 
said  member,  or  to  such  other  person  or 
persons  as  he  or  she  shall,  by  writing 
under  his  or  her  hand,  direct  or  ap- 
point to  receive  the  same :  and  in  the 
said  mortgage  deed  it  shall,  amongst 
other  things  be  declared  that  the  re- 
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is  to  receive  the  advance  of  the  one  part^  and  the  trustees  of  the 
other  part ;  and  it  recites  certain  demises,  under  which  Mr. 
Fleming  was  entitled  to  certain  leasehold  property ;  theti  it 
recites  that  a  benefit  building  societji  called  the  Camberwell 
Building  and  Investment  Society,  has  been  formed  for  the  pur- 
pose of  raising  by  subscription  a  fund  to  assist  the  members 
thereof  in  obtaining  a  freehold  or  leasehold  property,  pursuant 
to  an  Act  of  the  6th  and  7  th  years  of  the  reign  of  his  late  Majesty 
King  William  IV.,  to  which  I  have  already  adverted :  —  '*  And 
whereas  the  sum  of  money  to  be  contributed  by  subscription,  in 
respect  of  each  share  in  the  funds  of  the  said  society,  amounts 
to  the  sum  of  100/.,  and  the  said  Thomas  Brandon  Fleming 
is  entitled  to  receive  out  of  the  funds  thereof  the  sum  of  1000/. 
in  respect  often  shares,  numbered  so  and  so,  and  for  the  security 
of  all  payments  to  become  due  in  respect  of  the  toid  shares,  he 
has  agreed  to  execute  the  assurance  hereby  made.  Now  this 
indenture  witnesseth,  that  in  consideration  of  544/.  paid  to  Mr. 
Fleming  by  the  trustees,  he  (Mr.  Fleming)  has  assigned  these 
leasehold  premises  to  the  trustees  to  hold  the  same  on  trust, 
from  time  to  time,  so  long  as  Fleming,  his  executors,  adminis- 
trators, or  assigns,  shall  duly  make  the  several  payments,  and 
observe  and  perform  the  regulations  prescribed  in  the  articles  of 
the  said  society,  in  respect  of  the  said  shares,  and  also  perform 
all  the  covenants  herein  contained,  to  be  made,  observed,  and 
performed  to  permit  him  or  them  to  hold  the  same  premises,  and 
receive  the  rents  thereof,  for  his  and  their  benefit ;  but  if  he  or 
they  shall,  at  any  time  thereafter,  fail  to  perform  and  keep  all 
or  any  of  the  said  covenants,  or  shall  neglect  or  refuse,  for  the 
space  of  six  calendar  months,  to  pay,  observe,  and  perform  all 
or  any  of  the  subscriptions,  payments,  or  redemption  money 
and  regulation  on  his  or  their  parts  to  be  paid,  observed,  and 
performed,  then  upon  trust  to  appoint  a  person  to  collect  the 
rents  of  these  leasehold  premises.  And  should  the  rents  be  in- 
sufficient to  satisfy  the  purposes," — that  is,  the  purpose  of  making 
the  payments,— •  there  is  no  actual  trust  for  applying  the  rents 
when  they  are  received,  to  that  purpose ;  but  that  is  clearly 


ceipt  or  receipts  of  the  trustees,  or 
anv  one  or  more  of  them,  for  the  tima 
beinff,  acting  under  that  deed,  shall  be 
a  sufficient  discharge  and  discharges 
to  all  tenants  and  purchasers  paying 
any  money  to  such  trustees,  ivitnout 
being  accountable  for  the  misap- 
plication or  nonappUcation  thereof, 
and  that  the  purchaser  or  purchasers 
shall  not  be  required,  or  under  the 
necessity  of  inqturing  into  the  pro- 
priety of  such  sale  or  sales,  nor  whe- 


ther any  such  default  or  deficiency 
shall  have  taken  place. 

*^  That  the  costs  of  and  attending 
the  investigation  of  the  title  to  pro- 
pertj  offered  to  the  society,  shall  be 
paid  by  the  member  offering  the  same, 
whether  such  security  be  ultimately 
accepted  or  not,  and  shall  be  recoyer- 
able  as  a  debt  due  to  the  society,  and 
the  member  shall  make  such  deposit 
on  account  of  the  said  costs  as  the 
directors  may  think  fit" 
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bjr  implication  to  be  understood^  '*  then  upon  tmstj  and  as  the 
trnsteea  for  the  time  being,  in  their  discretion,  shall  think  fit, 
and  without  the  consent  of  Mr.  Fleming,  to  sell  the  premises  Chahcrllob. 
bj  public  auction,  or  by  priyate  contract,  and  so  on ;  and  to 
apply  the  purchase  money,  in  the  first  place,  to  the  costs,  and 
in  the  next  place  to  paying  all  principal  money,  subscriptions,  or 
other  payments,  as  shall  have  been  advanced  to,  or  shall  be  due 
by  Mr.  Fleming,  his  executors,  administrators,  or  assigns,  in 
respect  of  the  said  shares ;  it  being  agreed  by  the  parties  hereto 
that  in  case  such  sale  shall  take  place,  all  moneys  which  would  at 
any  time  afterwards  become  due  from  him  or  them  according  to 
the  rales  of  the  said  society,  shall  be  considered  as  then  imme- 
diately due,  and  the  same  or  so  much  thereof  as  may  be  lawfully 
demanded,  shall  be  deducted  out  of  the  moneys  received  under 
the  aforesaid  powers,  and  to  pay  the  residue  over  to  Mr.  Fie* 
ming."  The  claim  of  the  plain tifi^,  which  was  filed  on  the  19th 
December  1853,  states  these  two  mortgages ;  and  then  it  states 
the  resolutions  passed  by  the  directors  at  their  several  meetings. 
The  society  appears  by  its  rules  to  have  commenced  on  the  6th 
November  1843^  so  that  the  eleven  years  referred  to  in  the  first 
of  those  resolutions  would  end  on  the  6th  November  1854. 
The  claim  then  proceeds  to  state  that  the  directors,  by  their 
annual  report,  issued  in  November  1852,  awarded  12L  lOs.  per 
share  to  each  member  withdrawing.  This  was  done  in  pursuance 
of  the  16th  Rule,  to  which  I  have  already  referred,  (a)  On  the 
7th  March  1853,  the  plaintiff  gave  notice  to  the  directors  that 
he  was  desirous  of  redeeming,  paying,  and  satisfying  the  two 
securities  which  he  had  given  in  August  and  December  1847. 
This  notice  was  given  under  the  14th  Rule  of  the  society,  (b) 
On  the  2nd  May  1853,  the  directors,  by  a  resolution,  raised  the 
amount  of  the  bonus  payable  to  a  withdrawing  member,  to  25/. 
a  share ;  and  at  a  meeting  held  on  the  5th  September  1853, 
they  further  raised  it  to  32/.  per  share.  The  plaintifi;  by  his 
claim,  stating  these  fiicts,  prays  to  be  at  liberty  to  redeem  on 
the  terms  of  being  allowed  the  same  amount  of  profits  as  ac- 
cording to  the  resolution  of  the  directors  is  payable  to  members 
withdrawing.  The  material  facts  were  verified  by  affidavit,  and 
the  case  was  heard  by  the  Yice-Chancellor  Wood,  early  in  the 
present  year,  and  that  very  learned  and  able  Judge  came  to 
the  conclusion  that  the  plaintiff  was  wrong,  in  setting  up  any 
daim  to  a  share  of  the  profits ;  and  that  he  could  only  redeem 
on  paying  down  at  once  what  would  become  payable  by  him 
under  the  society's  rules,  calculated  by  an  actuary,  for  the 


(«)  See  aii<^  p.  24. 
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period  of  its  probable  duration.  The  order  upon  the  claim  was 
this^  that  an  account  should  be  taken  of  all  subscriptions,  re- 
demption moneys,  and  other  payments  due  and  owing  and  pay- 
able, and  hereafter  to  become  due  and  owing  and  payable  to 
the  defendants  who  are  now  the  trustees  of  this  society  in 
respect  of  the  said  shares  under  and  by  virtue  of  the  indentures 
dated»  respectively,  the  3rd  August  1847,  and  the  10th  De- 
cember 1847,  in  the  said  claim  mentioned,  and  the  rules  and 
regulations  of  the  said  society  therein  also  mentioned ;  and  in 
taking  the  said  account,  theprobable  duration  of  the  said  society 
according  to  the  said  rules  and  regulations  was  to  be  calculated, 
and  all  moneys  which,  having  regard  to  such  probable  duration, 
might  at  any  time  hereafter  become  due  from  the  said  plaintiff, 
were  to  be  considered  as  due  at  the  time  of  taking  the  account. 
From  that  order  the  plaintiff  appealed  to  this  Court,  and  I  heard 
the  appeal  argued  at  considerable  length,  shortly  before  the 
long  vacation.  ;.;^The  Vice-Chancellor  fFood,  who  gave  the  con- 
sideration of  this  case  the  greatest  ^attention,  came  to  the  con- 
clusion that  it  could  not  have*  been  intended  to  give  anything 
on  account  of  profits  to  an  advanced  member  redeeming  his 
mortgage,  and  he  points  out  what  extraordinary  and  even  absurd 
results  must  or  may  follow  from  adopting  the  plaintiff^s  con- 
struction of  the  rule  at  the  time  of  the  argument.  I  was  strongly 
inclined  to  take  the  same  view  of  the  case  as  had  been  taken 
below,  but  I  have  had,  since  the  argument  before  me,  frequent 
opportunities  of  considering  the  subject,  and  I  have,  after  much 
reflection,  come  to  the  conclusion,  that  whatever  doubt  I  may 
entertain  as  to  whether  the  framer  of  this  14th  Rule  fully 
understood  its  operation,  still  the  rule  itself  is  unambiguous.  It 
states  expressly  that  the  member  redeeming  is  to  be  entitled  to 
deduct  from  the  sum  secured  by  the  mortgage,  the  same  pro- 
portion of  profits  as  is  allowed  to  a  withdrawing  member.  Taking 
my  duty  to  be  merely  that  of  construing  this  rule,  it  appears  to 
me  that  the  rule  itself  admits  of  no  doubt,  and  I  may  add 
further,  that  to  hold  the  advanced  members  in  this  society  not 
entitled  to  this  deduction,  might  work  injustice.  Who  can  say 
how  far  the  existence  of  this  rule  may  have  influenced  an  ad- 
vanced  member  in  the  amount  he  agreed  to  give  as  the  conside- 
ration for  the  advance  ?  It  is  plain  that  a  member  might,  with- 
out imprudence,  give  a  much  larger  discount  for  his  100/.  when 
he  knew  he  had  this  rule  to  fall  back  upon,  than  if  no  such  rule 
existed.  For  instance,  suppose  there  were  no  such  rule,  and 
that  a  member  at  the  end  of  the  first  year  were  desirous  to  take 
his  share  in  advance,  the  10th  Rule  stipulates  that  at  least  40 
,  per  cent,  must  be  given  for  the  advance  of  the  share  at  the  end 
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of  die  fimt  year.      The  member  would  therefore  have  to  consider 
whether  it  would  be  pradent  for  him  to  offer  a  discount  of  at 
least  iOL  per  cent.      If  he  did  ao  he  would  receive  60/. ;  having, 
boweTer,  paid  during  the  first  year  5L,  so  that  he  might  be  con- 
adeted  as  getting  an  advance  of  55L     For  that  he  would  have 
to  pay  during  the  continuance  of  the  society,  say  for  ten  years 
loiiger,a  monthly  sum  of  12tf«,that  is  an  annual  sum  of  7£4««;  now 
he  might  not  think  it  prudent  to  make  such  an  offer  if  the  pro- 
Tiskos  of  the  14th  Rule  did  not  exist.     With  that  provision, 
bowing  that  he  could  at  any  time  put  himself  in  the  condition 
of  an  unadvanced  withdrawing  member,  he  might  offisr  40/.,  SOL, 
^,  or  702.   per  cent,  for  the  advance  of  the  lOOL     The  case 
may  be  considered,  first,  as  it  would  have  stood  if  it  had  rested 
on  the  mortgages  only ;  and  secondly,  as  it  is  affected  by  the  rule. 
Fmi,  then,  let  us  consider  the  object  and  the  effect  of  the 
moctgages.     1  haTC  already  stated  that  the  mortgage  of  De- 
cember and  the  mortgage  of  August  are  in  nearly  the  same 
terms.     The   property   comprised  in  the  mortgages    is   thus 
pledged  to  the  society  as  a  security  for  the  due  payment  by 
the  plmitiff  of  all  sums  of  money,  which,  under  the  rules,  he, 
as  the  owner  of  fifteen  shares,  may  become  liable  to  pay ;  and, 
OQ  de&olt,  the  mortgagees,  who  are  the  trustees  of  the  so- 
ciety, may  enter  upon  the  mortgage  property,  and  receive  the 
rents;  and  if  the  rents  be  insufficient  to  satisfy  what  the  plaintiff 
is  boond  to  pay,  may,  after  a  certain  lapse  of  time  and  notice, 
sell  and  retun  out  of  the  proceeds  all  sums  which  would  at  any 
tinoe  afterwards  become  due  from  the  plaintiff  by  virtue  of  the 
mlea^  treating  such  sums  as  immediately  payable ;  and  then, 
lanring  satisfied  the  full  amoimt  of  demand,  they  are  to  hand 
orer  the  surplus  to  the  plaintiff.     It  will  be  observed  that  the 
mMMMk  thus  secured  to  the  society  is  of  uncertain  amount ;   a 
monthly  payment,  to  endure  for  an  uncertain  period,  that  is, 
until  hereby,  and  by  means  of  other  subscriptions  and  pay- 
ments a  certain  number  of  sums  of  100/.  shall  have  been  accu- 
nnalated.     Now,  generally  speaking,  a  security  of  this  nature  is 
not  redeemable  at  all  where  a  mortgage  is  made  to  secure  an 
annaity  for  the  life  of  another,  or  to  indemnity  against  con- 
tingent charges,  or  for  any  other  object  not  capable  of  immediate 
pecuniary  valuation.     Bedemption  is  impossible :  a  security  can 
only  be  redeemed  where  the  party  redeeming  is  able  to  do  the 
tidi^  intended  to  be  secured ;  and  where  the  thing  secured  is  the 
payment  of  an  annual  or  a  monthly  sum  during  an  uncertain 
period,  no  one  can  say  how  long  the  payments  may  continue.    It 
la  therefore  impossible  for  the  party  who  has  given  the  security 
to  redeem  it  by  the  immediate  payment  of  a  fixed  sum.     Here 
EQ.— VOL.  in.    .  D 
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the  object  6f  the  deed  was  to  secure  certain  monthly  payments 
by  the  plaititiff  until,  by  means  thereof  and  of  the  monthly  sub- 
scriptions of  the  other  members,  a  certain  sum  should  be  hkised 
If  the  plaintiff  should  make  default  in  any  of  these  paytnents, 
the  trustees  to  whom  the  mortgage  is  made  are  empowered  to 
receive  the  rents,  and  so  to  satisfy  the  society  what  the  plaintiff 
ought  to  have  paid.     If  the  rents  should  be  insuffipient  for  the 
purpose,  then,  but  not  otherwbe,  the  trustees  are'  authorized  to 
sell.     The  defendants,  however,  do  not  suggest  that  the  rents  are 
insufficient,  and  I  cannot  assume  that  to  be  the  case.    Taking 
the  rents  to  be  sufficient,  the  plaintiff  certainly  can  have  no  right, 
under  the  terms  of  the  deed  alone,  to  compel  the  trustees  to  sell 
and  take  a  present  payment  in  lieu  of  the  continuing  security 
which  they  would  have  by  the  receipt  of  the  rents.     He  cannot 
deprive  the  society  of  the  continuing  right  to  receive  and  apply 
the  rents  so  long  as  his  obligation  to  the  society  remains  in  force. 
The  question  then  arises,  secondly,  how  far  are  the  rights  of  the 
parties  varied  by  the  rules  of  the  society.  That  they  are  entitled 
under  the  14th  Rule  to  redeem,  seems  to  admit  of  no  doubt«  That 
rule  expressly  provides  that  on  giving  notice  "  the  directors 
shall  within  one  month  thereafter  award  to  such  member  the 
same  proportion  of  profits  per  share  as  is  allowed  on  the  with- 
drawal of  unpurchased  shares;   and  the  directors  shall  make 
a  deduction  of  such  profits  and  of  the  amount  of  subscriptions 
paid  in  by  such  member  from  the  full  amount  expressed  to  be 
secured  in  and  by  the  mortgage."  The  object  of  the  rule  dearly 
was  to  give  to  any  member  who  had  taken  his  share  in  advance, 
and  so  had  become  liable  to'  certain  payments  so  long  as  the 
society  should  endure,  the  right  to  free  himself  from  those  liabi- 
lities by  paying  at  once  a  gross  sum  of  money.     The  question 
is,  upon  what  terms  he  can  exercise  that  right ;  or,  in  other 
words,  what  is  the  true  construction  of  this  rule.    For  it  is  upon 
the  rule  alone  that  his  right  to  redeem  depends.     The  plaintiff 
contends  that,  in  taking  the  account  against  him,  he  is  to  have 
credit  for  the  same  proportion  of  the  profits  per  share  as  the 
holder  of  an  unadvanced  share  would  have  been  entitled  to  on  with- 
drawing ;   and  I  confess,  with  all  deference  to  the  opinion  of  the 
Vtce- Chancellor yVf  ho  thought  differently,  I  think  that  the  plaintiff 
is  right.  That,  by  the  taking  of  the  accounts  on  this  footing  great 
Inconveniences  and  even  absurdities  may  follow,  cannot  be  denied. 
They  are  forcibly  pointed  out  and  insisted  upon  by  the  Vice-chan- 
cellor in  his  judgment.  Still,  the  question  is  not  as  to  the  policy, 
or  the  reasonableness  of  the  rule,  but  as  to  its  true  meaning. 
Now,  as  a  mere  question  of  construction,  the  rule,  I  own,  does 
not  seem  to  me  to  admit  of  doubt.     The  language  is  quite  dis- 
tinct: *'  The  directors  are  to  award  to  the  redeeming  member 
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thfi  Bjime  proportion  of  profits  per  share  as  is  allowed  on  the      ^j^^;  ^ 
withdiawitig  of  an  unpurchased  share."    This  maj  perhaps  lead        Lord 
to  Ycry  absurd  consequences,  and  to  results  which  the  framers    ^^^^lob. 
of  the  rule  neTcr  oontemplated.     Still  the  plaintiff  has  a  right      Flbmbto 
to  flay  tbifl  is  the  contract  which  he  entered  into.     In  offering 
a  lugh  discount  for  his  shares,  he  majr  haye  been  influenced  bj 
tlie  adtantag^s  which  their  position  held  out  to  him ;  and  if  so, 
it  is  no  sufficiebt  afaswer  to  him  to  say  that  the  consequences  of 
the  rule  were  not  contetnpliited  by  those  who  framed  it.     He 
Lis  a  right,  when  the  meaning  of  the  rule  is  once  ascertained^ 
to  inast  on  its  being  strictly  adhered  to,  and  I  haVe  already 
stated  that  the  language  of  this  rule  can  hardlj  be  said  to 
admit  of  doubt.    I  have  therefore  c^otoe  to  a  conclusion  Ooiitrafy 
to  the  view  of  the  Vice- Chancellor,  that  the  plaintiff  is  entitled 
to  be  credited  with  such  a  share  of  profits  as  at  the  time  of  his 
giving  bis  notice  would,  under  the  16th  rule,  have  been  allowed 
to  a  member  withdrawing.     But  then  another  and  not  unim- 
portant question  arises  on  the  other  side  of  the  account.     The 
plaintiff  is,  in  my  judgment,  entitled  to  credit  for  these  profits ; 
but  with  what  sum  is  he  to  be  charged  on  the  debit  side  of  the 
account?     The  Vtce-Chaneellory  by  his  order,  directs  a  calcu^^ 
lation  to  be  made  as  to  the  probable  duration  of  the  society,  and 
charges  the  plaintiff  with  the  amount  of  the  payments  he  would 
hare  to  make  during  such  probable  duration ;  but  upon  whiit 
principle  is  his  liability  thus  restricted  ?     The  security  which  he 
has  given  will  be  in  force,  if  unredeemed,  until  the  society  ceases 
to  exist.     What  right  has  this  Court  to  compel  the  holders  of 
the  securitj  to  accept,  in  lieu  of  this  benefit,  something  different 
from  that  which  they  have  contracted  for?     The  security  gives 
them  rights  which  may  exist  as  long  as  the  society  shall  actually 
endure.     The  actual  duration  of  the  society  may  extend  over  a 
period  longer  than  its  probable  duration.     In  making,  therefore, 
the  probable  duration  of  the  society  the  measure  of  the  plaintififs 
liability,  it  is  clear  that  the  Court  will,  or  at  all  events  may,  be 
giving  to  the  society  something  different  from  that  which  they 
wonld  have  been  entitled  to  under  their  deed.     It  is  clear  this 
eannot  be  done  unless  it  is  authorized  by  the  terms  of  Bule  14., 
wUch  gives  the  power  of  redemption^     Now  the  sum  with 
vrUch,  according  to  that  rule,  the  plaintiff  is  made  chargeable, 
is  Ae  ftdl  amount  expressed  to  be  secured  in  and  by  the  mort* 
gage,  that  is  to  say,  all  the  sums  which,  according  to  the  rules  of 
the  society,  the  plaintiff  would  be  entitled  to  pay  if  there  were 
on  redemption.     How  is  the  amount  of  these  sums  to  be  ascer- 
tained?   The  14th  Bule,  by  authorizing  the  redemption  of  such 
a  mortgage,  clearly  contemplated  the  possibility  of  ascertaining 
it ;  and  the  plaintiff  has  no  other  way  of  doing  so  without  the 
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risk  of  dealing  unjustly  with  his  mortgagee,  except  by  charging 
the  mortgagor  with  all  the  payments  he  may  have  to  make, 
assuming  the  society  to  endure  for  the  longest  period  during 
which,  in  the  nature  of  things,  it  can  endure*     When  it  is  ascer- 
tained what  number  of  100/.  shares  still  remain  to  be  provided 
for,  there  can  be  no  insuperable  difficulty  in  making  out  at  what 
time,  assuming  no  member  to  be  advanced  and  able  to  withdraw, 
the  requisite  sum  must  have  been  raised,  by  means  of  any  assets 
actually  in  the  hands  of  the  treasurer,  and  the  monthly  payments 
to  be  made  by  the  members*     When  that  period  is  ascertained 
it  may  easily  be  calculated  what  are  the  payments  which,  during 
its  existence,  the  plaintiff  would  be  bound  to  make  in  respect  of 
his  monthly  subscription  and  redemption  money ;  and  with  that 
sum  he  must  be  charged  as  with  the  sum  presently  due  from 
him.     Against  that  he  is  entitled,  I  think,  to  credit  for  the  same 
bonus  out  of  the  profits  as  would,  according  to  the  laws  of  the 
society  and  the  resolution  of  the  directors,  be  payable  to  a 
withdrawing  member  at  the  time  he  gave  his  notice.     I  am 
aware  that  in  Mosley  v.  Bakery  which  was  referred  to  in  the 
argument,  Sir  James  Wigram,  on  a  bill  filed  to  redeem  by  a 
member  who,  having  his  shares  advanced  to  him,  had  givea  a 
mortgage  to  secure  payment  of  his  future  monthly  subscriptions 
and  redemption  money,  as  in  this  case,  decreed  redemption  with- 
out allowing  the  plaintiff's  mortgagors  anything  on  account  of 
profits,  and  upon  the  terms  of  limiting  his  liability  to  the  pay- 
ments he  would  have  to  make  during  the  probable  duration  of 
the  society;  and  the   Vice-Chancellor^  in  the  present  case,  was 
governed  by  that  dedsion,  which  was  confirmed  by  Lord  Cotten- 
ham  on  appeal.     If  the  two  cases  had  been  similar,  I  should  have 
probably  felt  bound  by  such  an  authority.     There  are,  however, 
eeveral  material  distinctions.     In  the  first  place,  as  to  profits^  no 
question  could  there  arise ;  for,  by  the  65  th  Rule  of  the  society  then 
in  question,  no  share  of  profits  was  to  be  allowed  to  withdrawing 
members  until  after  the  expiration  of  four  years  from  the  forma- 
tion of  the  society.     That  society  was  established  in  September 
1844,  and  the  bill  to  redeem  was  filed  in  May  1847,  so  that  in 
no  possible  view  of  the  case  could  the  plaintiff  be  entitled  to  any 
claim  on  account  of  profits.     Secondly,  as  to  the  period  dur- 
ing which  the  pl^ntiff^s  liability  to  contribute  was  to  be  traced 
as  enduring.     The  mortgage  in  that  case  expressly  stipulated, 
that,  if  the  mortgagees  should  exercise  their  power  of  sale,  they 
should  out  of  the  proceeds  retain  the  full  amount  thereafter  to 
become  due  from  the  mortgagor,  calculating  the  probable  dura- 
tion of  the  association.    The  mortgagees  did  exercise  their  power 
of  sale,  and  the  decree  gave  to  both  parties,  mortgagor  and  mort- 
gagee, the  precise  benefit  for  which  they  had  bargained.   Assum- 
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mg,  therefore,  this  pFovision  in  the  mortgage  deed  to  have  been 
not  inconsifitent  with  the  rules  of  the  society,  as  ta  which  I 
express  no  opinion,  the  decree  was  perfectly  right;  but  for 
the  reasons  to  which  I  haye  adverted,  it  does  not  seem  to  me 
to  govern  this  case  where  profits  are  payable  to  withdrawing 
members,  and  where  a  power  of  sale  has  not  been  exercised,  nor 
on  its  being  exercised  is  there  a  provision  as  to  calculating  the  pro- 
bable duration  of  the  society.  '  The  result,  therefore,  is  that  the 
order  of  the  Vice- Chancellor  must  be  varied  by  substituting  for 
the  direction  to  calculate  the  probable  duration  of  the  society, 
the  direction  to  ascertain  the  longest  period  during  which  the 
society  may  possibly  last,  having  regard  to  its  net  assets,  and  to 
the  amount  of  monthly  subscriptions  and  redemption  money 
still  continuing  payable,  and  to  the  number  of  lOOL  shares  to 
be  provided  for ;  and  by  declaring  that  the  plaintiff  is  to  be 
chained  with  all  subscriptions  and  redemption  money  which  will 
become  due  and  payable  by  him,  assuming  the  society  to  endure 
for  the  whole  of  that  period,  such  money  to  be  treated  a  sa  debt 
presently  due  from  him.  There  must  then  be  a  declaration  that 
as  against  that  charge  the  plaintiff  is  entitled  to  have  credit  for 
12/.  10^.  on  each  share,  being  the  amount  of  bonus  payable  to 
withdrawing  members  at  the  time  when  the  plaintiff  gave  his 
notice.  The  decree  of  the  Vice- Chancellor  gave  the  defendants 
their  costs,  adding  them  to  the  money  secured,  and  this  was  a 
matter  of  course  in  the  view  which  his  Honour  took  of  the  rights 
of  the  parties;  but  in  altering  the  decree  as  I  am  doing,  I  neces- 
aarily  put  an  end  to  the  mortgagee's  right  to  the  costs  of  the 
Bait,  for  they  have  refused  to  allow  redemption  at  all  on  the 
teims  to  which  the  plaintiff  was  as  I  think  entitled,  viz.,  of  giving 
him  the  share  of  profits  which  he  claimed.  On  the  other 
band  the  plaintiff  did  not  offer  the  terms  to  which  I  think  the 
defendants  were  entitled.  The  result  therefore  is,  there  will  be 
nothing  said  about  costs,  and  with  these  variations  the  decree  of 
Yice-Chancellor  Wood  must  stand.  I  must  not  omit  to  men- 
tion what  was  pressed  by  the  defendants'  counsel,  namely,  that 
the  Court  had  in  this  case  no  jurisdiction  ;  and  that  the  ques* 
tion  ought  to  be  determined  by  arbitration.  The  argument 
on  this  head  was  put  thus  :  Section  4.  of  the  6  &  7  Will.  4.  c.  32. 
enacts,  that  all  the  provisions  of  the  Friendly  Societies  Acts, 
10  Geo.  4.  c.  56.,  and  4  &  5  Wm.  4.  c.  40.,  so  far  as  the  same 
might  be  applicable,  shall  apply  to  any  benefit  building  society 
as  if  they  were  there  re-enacted.  Section  27.  of  the  Act 
10  Geo.  4.  c.  56.,  makes  provision  for  settling  disputes  by 
arbitration.  The  clause  is  as  follows:  —  that  *'  Provision  shall 
be  made  by  one  or  more  of  the  rules  of  every  such  society 
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to  be  confinned,  as  required  by  this  Act,  specifying  whether  a 
reference  of  every  matter  in  dispute  between  any  such  society, 
or  any  person  acting  under  them,  and  any  individual  member 
thereof,  or  person  claiming  on  account  of  any  member,  shall  be 
made  to  such  of  his  Majesty's  justices  of  the  peace  as  may  act  in 
and  for  the  county  in  which  such  society  may  be  formed ;  or  to 
arbitrators  to  be  appointed  in  manner  hereinafter    directed. 
And  if  the  matter  so  in  dbpute  shall  be  referred  to  arbitration, 
certain  arbitrators  shall  be  named  and  elected  at  the  first  meet- 
ing of  such  society,  or  general  committee  thereof,  that  shall  be 
held  after  the  enrolment  of  its  rules,  noae  of  the  said  arbitrators 
being  beneficially  interested,  directly  or  indirectly,  in  the  funds 
of  the  said  society,  of  whom  a  certain  number,  not  leas  than 
three,  shall  be  chosen  by  ballot.     In  each  such  case  of  dispute, 
the  number  of  the  said  arbitrators  and  mode  of  ballot  being 
determined  by  the  rules  of  each  society  respectively,  the  names 
of  such  arbitrators  shall  be  duly  entered  in  the  book  of  the  said 
society,  in  which  the  rules  are  entered,  as  aforesaid.     And  in 
case  of  the  death,  refusal,  or  n^lect  of  any  or  all  of  the  sidd 
arbitrators  to  act,  it  shall  and  may  be  lawful  to  and  for  the  said 
society  or  general  committee  thereof,  and  they  are  hereby  re- 
quired, at  their  next  meeting,  to  name  and  elect  one  or  more 
arbitrator  or  arbitrators,  as  aforesaid,  to  act  in  the  place  of  the 
said  arbitrator  or  arbitrators  so  dying,  or  refusing  or  neglecting 
to  act  as  aforesaid.     And  whatever  award  shall  be  made  by  the 
said  arbitrators,  or  the  major  part  of  them,  according  to  the  true 
purport  and  meaning  of  the  rules  of  such  society,  confirmed  by 
the  justices,  according  to  the  directions  of  this  Act,  shall  be  in 
the  form  to  this  Act  annexed,  and  shall  be  binding  and  conclusive 
on  all  parties,  and  shall  be  final  to  all  intents  and  purposes, 
without  appeal,"  &c.     Then  the  form  of  the  award  is  given. 
The  30th  Bule  of  this  society  has  reference  to  this  subject, 
and  provides  thus,  ''that  the  directors  for  the  time  being,  or  the 
major  part  of  them,  shall  determine  all  disputes  which  may  arise 
respecting  the  construction  of  these  rules,  or  any  of  the  clauses, 
matters,  or  things  herein  contained ;  and  also  of  any  additions, 
alterations,  or  amendments  which  shall  or  may  hereafter  arise 
between  the  trustees,  officers,  or  other  members  of  the  society ; 
and  the  decision  of  the  directors,  if  satisfactory,  shall  be  conclu- 
sive ;  but  if  not  satisfactory,  reference  shall  be  made  to  arbitra- 
tion, &c."    It  was  contended  against  the  present  claim  of  Mr. 
Fleming,  that  he  had  no  right  to  call  the  trustees  to  account  by 
proceedings  in  this  Court,  but  that  his  sole  remedy  was  by  a 
reference  to  arbitration.    To  this,  however,  I  cannot  agree.    The 
question  to  be  decided  depends  partly  on  the  construction  of  the 
rules,  and  partly  on  the  true  meaning  of  the  mortgage  deeds,  and 
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the  mode  of  giving  to  them  their  true  effect.    Adikiitting,  for  the 
sakeofaigument,  that  this  Court  wouid  have  no  jurisdiotioain  a 
dispute  depending  Bolely  on  the  oonstruction  of  the  rules^  there 
are  atill  points  for  decision  here,  arising  on  the  nature  and  extent 
of  the  relief  to  be  given  on  the  mortgages  which  this  Court 
alooe  can  determine*     The  total  absence  of  adequate  machinery 
for  enabling  arbitrators  to  enforce  any  award  they  might  make 
on  the  mortgagees,  in  a  case  like  the  present,  affords  oogent 
evidence  that  the  dispute  is  not  within  their  competency. 
GUbUl  y.  Kinffdan,  referred  to  in  the  argument,  strongly  sug- 
gests this  yiew  of  this  case,     I  may  further  remark,  that  neither 
Sir  Janus  Wigram  nor  Lord  CoUehham^  in  the  case  of  Motley 
V.  Baier,  —  nor  Lord  Truro,  in  the  case  of  Seagrave  y.  Pope,  •*-«» 
nem  to  have  had  any  doubt  as  to  their  jurisdiction.     The  point, 
indeed,  was  not,  as  far  as  I  am  aware,  raised  in  argument  before 
them;  still  I  cannot  but  think  that  these  cases  must  be  treated 
ai  aathorities  on  this  subject  of  no  inconsiderable  weight.     It  is 
difficalt  to  suppose  that  the  want  of  jurisdiction,  if  there  wera 
sach  a  want,  should  have  escaped  the  observation  of  Judges  and 
oouDsel.    In  all  these  cases  I  consider  it  clear  that  the  Court  has 
jurisdiction ;  and  I  have  only  adverted  to  the  point,  in  order  that 
it  may  not  be  supposed  that  the  objection  had  been  forgotten. 

Decree  varying  the  decree  of  the  Vice-chancellor  as  to 
the  principle  on  which  the  account  to  be  taken,  (a) 
Sohcitors  i  Fleming  ;  Shield  if  Harwood. 


(a)  On  the  9ih  December  a  dis- 
cluiion  arose  on  the  minutes  as  to 
the  time  from  which  the  account  was 
to  be  taken.  The  Lard  ChanceUar 
held  that  it  should  commence  from 
the  7th  April  1853,  being  one  month 


afler  the  date  of  the  plaintiff's  notice 
to  redeem.  The  eotts  of  takxng  the 
account  were  to  be  taxed}  and  the 
amount  added  to  the  mortgage  debt 
and  interest. 


RE  THE  UNIVERSAL  SALVAGE  COMPANY, 
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waa  a  motion  to  discharge  or  vary  the  certificate  of  The  mean- 
Msbter  Richards,  by  which  he  disallowed  the  claim  of  the  execu-  ^  ®^  ^^^ 
ton  of  the  Hon.  Charles  James  Murray  against  the  company  Joint  Stock 

Companies 
l^egifltration  Act  is,  that  the  terms  of  the  contract  there  referred  to  must  he  suhmitted  to  the  next 
S^vnl  meeting  of  the  sharehdlders,  or  to  a  special  meeting  of  the  shareholders,  to  he  summoned 
^  thst  porpose. 

If  the  contract  he  sahmitted  to  the  next  general  meeting,  no  special  notice  mentioning  the 
c^iatract  need  be  given  in  summoning  such  meeting. 

Where  directors  had  agreed  to  make  advances  to  a  company  on  security  of  its  promissory 
Mtes,  sad  a  report  to  that  effect  was  made  to  a  general  meeting  of  shareholders,  which  meeting 
vusdjoiinied,and  in  the  meantime  the  auditors  made  their  report,  and  therein  referred  to  such 
advinees,  sad  aoeh  report  was  read  and  adopted  at  such  adjourned  meeting,  and  a  Yote  of  thanks 
pMKd  to  the  directors  for  their  resolution  to  make  such  advances,— AU,  that  ^s  was  a  good 
^oafijBadoo,  though  it  did  not  appear  that  the  terms  of  the  contract  as  to  interest  had  been  com- 
"^oaicated  to  the  shareholders. 

Ilie  esse  of  TeotrMham  t.  Camerag^s  Coatbrooh,  Sfc,  JRaUway  Companjf,  3  De  G.  and  Sul  296. 
otecrred  i^NHi. 
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for  a  sum  of  30021  and  iaterest,  due  on  a  promissory  note  given 
for  money  lent  to  the  company. 

The  company  was  completely  registered  on  9tb  January 
1846,  Its  deed  of  settlement  gave  the  directors  power  to 
borrow  money  on  bills  and  notes,  subject  to  certain  restrictions. 
On  24th  April  1846,  a  resolution  was  passed  at  a  meeting  of 
the  directors,  of  whom  Mr,  Murray  was  one,  that  they  should 
advance  300/.  each  on  loan  notes  of  the  company,  for  the  pur- 
pose of  raising  a  fund  to  discharge  some  pressing  demands 
against  the  company.  On  Ist  May  1846,  a  further  resolution 
was  passed,  that  promissory  notes,  signed  by  two  directors,  and 
countersigned  by  the  secretary,  should  be  given  for  the  repay- 
ment, with  interest,  at  5  per  cent.,  of  the  sums  to  be  advanced 
by  the  directors,  in  pursuance  of  the  former  resolution.  Mr. 
Murray  advanced  300/1,  and  received  a  promissory  note,  dated 
1st  May  1846,  which  was  renewed  on  4th  May  1847. 

At  the  first  annual  general  meeting  of  the  company,  wMch 
was  held  on  30th  July  1846,  a  report  by  the  secretary  was 
read,  which  mentioned  specifically  the  resolution  of  24th  April 
1846.  Auditors  were  appointed,  and  the  meeting  was  adjourned 
till  29th  October,  to  receive  the  report  of  the  auditors.  At 
the  adjourned  meeting,  the  minutes  of  the  proceedings  at  the 
former  meeting  were  read,  and  also  the  report  of  the  secretary  and 
that  of  the  auditors,  with  a  balance-sheet  and  accounts  annexed 
to  the  latter.  At  this  meeting  a  vote  of  thanks  was  passed  to  the 
directors  *'for  their  liberal  and  honourable  conduct  in  their 
resolution  of  24th  April  last,  to  raise  among  themselves,  by 
advancing  individually  the  sum  of  300/.  each  on  loan  notes  of 
the  company,  a  fund  to  supply  payment  of  the  then  pressing 
debts  of  the  company,"  The  notes  were  distinctly  entered 
among  the  liabilities  of  the  company  in  the  balance-sheet 
annexed  to  the  report  of  the  auditors. 

After  Mr.  Murray's  death,  the  company  being  in  course  of 
winding-up,  his  executors  carried  in  a  claim  for  the  amount  due 
on  the  note  given  to  him.  The  claim  was  resisted  on  the  ground 
that  it  was  founded  on  a  contract  or  dealing  by  a  director 
with  the  company,  which  had  not  been  confirmed  by  the  share- 
holders in  the  manner  prescribed  by  section  29.  of  the  Joint 
Stock  Companies  Kegistration  Act,  7  &  8  Vict.  c.  110.  (a),  and 


(a)  And  be  it  enacted,  that  if  any 
director  of  a  joint  stuck  company 
repstered  under  this  Act-,  be  either 
direct ly  or  indiriH-tly  concernotl  or 
ii»jeieste«l  in  .luy  contract  propo.-^ed 
to  be  nnide  by  or  on  behalf  of  the 
company,  whether  for  land,  mate- 
rials, wurk  to  be  done,  or  ibr  any 
purpose  wbf^t9oever,  during  the  tune 


he  shall  be  a  director,  he  shall,  on 
the  subject  of  any  such  contract  in 
which  he  may  be  so  concerned  or 
interested,  be  precluded  from  voting 
or  othtrwise  acting  as  a  director; 
and  that  if  any  contract  or  deuling 
(except  a  policy  of  absurance,  griint 
of  annuity,  or  contract  for  the  pur- 
chase of  an  article,  or  of  service^ 
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tkt  it  therefore  oould  not  be  supported^  though  it  was  admitted 
duktthe  money  had  been  properly  applied^  and  had  not  been  repaid. 
The  Master  acceded  to  this  yiew  of  the  case,  and  disallowed 
the  daim.  From  this  decision  the  executors  appealed ;  and,  by 
leaye  of  the  Court,  the  motion  was  brought  before  the  Lards 
JtuHees  in  the  first  instance. 

Mr.  Bacon  and  Mr.  BcLggaUajfy  for  the  appellants.  It  is  im- 
poflsible  to  contend  that  the  shareholders  had  not  full  notice  of 
the  contract^  or  that  they  did  not  confirm  it.  The  Master 
treated  the  case  as  gOTcrned  by  Teversham  v.  Cameron^ s  Steam 
Coal  and  Swansea  if  Laugher  Railway  Company  (a);  but  in 
that  case  it  does  not  appear  that  there  was  any  confirmation  by 
the  diaieholders.  \^The  Lard  Justice  Knight  Bruce.  J£  all  that 
was  material  in  the  bill  is  stated  in  the  report,  that  case  may 
deserve  further  consideration.] 

Mr.  Selwyn,  for  the  official  manager.  The  contract  in  this 
case  has  not  been  confirmed  in  manner  required  by  section  29. 
of  the  Joint  Stock  Companies  Registration  Act.  Clause  11.  of 
section  25.  shows  what  is  meant  by  a  general  meeting  specially 
8Dmmoned>  and  that  a  special  notice  ought  to  have  been  given 
with  reference  to  this  matter  in  calling  the  general  meeting. 
There  is,  moreover,  nothing  to  show  that  the  terms  of  the 
contract  were  ever  submitted  to  the  shareholders,  the  resolution 
of  1st  May  1846,  not  having  been  mentioned  in  the  reports. 

The  Lobb  Justice  Tubner  said  that  it  was  not  necessary 
now  to  determine  whether  the  decision  in  Teversham's  case 
ought  to  be  adhered  to  or  not ;  and  he  should  hesitate  long 
before  he  expressed  any  opinion  adverse  to  that  case.  It  might 
well  have  been  the  intention  of  the  Legislature  to  put  a  restric- 
tion upon  dealings  between  the  directors  and  the  company, 
whether  for  the  sale  of  lands  or  goods,  or  for  the  loan  of  money. 
Hus  case,  however,  was  not  governed  by  Teversham's  case,  for 
in  his  Lordship's  opinion  there  had  here  been  a  sufficient  con- 
firmation by  the  shareholders.  The  Act  provided  that  such  a 
contract  might  be  confirmed,  and  required  that  for  that  purpose 
it  should  be  snbmitted  to  the  shareholders  at  a  meeting  de- 
teribed  as  ^'  the  next  general,  or  special  meeting  of  the  share- 
holders to  be  summoned  for  that  purpose."     It  was  said  that 


wliich  ifl  respectiTel  J  the  subject  of 
tbe  proper  business  of  the  company, 
smA  contract  being  made  upon  the 
nme  or  tbe  like  terms  as  any  like 
eoQtract  wiih  other  customers  or 
por^hasers)  shall  be  entered  into,  in 
wkicb  any  director  shall  be  interested, 
thtt  the  terms  of  such  contract  or 
dealing  thaQ  be  submitted  to  the 


next  general  or  special  meeting  of 
the  shareholders  to  be  summoned 
for  that  purpose,  and  that  no  such 
contract  shall  have  force  until  ap- 
proved and  confirmed  bv  the  ma- 
jority of  votes  of  the  shareholders 
present  at  such  meeting, 
(a)  3  De  G.  &  Sm.  296. 
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this  had  not  been  done,  beoaase  there  was  no  special  notice  in 
the  summons  calling  the  general  meeting,  of  the  transactions  to 
be  submitted  for  its  approval;  and  on  this  head  reference  was 
made  to  the  eleventh  article  of  section  25.,  which  speaks  of 
a  general  meeting  specially  summoned ;  but  the  language  there 
differed  from  that  of  the  clause  applying  to  the  present  case. 
In  section  29.  it  was  clear  that  the  word  next  did  not  apply 
to  the  words  '^ special  meeting;"  nor,  in  his  opinipn,  did  the 
words  '^  summoned  for  that  particular  purpose  ^  apply  to  a 
general  meeting*  He  thought  that  the  true  construction  of  the 
section  was  that  such  contracts  were  to  be  submitted  to  the 
next  general  meeting,  or  to  a  meeting  specially  summoned  for 
that  purpose* 

Then,  it  bad  been  further  contended  that  the  terms  of  the 
contract  had  not  been  stated  to  the  shareholders  with  sufficient 
particularity.  But  there  was  a  report  containing  a  notice  of 
the  resolution  of  the  directors  as  to  advancing  the  money;  that 
report  was  read  at  the  general  meeting,  which  was  then  ad- 
journed, and  in  the  meantime  the  auditors,  in  their  report, 
stated  the  advances.  This  report  was  read  and  adopted  at  the 
adjourned  meeting.  And  taking  it,  in  connection  with  the 
report  to  the  general  meeting,  it  amounted  to  a  statement  of  a 
loan  to  the  company  on  the  security  of  promissory  notes.  Any 
shareholder  might  then  have  raised  the  question,  and  taken  the 
opinion  of  the  meeting,  whether  the  transaction  should  be  con- 
firmed. The  report,  however,  was  adopted,  and  a  vote  of 
thanks  to  the  directors,  in  reference  to  the  transaction,  was 
passed.  He  thought,  therefore,  that  the  terms  of  the  contract 
had  been  sufficiently  communicated  to  the  shareholders,  and 
that  the  claim,  both  as  to  principal  and  interest,  must  be 
allowed. 

Th£  Lord  Justice  Knight  Bruce  said  that  he  did 
not  consider  the  case  to  be  governed  by  Teversham's  case; 
and  he  should  give  no  opinion  whether  that  case  was 
rightly  or  wrongly  decided.  Upon  the  materials  before  the 
Court,  it  appeared  that  if  the  money  had  been  lent  by  a 
stranger,  he  would  have  been  entitled  to  recover;  and,  also, 
that  the  money  had  been  properly  applied  for  the  purposes  of 
the  company.  He  thought  that  the  principal  clearly  ought 
to  be  allowed.  As  to  the  interest  he  felt  some  doubt,  but 
as  the  Lord  Justice  Turner  felt  no  doubt  that  the  interest 
ought  to  be  allowed,  and  the  inclination  of  his  own  opinion 
was  the  same  way,  he  should  not  dissent  from  the  conclusion 
at  which  his  learned  Brother  had  arrived. 

Solicitors:   Taylor  §•  Collisson;  Fry. 
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L0BD8 

LAINSON  r.  LAINSON.  ,  '!^'^^* 

''  Nov,  10, 

John  LAINSON,  by  wlU  dated  17th  April,  1838,  devised  ^e^^^' 
all  lijft  fineehold  and  leaaehold  estates  unto  and  to  the  use  estate  to 
of  tfarse  tmsteesy  their  heirs,  executors,  administrators,  and  as«*  |^f^  ^° 
aigns^  upon  trust  to  pay  out  of  the  rents  an  annuity  to  his  wife  to  hU  only  son 
daring  her  iv^idowhood,  and  an  annuity  of  less  amount  to  her  ^  ^^^  the 
daring  ber  life  if  she  married  again;  and  upon  further  trust  Age  of  thirty 
to  pay  to  the  testator's  son,  John  Lainson,  an  annuity  of  200/.  afterwards  to 
till  he  attained  tHe  age  of  twenty^five :  then  800/.  a  year  till  he  ^^J^^^l^^ 
attained  tweoty-eight:  then  5002.  a  year  till  he  attained  thirty*  and  ''from and 
Duwctiona   for  aecumulating  the  surplus  rents  then  followed,  ^^^^c^ 
after  which  the  will  proceeded  thus:   ^*And  from  and  after  cease," upon 
soeh  time  as  my  said  son  shall  have  attained  his  said  age  of  ^o^tg  ^  ^^ 
30  years^  or  shall  have  died  under  that  age,  upon  this  further  o^«J  ^^,  ^^^ 

cessiTelT  in 

trust  as  to,  for,  and  eonoeming  all  and  every  my  freehold  mefrr  tail.    By  a  co- 
suages,  &e.9  to  receive  and  take  the  rents,  issues,  and  profits  ^^!i5^ 
theveef,  and  pay  the  same  (but  subject  always  to  the  payment  trusts  in&Toor 
of  the  said  annual  sum  so  hereinbefore  made  payable  to  my  ^^Xre^ 
said  wife  as  aforesaid  so  long  as  the  same  shall  be  payable)  to  gaye  himan 
my  eaid  eon  John  Lainson  for  and  during  the  term  of  his  S^^^t^^^ 
natural  life,  in  case  he  shall  attain  the  said  age  of  thirty  yeara  1      ^^  ^at 
ami  from  and  immediately  after  his  decease,  whether  he  shall  tion  did  not 
er  shall  not  live  to  attain  of  thirty  years,  to  stand  seised  of  and  ^^7.®  ^^J^^}» 

_.       „  •-irtin  •  n  n       ia         undisposed  of 

mteiested  m  all  my  said  freehold  estates  in  trust    for  the  first  daring  the 
and  other  eons  of  his  son  John  Lainson  successively  in  tail,  with  J^d«ated  Uie 
divers  remainders  over.     The  will  gave  to  John  Lainson  a  vesting  in  pos- 
power  of  jdnturingi  and  gave  to  him  and  the  succeeding  tenants  ^^es  toil 
for  fife  powers  of  charging  portions,  and  also  contained  powers      Statement 
of  leasing  and  of  sale  and  exchange  to  be  exercised  by  the 
trustees,  "  with  the  consent  in  writing  of  such  person  or  persons 
as    shall  for  the  time  being  be    beneficially  entitled    to  the 
rents  and  profits  of  the  said  hereditaments,"  &c.      The  lease 
holds  were  given  upon  trust  to  go  along  with  the  freeholds. 

By  a  codicil  to  his  will  the  testator,  after  reciting  so  much  of 
his  will  as  is  stated  above,  and  also  the  dispositions  therein 
contained  of  his  personal  estate  other  than  leaseholds,  and  also 
redting  a  prior  codicil  varying  some  of  the  trusts  of  his  will, 
and  that  John  Lainson  had  attained  the  age  of  twenty-eight,  and 
married,  and  that  the  testator  had  on  that  occasion  bound  him- 
self to  pay  to  him  300/.  a  year  for  his  life,  and  150/.  a  year  to 
his  wife  if  she  survived  him,  proceeded  to  revoke  the  former 
Godidl,  and  then  continued  as  follows :  ^'  I  do  hereby  absolutely 
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revoke  and  make  void  the  three  several  annual  buidb  of  200/.) 
3002L  and  500Z.  so  in  my  said  will  provided  for  mj  said  son  as 
aforesaid  at  the  respective  periods  as  aforesaid,  and  each  and 
every  of  them,  and  also  the  trusts  for  paying  over  to  him  the 
rents,  issues  and  profits  of  the  said  freehold  and  leasehold  estates 
during  the  term  of  his  natural  life  from  and  after  he  shall  have 
attmned  the  age  of  thirty  years,  and  in  lieu  and  in  stead  of  and 
in  substitution  for  such  provisions  I  do  hereby  direct  that  the 
trustees  or  trustee  for  the  time  being  acting  in  the  execution 
of  the  trusts  of  my  said  will,  subject  nevertheless  and  without 
prejudice  (to  the  wife's  annuity,  &c.),  do  and  shall  with  and  out 
of  the  residue  of  the  said  annual  rents,  issues'  and  profits,  from 
and  immediately  after  my  decease,  pay  unto  my  said  son  John 
Lainson  for  his  life  the  annual  sum  of  SOOIL,  in  addition  to 
the  annual  sum  of  300/.  secured  to  him  by  my  said  bond.'' 
Then  followed  provisions  making  the  annuity  go  over  in  the 
event  of  the  son's  encumbering  it  or  becoming  bankrupt  or  in- 
solvent, &C.     The  codicil  then  increased  John  Lainson's  power 
of  charging  portions  to  10,000/.  instead  of  5000/1,  and  declared 
that  he  might  exercise  the  powers  of  jointuring  and  charging 
portions  '*  as  if  he  had  been  entitled  to  the  rents,  issues  and 
profits  of  my  said  estates  during  the  term  of  his  natural  life. 
Provided  always  and  I  hereby  declare  that  the  consent  of  my 
said  son  shall  not  be  necessary  to  the  exercise  by  my  trustees  or 
trustee  of  the  several  powers  of  leasing  and  sale  and  exchange 
in  my  said  will  contained,  but  that  the  same  powers  respectively 
shall  be  exercised  by  my  said  trustees  or  trustee  in  all  respects 
in  the  same  manner  as  if  my  said  son  had  departed  this  life." 
The  rest  of  the  codicil  related  to  the  personal  estate. 

The  testator  died  in  June  1844,  leaving  John  Lainson  his 
son  named  in  his  will  his  heir-at-law.  John  Lainson  had  a 
son  John  Arthur  Lainson. 

A  suit  having  been  instituted  for  carrying  out  the  trusts  of 
the  will,  the  question  arose  whether  the  efiect  of  the  revocation 
of  the  life  estate  to  John  Lainson,  was  to  make  J.  A.'Lain8on 
tenant  in  tail  in  possession  of  the  freeholds,  or  to  leave  the 
surplus  rents  undisposed  of  during  John  Lainson's  life ;  in  which 
case  John  Lainson  would  be  entitled  to  them  as  heir-at-law. 

The  Master  of  the  Rolls  decided  that  the  effect  of  the  revo- 
cation was  to  make  the  estate  tail  vest  in  possession.  From 
this  decision  John  Lainsoli  appealed. 

Mr.  €•  P.  Cooper  and  Mr.  Greene  for  the  appellant.  This 
case  does  not  fall  within  the  class  of  cases  where  a  re- 
mainder has  been  held  to  be  accelerated  by  the  failure  of  a 
prior  life  estate.     Here  is  an  interest  not  disposed  of  by  the 
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inU,  wMch  must  go  to  the  heir  at  law.     TreganweU  v.  Syden^ 
hxm  {a)^  Sidketf  v.  Shelley,  (b)    The  estates  tail  are  not  limited 
to  take  effect  by  way  of  remainder,  but  only^om  and  after  the 
decease  of  John  Liainson,  and  the  intermediate  interest  is  not 
dispoeed  of.    We  do  not  dispute  that  the  testator  did  not  intend 
him  to  take  it.     But  the  most  express  declaration  of  intention 
that  real  estate  shall  not  go  to  the  heir  is  unavailing,  unless  the 
property  is  given  to  some  one  else.     Fitch  v.  Weber,  (c)     [  The 
Lord  Justice  Knight  Bruce  referred   to   the  rule  that  a  de- 
vise to  a  testator's  heir  after  the  death  of  his  widow  will 
^ve  the  widow  a  life  estate.}    That  is  a  gift  by  necessary  im- 
jdication ;  but  we  submit  that  no  such  implication  arises  here. 

Ifr.  Lloyd  and  Mr.  Speed  for  the  infant  tenant  in  tail.  The 
case  has  been  argued  on  the  other  side  as  if  the  limitation 
to  the  tenaat-in-tail  stood  alone.  But  it  is  an  estate  limited  to 
take  effect  after  a  prior  estate,  and  the  question  is,  whether  the 
principle  is  not,  that  upon  the  preceding  estate  being  by  any 
means  put  out  of  the  way,  the  ulterior  estate  is  accelerated. 
There  is  no  case  as  to  the  effect  of  it  being  put  out  of  the  way 
by  revocation,  but  there  are  cases  which  by  analogy  govern  the 
present.  Perkins  (d).  Fuller  v.  Fuller  (e),  Carrich  v.  Erring* 
ten.  (/)  Sidney  v.  Shelky^  referred  to  on  the  other  side,  is  in 
our  fikvour.  It  is  not  disputed  that  under  a  gift  over  in  these 
tenns  a  forfeiture  by  the  tenant  for  life  would  produce  accelera- 
tion, yet  the  determination  of  the  prior  estate  by  forfeiture  is  no 
more  included  in  the  words  of  the  gift  over  than  a  determina* 
tion  by  revocation.  Tregonwell  v.  Sydenham  turned  solely  on 
the  distinction  between  a  gift  of  an  estate  subject  to  a  charge, 
and  a  gift  of  an  estate  with  a  sum  excepted  out  of  it.  Jackson 
▼.  Hwrloek  (g),  Gravenor  v.  Hallum  (A),  and  Arnold  v.  Chap* 
man  (t),  iUuatrate  this  distinction. 

Then  the  direct  expression  of  intention  is  in  this  case  clear. 
The  powers  of  leasing  and  sale  are  to  be  exercised  with  the 
consent  of  the  person  for  the  time  being  beneficially  entitled, 
and  yet  are  to  be  exerdsed  as  if  the  son  was  dead. 

Mr.  Cooper  in  reply.  It  ought  not,  without  strong  reason,  to 
be  inferred  that  the  testator  intended  to  accelerate  the  estate  tail, 
which  would  give  the  eldest  son  the  power  of  barring  all 
subsequent  estates  during  his  father's  lifetime  without  any 
consent. 
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LaimboIv 

Lainsok. 


The  Lobd  Justice  Ekioht  Bbuce.  It  is  to  be  regretted 
that  a  slip  in  the  preparation  of  this  codicil, — a  slip  by  way  of 
pmissioii, — has  rendered  an  argument  as  to  the  testator's  inten* 
tion  maintainable,  and  has  rendered  it  necessary  to  attend  to  the 
whole  codicil  from  beginning  to  end.  It  lsi  however^  less  to  be 
r^etted  in  this  case  than  in  some  others,  because  A  p^msal  of 
the  whole  codicil  renders  it,  as  I  think,  dear  beyond  donbt  what 
the  testator's  meaning  was; — namely,  that  the  life  estate  should 
be  abolished  for  the  benefit  of  those  taking  under  the  subsequent 
limitations,  subject  to  the  express  provisions  made  by  the  codicil 
for  the  benefit  of  the  son.  I  do  not  approve  of  the  appeal;  and 
I  wish  we  could  do  more  than  dismiss  it  with  costs. 

The  Lobd  Justice  Tubkeb.  The  question  in  this  case  is, 
not  whether  the  intention  is  in  favour  of  the  testator's  son  and 
heir,  but  whether  there  Is  an  intention  in  favour  of  J«  A.  Lainson. 

The  case  may  be  considered  under  two  points  of  view :  first, 
upon  the  will ;  secondly,  upon  the  codidL 

As  regards  the  will,  the  limitations  of  the  real  estates  are 
these  (his  Lordship  here  shortly  stated  the  trusts).  Now  the 
words  ''from  and  immediately  after  his  decease "  may  have 
either  of  two  imports.  1.  That  the  grandson  was  to  take 
nothing  till  the  death  of  his  father ;  or  (2.),  they  may  have 
been  used  merely  for  the  purpose  of  showing  the  order  in 
which  the  limitations  were  to  take  eflPect.  I  think  the  cases 
establish  that  primd  facie,  the  words  **  from  and  after  the 
decease"  are  to  be  taken  merely  as  pointing  out  the  order 
of  succession  of  the  limitations.  Is  there  anything  in  this  case 
to  alter  their  meaning?  I  think  not.  If  the  son  had  died,  the 
grandson  dearly  would  have  taken ;  what  diiSbrence  does  it 
make  whether  the  son's  estate  was  removed  by  revocation  or  by 
death  ?  The  codicil  appears  to  me  strongly  to  confirm  the  view 
of  the  case  which  is  presented  by  the  will*  The  intention  ap- 
pearing in  the  will  is  to  dispose  of  the  estate  between  the  son 
and  his  issue ;  the  codicil  shows  no  other  intention.  The  will 
might  have  been  so  framed  as  to  show  an  intention  that  the 
subsequent  devisees  should  take  nothing  till  the  actual  death  of 
the  first  taker;  but  I  see  nothing  iii  it  to  lead  to  the  con- 
clusion that  such  was  the  intention«  The  appeal  must  be  dis- 
missed with  costs. 

Solicitors:  Roper;    Tamplin^ 
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OHN  SHEKBURNE,  by  his  wiU,  dated  the  S5th  of  April,      Accumola- 
1831,  devised  and  bequeathed  all  his  real  and  personal  estate  to  ^^^^. 
trustees  upon  trust,  out  of  the  rents  and  profits,  dividends,  ing  twenty- 
interest,  and  income  thereof  to  pay  an  annuity  of  1000/.  to  his  £^m^^tes- 
wife,  and  an  annuity  of  lOOZ.  to  Ann  Parry,  and  subject  thereto  tatort  death, 
to  stand  seised  and  possessed  of  his  siud  real  and  personal  rectedbytbe 
estates,  upon  trust  for  his  children,  as  therein  mentioned ;  and  ^^^^4^  i^ 
In  default  of  such  issue,  then  as  to  the  whole  of  his  said  real  without  sach 
and  personal  estates,  "and  the  accumulations  and  savings,  if  ^^^^^^IJccord- 
anjy"  upon  trust,  to  pay  an  annuity  to  Maria  Parry  Sherburne;  log  to  the  rules 
"Mid  all  the  rest,  residue,  and  remainder  of  my  real  and  per*  cou^f  ^  ^^ 
Bonal  estate,  with  the  accumulation  thereof,  which  I  hereby  Equity,  have 

I*  •  1  •  •  been  made,  are 

direct  my  said  trustees  to  place  out  on  mortgages,  or  m  govern-  ^ot  void  under 
ment  securities  in  the  public  funds,  upon  trust  for  the  eldest  son  J®  Thellusson 
of  the  said  Maria  Parry  Sherburne,  his  heirs  and  assigns,  on  his      a  testator 
attaining  the  age  of  twenty*one  years,  he  taking  the  name  of  ^^^^^  ^ 
Sherbnme ;  and  if  there  shall  be  no  son,  then  upon  trust  for  his  real  and 
the  eldest  daughter  of  the  said  Maria  P.  Sherburne,  her  heirs  ^"^J^^^ 
and  assigns,  on  her  attaining  the  age  of  twenty-one  years,  she  upon  trust, 
taking  the  name  of  Skerburne.     And  in  case  there  shall  be  no  ceruinannui. 
child  or  children  of  the  said  M.  P.  Sherburne,  or  in  case  the  ^^J^?*/'^'"  ^^. , 
child,  if  but  one,  or  all  the  children,  if  more  than  one,  shall  out  haWng 
depart  this  life,  heins  a  son  or  sons,  under  the  aire  of  twenty-one  Previously  di- 

*  '  o  ^  »  ^  ^     J  rected  any  ac- 

years,  without  leaving  issue  of  his  or  their  body  or  bodies  law-  cumulation  to 
fully  begotten,  livbg  at  his  or  their  death  or  respective  deaths,  ^^t^Aro^ 
or  being  a  daughter  or  daughters  under  the  age  of  twenty-one  ceeded  to  de- 
years,  without  having  been  married,  then  as  to  the  whole  of  my  default  of  such 
mi  real  and  personal  estate,  and  the  accumulations  and  savings,  ^^e,  then,  as 
if  any,  of  the  rents,  dividends,  and  income  thereof,  subject  as  his  real  and 
aforesaid,  upon  trust  for  Edward  Beavan  Tench,  his  hefrs,  personal  estate, 
executors,  admmistrators,  and  assigns*'  cumulations 

and  savings,  if 
any,"  upon 
tmt  to  pay  other  atmaities.  And  all  the  rest,  residue,  and  remainder  of  his  said  real  and  personal 
estate,  **  with  the  accumulations  thereof  which  he  thereby  directed  his  trustees  to  place  out  on 
'^'^SBg^v"  ^^t  u^oQ  trust  for  the  children  of  M.  P.  S.,  and  in  default  of  such  issue,  upon  trust 
for  J.  &  T.  absolutely  on  his  attaining  twenty-five. 

The  testator  died  without  issue  in  1832.  M.  P.  S.  was  still  living  married,  but  had  never  had 
a  child.  J.  S.  T.  had.not  attained  twenty-fire.  The  income  had  been  accumulated  since  the  tes- 
tator's death. 

Od  a  petition,  in  an  administration  suit,  by  the  heir-at-law,  who  was  also  one  of  the  next  of  kin, 
praying  amongst  other  things,  a  declaration  that  the  trust  for  accumulation  beyond  twenty-one 
years  from  the  testator's  death  was  void, — Held^  that  the  devises  and  bequests,  and  the  accumula- 
tions incident  thereto,  were  not  within  the  provisions  of  the  39  &  40  Geo.  3.  c.  98.,  and  that 
the  acemnnlationa  must  go  on  until  some  person  should  become  entitled  in  possession  to  the 
K&dae. 
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.  ^^^'  .  The  testator,  by  a  codicil  to  hia  will,  dated  the  28th  of  March, 

Masteb        1832,  after  reciting  that  he  had  by  his  will  given  the  whole  of 
OF  THB  Rolls   ^jg  ^^^  ^^^  personal  estate,  on  failure  of  issue  of  his  sidd  wife 
iji^^g        bom  in  due  time  after  his  decease,  and  also  on  failure  of  iseue 
V.  of  the  said  Maria  P.  Sherburne,  to  his  trustees,  in  trust  for 

Statemau.  I  ^^^  Beavan  Tench,  hia  heirs,  executors,  administrators,  and 
assigns,  upon  his  attaining  the  age  of  twenty-one  years,  did 
thereby  revoke  the  said  bequest,  and  he  gave  to  his  trustees  the 
whole  of  his  real  and  personal  estate, "  with  the  accumulations  and 
savings,  if  any,"  in  trust  to  and  for  the  use  and  benefit  of  John 
Sherburne  Tench,  his  heirs,  executors,  administrators,  and 
assigns,  on  his  attaining  the  age  of  twenty-five  years ;  and  if  he 
should  not  attain  the  age  of  twenty-five  years,  and  should  die 
without  leaving  lawful  issue,  then  in  trust  for  the  use  and 
benefit  of  Edward  Beavan  Tench,  his  heirs,  executors,  ad- 
ministrators, and  assigns,  upon  his  attaining  the  age  of  twenty- 
five  years. 

The  testator  died  in  1832,  without  issue,  and  his  widow  died 
in  1835. 

In  1836,  a  suit  was  instituted  on  behalf  of  John  Sherburne 
Tench  and  Edward  Beavan  Tench,  then  infants,  for  the  admi- 
nistration of  the  trusts  of  the  testator's  will. 

The  income  greatly  exceeded  the  charges  upon  it,  and  the 
surplus  had  been  accumulated. 

Maria  P.*  Sherburne  married  Bobert  Archibald,  and  was  still 
living,  but  had  never  had  any  issue. 

John  Sherburne  Tench  attained  twenty-one  in  May,  1852. 

A  petition  was  now  presented  by  the  heir-at-law,  who  was 
also  one  of  the  next  of  kin  of  the  testator,  praying,  amongst 
other  things,  that  it  might  be  declared  that  the  trust  for  accu- 
mulation contained  in  the  testator's  will  as  to  the  time  exceed- 
ing the  term  of  twenty-one  years  from  his  death,  was  void,  and 
that  the  petitioner  as  heir-at-law  was  entitled  to  the  rents  and 
profits  of  the  testator's  real  estate,  and  to  the  income  of  so 
much  of  the  funds  accumulated  during  the  period  of  twenty-one 
years  from  the  testator's  decease  as  had  arisen  from  real  estate, 
and,  as  one  of  the  next  of  kin  of  the  testator,  to  one-fourth  of 
the  income  of  his  personal  estate,  as  from  the  expiration  of 
twenty-one  years  from  the  testator's  decease,  until  there  should 
be  some  person  entitled  in  possession  under  the  testator's  will 
to  such  real  and  personal  estate. 
ArtfumeHt  Mr.  Folktt,  Mr.  G.  L.  Russelly  and  Mr.  Hawkins  for  the 
petitioner. 

The  testator  does  not  expressly  direct  an  accumulation  of  the 
income  of  his  real  and  personal  estate ;  but,  in  the  event  of  the 
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faSme  of  lasae  of  certaiii  persons,  he  disposes  of  the  residue  of     ,  ^^^'  , 
Ub  property   ^'with   the  aocumulations;'*  and  he  expressly      mastbr 
directs  Us  tmatees  to  invest  such  property  and  accnmnlalions  ^'  '^^^  Rolls 


upon  oertain  trusts.    The  Thellnsson  Act  (a)  is  entitled  *'  An        fraicBL 
Act  to  restndn  all  Trusts  and  Directions  in  Deeds  or  Wills,       _  «• 
whereby  the  Profits  or  Produce  of  Beal  and  Personal  Estate 
dttU  be  accamulated,"  &c 

If  the  accumulations  in  this  case  are  held  not  to  be  within 
the  statute,  its  provirions  may  at  all  times  be  evaded,  by  umply 
disposing  of  accumulations  without  in  terms  directing  them  to 
be  made.  The  terms  of  this  will  must  be  considered  to  amount 
to  a  Erection  to  accumulate,  and  such  accumulation  is  void  for 
the  excess  beyond  the  period  prescribed  by  the  statute,  and  the 
petitioner,  as  heix^t-law  and  one  of  the  next  of  kin,  is  entitled 
according  to  the  prayer  of  his  petition :  Shaw  v.  Rhodes  {b\ 
McDonald  v.  Bryce  (c),  Eyre  v.  Marsden  (rf),  Griffiths  v. 
Vert  (e),  Salford  v.  Stains  {f),  Haley  v.  Bannister  (^),  Ellis 
T.  Maxwett.  (h) 

The  costs  will  come  out  of  the  general  estate  of  the  testator, 
and  not  out  of  the  accumulations :  Eyre  v.  Marsden.  (t) 

Mr.  JRaupett  and  Mr.  Beavan,  for  other  next  of  kin,  cited 
EBwme  v.  Goode  (A),  Barrvngton  v.  Liddelh  (I) 
Mr.  Wright  for  other  parties  in  the  same  interest. 
Mr.  R,  Palmer  and  Mr.  W.  W.  Cooper  for  the  plaintifls  in 
the  suit. 

This  will  does  not  contain  any  express  direction  to  accu- 
mulate, and  the  case  is  not  within  the  provittons  of  the  statute. 
The  words,  *^  accumulations  if  any,"  were  mere  general  terms, 
jmeA  to  include  anything  accruing  in  the  meantime,  and  were 
jko^  intended  for  the  purpose  of  directing  accumulations.  The 
prindples  upon  which  this  case  must  be  decided  are  laid  down 
in  Barnngton  v.  lAddeU  (m),  and  Wilson  v.  Wilson,  (n) 

It  must  be  a  disposition  with  intent  to  accumulate :  (7ar- 
poTotum  of  Bridgnorth  v.  Collins  (o),  Bryan  v.  Collins  (p), 
Lamie  v.  Stoughton,  (q) 

Bat  if  the  case  falls  within  the  provisions  of  the  statute,  the 
petitioiier  is  only  entitled  to  so  much  of  the  accumulations  as 
AaH  accrue  during  the  period  intervening  between  the  expira- 

(s)  39  &  40  Geo.  3.  c  98.  (h)  3  Beav.  587. 

(h)  1  MjL  &  C.  135.     S.  C.  on  (0  4  Uyl  &  C.  231. 

W^  nom.  JSwas  t.   HeUier,  5  (k)  14  Sim.  165. 

Q-kruL  114.  (0  2  De  G.  M.  &  G.  48C. 

{€)  2  Keen,  276.  On)  2  De  G.  M.  &  G.  480.  502. 

W  JDmL  5M. ;  4  MyL  &  C.  231.  (n)  1  Sim.  N.  S.  288. 

ie)9V€s.l27.  (o)   15  Sim.  588. 

W  16  Sim.  488.  (p)  16  Beav.  14. 

fe)  4  Mad.  276.  W)  12  Sim.  304. 

SQ^ — VOIu  ill-  B 
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^l^^  ,     tion  of  the  twenty-one  years  from  the  teetator^a  death,  and  the 
liijnDi      pbuntiff 'g  attaining  twenty-five. 
Qv noBouA      j^^  u^i  anj  ]jjj^  Chapman  for  the  trusteea. 

TaKcs  ^'*  Otbome  for  Mrs,  j^rchibald. 

«>  Mr.  FoUett  in  reply. 


•Tudl^MMiif.  The  Masteb  of  the  Bolls.  The  first  questim  whicb 
arises  in  this  case  is,  whether  the  trusts  for  accumulatioD,  di- 
reeted  by  the  will  of  the  testator,  John  Sherborne,  aie  void 
within  the  39  &  40  Geo.  3.  c.  98.,  commonly  called  the  Tbel- 
lusson  Act. 

It  is,  I  think,  obvious  in  the  absence  of  any  decision  on  the 
subject,  that  the  scope  and  object  of  the  act  was  directed  against 
a  testator's  making  an  accumulation  of  property  beyond  twenty- 
one  years ;  but  that  it  was  not  directed  against  an  accumulation 
which,  although  not  directed,  or  indeed  anticipated  by  the 
testator,  might  take  place  by  operation  of  law. 

I  expressed  an  opinion  to  this  efiect  in  the  case  of  Bryan  v. 
Collins,  but  the  case  which  lays  down  that  doctrine  in  the 
clearest  and  most  satisfactory  manner  is  Griffiths  v.  Veref 
before  Lord  JEkhn,  who  suggests  a  case  of  the  following  de- 
scription,—  namely,  that  of  a  legacy  given  to  accumulate  for 
twenty-one  years,  to  be  paid  to  the  son  of  the  testator,  but  if  he 
should  then  be  dead,  to  be  paid  with  the  accumulations  to  the 
eldest  son  of  the  testator's  brother.  Lord  Eldon  points  out  that 
this  eldest  son  may  be  an  infant  of  tender  years,  having  under 
his  father's  will  an  ample  provision  for  his  maintenancei  in 
which  case,  by  the  rule  and  practice  of  this  Court,  the  legacy 
would,  in  fact,  accumulate  for  a  period  far  exceeding  twenty- 
one  years,  and  that  it  would  do  so  without  offending  agsunst 
the  provisions  contained  in  the  statute.  The  reason  for  this  is, 
that  the  excess  of  the  accumulation  beyond  the  twenty-one  years 
is  not  occasioned  by  the  directions  contained  in  the  will,  but 
because  it  is  the  duty  of  the  guardian  of  the  child  entitled  to  the 
accumulated  legacy,  to  accumulate  it  still  further  till  be  attains 
the  age  when  the  law  allows  him  to  have  the  enjoyment  of  it. 

Admitting  this  to  be  so,  it  is  said  on  the  other  hand,  that  if 
the  testator  had  by  his  will  directed  this  accumulation  to  be 
made,  this  direction  would  have  been  void.  If  the  testator  has 
only  directed  that  to  be  done  which  the  law  without  any  direc*' 
tion  would  itself  have  performed,  it  is  difficult  to  understand 
why  such  direction  can  be  considered  as  being  obnoxibus  to  the 
provisions  of  the  statutei  Suppose  in  the  case  suggested  by 
Lord  JSldan  that  the  testator  had  gone  on  to  direct  that  in  case 
of  the  eldest  son  of  his  brother  becoming  entitled,  the  accumu- 
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kted  legacy  Bboold  be  paid  to  him  if  he  were  twenty-one,  but        ^^^• 


^ 


that  if  he  were  «  minor,  so  much  of  the' interest  of  it  as  was  ne-       idAimK 

ocasary should  be  applied  for  his  maintenance  and  eduoation,  ^' tjwEolls. 

sod  that  the  lesidue  should  accumulate  until  the  child  attained        Tsvch 

twenty-one,  and  be  then  paid  to  him.     The  testator  would,  in  ^' 

that  case,  be  directing  only  that  to  be  done  which,  without  any 

direction,  would  have  been  performed  by  this  Court,  or  by  the     •'•'*"*^ 

guardians  of  the  child.     I  am  at  a  loss  to  understand  why  this 

diieciion  should  deprive  the  child  of  that  to  which,  in  the 

absence  of  such  direction,  he  would  have  been  entitled,  or  why 

this  direction,  which  is  in  truth  to  follow  the  rules  of  law  and  the 

practice  of  this  Court  in  all  matters  regarding  the  property  of 

infaots,  should  create  a  right  in  the  next  of  kin,  or  in  the  heir- 

at-bv,  and  have  the  effect  of  annulling  so  much  of  the  gift  to 

the  child. 

I  am  of  opinion  that  such  a  direction  cannot  produce  this 
effect.  Whether  the  testator  has  in  his  will  said  that  the  legacy 
ihall,  at  the  end  of  twenty-one  years,  if  his  own  son  be  dead,  be 
paid  to  the  eldestjeon  of  his  brother  if  twenty-one,  or,  if  an  infant, 
s{^ed  for  his  benefit  according  to  the  rules  and  practice  of  the 
Court  of  Chancery  in  the  management  of  infants'  property ;  or 
whether  he  has  in  express  words  stated  what  those  rules  and 
pnetice  are;  or  whether  he  has  been  wholly  silent  on  the 
*abject  in  all  these  cases,  the  result  appears  to  me  to  be  the 
Mine.  In  no  one  of  these  instances  has  the  testator  attempted 
to  do  what  the  statute  forbids ;  but,  having  done  what  the 
atatnte  permits,  he  leaves  the  future  operation  of  the  bequest 
to  the  law  and  practice  of  the  Court,  which  are  untouched  by 
the  atatnte,  and  the  accumulation  takes  effect  by  reason  of  that 
law  and  practice^  and  not  by  reason  of  any  direction  contained 
in  the  will 

Suppose  a  testator  directs  a  sum  of  money  to  be  invested  in 
the  funds  immediately  upon  his  decease,  in  the  names  of  his 
executors,  to  be  paid  to  the  person  who  shall  establish  that  he 
ia  his  heir-at-law,  it  may  happen  that  this  may  not  be  ascertained 
for  upwards  of  twenty-one  years.  It  is  the  duty  of  the 
aecatom  to  accumulate  the  fund  till  the  heir-at*law  is  ascer- 
tained. That  is  what  this  Court  would  do.  It  cannot,  I 
ihink,  be  reasonably  contended  that  this  gives  the  next  of  kin  a 
right  to  the  accumuIalionB  after  the  twenty-one  years  have 
expired.  When  the  heir-at-law  has  made  out  his  title,  as- 
aamiog  it  to  be  twenty-five  or  thirty  years  after  the  death  of 
the  testator,  and  that  he  has  not  done  so  before  from  absence 
abroad,  or  from  other  satisfactory  reason,  the  heir  then  shows 
that  he  had  a  right  to  this  money  as  soon  as  it  was  invested, 
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*^^  ,     tion  of  the  twenty-one  years  from  tlie  teetator^a  deaths  and  the 
pbuntiff 'i  attaining  twenty^^five. 

Mr.  Uayd  and  Mr.  Chapman  for  the  tmsteea. 

TaKcs  ^^*  Otbome  for  Mrs,  Archibald. 

«•  Mr.  FoUett  in  reply. 


ovxnsBoui. 


JmfjnRfnf.  The  Masteb  OF  THE  BoLLS.  The  first  question  whicb 
arises  in  this  case  is»  whether  the  trusts  for  accumulatioDi  di- 
rected by  the  will  of  the  testator,  John  Sherburne,  aie  void 
within  the  39  &  40  Geo.  3.  c.  98.,  commonly  called  the  Thel- 
lusson  Act. 

It  is,  I  think,  obvious  in  the  absence  of  any  decision  on  the 
subject,  that  the  scope  and  object  of  the  act  was  directed  against 
a  testator's  making  an  accumulation  of  property  beyond  twenty- 
one  years ;  but  that  it  was  not  directed  against  an  accumulation 
which,  although  not  directed,  or  indeed  anticipated  by  the 
testator,  might  take  place  by  operation  of  law. 

I  expressed  an  opinion  to  this  effect  in  the  case  of  Bryan  v. 
Collins^  but  the  case  which  lays  down  that  doctrine  in  the 
clearest  and  most  satisfactory  manner  is  Griffiths  y.  Verty 
before  Lord  JEldan,  who  suggests  a  case  of  the  following  de- 
scription,—  namely,  that  of  a  legacy  given  to  accumulate  for 
twenty-one  years,  to  be  paid  to  the  son  of  the  testator,  but  if  be 
should  then  be  dead,  to  be  paid  with  the  accumulations  to  the 
eldest  son  of  the  testator's  brother.  Lord  Hldon  points  out  that 
this  eldest  son  may  be  an  infant  of  tender  years,  having  under 
his  father's  will  an  ample  provision  for  his  maintenance,  in 
which  case,  by  the  rule  and  practice  of  this  Court,  the  legacy 
would,  in  fact,  accumulate  for  a  period  far  exceeding  twenty- 
one  years,  and  that  it  would  do  so  without  offending  against 
the  provisions  contained  in  the  statute.  The  reason  for  this  is, 
that  the  excess  of  the  accumulation  beyond  the  twenty-one  years 
is  not  occasioned  by  the  directions  contained  in  the  will,  but 
because  it  is  the  duty  of  the  guardian  of  the  child  entitled  to  the 
accumulated  legacy,  to  accumulate  it  still  further  till  he  attains 
the  age  when  the  law  allows  him  to  have  the  enjoyment  of  it. 

Admitting  this  to  be  so,  it  is  said  on  the  other  hand^  that  if 
the  testator  had  by  his  will  directed  this  accumulation  to  be 
made,  this  direction  would  have  been  void.  If  the  testator  has 
only  directed  that  to  be  done  which  the  law  without  any  direc-> 
tion  would  itself  have  performed,  it  is  difficult  to  understand 
why  such  direction  can  be  considered  as  being  obnoxi6u8  to  the 
provisions  of  the  statutei  Suppose  in  the  case  suggested  by 
Lord  Eldon  that  the  testator  had  gone  on  to  direct  that  in  case 
of  the  eldest  son  of  his  brother  becoming  entitled,  the  accumu* 
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kted  legacy  aboold  be  paid  to  him  if  he  were  twenty-one,  but        ^^^' 


^ 


dttt  if  be  were  a  minor,  so  much  of  the'intereat  of  it  as  was  ne-      ^/Utmn 
oeaaaiy  should  be  applied  for  his  mamtenance  and  ednoation,  ^' tjieBolu. 
and  that  the  xeaidne  diould  accumulate  until  the  child  attained        Tsvcr 
twenty-one,  and  be  then  paid  to  him.     The  testator  would,  in  ^' 

that  case,  be  directing  only  that  to  be  done  which,  without  any 
direction,  would  have  been  performed  by  this  Court,  or  by  the  **"■* 
guardians  of  the  child.  I  am  at  a  loss  to  imderstand  why  this 
direction  should  deprive  the  child  of  that  to  which,  in  the 
absence  of  such  direction,  he  would  have  been  entitled,  or  why 
this  direction,  which  is  in  truth  to  follow  the  rules  of  law  and  the 
prsedce  of  this  Court  in  all  matters  regarding  the  property  of 
in&mts,  should  create  a  right  in  the  next  of  kin,  or  in  the  heir- 
at-law,  and  have  the  effect  of  annulling  so  much  of  the  gift  to 
the  child 

I  am  of  opinion  that  such  a  direction  cannot  produce  this 
effect.  Whether  the  testator  has  in  his  will  said  that  the  legacy 
shall,  at  the  end  of  twenty-one  yeara,  if  his  own  son  be  dead,  be 
paid  to  the  eldest^son  of  his  brother  if  twenty-one,  or,  if  an  infant, 
appHed  for  his  benefit  according  to  the  rules  and  practice  of  the 
Court  of  Chancery  in  the  management  of  infants*  property ;  or 
whether  he  has  in  express  words  stated  what  those  rules  and 
praetioe  are;  or  whether  he  has  been  wholly  silent  on  the 
salgect  in  all  these  cases,  the  result  appears  to  me  to  be  the 
flame*  In  no  one  of  these  instances  has  the  testator  attempted 
to  do  what  the  statute  forbids;  but,  having  done  what  the 
atatnte  permits,  he  leaves  the  future  operation  of  the  bequest 
to  the  law  and  practice  of  the  Court,  which  are  untouched  by 
tiie  statute,  and  the  accmnulation  takes  effect  by  reason  of  that 
law  and  practice,  and  not  by  reason  of  any  direction  contained 
inthe  wilL 

Suppose  a  testator  directs  a  sum  of  money  to  be  invested  in 
the  funds  immediately  upon  his  decease,  in  the  names  of  his 
ezeentora,  to  be  paid  to  the  person  who  shall  establish  that  he 
is  his  heir-at4aw,  it  may  happen  that  this  may  not  be  ascertained 
for  upwards  of  twenty-one  years.      It  is  the  duty  of  the 
execotoTB  to  accumulate  the  fund  till  the  heir-at*law  is  ascer- 
tained.    That  is  what  this  Court  would  do.     It  cannot,  I 
tldnk,  be  reasonably  contended  that  this  gives  the  next  of  kin  a 
light  to  the  accumulations  after  the  twenty-one  years  have 
I        ex|nred.      When  the  heir-at-law  has  made  out  his  title,  as* 
i        soming  it  to  be  twenty-five  or  thirty  years  after  the  death  of 
\       the  testator,  and  that  he  has  not  done  so  before  from  absence 
abroad,  or  from  other  satisfactory  reason,  the  heir  then  shows 
that  be  had  a  right  to  this  money  as  soon  as  it  was  invested. 
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^^^^'  ,      that  it  was  then  his  money,  and  that  the  accumulations  are 

Mjlstbb       derived  from  his  property,  which  from  the  causes  above  referred 

OF  THB  Boixs.  to  he  had  not  the  opportunity  or  means  of  asserting  his  title  to 

rj^^^       or  of  obtuning.     By  law  the  next  of  kin  have  no  right  to  it 

V.  I  think  that  the  statute  operating  upon  the  will  of  the  testator 

™™^       does  not  give  them  this  right.    If  the  heir-at-law  had  established 

JudgmeHt      jj^  ^itle  within  one  year  of  the  death  of  the  testator,  he  might 

have  retained  the  money  in  the  same  investment  and  haye 

produced  the  same  accumulation  by  his  own  free  will  and 

pleasure.      At  the  end  of  the  twenty-five  or  thirty  years  the 

fund  is  the  same.     He  was  entitled  to  it  on  the  death  of  the 

testator.     The  fact  of  his  establishing  his  title  some  years  sooner 

or  later  does  not  affect  that  right.     His  title,  when  established, 

has  reference  back  to  the  time  when  the  fund  was  created. 

The  case  of  Lambe  v.  Stouffhton  is  very  analogous  to  the  case 
I  have  suggested.  There  the  testator  directed  20,000/L  to  be 
invested  in  the  names  of  trustees  j,o  accumulate  and  to  be 
applied  forthwith  after  his  decease  in  building  a  house  upon 
his  estate  according  to  a  plan  to  be  agreed  upon  by  the  trustees 
and  the  tenant  for  life  for  the  time  being,  and  he  desired  that 
what  was  not  required  for  the  purpose  of  building  a  house 
should  be  applied  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses  as  the  devised  estates.  The  trustees  and  tenant  for 
life  could  not  agree  upon  a  plan,  and  the  result  was  that  the 
fund  accumulated  for  a  period  far  exceeding  twenty-one  years. 
It  was  held,  that  the  direction  for  accumulation  was  not  witHn 
the  statute,  and  that  the  whole  fund  was  applicable  for  the 
purposes  of  the  will. 

The  direction  to  accumulate  in  that  case  was  a  mere  ex- 
pression of  what  the  trustees  were  bound  to  do  without  any 
such  direction.  The  testator  never  contemplated  or  endeavoured 
to  create  an  accumulation  exceeding  twenty-one  years.  But 
the  accumulation  took  effect  by  reason  of  events  over  which, 
the  testator  had  no  control,  and  which  he  could  not  have  fore- 
seen. If  in  that  case  it  had  been  held  that  the  accumulations 
were  to  stop,  and  the  income  of  the  property  to  go  to  the  heir- 
at-law  or  to  the  next  of  kin,  the  next  step  would  have  been  to 
hold,  that  if  a  fund  were  bequeathed  to  a  minor  who  died  a 
minor,  leaving  an  only  son  an  infant,  who  also  died  leaving  an  only 
son  an  infant,  the  income  of  the  fund  after  twenty-one  years 
ought  to  be  paid  to  the  next  of  kin  fo  the  original  testator. 

The  cases  of  Ellis  v.  Maxwell^  and  Haley  v.  Bannister,  are 
quite  consistent  with  this  view  of  the  case. 

The  case  of  The  Corporation  of  Bridgnorth  v.    Collins   is 
directly  confirmatory  of  this  view,  but  it  goes  a  step  further. 
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kted  legacy  al^oold  be  paid  to  him  if  he  were  twenty-one,  but      ^^_ 
tbat  if  he  were  a  minor,  so  much  of  the' interest  of  it  as  was  ne-       Mjl^k 
ccasBTy  should  be  applied  for  his  maintenance  and  education,  ^'  tjib^lls, 
and  that  the  residue  diould  accumuhite  until  the  child  attained        Tsvob 
twenty-one,  and  be  then  paid  to  him.     The  testator  would,  in  ^• 

that  case,  be  directing  only  that  to  be  done  which,  without  any 
Erection,  would  have  been  performed  by  this  Court,  or  by  the  •'*'"*^ 
goardians  of  the  child.  I  am  at  a  loss  to  understand  why  this 
direction  should  deprive  the  child  of  that  to  which,  in  the 
abaenca  of  such  direction,  he  would  have  been  entitled,  or  why 
this  direction,  which  is  in  truth  to  follow  the  rules  of  law  and  the 
praetioe  of  this  Court  in  all  matters  regarding  the  property  of 
infants,  should  create  a  right  in  the  next  of  kin,  or  in  the  heir- 
at-law,  and  have  the  effect  of  annulling  so  much  of  the  gift  to 
the  child. 

I  am  of  opinion  that  such  a  direction  cannot  produce  this 
effect  Whether  the  testator  has  in  his  will  said  that  the  legacy 
ihall,  at  the  end  of  twenty-one  years,  if  his  own  son  be  dead,  be 
paid  to  the  eldest^son  of  his  brother  if  twenty-one,  or,  if  an  infant, 
applied  for  his  benefit  according  to  the  rules  and  practice  of  the 
Court  of  Chancery  in  the  management  of  infants'  property ;  or 
whether  he  has  in  express  words  stated  what  those  rules  and 
praetioe  are;  or  whether  he  has  been  wholly  silent  on  the 
mbject  in  all  these  cases,  the  result  appears  to  me  to  be  the 
Mme.  In  no  one  of  these  instances  has  the  testator  attempted 
to  do  what  the  statute  forbids;  but,  having  done  what  the 
itatate  permits,  he  leaves  the  future  operation  of  the  bequest 
to  the  law  and  practice  of  the  Court,  which  are  untouched  by 
d»  atatute,  and  the  accumulation  takes  effect  by  reason  of  that 
law  and  practice,  and  not  by  reason  of  any  direction  contained 
in  the  will 

Suppose  a  testator  directs  a  sum  of  money  to  be  invested  in 
the  iunds  immediately  upon  his  decease,  in  the  names  of  his 
eiecntors,  to  be  paid  to  the  person  who  shall  establish  that  he 
ii  his  heir*atrlaw,  it  may  happen  that  this  may  not  be  ascertained 
for  upwards  of  twenty-one  years.  It  is  the  duty  of  the 
execQtom  to  accumulate  the  fund  till  the  heir-at-law  is  ascer- 
tained. That  is  what  this  Court  would  do.  It  cannot,  I 
tUnk,  be  reasonably  contended  that  thb  gives  the  next  of  kin  a 
r^t  to  the  accumuladons  after  the  twenty-one  years  have 
expired.  When  the  heir-at-law  has  made  out  his  title,  as- 
•ummg  it  to  be  twenty-five  or  thirty  years  after  the  death  of 
the  testator,  and  that  he  has  not  done  so  before  from  absence 
•broad,  or  from  other  satisfactory  reason,  the  heir  then  shows 
that  he  had  a  right  to  this  money  as  soon  as  it  was  invested. 
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;  ^^^  ^     th&t  it  was  then  his  money^  and  that  the  aecumnlations  are 

Mjlstbb      derived  from  his  property,  which  from  the  causes  above  referred 

OP  THE  Boixs.  to  he  had  not  the  opportunity  or  means  of  asserting  his  title  to 

rjy^^rg^       or  of  obtuning.     By  law  the  next  of  kin  have  no  right  to  it 

V.  I  think  that  the  statute  operating  upon  the  will  of  the  testator 

does  not  give  them  this  right.     If  the  heir-at-law  had  established 

JvdgmeHU  jj^  ^itle  within  one  year  of  the  death  of  the  testator^  he  might 
have  retained  the  money  in  the  same  investment  and  haye 
produced  the  same  accumulation  by  his  own  free  will  and 
pleasure.  At  the  end  of  the  twenty-five  or  thirty  years  the 
fund  is  the  same*  He  was  entitled  to  it  on  the  death  of  the 
testator.  The  fact  of  his  establishing  his  title  some  years  sooner 
or  later  does  not  affect  that  right.  His  title,  when  established, 
has  reference  back  to  the  time  when  the  fund  was  created. 

The  case  of  Lambe  v.  Stoughton  is  very  analogous  to  the  case 
I  have  suggested.  There  the  testator  directed  20,000/L  to  be 
invested  in  the  names  of  trustees  J;o  accumulate  and  to  be 
applied  forthwith  after  his  decease  in  building  a  house  upon 
his  estate  according  to  a  plan  to  be  agreed  upon  by  the  trustees 
and  the  tenant  for  life  for  the  time  being,  and  he  desired  that 
what  was  not  required  for  the  purpose  of  building  a  house 
should  be  applied  in  the  purchase  of  lands  to  be  settled  to  the 
same  uses  as  the  devised  estates.  The  trustees  and  tenant  for 
life  could  not  agree  upon  a  plan,  and  the  result  was  that  the 
fimd  accumulated  for  a  period  far  exceeding  twenty-one  years. 
It  was  held,  that  the  direction  for  accumulation  was  not  within 
the  statute,  and  that  the  whole  fund  was  applicable  for  the 
purposes  of  the  will. 

The  direction  to  accumulate  in  that  case  was  a  mere  ex- 
pression of  what  the  trustees  were  bound  to  do  without  any 
such  direction.  The  testator  never  contemplated  or  endeavoured 
to  create  an  accumulation  exceeding  twenty-one  years.  But 
the  accumulation  took  effect  by  reason  of  events  over  which, 
the  testator  had  no  control,  and  which  he  could  not  have  fore- 
seen. If  in  that  case  it  had  been  held  that  the  accumulations 
were  to  stop,  and  the  income  of  the  property  to  go  to  the  heir- 
at-law  or  to  the  next  of  kin,  the  next  step  would  have  been  to 
hold,  that  if  a  fund  were  bequeathed  to  a  minor  who  died  a 
minor,  leaving  an  only  son  an  infant,  who  also  died  leaving  an  only 
son  an  infant,  the  income  of  the  fund  after  twenty-one  years 
ought  to  be  paid  to  the  next  of  kin  fo  the  original  testator. 

The  cases  of  Ellis  v.  Maxwell^  and  Haley  v.  Bannister^  are 
quite  consistent  with  this  view  of  the  case. 

The  case  of  The  Corporation  of  Bridgnorth  v.   ColUtis  is 
directly  confirmatory  of  this  view,  but  it  goes  a  step  further. 
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There  the  testator  directed  a  sum  of  money  to  be  invested,  and     ,^ 
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the  interest  thereof  to  be  paid  in  various  shares  to  various       Mabtem 

•  ••  jii_  "LJ*"key  THE  BOLUL 

amnutants  named  in  his  will,  and  he  directed  that  on  the  deatn        _ 
of  the  kst  surviving  annuitant  the  capital  and  the  accumulations,       T%rck 
if  any,  should  be  paid  to  the  second  cousins;  and  if  there  should       q^^ 
he  a  difficulty  in  ascertaining  who  they  were,  to  be  paid  to     j^^faricnf. 
those  second  cousins  who  had  made  good  their  claim  within 
two  years  after  the  death  of  the  surviving  annuitant.     The  last 
anniiitant  survived  the  testator  twenty-three  years,  and  there 
was  consequently  at  the  end  of  two  years  after  the  decease  an 
aocomnhitioii  exceeding  twenty-one  years  of  the  income  of  some 
parts  of  the  funds  which  had  been  applied  in  payment  of  the 
amniities  to  those  annuitants  who  had  first  died.     Tlie  Vice^ 
Chaneellar  held  that  the  accumulation  was  not  void  within  the 
provisions  of  the  statute.     He  observed  that  there  was  no 
direction  to  accumulate,  but  only  an  incidental  observation  on 
the  possibility  of  there  being  an  accumulation,  and  that  the 
statute  did  not  apply  to  an  accidental  accumulation,  which  was 
the  result  of  chance,  and  not  the  result  of  the  direction  given 
by  the  testator. 

If  this  decision  be  correct,  it  governs  the  present  case,  and  it 
is  impossible,  I  think,  to  say  that  these^  accumulations  are  void, 
without  holding  that  the  accumulations  ought  to  have  been 
held  void  in  the  case  o£  Bridgnorth  v.  Collins.  Indeed  the  close 
analogy  of  that  case  with  the  present  is  admitted  by  the  counsel 
for  the  petitioners,  but  then  they  dispute  the  propriety  of  the 
dedaion  in  Bridgnorth  v.  Collins^  which  they  contend  neu- 
tralizes the  statute,  and  practically  makes  it  inoperative ;  and  it 
id  contended,  as  it  must  be  admitted,  with  much  force,  that  a 
testator  may  effect  his  object,  if  it  be  to  accumulate,  in  ano- 
ther way,  without  making  any  direct  trust  that  the  fund  shall 
accumulate. 

The  case  also  of  McDonald  v.  Bryce  was  referred  to  as 
establishing  the  opposite  doctrine.  There  the  testator  gave  the 
rendne  of  his  property  to  Robert,  the  eldest  son  of  Peter  Sheave 
at  twenty-one,  but  if  he  should  die  before  attaining  that  age,  he 
gaye  the  residue  to  the  next  male  child  of  Peter  Sheave  who 
should  attain  twenty-one ;  and  if  Peter  Sheave  should  die 
without  having  had  and  without  leaving  a  son  who  Sittained 
that  a^e,  he  directed  the  residue  to  be  paid  to  certain  legatees 
who  were  named  in  his  will.  When  the  testator  died,  Bobert 
the  son  was  alive,  but  died  soon  after,  an  infant  Peter  Sheave 
attained  to  an  advanced  age,  and  had  no  other  son  nor  any  pro- 
spect of  having  one,  and  the  period  of  twenty-one  years  expired 
while  he  was  still  alive,  and  while  in  consequence  of  the  ex- 
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c  ^^'  .      iitenoe  of  the  legal  possibility  of  his  haymg  a  son  the  residue  did 
MAsm      not  vest  in  the  legatees.     The  will  contained  nO  directioD  to 
OF  thbBqma  aocumulate,  nor  does  it  appear  that  the  word  "  accumulation" 
TtMom       ^^  ®VG^  mentioned  in  it ;   but  as  the  residue  was  given  in  the 
**  waj  I  haye  described,  it  was  the  duty  of  the  executor  to  aoou- 

mulate  the  residue  till  the  right  to  it  should  become  vested 
under  the  trusts  of  the  will.   Exactly  the  same  point,  therefore^ 
arises  in  the  case  which  I  have  to  decide.     The  contest, 
however,  in  McDonald  v.  Bryce,  and  the  point  decided,  was  not 
whether  the  accumulations  which  had  in  fact  been  made  by  the 
executors  were  within  the  provisions  of  the  statute ;  but  this 
was  assumed  to  be  so,  and  it  seems. to  have  been  taken  for 
granted  on  both  sides,  that  the  statute  prevented  and  forbade  all 
accumulations  beyond  twenty-one  years :  the  consequence  was, 
that   the  only  question   aigued,   was  whether  the  reuduary 
legatees  or  the  next  of  kin  were  entitled  to  the  income  of  the 
residue,    which  it  was  admitted  could  no  longer  legally  be 
invested  to  increase  the  residue  s  and  Lord  LangddU  held,  no 
doubt  correctly  upon  that  assumption,  that  such  income  went  to 
the  next  of  kin,  it  being  clear  that  if  it  was  undisposed  of  by 
reason  of  the  operation  of  the  statute,  it  was  a  portion  of  the 
residue  which  was  so  undisposed  of.     That  this  is  so,  the  ex- 
amination of  the  report  of  the  case  fully  establishes.     The 
counsel  for  the  residuary  legatees  appear  to  have  begun  by  as- 
serting that  the  testator  had  created  or  attempted  to  create  a 
trust  for  accumulation  until  the  contingent  event  should  happen, 
and  the  question  to  be  decided  by  the  Court  was  to  whom  the 
increase  of  the  residue  belonged  from  the  period  at  which  the 
trust  for  accumulation  is  made  void  by  the  statute. 

The  attention  of  the  Court,  therefore,  was  not  directed  to  the 
question  which  arose  in  that  case,  as  it  did  in  Bridgnorth  v. 
CoUins,  and  which  I  have  now  to  decide.  This  circumstance, 
therefore,  materially  diminishes  the  value  of  the  case  of 
McDonald  v.  Bryce  on  the  point  now  before  me,  which  does  not 
appear  to  have  suggested  itself  to  the  mind  of  the  Master  of  the 
Bolls,  and  which  it  is  possible  that  he  might,  if  the  point  had 
been  argued  before  him,  have  come  to  a  conclusion  analogous  to 
that  in  Bridgnorth  v.  Collins;  9,  probability  which  is  increased 
by  the  circumstance,-  that  in  giving  judgment  in  the  case  of 
Eyre  y.  Marsden,  Lord  LangdaU  is  reported  to  have  stated  his 
opinion,  '^that  the  statute  was  not  intended  to  operate,  and  that 
it  did  not  operate  to  alter  any  disposition  of  the  testator  except 
any  direction  to  accumulate.  Striking  that  out,  everything  is 
left  as  before,  and  all  the  other  directions  of  the  will  as  to  the 
time  of  payment,  substitution,  or  any  contingencies  are  to  take 
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eflfect  aooording  to  the  true  constraction  of  the  will,  unaltered      .  ^^^  , 
by  the  effect  of  the  statute."  MAnva 

Thia  passage  is  cited  and  commented  upon  by  Sir  Launcelot  ••  ""Eoia«, 
SkadweU  in  ElboTJie  v.  Ooode,  who  makes  the  following  perti-  i^aicH 
nent  and  Talnable  observations  upon  the  case  of  M^Dtmald  r, 
Bryee :  "  If  you  apply  that  language  (namely,  the  passage  I 
have  just  read)  to  a  case  in  which  no  direction  for  accumulation  'M^frntnt 
is  giTcn,  but  there  is  an  executory  devise ;  by  the  operation  of 
law,  the  rents  and  profits  intermediately  accruing  would  be 
preserved  by  way  of  accumulation  for  tiie  persons  ultimately 
tatdng  under  the  executory  devise.  Where  there  is  nothing  to 
strike  out  in  the  way  of  direction,  you  cannot  strike  out  the 
direction  unless  you  strike  out  the  devise,  and  the  direction 
therrfore  must  be  considered  as  a  separate  thing  from  the 
devise ;  and  my  opinion  is,  that  if  ever  a  case  should  again 
arise,  such  as  actually  did  arise  in  McDonald  v.  Bryee,  it 
would  deserve  vety  serious  consideration,  whether  considering 
the  language  of  Lord  LangddU  himself  in  Eyre  v»  Marsden^ 
and  the  hypothetical  case  put  by  Lord  Eldon  in  OriffUht  v.  Vere, 
the  demsion  in  McDonald  v.  Btyce  could  be  sustained."  Ac^ 
oordingly  when  the  case  did  arise  before  the  Vice-Chancdhr  in 
Bridgnorth  v.  CoUins,  he  followed  the  view  he  had  previously 
expressed,  and  held  that  the  case  did  not  fall  withhi  the  pro* 
visions  of  the  statute. 

The  statute  itself  has  generally  been  considered  to  be  an  ill- 
drawn  and  loosely  •worded  act.  The  defects  in  it  arise,  how- 
efer,  I  think,  more  firom  the  difficulty  of  the  subject  than  from 
incapacity  in  the  fiamers.  They  had,  in  fact,  to  contend  with 
a  dilemma  of  a  very  serious  nature.  The  statute  professes  to 
leave  executory  devises  and  bequests  untouched,  and  to  deal 
only  with  accumulations.  But  to  executory  devises  and  bequests 
the  accumulation  of  the  produce  of  the  subject  matters  devised 
or  bequeathed  is,  in  many  cases,  attached  by  operation  of  law. 
In  these  cases,  as  the  Vict'ChanceUor  justly  observes,  you  can* 
not  strike  out  the  direction  to  accumulate  without  striking  out 
the  devises  or  the  bequests  which  are  left  untouched  l:^  the 
statute.  On  the  other  hand,  if  you  permit  the  accumulation  to 
take  place,  you  may,  in  some  cases,  enable  the  testator  to  do,  in 
another  way,  that  which  the  statute  was  framed  to  prevent. 

It  is  to  be  observed,  that  the  statute  is  a  disabling  statute : 
it  imposes  a  fetter  on  the  disposition  of  property  which  did  not 
previously  esst ;  and,  accordingly,  it  has  been  so  treated  by  the 
Judges,  in  various  decisions  to  which  it  has  given  rise.  It  has 
been  construed  strictly,  and  not  liberally,  as  if  it  had  been  a 
remedial  statute. 

S  4 


56  THE  EQunr  iiefobt& 

,  ^^^*  .  On  this  principle^  Lord  Eldon  in  Griffiths  y.  Vere^  and  the 

w  Master       Judges  who  have  followed  him^  have  held;  that  the  trust  for 

or  theBouj,  accumuktion  forbidden  by  the  statute  is  not  wholly  void,  but 

Tencs       ^^^^  ^^  ^  ^^^^  ^^7  ^^^  excess :  and  it  is  to  be  observed,  that  the 

V.  decision  of  Lord  Eldon  in  that  case  was  sdven  after  consultation 

with  Sir  WxUiam  Grant  and  several  of  the  Judges,  who  all 

''***^      concurred  in  Lord  EldmCs  view  of  the  statute. 

I  adopt  the  same  view  in  the  present  case ;  and,  I  think,  to 
use  th6  words  of  Lord  Langdak  in  Eyre  v.  Marsden,  that  aU 
that  the  statute  does  is,  to  strike  out  the  direction  to  accumulate 
contained  in  the  will,  so  far  as  that  direction  extends  to  a  period 
exceeding  twenty-one  years,  leaving  all  other  dispositions  un- 
touched ;  and  that,  consequently,  if  the  other  dispositions  con- 
tained in  the  will  have  necessarily,  by  operation  of  law,  attached 
to  them  a  trust  for  accumulation  wholly  independent  of  any 
direction  to  that  effect  contained  in  the  will,  that  trust  for 
accumulation  must  take  effect ;  not,  indeed,  by  reason  of  the 
direction  contained  in  the  will,  but  by  reason  of  the  force  and 
effect  of  the  law,  which  is  not  touched  by  the  statute. 

In  the  case  before  me  there  is  no  direction  to  accumulate. 
It  is  true  the  testator  uses  the  words,  '^  with  the  accumulations, 
if  any ;"  but  I  make  the  same  observation  upon  that  which  the 
Vice'  Chancellor  did  in  Bridgnorth  v.  Collins,  But  the  accumu- 
lation arises  out  of  the  duty  of  the  executors  to  invest  and  make 
the  most  of  the  residue  which  is  to  be  given  to  the  eldest  son  of 
Mrs.  Archibald,  upon  his  attaining  twenty-one ;  or  if  there  be 
.  no  son,  to  her  eldest  daughter  on  her  attaining  that  age ;  or 
failing  such  children,  to  the  plaintiff  John  Sherburne  Tench  on 
similar  conditions;  or  if  he  be  dead,  to  the  other  plaintiff, 
Edward  B.  Tench,  on  the  same  conditions. 

The  result  is  that,  in  my  opinion,  the  devises  and  bequests 
contained  in  this  will,  and  the  accumulations  incidental  to  them 
are  not  within  the  provisions  of  the  statute  39  and  40  Greo.  3. 
c.  98.;  and  that  the  accumulations  must  go  on  until  some  person 
shall  have  acquired  a  vested  interest  in  possession  in  the  residue 
so  disposed  of. 

Solicitors:  T.  Wldte  ^  Sons;  J.  D. Finney;  Taiham  ff  Proc- 
ter ;  Meredith,  Reeve  y  ^  Co. 
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1  HIS  was  a  demurrer  for  want  of  equity,  filed  by  Mary  Earl  j^^^^  ^,1 

to  a  bUl  by  James  Earl  her  husband,  against  her  and  Samuel  the  wife  for 

Fenisy  a  trustee  for  her  of  certain  real  estate,  praying  that  Ferris  ^^  ^^  2ed 

mig^t  be  declared  to  hold  such  real  estate  in  trust  for  the  plain-  by  her  husband 

tiff,  for  a  conveyance  to  him,  and  for  an  account  of  the  rents  and  a^o^  for 

profits  received  by  Ferris.  ^«''  ^^  "^ 

«  estate  par* 

1.  The  biU  alleged  as  follows :  —  That  Mary  Earl  for  some  chMed  oat  of 
years  lived  as  housekeeper  with  W.  HoUey,  and  during  that  ^^^JJJ^ 
period  accumulated  a  considemble  sum^of  money,  unknown  to  apart  firom  her 
the  plaintiff,   partly  from  her  own  earnings  and  partly  from  bSl  after  stat* 
odier  moneys  belonging  to  her  husband.  ing  the  fact  of 

4.  5.  That  Ferris,  at  the  request  of  Mary  Earl,  who  paid  the  the  wif^  uid 
consideration  money  for  the  same  out  of  the  moneys  so  accu-  ^^  purchase 

Dv  uie  tifnstfifi 

molated  by  her  became  the  nominal  purchaser  of  certain  real  for  her  separate 
estate,  which  was  thereupon,  without  the  plaintiff's  knowledge  ^S*^. 
or  privity,  conveyed  or  released  to  Ferris,  in  trust  for  the  sole  band  nerer  as- 
ind  separate  use  of  Mary  Earl.  ^S^rSJlSing 

6.  That  the  plaintiff  never,  directly  or  indirectly,  gave  or  her  sayings  for 
authorized,  or  empowered  Mary  Earl  to  hold  or  retain  her  u»I*^^ltthe 
earnings,  or  any  other  moneys,  for  her  sole  or  separate  use  or  trustee  on  a 
sanctioned,  or  assented  to  the  said  conveyance  to  Ferris  in  any  casionadmitted 
manner.  *^\*""^^? 

right.    That 

7.  Hiat  Ferris  distrained  for  rent  upon  a  tenant,  but  upon  the  wife  alleged 
the  plaintiff  asserting  his  right  to  the  rent  .as  the  husband  of  ^^^^"^ 
Mary  Earl,  Ferris  knowing  that  the  plaintiff  was,  in  truth,  justly  moneys  to 
entitled  thereto,  withdrew  his  bailiff,  and  allowed  the  pkintiff  ^uuedfor^ 
to  receive  the  same.  separate  use, 

14.  That  Ferris  paid  no  part  of  the  consideration  for,  and  trustee  held 
had  no  benefidal  interest  in,  the  said  real  estate,  but  only  held  ?»®  ^'^  &' 

.    •  ,    V,  1        1        •  4*      1    Vi      •     ber  sole  and 

it  m  trust;  and  that  under  the  circumstances  set  forth,  £ems  separate  use, 
was  a  trustee  for  the  plaintiff.  free  froin  ^e 

*  ^  control  of  her 

19.  That  Mary  Earl  alleged  that  the  said  real  estate  was  husband.   The 

purchased  with  moneys  of,  or  to  which  she  was  possessed  or  f^  a^conw- 

entitled,  for  her  sole  and  separate  use ;  and  that  Ferris  was  now  ance  from  the 

a  trustee  of  the  said  estate  for  her  sole  and  separate  use,  free  sou^no^de- 

from  the  control  or  risrhts  of  the  plaintiff.  c^^  against 

Mr.APa/»,«-andMr.5a««in8opportofthedemurrer.  %tt.i^ 

This  is  an  attempt  on  the  part  of  the  husband,  who  has  for  ^^  ^?^  ^®" 

,       ,  ,  murrable  on 

years  been  living  separate  from  his  wife,  to  obtain  her  earnings,  two  grounds  % 

1st,  Slat  the 
vi^e  coold  onl  J  be  made  a  party  defendant  to  a  suit  by  her  husband  in  respect  of  her  separate  estate^ 
tike  existenee  of  which  separate  estate  the  bill  denied ;    2nd,  that  the  bill  did  not  allege  that  t^ 
tnrtee  denied  the  husband's  tiUe,  or  that  he  insisted  upon  any  right  in  the  wife. 
Deamier  allowed. 
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The  prayer  asks  that  the  trustee  may  be  ordered  to  convey  to 
the  plaintiff,  but  no  decree  is  asked  against  the  wife ;  and  the 
only  reason  for  making  her  a  party  lies  in  the  nineteenth  para- 
graph. The  bill  does  not  allege  that  the  wife  has  some 
interest  to  be  protected.  The  plaintiff  denies  assent  to  his 
wife's  accumulations,  and  alleges  that  the  property  belonged  to 
him  from  the  first  The  bill  does  not  all^e  that  the  trustee, 
in  refusing,  sets  up  any  right  of  the  wife;  but,  on  the  contrary, 
in  the  seventh  paragraph,  states  that  the  trustee  knowing  the 
right  of  the  [husband  withdrew  a  distress,  and  allowed  the 
husband  to  receive  the  rent.  The  trustee  sets  up  no  claim  for 
the  wife,  and  she  can  make  no  claim  for  herself  in  this  suit 
The  wife  is  the  same  person  in  law  as  the  husband,  and  he 
cannot  sue  her,  except  in  respect  of  her  separate  estate,  the 
existence  of  which  separate  estate  is  denied  by  the  bill. 

Mr.  SandySf  for  the  plaintiff,  cited  HanroU  v.  Cadwat" 
lader.  (a) 

Mr.  B.  Palmer^  in  reply. 

The  Master  of  the  Bolls.  This  is  a  suit  by  a  husband 
against  a  trustee. and  his  own  wife,  and  seeks  that  some  pro- 
perty may  be  declared  to  belong  to  him,  and  not  to  his  wife, 
and  that  the  trustee  may  be  declared  to  hold  it  in  trust  for 
him. 

The  case  is,  that  a  married  woman,  from  money  saved  and 
other  sources,  has  become  possessed  of  an  estate,  which  has 
been  conveyed  to  a  trustee  for  her,  and  the  husband  files  a  bill 
to  obtain  the  estate,  making  his  wife  a  party.  This  is^  I  think, 
established  by  all  the  cases  upon  the  subject,  that  the  wife  can 
only  be  made  a  party  defendant  to  a  suit  by  her  husband,  in 
respect  of  her  separate  estate,  and  that  the  husband,  by  making 
her  a  party,  admits  the  existence  of  separate  estate.  The  ques- 
tion is  discussed  in  the  cases  of  Davis  v.  Front  (i),  and  Wake 
V.  Parker,  (c)  Hanrottv.  Cadwallader  is  in  fact  a  case  of  separate 
estate,  although  at  first  sight  it  does  not  seem  to  be  so. 

I  am  of  opinion  that  the  wife  ought  not  to  be  made  a  party 
except  in  respect  of  her  separate  estate.  This  alone  would  be 
sufficient  to  induce  me  to  allow  the  demurrer;  but  there  is  also 
another  reason  why  I  should  do  so  upon  the  case  made  by  the 
bill)  which  does  not  allege  that  the  trustee  denies  the  plaintiff's 
title,  or  that  he  insists  upon  any  right  in  the  wife.  In  fiftot,  it 
alleges  that  when  the  trustee  was  made  acquainted  with  the 
plaintiff's  claim,  he  withdrew  a  distress  for  rent  made  upon  a 
tenant  of  the  property,  and  allowed  the  plaintiff  to  receive  the 


(a)  2  Boss.  &  M.  546. 


{b)  7  Bear.  288. 


(e)  SKseB,69. 
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roit  It  18  dear  the  wife  would  not  be  a  proper  party  in  an 
ic&m  at  Liawy  and  if  she  k  bo  in  Equity,  it  can  only  be  in 
respect  of  her  separate  estate.  But  the  husband,  by  his  bill, 
dahm  the  property  as  his  own,  and  thereby  denies  the  existence 
of  his  wife's  separate  estate* 

I  am  therefore  of  opinion  that  the  wife  is  not  a  proper  party, 
and  the  demurrer  must  be  allowed ;  but  in  allowing  this  de- 
mnrrer,  I  do  not  say  that  the  husband  is  not  entitled  to  this 
property,  but  not  upon  the  present  bill. 

Demurrer  allowed. 

Solicitors :  E.  J»  Hortan  ;  and  J,  Finder • 
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THOMPSON  V.  BEASLEY. 

Elizabeth  TEBBY  made  her  wiU,  dated  the  17th  of 
Nofrember  1806,  and  thereby  gave  '*  her  property  or  effects 
deposited  in  the  Long  Annuities,  or  either  of  the  stocks  within 
tiie  Bank  of  England,  to  Elizabeth  Thompson  during  her  na« 
tmal  life,  for  her  own  sole  use,  and  at  her  decease,  if  she 
leases  a  child  it  shall  be  entitled  to  the  said  interest,  if  children 
they  shall  have  the  afqresaid  interest  equally  divided  among 
them ;  but  if  there  should  not  be  any  child  or  offtpring  left, 
then  my  desire  is  that  the  property  should  be  sold  out  of  the 
fands,  and  her  husband  to  have  and  receive  the  sum  of  20/.  of 
good  and  lawful  money,  and  the  remainder  to  be  divided  be- 
tween my  three  brothers,  &c."  The  testatrix  died  in  1820,  and 
Elizabeth  Thompson  in  1863.  Elizabeth  Thompson  had  one 
child,  who  died  in  1849,  leaving  six  children  her  surviving. 
Bidiaid  Thompson,  the  husband  of  Elizabeth  Thompson,  now 
fileda claim  for  the  202. 

Mr.  Berkeley  in  support  of  the  claim  contended,  that  the  words 
duld  or  offering  could  not  be  extended  to  grandchildren ;  and 
cited  Bytketea  v«  Bythesea  (a),  Bryam  v.  Mamnion  (6),  Elli' 

emibey.  Oomperiz{c\  Gordon  v.  Hope{d)y  Swift  v.  Swift  (e), 

TridteyY.  Trickey.(f) 
Mr.  fFiekens  and  Mr.  Surrage,  for  the  defendants,  were  not 

edkdupoD. 

Thb  Vioe-Chanoellob.  I  toi  of  opinion  that  the  plaintiff 
iflfoot  entitled  to  this  legacy.  The  question  is  not  whether  there 
is  toy  gift  of  this  legacy  to  any  offspring  other  than  children,  but 
whether  theglft  is  to  children  and  offipring.    Now,  it  is  clear  that 


Vies- 

CBAMOKLLOa 


Aov.  6. 

A  gift  to  oUl- 
dren,  **  and  if 
there  should, 
not  be  any 
child  or  off* 
epring,"  then 
orer,  HM  to 
beagift  tothe 
iitaeindefi- 
aitdj. 


(a)  17  Jnr.  645. ;  2  Jarm.WilU,  362. 

(»)5De.G.&Siii.737. 

(0  3  MyL  &  Cr.  127. 


d)  3  De  G.  &  Sm.  351. 

e)  8|Sim.  168. 
(f)  3  MyL  &  K.  560. 
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\2!^     any  woid  which  in  genei^  acceptance  means  ifl8ue,nmy 
Vice-        to  children  only,  but  when  the  testatrix  clearly  says,  ^  if  there 

X^iwLBT    ^^"^^  ^'^^  "^  *°y  chil<J»"  a^d  then  adds,  "  offspring,"  surely  she 

means  by  offipring  something  different  from  children.    Otherwise 

THOMPflOM     it  is  absurd.     The  testatrix  must  therefore  by  the  word  offipring 
BsAujET.     he  held  to  mean  ''  issue  "  indefinitely. 

Clium  dismissed  without  costs. 
Solicitors:  Sutctiffe  ^  Summers;  Boscoe. 


Vkje- 

CHANGBLLOa 


„    ,  ^ .  WYNCH  V.  GRANT. 

iVoo.  S.  0*  S. 

wh^^a  ^'  '^^  JOHN  PETER  GRANT,  on  his  marriage  with  Lady 
debtor  of  B.,  GrTant,  had,  by  a  Scotch  settlement,  secured  to  her  for  her  life, 
f^i^^  in  different  sums,  550i  Sir'J.  P.  Grant,  by  a  deed  dated  1844, 
and  C  hU  *  was  appointed  a  trustee  of  the  marriage  settlement  of  Mr.  and 
Sr  wM^insti-  ^^'  Wynch,  in  respect  of  which  he  conunitted  a  breach  of 

toted  for  the      trust.(a) 

^X^^^!^  Sur  J.  P.  Grant  died  on  the  17th  May  1848,  having  by  his 

Before  decree,  will  confirmed  the  ante-nuptial  contract,  and  appointed  Thomas 

also  appoint^  George  Grardiner  and  James  Gibson  Craig  his  executors.    The 

O.  and  C.  his  breach  of  trust,  if  established  ac^ainst  his  estate,  would  render 

executors* 

^eUthatO.     the;  assets  insuflicient  to  pay  all  his  creditors  in  full.     Lady 

*"ti^^o"      Grant  died  in  1852,  never  having  received  any  of  the  550/« 

retain  oat  of     secured  to  her  by  the  marriage  settlement ;  and  by  her  will  she 

deMd^^  b!  appointed  the  same  persons  her  executors  as  were  the  executors 

fh>m  A.,  as      of  her  husband.     This  suit  was  instituted  for  the  administration 

^ttcreditors  of  Sir  J.  P.  Grant's  estate,  in  the  lifetime  of  Lady  Grant,  but 

of  A.,  standing  ^f^  the  period  of  her  death  no  decree  had  been  pronounced.   The 

^paatum     ^^qq^j^j^  jj^d  in  their  hands  assets  of  Sir  J.  P.  Grant,  and  ^ 

StaimtnL     claimed  to  retain  out  of  them,  as  the  personal  representatives  of 

his  wife,  the  550/.  due  to  her,  in  priority  to  all  other  creditors 

standing  pari  passu  with  themselves.     The  opinion  of  a  Scotch 

advocate  had  been  taken  upon  the  point,  who  advised  against 

such  a  right  of  retidner  by  Lady  Grant's  executors.     They  had, 

however,  taken  in  a  claim  ta  the  Chief  Clerk's  office,  which 

he  had  disallowed;   and  the  case  now'  came  on,  on  further 

directions. 

ArpasffuL         Mr.  Glasse  and  Mr.  A.  Smith,  for  the  creditors  of  Sir  J.  F. 

Grant,  contended  against  the  right  of  retainer.     fFyait  v. 

Wyatt  (b),  and  Burnet  v.  Dixe  (c),  were  cited. 

(a)  See  antiy  yoL  ii.  p.  1135.  (e)  I  BolL  Abr.  922. 

(b)  I  Madd.  Ch.  Pr.  730.  n.  4th 
Feb.  1820. 
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Mr.  Giffard  and  Mr.  Caims,  for  ihe  executors,  cited  MitcheU 
Km  T.  Piper  (a),  and  Thomp$on  y.  Grant,  (b) 

The  Yicb-^hancellob  directed  the  case  to  stand  over,  in 
Older  to  seaxch  for  the  case  in  Maddock,  Wyatt  v.  fFyatt,  which 
W9B  a  case  sent  to  a  Court  of  Law  upon  a  similar  point ;  he 
then  said, — 

The  light  of  an  executor,  who  is  also  a  creditor,  to  retain  his 
debt  out  of  the  assets  of  his  debtor  which  may  come  to  his 
hands,  is  a  Common  Law  right ;  and  the  reason  why  an  executor 
is  entitled  to  retain  a  debt  due  to  himself  out  of  his  testator's 
assetsy  in  priority  to  other  creditors  pari  passu  with  himself,  is 
because  he  cannot  recover  his  debt  by  suing  himself,  while  the 
other  creditors  may  sue  him  for  their  debts ;  and  so  they  would 
be  in  a  better  position  than  he  could  be.  Now,  here,  these 
executors  cannot  possibly  sue  themselves.  I  directed  this  case 
to  stand  over  to  search  for  the  authority  of  Wyatt  yr.  Wyatt; 
but  nothing  appears  to  have  been  found,  though  that  case  was 
sent  to  a  Court  of  Law.  I  must  therefore  decide  the  present 
case  as  one  independent  of  authority. 

In  this  case  Sir  John  Peter  Grant,  the  debtor,  appointed  two 
executors.  ^  An  administration  suit  was  instituted  for. the  ad- 
ministration of  his  estate ;  before  decree.  Lady  Ghrant  died,  and 
appointed  the  same  two  persons  her  executors ;  and  the  question 
is  whether  the  right  of  priority  exists  in  that  case,  though  there 
dearly  would  have  been  none  if  Lady  Grant  had  herself  been 
living.  The  ground  on  which  the  rule  rests  appears  to  me  to 
apply  as  much  to  the  one  case  as  to  the  other.  If  there  had  been 
a  decree,  that  would  have  prevented  the  existence  of  the  right  to 
retun,  because  all  the  creditors  would  have  been  paid  pari  passu  ; 
but  until  the  decree  no  creditor  could  be  prevented  from  ex- 
erddng  his  legal  rights. 

I  am  of  opinion,  therefore,  that  these  executors  are  entitled  to 
retain  the  debt  due  to  Lady  Grant  out  of  Sir  John  Peter 
Granf  s  assets  in  their  hands,  as  against  all  other  creditors 
Btanding  pari  passu  with  Lady  Grant. 

Solidtors :   OUversan,  Denby,  Sf  Lame  ;  Harrison  if  Beale* 
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(a)  8  Sim.  68. 


(5)  Ru88.  540. 
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JENKINS  V.  BRYANT. 
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order  of  course  bad   been  obtained  at  the  Bolls  by  ciuuigethe 
two  of  the  defendants  to  change  their  solicitor ;  and  a  motion  cause,  who  had 

been  appointed 
by  deed  between  the  party  and  the  foUcitor  discharged  with  costs. 
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.     was   now   made   to  discharge   the   order,   on    the  groond 
VicB-        that  at  the  time  when  it  was  applied  for,  the  speoial  <ar- 
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Argument 


KnEDBMu?    ^u™>^^A°<^^  attending  the  original  appointment  of  the  solidtor 

had  not  been  disclosed  to  the  officer  at  the  Bollg.    The  solicitor 

was  mortgagee  of  shares  in  a  ftind  in  Court,  and  there  were 
contained  in  the  mortgage  deed,  very  special  proyisions  as 
to  the  solicitor  conducting  the  proceedings  in  the  suit,  as  the 
solicitor  for  the  two  defendants. 

Mr.  Olasse  and  Mr.  fV.  H.  Bennett  in  support  of  the  motion, 
cited  a  decision  of  the  Master  of  the  RoUt  in  a  case  of  BLchardi 
▼•  Scarborough  Market  Company,  (a) 

Mr.  Toller 9  contra.  The  facts  of  this  case  showed  it  to  be 
one  of  hardship  and  oppression  on  the  part  of  the  solicitor.  The 
irrevocable  appointment  of  the  solicitor,  as  contended  for,  wa8 
contrary  to  public  policy:  De  Feucheres  v.  Dawes  (h\  Jn  re 
Moss,  (c) 

Judgmait.  The  Yice-Chakcbllob  Said  that  without  expressbg  any 
opinion  on  the  merits  of  this  case,  it  was  clear  that  there  was 
some  question  between  the  parties  and  their  solicitor,  as  to 
whether  he  could  be  discharged ;  and  instead  of  the  question 
being  decided  in  Court,  an  order  of  course  had  been  obtained; 
whilst  a  special  order  was  necessary,  even  if  it  should  ultimatelj 
appear  that  the  parties  were  entitled  to  discharge  their  solicitor. 
If  the  Master  of  the  Rolls  had  been  informed  of  the  circum- 
stances, he  would  not  have  given  a  common  order,  but  would 
have  required  a  special  application. 

Order  discharged,  with  C08ta. 
Solicitors t  Remnant;  Trehorne  ^  White. 


(a)  17  Jar.  294. ;  S.  C.  17  Beav.83. 
(6)  llBwr.46. 


(c)  17  Beav.  69. 


VlCE- 

Chancellok 

KiNDEBfiLBT. 

Nov,  9. 

An  order  for 
the  substitution 
of  the  name  of 
the  committee 
of  ft  lunatic 
defendant  in  a 
suit  made,  after 
decree. 

JudgmmU. 


BRYAN  V.  TWIGG.     . 

MR-  -K  CLARKE  moved  in  this  case,  after  decree,  for  an 
order  that  the  name  of  a  new  committee  of  a  lunatic  defendant 
might  be  substituted  for  that  of  a  deceased  defendant ;  and  that 
all  future  proceedings  in  the  cause  might  be  carried  on  in  the 
name  of  such  new  committee.     Li/on  v.  Mercer,  (d) 

The  Vice-Chancelloe,  following  Lyon  v.  Mercer,  msde 
the  order. 

Solicitors :  Boys  §•  Tweedie. 

(d)  1  Sim.  &  St.  356. 
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On  the  lOtii  of  August  1843,  Martha  Elizabeth  Harper  in-       S^^"- 
iermarried  with   George  Harper,  the  testator  in  the  cause.      j^i\ 
Geoi^  Harper  had  been  once  previously  married,  and  was  then       ^f»'  n. 
a  widower,  and  Martha  Elizabeth  Harper  was  his  second  wife.     Br  the  custom 
On  the  28th  of  February  1861  George  Harper  purchased  ^]^in"th?* 
fiom  John  Faulkner  Wood,  the  customary  fee  simple  of  a  piece  county  of  a, 
of  copyhold  land,  holden  of  the  Manor  of  Doddington,  in  the  copyholder  is 
parish  of  Whitchurch,  in  the  county  of  Salop,  and  thereupon  on  ^f  ^'^^*^® 
the  28th  of  Februaiy  1851,  J.  F.  Wood  and  Charlotte  his  wife,  bench,  or  cns- 
the  latter  being  first  separately  examined  apart  from  her  husband,  {J"^o?c  of' 
did  surrender  the  said  piece  of  land  *^  to  the  use  of  the  said  the  lands  hold- 
George  Harper  and  his  assigns  during  his  natural  life,  without  ^^orof which 
impeachment  of  waste,  and  after  his  decease  to  the  use  of  such  her  husband 
person  or  persons^  for  such  estate  and  estates,  and  upon  and  for  ^^  dur^ 
such  trusts,  intents  and  purposes,  and  with,  under,  and  subject  the  marriage 
to  such  powers,  provisoes,  limitations,  and  restrictions  as  the  estate  of  in- 


George  Harper  by  any  surrender  or  surrenders,  or  by  his  iSJJ*^*"  V* 
last  will  and  testament  in  writing,  or  any  codicil  thereto,  or  any  ried.'  In  i85i, 
writing  purporting  to  be  in  the  nature  of  his  will,  or  of  a  codicil  J^f J ^^ the^^ 
thereto,  should  surrender,  give,  devise,  or  dispose  of  the  same,  manor  of  D. 
and  in  default  of  such  surrender,  gift,  devise,  or  disposition,  and  dered^to^'.  for 
so  far  as  the  same,  if  incomplete,  should  not  extend,  to  the  use  li^Ct  with  re- 
of  the  said  George  Harper,  his  heirs  and  assigns  for  ever,  at  the  j,^  ^f  g^^h 
will  of  the  lord,  according  to  the  custom  of  the  said  manor;"  ^"^J  "  ^* 
and  Harper  thereupon  prayed  to  be  admitted  tenant  to  the  lord  rende/or  will, 
of  the  said  manor  of  the  said  piece  of  land  so  surrendered,  to  »Pl^>jt;  and, 
whom  the  lord  of  the  manor  granted  the  same,  and  delivered  thereof,  to  the 
Hasan  thereof,  according  to  the  custom  of  the  manor,  to  . have  JJJ heinand 
and  to  hold  the  said  piece  or  parcel  of  land,  with  the  appurte-  assigns,  accord- 
nances,  unto  the  said  George  Harper,  his  heirs  and  assigns  for  torn  df^the^^* 
ever,  at  the  will  of  the  lord,  according  to  the  custom  of  the  manor  of  D. 
manor ;  and  for  such  his  estate  and  admittance,  Harper  paid  a  ted  tenant  of ' 
fine  to  the  lord,  did  his  fealty,  and  was  admitted  accordingly.  *^*i*J!i*°  *"'" 
By  the  immemorial  custom  of  the  manor  of  Doddington,  the  hold  the  same 
wife  of  a  copyholder  of  that  manor,  being  either  his  first  or  J"^  w*" 
second  wife,  is  entitled  to  have  for  her  freebench  or  customary  tigtu  for  ever, 
dower,  from  and  after  the  decease  of  her  husband,  the  whole  of  ^S^of ^f"* 
the  copyhold  lands  and  tenements  held  of  such  manor  of  which  manor,  and  he 
her  husband  was  at  any  time  during  the  marriage  seised  for  an  tenam^n  that 

admittance  up 

to  his  death.    By  his  will,  dated  in  1846,  A.  devised  all  his  copyhold  lands  to  C^  npon  trusts, 
for  sale.  J3e2(2,tbat  the  widow  of  A.  was  entitled  to  her  freebench,  according  to  the  custom  of  the 


The  Dower  Act  (3  &  4  '^ilL  4.  c.  105.)  refers  only  to  estates  which  pass  by  deed,  and  not  by 


64 


THE  EQurrr  beforts. 


1854. 

Vic«« 

Gbaitcellob 

Stoast. 


POWDBBLL 

V, 

Jokes. 


MfffUHItlU^ 


estate  of  inheritance.  Such  wife»  if  she  was  the  first  wife  of 
sach  copyholder^  being  entitled  thereto  for  the  term  of  her 
natural  life^  and  if  she  was  his  second  wife>  then  for  the  term  of 
her  widowhood  only;  and  such  title  of  such  wife  cannot, 
according  to  the  custom  of  the  manor,  be  barred  or  destroyed 
by  any  surrender  or  other  act  of  her  husband,  or  otherwise  than 
by  a  voluntary  surrender  made  by  such  wife,  and  if  made  during 
her  marriage,  then  after  she  shall  have  been  first  examined  by 
the  steward  of  the  manor  apart  from  her  husband,  and  shall 
have  freely  consented  thereto. 

The  steward  of  the  manor  of  Doddington,  in  his  a£Bdavit, 
stated  that  the  first  or  second  wife  of  any  person  who  had  been 
admitted  in  such  form  and  under  such  surrender  as  Harper  had 
been,  had  always  been  considered  entitled  to  freebench  or  cus- 
tomary dower. 

Greorge  Harper  died  on  the  25th  of  September  1851,  seised  of 
the  sidd  piece  of  land,  leaving  his  wife  Martha  Elizabeth  Harper 
him  surviving,  and  having  by  .his  will,  dated  in  1846,  devised 
his  freehold  and  copyhold  estates  to  Richard  Parry  Jones,  his 
heirs  and  assigns,  upon  the  trusts  for  sale  therein  mentioned. 

The  question  was,  whether  Martha  Elizabeth  Harper  was 
entitled  to  have  for  her  freebench,  according  to  the  custom  of 
the  manor  of  Doddington,  the  before-mentioned  piece  of  land, 
purchased  by  George  Harper  in  February  1851. 

Mr.  Malins  and  Mr.  Kenyan  appeared  for  the  widow. 

Mr.  Wigram\  and  Mr.  Charles  Holly  for  Mr.  Richard  Parry 
Jones,  the  devisee,  and  in  opposition  to  the  claim  of  the  widow, 
contended  that  the  admittance  had  relation  to  the  surrender, 
which  was  the  governing  instrument  in  Harper's  title,  and  that 
the  general  devise  contained  in  his  will  operated  as  an  exercise 
of  the  power  of  appointment  contained  in  the  surrender,  and 
divested  the  whole  claim  of  the  widow  to  her  customary  dower 
or  freebench.  But  if  Harper's  will  were  regarded  as  a  devbe 
of  his  interest,  and  not  as  an  exercise  of  the  power  contained  in 
the  surrender,  the  widow  was,  by  virtue  of  3  &  4  WilL  4. 
c  105.  s.  4.(a),  not  entitled  to  her  customary  dower  or  freebench, 
inasmuch  as  the  copyholds  in  question  were  absolutely  disposed 
of  by  the  testator  by  his  will. 

They  cited  Benson  v.  Scott  (i),  Vaughan  v.  Atkins  (c), 
Church  V.  Mundy  (d),  Lord  Kensington  v.  Mansell{e)y  Bodding- 


(a)  This  section  is  as  follows:  — 
^  And  be  it  further  enacted  that  no 
widow  shall  be  entitled  to  dower  out 
of  any  land  which  shall  hare  been  ab- 
solutely disposed  of  b^  her  husband 
in  his  lifetime  or  by  his  will.*' 


(ft)  4  Mod.  Rep.  251. 
(e)  5  Bur.  2765. 
Id)  12Ves.  426. 
(e)  ISVes.  240. 


THE  EQUITY  BEFOBTS. 

ttm  T.  AbemeOnf  (a).  Sail  ▼.  JERtt  (b\  2  Jfatkini  on  CopyhoUip 
4tk  ed.  69.^  Serioen  an  CapyhoUs,  72. 

The  Vice" Chancellor  mentioiied  the  case  otLard  Chedwarth* 
1.  Edwards,  (c) 

Mr.  MaUns  in  reply. 

Ths  Yics-Chakcsllob  now  gave  judgment  as  follows :  — 
Mrs.  Harper,  by  her  petition,  claims^to  be  entitled  to  her  free-' 
bench,  according  to  the  custom  of  the  manor  of  Doddington,  in 
Shropahire^  of  the  piece  of  land,  copyhold,  of  that  manor  pur- 
chased by  her  husband,  the  testator,  George  Harper,  in  the  year 
1851.     He  was  admitted  to  hold  as  tenant  in  fee  simple  accord- 
ing to  the  custom  of  the  manor,  and  he  continued  tenant  on  that 
admittance  at  his  death.     The  custom  of  the  manor  is  satis- 
£ictorily  proved  to  be,  that  the  wife  of  a  copyholder  is  entitled 
to  have  for  her  fireebench  or  customary  dower,  from  and  after 
the  decease  of  her  husband,  the  whole  of  the  copyhold  lands 
holden  of  that  manor  of  which  the  husband  was  '^  at  any  time 
daring  the  marriage  seised  for  an  estate  of  inheritance.''    If  she 
was  the  first  wife,  she  was,  according  to  the  custom,  entitled 
for  the  whole  term  of  her  natural  life ;  but  if  the  second  wife, 
then  for  the  term  of  her  widowhood  only ;  and  this  title  of  the 
wife  cannot,  aecordiog  to  the  custom  of  the  manor,  be  barred  or 
destroyed  by  the  surrender  or  other  act  of  her  husband,  or 
otherwise  than  by  a  voluntary  surrender  made  by  the  wife ;  and 
if  made  during  the  marriage,  then,  after  she  shall  have  been  first 
eTamined  by  the  steward  of  the  manor  apart  from  her  husband, 
and  diall  have  fireely  consented  thereto.    The  devisee  in  trust  of 
Harper,  the  husband,  denies  the  right  of  Mrs.  Harper  to  free- 
bench,  insisting  that  she  is  barred  by  the  terms  of  the  surrender 
to  Harper.     That  surrender  was  to  the  following  uses :  —  ''To 
the  use  of  George  Harper  and  his  assigns  during  his  natural  life, 
without  impeachment  of  waste,  and  after  his  decease  to  the  use 
of  such  person  or  persons,  for  such  estate  or  estates,  and  upon 
and  for  such  trusts,  &c.,  as  the  said  George  Harper,  by  any 
sunender  or  surrenders,  or  by  his  last  will  and  testament  in 
writing,  or  any  codidl  thereto,  or  any  writing  purporting  to  be 
or  in  the  nature  of  his  will,  or  of  a  codicil  thereto,  shall  surren-- 
der^  ffwe^  denise,  or  dispose  of  the  same  ;  and  in  default  of  such 
somnder,  gift,  devise,  or  disposition,  and  so  far  as  the  same,  if 
incomplete,  shall  not  extend,  to  the  use  of  the  said  George 
Harper,  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord 
aoooiding  to  the  custom  of  the  manor."  It  was  argued  on  behalf 
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(ft)  1  D.  &  W.  94. 
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(c)  8  Yes.  46. 
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of  the  derisee  that  the  surrender  being  the  governing  inetrument 
In  the  title  of  Harper,  his  will  operated  as  an  appointment  of 
the  uses  under  the  surrender,  and  that  the  devisee  is  in  by  title 
paramount  under  the  surrender.  But  in  this  case  the  terms  of 
the  surrender,  which  is  properly  said  to  be  the  governing  instru- 
ment, justified  the  admittance  of  the  testator  Harper  to  the 
entire  customary  fee.  The  words  of  the  surrender  are  only  an 
amplified  description  of  the  estate  and  rights  of  a  tenant  in  fee 
simple.  Lord  Coke  {CompkU  Copyholder ^  p.  82.)  says,  the 
surrender  is  a  thing  executory,  and  the  intent  of  the  grantor 
much  favoured ;  and  he  also  says  that  the  admittance  is  the 
perfection  of  the  surrender.  The  intent  of  the  surrenderor  in 
this  case,  he  being  the  vendor  to  Harper,  was  undoubtedly  to 
make  such  a  surrender  as  should  place  the  whole  fee  simple  in 
Harper  and  at  his  disposal.  It  is,  therefore^  difficult  to  see  any 
just  reason  for  saying  that  Harper^s  admittance,  on  his  own 
prayer  to  the  lord,  being  an  admittance  to  the  entire  customary 
fee  simple,  was  not  a  proper  admittance,  and  still  more  difficult 
to  see  how  any  one  claiming  under  Harper  can  object  to  such  an 
admittance  or  such  a  surrender.  No  doubt  it  is  now  settled  that 
apower  of  appointment  may  coexist  with  the  fee  simple  in  the  same 
person ;  .but  that  coexistence  is  only  admitted  for  extraordinary 
purposes,  and  by  the  subtle  application  of  an  operation  of  the  Sta- 
tute of  Uses.  Where  the  question  is  asto  land  of  copyhold  tenure, 
and  where  the  tenancy  is  filled  by  an  admittance  to  the  whole 
customary  fee  simple,  the  admittance  being  justified  by  the 
terms  of  the  surrender,  those  words  in  the  surrender  which  de- 
clare that  it  was  to  the  uses  of  Harper's  will  become  as  nugatory 
and  inconsistent  with  the  notion  of  his  will  being  an  appoint- 
ment under  a  power,  as  the  other  words,  which  declare  that  the 
surrender  was  to  the  uses  of  any  surrender  which  Harper  might 
make,  arei  inconsistent  with  the  notion  that  a  surrender  by 
Harper  would  operate  as  an  appointment  under  a  supposed 
power  in  the  surrender  to  him  by  the  vendor.  That  Harper's 
will  can  be  treated  as  an  appointment  under  a  supposed  power 
in  the  surrender  to  him,  is  not  merely  negatived  by  his  adnut* 
tanoe  to  the  entire  customary  fee  simple,  but  since  the  statute 
Sffth  of  G^.  III.,  which  gives  tl  statutory  efiect  to  the  disposal 
of  copyholds  by  will,  without  any  previous  surrender  to  the  uses 
of  the  will,  the  argument  which  treats  a  will  of  copyholds  as 
the  execution  of  a  general  testamentary  power  of  appointment 
certainly  seems  to  me  not  maintainable  in  this  case,  or,  petfaapsi 
in  any  other.  The  effect  of  that  statute  in  this  case  seems  to 
make  those  words  of  the  surrender,  which  say  that  it  is  to  the 
uses  of  Harper's  will,  nugatory  and  superfluous  words.    It  was 
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however  argued^  that  the  surrender  being  the  governing  instru- 
ment, the  admittance  of  Harper  to  the  absolute  fee  simple  could 
not  alter  the  uses  of  the  surrender,  and  that,  according  to  the 
authorities,  any  variation  between  the  admittance  and  the  sur- 
render might  bind  the  lord,  but  could  not  bind  any  other  person. 
If  it  be  supposed  that  the  tenant,  admitted  on  his  own  prayer, 
and  his  devisee,  claiming  as,  a  volunteer  under  Us  will,  and      jvdtfmeMt, 
bound  by  his  act,  are  not  both  bound  by  the  admittance,  that 
aeems  to  me  a  mistake.    What  might  have  been  the  effect  on 
the  widow's  daim  to  freebench,  if  before  Harper^s  admittance 
to  the  entire  fee  simple  he  had  made  a  will,  and  admittance  on 
the  surrender  to  Harper  had  been  claimed  by  his  devisee,  is  not 
now  the  question ;  and  if  such  a  question  should  ever  occur  it 
may  occasion  a  discussion  of  some  interest  on  various  points,  and 
among  others,  on  the  effect  of  the  statute  55th  of  Geo.  III.,  as 
applied  to  such  a  case.     It  was  urged  that  the  surrender,  as 
made  after  the  life  estate  to  Harper,  to  the  uses  of  his  will, 
shows  that  the  intention  was  to  bar  the  right  to  freebench  by 
taking  it  in  the  form  which  would  bar  dower  if  the  limitations 
had  been  in  a  conveyance  of  freeholds  operating  under  the 
Statute  of  Uses.     But  the  form  of  the  admittance  on  Harper's 
own  prayer  to  the  customary  fee  simple,  shows  clearly  enough 
that  Harper  himself  had  no  such  intention.     This,  therefore,  is 
a  case  in  which  the  husband,  having  been  seised  of  the  fee  simple 
and  inheritance  of  this  copyhold  during  the  coverture,  the  widow 
ia,  I  think,  entitled  to  her  freebench  according  to  the  custom 
of  this  manor,  as  proved  by  the  evidence.     It  is  scarcely  neces- 
eary  to  advert  to  the  question  whether  the  late  statute,  the 
3  &  4  WilL  4.  c  105.,  as  to  dower,  extends  to  copyholds.     The 
language  of  that  statute  itself  shows  that  it  refers  only  to  estates 
whidi  pass  by  deed,  and  not  by  surrender ;  and  the  opinion  of 
Lord  St  Leonards  is  repeatedly  expressed  that  copyholds  are 
not  within  that  statute. 
Solicitors :  Vincent  jf  Day,  Johnson,  Son,  jf  WeatheraJl,  Dean 


ALLEN  V.  WILLIAMS. 

1  HIS  was  a  motion  for  a  writ  oi fieri  facias  de  bonis  ecclesituticis, 
or  for  a  writ  of  sequestrari  facias  de  bonis  ecclesiasticis,  against 
the  defendant  directed  to  the  Bishop  of  Manchester. 

By  an  order  of  the  Court,  dated  the  17th  of  April  1849  the 
defendant  waa  directed  to  pay  a  sum  of  money  to  the  plaintiff. 

»  2 
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an  attachment 
wasiflsned 
agunsthim,  to 
wnich  mm  e$t 
inventut  was 
retomed. 
The  ordinary 
sequestration 
was  therenpon 
issued  from  the 
Court  of 
Chancery,  to 
which  a  return 
was  made,  that 
A.  had  no  lay 
property,  hut 
that  he  was  a 
beneficed  clerk 
in  the  diocese 
of  M.    Upon 
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Court  ordered 
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against  A. 
directed  to  the 
Bishop  of  M., 
to  issue. 


Ab  he  fiuled  to  do  bo,  an  attachment  was  issued  against  him  and 
was  returned  nan  est  inventus.  Upon  this,  the  ordinary  seques- 
tration^  dated  the  11th  of  November  1854,  was  issued^to  which 
a  return  was  made  that  the  defendant  had  no  lay  property,  but 
that  he  was  incumbent  of  the  perpetual  curacy  of  Euston  near 
Chertsey  in  the  diocese  of  Manchester. 

Mr.  F.  T.  White  in  support  of  the  application,  made  the  fol- 
lowing references :  2  TidcTs  Practice  (a),  THdeTs  Practical 
Forms  (i),  for  the  Common  Law  Forms  of  the  writs  of>t  fa.  de 
bonis  EccUs.,  levari  fa.  de  bonis  Eccles.,  and  seq.  feu  de  bonis 
Eccks. ;  1  &  2  Vict  c.  110.  ss.  13.  18,  19,  20,  and  the  Orders 
of  May  10th,  1839,  under  which  a  writ  of  ^  fa.  may  be  issued 
in  Chancery  after  one  month  from  the  time  when  any  order  for 
the  payment  of  money  has  been  duly  passed  and  entered ;  Gilbert 
on  Executions,  (c) 

The  motion  was  first  mentioned  to  the  Court  on  the  20th  of 
November  1854,  and  the  Vice-chancellor  directed  it  to  stand 
over  in  order  that  it  might  be  ascertained  whether  there  was  any 
precedent  for  the  application.  Mr.  Monro,  one  of  the  re- 
gistrars, accordingly  handed  up  to  the  Vice- Chancellor  the  case 
of  Norton  v.  Pritchard,  before  the  late  Vice- Chancellor  of  Eng- 
land, to  be  found  in  the  Be^strar's  Book,  B.  1844,  foL  1568, 
where  a  sequestration  was  issued  to  the  Bishop  of  Norwich,  after 
a  return  made  by  the  Commissioners  of  Sequestration  that  the 
defendant  was  a  beneficed  clergyman  in  his  diocese,  {d) 


(a)  F.  1028.  9th  edit. 

aS  Ss.  72,  74,  75. 

(c)  P.  26. 

(a)  The  order  in  Norton  v.  Frit-' 
chardy  Registrar's  book,  B.  1844,  fol. 
1568,  was  as  follows :  — 

«'  Tuesday,  7th  Oct.  1845. 

^^  Whereas,  by  an  order  dated  the 
12th  day  of  June,  1845,  it  was  or^ 
dered  that  the  defendants,  John 
Hinxman  and  William  Addington 
Norton,  should,  on  or  before  the  1st 
day  of  July  then  next,  or  within  14 
days  of  the  service  thereof,  such  ser- 
vice to  be  verified  by  affidavit,  trans- 
fer 541/.  5s.  5d,  mnk  3/.  per  cent 
annuities  into  the  name  and  with 
the  privity  of  the  Accountant- Gene- 
ral, &c. ;  and  it  was  ordered  that  the 
defendant  John  Hinxman,  the  de- 
fendant Cecilia  Bligh,  and  the  de- 
fendant William  Addington  Norton, 
should,  on  or  before  the  1st  day  of 
July  then  next,  or  within  14  nays 
of  Uie  service  thereof,  such  service, 
&c.,  pay  into  the  Bank  with  Uie  pri- 
vitv,  &C.,  613d/.  cash ;  and  the  said 
defendant  William  Addington  Nor- 
ton not  haTOg  transferred  Uie  said 


Bank  Annuities,  or  paid  the  said  sum 
of  6139/.  as  by  the  said  order  directed, 
an  attachment  issued  against  the  de- 
fendant William  Addineton  Norton, 
directed  to  the  sheriff  of  Suffolk,  and 
the  said  sheriff  having  returned  that 
the  said  defendant  was  not  found 
in  his  bailiwick,  and  the  said  de- 
fendant William  Addington  Norton 
not  having  transfeired  the  said  Bank 
Annuities  or  paid  the  said  sum  of 
6139/.  by  the  said  order  directed,  it 
was  thereupon,  by  an  order  of  the 
2nd  of  August,  1845,  ordered  that 
a  commission  of  sequestration  should 
issue,  directed  to  certain  commission- 
ers, to  sequestrate  the  personal  estate, 
and  the  rents,  issues,  and  profits  of  the 
real  estate  of  the  defendant  William 
Addington,  Norton  until  he  should 
transfer  the  said  541/.  5s.  5d. 
Bank  3/.  per  cent.  Annuities  into 
the  name  and  with  the  privity,  &c., 
and  pay  into  the  Bank  witii  the 
privity,  &c.  the  said  stmi  of  6,139/. 
cash,  clear  his  contempt,  and  this 
Court  make  other  order  to  the  con- 
trary. And  whereas,  in  pursuance 
of  the  said  last  mentioned  order,  a 
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Naoember  27th. — The  Yige-Chancellob  said   that  the 
{ffindple  here  was  the  same  as  in  the  case  referred  to.     Upon 


cnmmiwirm  of  iequeBtmdoii  was  is- 
ined  oat  of  and  under  the  seal  of 
this  Court,  bearing  date  the  9th  day 
of  August  1845y  directed  to  Charles 
Hoor,  George    Moor,    and    James 
Benjer,  thereby  giTing  full  power 
lod  aiithorxtj  to  them,  or  any  two 
of  them,  to  rate  upon  all  or  any  of 
the  measoages,  lands,  tenements,  and 
red  estate  whatsoever  of  the  said 
iniliam  Addington  Norton ;  and  to 
eoDect,  receire,  and  seouester  into 
their  hands  not  only  all  the  rents 
ud  profits  of  the  said  messuages, 
Imdfli  tenements,   and  real   estate, 
bat  dbo  all  his  ffoods,  chattels,  and 
Mnoosl  estate  whatsoever,  and  Uiere- 
ibre  commanding  Ihem,  or  any  two 
of  them,  that  they  should,  at  certain 
vroper  and    convenient   days    and 
soon,  go  to  and  enter  upon  all  the 
neanisges,  lands,  tenements,  and  real 
eitite  of  the  said  'William  Addine- 
too  Norton ;  and  that  thejr  should 
eoQect,  take,  and  get  into  their  hands, 
Dot  only  the  rents  and  profits  of  his 
aid  real  estate,  but  also  all  his  goods, 
chattels,  snd  personal  estate ;  and  de- 
tain and  keep  the  same  under  seques- 
mtioa  in  their  hands  until  the  said 
William  Addington  Norton  should 
tnmsfer  the  said  541/.  5s.  5d.  Bank 
3^  per  cent.  Annuities  into  the  name 
lad  wiUi  the  privity,  &C.,  and  pay  into 
the  Bank  with  the  privity,  &c^  the 
Bsid  son  of  6139/.  cash,  clear  his  con- 
tospt,  and  this   Court  make  other 
order  to  the  contrary.  And  whereas  it 
vis'  bj  the  return  of  Charles  Moor  and 
George  Moor,  two  of  the  saidcommis- 
Bonenof  sequestration,  dated  the  30th 
of  S^ember  1845,  [stated]  that  the 
aid  Willtam  Addington  Norton  has 
vn  any  messuages,  umds,  tenements, 
or  real  estate,  the  rents  or  profits 
vhereof,  or  any  goods,  chattels,  or 
penonal  estates  which  they  can  de- 
tiio  snd  sequester  as  commanded  by 
the  said  commission;  and  that  the 
said  William  Addington  Norton  is  a 
beneficed  clerk,  to  wit,  rector  of  the 
Rctories  and  parish  churches  of  £yke 
snd  Alderton,  in  the  county  of  Suf- 
folk, and  wiUiin  the  Diocese  of  the 
Bidiop  of  Norwich,  and  he  still  per- 
M  m  his  contempt.    Now,  upon 
Bodon  this  day  made  unto  this  Court 
W  Mr.  Bacon  of  counsel  for  the 
pubtifi^  it  was  prayed  that  a  se^ues- 
tratioa  may  issue  to  the  Lord  Bishop 
^  Norwieh,  directing   him  to  se- 
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3ue8ter  the  livings  of  Eyke  and  Al- 
erton,  in  the   county  of  Suffolk, 

belonging  to  the  defendant,  William 

Addington  Norton ;  whereupon,  and 

upon  hearing  the  said  several  orders, 

the  said  commission  and  the  returns       Judgment 

thereto  read,  this  Court  doth  order 

that  a  commission  of  sequestration 

do  issue  directed  to  the  Lord  Bishop 

of  Norwich,    commanding    him  to 

enter  into  the  rectories  and  parish 

churches  of  £yke  and  Alderton,  in 

the  county  of  Suffolk,  and  take  and 

sequester  the  same  into  his  possession, 

and  all  the  rents,  tithes,  oblations, 

and  obventions,  fruits,   issues,  and 

profits  thereof,  and  other  ecclesias- 
tical goods  of  the  said  William  Ad- 

dinston  Norton  in  his  diocese,  and  to 

hold  the  same  in  his  possession  until 

the  said  defendant,  William  Adding- 
ton Norton,  shall  transfer  the  said 

sum  of  541/.  5s.  5d.  Bank  3/.  per  cent 

Annuities  into  the  name  and  with 

the  privity,  &c.,  and  pay  into  the 

Bank  with  the  privity,  &C.,  the  sum 

of  6139/.  cash,  clear  his  contempt, 

and  this  Court  make  other  order  to 

the  contrary.**    C.  M. 

The  reporter  is  indebted  to  the 

courtesy  of  Mr.  Monro  for  the  refer- 
ence to  the  following  order,  which  is 

extracted  from  the  registrar's  book, 

A  1607,  fol.  1105. 

«  XXVI  die  Julii,  1608. 

"  Inter  John  Cocke,  Clerk,  plaintiff; 
Francis  Morgan,  Esq.,  e/o/.,  de- 
fendants. 

•  "  Whereas,  by  an  order  of  the  28th 

of  June  last,  it  was  ordered,  with  the 

assent  of  the  several  parties  and  of 

the  counsel,  that  a  commission  should 

be  awarded  to  Sir  George  Fermor, 

Knight,   to  take  a  recognizance  of 

300/.  of  the  said  complainant,  and  of 

two  sureties  of  the  said  complainant 

then  named  for  the  restoring  and 

answering  of  the  profits  of  the  par- 
sonage in  question;   and  Jbha't  the 

said  commisi^ion  should  be  executed 

before  the  tenth  day  of  this  instant 

July,  and  returned  into  this  Court 

with    all    convenient    speed.     And 

whereas  the   said    complainant  in- 
formed the   Right  Honourable  the 

Lord  Chancellor  that  one  of  the  said 

sureties  was  going  into  Berkshire; 

and  that  by  reason  thereof  the  said 

commission  could  not  be  executed  in 

so  short  time,  and  therefore  desired 

that  the  said  commission  might  be 
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that  aathority^.the  order  for  a  writ  of  sequestrari  faeiat  de 
bonis  ecckstatHcis,  against  the  defendant,  and  directed  to  the 
Bishop  of  Manchester,  was  one  of  course.  It  must  be  under- 
stood, however,  that  he  expressed  no  opinion  as  to  the  effect  of 

it  upon  the  statute  13  Elizabeth,  c.  20. 
Solicitors :  Janes  jr  ArkcolL 


renewed,  and  time  ciTen  for  the  exe- 
cution thereof  nntu  St.  James's  daj 
next;  whereupon  the  11th  day  of 
this  instant  Jul^  it  was  ordered  bj 
his  Lordship,  with  the  assent  of  the 
said  parties,  tiiat  the  said  commission 
should  be  renewed  and  directed  to 
the  said  Sir  Greorge  Fermor  for  the 
taking  of  a  recognizance  of  300/.  of 
the  said  complainant,  and  of  two  such 
other  sureties  as  the  said  Francis 
Morgan  the  younger  should  like  and 
allow  of;  and  that  if  the  said  Francis 
Morgan  should  dislike  of  such  sure- 
ties as  should  be  so  offered  hj  the 
said  complainant,  then  the  said 
Sir  George  Fermor  should  take  a 
recognizance  of  300/.  of  the  said  com- 
plainant and  of  two  such  other  sure- 
ties  as  the  said  Sir  Greorge  Fermor 
should  allow  to  be  sufficient;  and 
that  if  the  said  commission  were  not 
executed  and  returned  into  this 
Ck)urt  before  the  said  feast  day  of  St. 
James,  then  the  Lord]  Chancellor's 
meaning  was  to  make  such  further 
order  for  the  possession  of  the  pro- 
fits of  the  said  parsonage,  as  his 
Lordship  should  tnink  fit.  And  in 
the  meantime,  the  said  complain- 
ant was  not  to  meddle  with  any  of 
the  tithes  or  profits  of  the  said  par- 
sonage. And  whereas  it  appeareth 
bj  several  affidavits  remaining  in  this 
Court,  that  the  said  complainant  hath, 
since  the  making  of  the  said  last 
order,  carried  divers  hay  and  fVirzes 
belonging  to  the  said  parsonage  con- 
trary to&e  said  order;  and  although 
the  said  Francis  Morgan  moved  him, 
that  the  said  tithes  misht  be  kept 
by  two  indifferent  neighbours  until 
he  had  put  in  sureties  according  to 
the  said  order ;  and  that  as  yet  the 


said  Cocke  hath  not  put  in  an^r  sure- 
ties nor  offered  any  to  the  said  Sir 
George  Fermor,  to  be  bound  with 
him  according  to  the  said  order,  but 
only  two  whom  the  sud  Sir  George 
Fermor  hath   disallowed  as  insuf- 
ficient, and  hath  delivered  a  certifi- 
cate to  the  said  Cocke  containing  his 
opinion  thereof  accordmgly.     And 
the  said  Cocke  hath  refused  to  take 
any  indifferent  course  for  the  pre- 
serving of  the  old  pi^ns  and  ;fiah 
belonging    to   the   said  parsonaee, 
although  the  fish  have  bc^n  wholly 
destroyed,  and  the  old  pigeons  Idlled 
by  twelve  dozen  in  a  night  since 
tiie  last  vacancy  of  the  said  church, 
as  by  the  said  i^davits  appearing. 
Whereof  the  Right  Honorable  the 
Lord  Chancellor  oeing  this  present 
day  informed  by  the  said  Francis 
Mox^n  the  youneer,  in  the  presence 
of  the  said  com^ainant,  and  upon 
perusal  of  the  certificate  of  the  said 
Sir  George  Fermor  doth  think  fit 
and  order  that  a  sequestration  be 
forthwith    granted  !to  Sir  William 
Tate,  Kni^t,  and  Henry  Hickman, 
Doctor  of  Xaw  and  one  of  the  Mas- 
ters of  this   Honourable   Court  of 
Chancery,  of  all  tithes,  issues,  and 
profits  of  the  said  parsonage,  with 
the    members    and    appurtenances 
thereof;  and  a  subpoena  is  awarded 
against  the  stud  John  Cocke,  Gierke, 
returnable,  &c.,  to  show  cause  the 
1st  day  of  the  next  term  why  his 
bill  should  not  be  dismissed  out  of 
this  Court ;  and  in  the  meantime,  if 
the  said  complunant  serve  the  cure 
of  the  ^said  parsonage,  then  he  is  to 
have  such  allowance  therefor  as  the 
said  Sir  William  Tate  and  Doctor 
Hickman  shall  think  fit** 


VlCK- 
CaANCBUX>B 
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THE  SOUTH  WALES  EAILWAY  COMPANY  v. 

WYTHES. 

Specific  performance,  in  I845  the  South  Walcs 
sp^o^^f  ^  Railway  Company  obtained  their  Act,  authorixing  the  oonstruc- 
formanceofan  tion  of  a  railway  from  Fishguard  and  Pembroke  dook  to 


This  Court 
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Chqwtow.     In  the  foUowbg  year  the  Sooth  Wales  Railway     .  ^^  , 
Amendment   Act  was  paaeed,  for  makmg  certain  eztennona^       Vics* 
alteradons  and  branches  in  connexion  with  the  rwlway.    Va-        Wo^^** 
rioQB  other  Acts  were  subsequently  obtained  by  the  companyi       — — ~ 
and  on  the  20th  of  August  1853,  an  Act  was  passed  called  ^^^^r^ 
""The  South  Wales   Bailway  (Pembroke  line,  &c.)>  Act,"  v^ 

enabling  the  company  to  extend  the  Pembroke  line  of  their      ^»*«*s» 
ntlway  to  Pennar  Mouth,  and  to  make  a  deviation  in  their  ^^^^^^^^ 
Pembroke  line  (a),  and  five  years  were  allowed  for  the  comple-  way  works,  the 
txon  of  the  works.  ^ch  it  can- 

Prerioosly  to,  and  pending  the  passing  of  the  last  Act,  the  ^^/^^f?' 
defendants,  who  are  railway  contractors,  wrote  to  Mr.  Brunei^  the  nonoom- 
the  engineer  of  the  company,  offering  to  execute  the  works  re-  ^^V[g,,m. 
ladng  to  the  Pembroke  branch,  except  stations,  maintenance,  pany  woaid 
and  providing  the  requisite  knd.     This  letter  formed  the  basis  ^^^ 
of  the  following  agreement  afterwards  come  to  between  the  at  common 
parties,  and  dated  August  1.  1863 :  —  ^  Nor  will  tha 

^*  South  Wales  Railway,  Pembroke  Branch.  —  Memorandum  Court  deene 
between  the  South  Wales  Bailway  Company  and  Mr.  Parson ^  of  a  bond  to 
acting  for  Mr.  Wythes  and  Mr.  Tredwell.     The  company  to  ?«  company 

J.    •    ,      1       1      .  1-  11       .  1  1    .n     1  .  forthedne 

find  the  land  within  a  reasonable  time  and  bmid  the  stations,  performance  of 
The  contractors  to  give  a  bond  to  the  amount  of  50,000/.  to  ^^^''J^ 
secure  the  performance  of  their  contract,  and  to  undertake  to  hy  epperin- 
execQte  the  works  for  a  double  line,  &c,  to  be  complete  and  ^^^^on^of 
ready  for  opening  by  the  1st  of  December  1855,  according  to  theworkiit 
the  terms  of  the  specification  to  be  prepared  by  the  engineer  ^^  to 
for  the  time  being  of  the  company,  for  the  sum  of  290,000/.,  to  ®^™  aU  the 
be  paid  in  a  new  stock  to  be  created  bearing  five  per  cent,  which  the 
interest  from  the  day  of  the  line  being  so  ready  for  openmg ;  2^!^^* 
soeh  interest  being  derived  from  the  receipts  upon  the  branch  to  he  com- 
Ene,  sixty  per  cent,  of  such  gross  receipts  being  devoted  to  such  l^'^^^ 
purpose,  and  an  additional  ten  per  cent,  making  seventy  per     ^a><"miic 
cent.,  on  all  traffic  over  the  s^d  branch,  which  shall  pass  to,  or 
from*  cue  beyond  Carmarthen,  or  any  more  distant  place  on  the 
main  line,  the  reudue  of  such  gross  receipts  being  retuned  by 
the  company  for  working  the  branch.      The  company  to  have 
the  option  of  redeeming  such  stock,  or  any  portion  thereof,  after 
the  opening  of  the  sud  branch,  upon  one  year's  notice,  at  par, 
and  paying  all  interest  due  upon  the  stock  redeemed."    And  it 
was  agreed  that  the  company  should  positively  redeem  such 
stoek  at  par,  either  in  cash  or,  at  their  option,  by  excbang- 
ii^  or  converting  such  stock  into  ordinary  company's  shares, 
upon  earfain  events  stated  in  the  agreement.     <^  The  com- 

(a)  16  at  17  Vkt  c.  210. 
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,  ^^^^'  .     pany  to  work  the  branch  in  a  reasonable  and  proper  manneri 
VicB-        and  in  case  of  difference  as  to  working  to  be  settled  hj  arbitra- 
^Ww?^*    tion.     Any  of  the  details  of  this  arrangement,  in  case  of  differ- 
I,        ence,  to  be  determined  by  a  referee  to  be  appointed  by  the 
South  Wales  Solicitor  General  for  the  time  being  on  the  application  of  either 
V.       '    portys  such  referee  to  draw  ont  and  settle,  on  behalf  of  both 
Wtthbs.      parties,  the  documents  necessary  to  carry  it  into  effect    The 
Statem€nt     arbitrators  under  the  working  clause  to  have  the  power  of  con- 
sidering whether  the  mode  of  working  the  Pembroke  branch 
be  reasonable,  having  reference  to  the  company's  mode  of 
worldng  the  branch  to  Neyland^  and  both  parties  to  abide  by 
any  award  that  may  be  made.** 

The  bill  stated  that,  but  for  this  agreement,  the  bill  before 
Parliament  in  August  1863,  would  have  been  withdrawn,  and 
that  it  was  passed  into  an  Act  on  the  faith  of  that  agreement 

Shortly  after  the  date  of  the  above  memorandum  and  the 
passing  of  the  Act,  Mr.  Brunei  prepared  a  specification,  and,  on 
its  completion,  a  draft  formal  contract,  embodying  the  terms 
of  the  memorandum  of  agreement,  together  with  a  copy  of 
Mr.  Brunei's  specification,  was  sent  to  the  defendants.  To  this 
and  subsequent  applications  on  behalf  of  the  company  no  answer 
was  returned. 

It  was  also  alleged  in  the  bill  that  the  specification  contained 
every  necessary  and  proper  particular,  and  defined  aocuratelj 
the  works  to  be  done  by  the  defendants ;  that  the  memoran- 
dum of  agreement  was  such  as  any  railway  contractor  could 
comprehend ;  and  that  there  never  had  been  any  difference  be- 
tween the  company  and  the  defendants  as  to  the  line  of  rail- 
way intended;  that  the  defendants  well  knew  the  company 
were  liable  tp  penalties  under  the  Act  in  case  of  noncompletion 
within  a  certain  time  (a);  and  that  the  nonperformance  of 
the  agreement  was  a  fraud  upon  the  company,  who  had  partly 
performed  it  on  their  part.  The  bill  prayed  a  specific  per- 
formance according  to  the  terms  of  the  specification,  the  com- 
pany offering  on  their  part  to  effectuate  the  agreement ;  and 
a  declaration  that  it  might  be  binding  on  all  parties ;  and  that 
the  defendants  might  be  decreed  to  give  a  bond  in  the  amount 
of  50,000/.  to  secure  the  performance  of  their  contract. 

Each  of  the  defendants  demurred  separately  to  the  bill  for 
want  of  equity. 

Mr.  Daniel  and  Mr.  Babington^  for  Mr.  Wythes,  contended 
that  the  agreement  was  uncertain  and  vague  throughout  At 
the  time  it  was  entered  into,  the  company  had  an  existing  Act, 
authorizing  them  to  make  a  Pembroke  line  of  railway.    So  also 

(a)  Sect.  S3. 


Wood. 


THE  SQurrr  bsports.  78 

H  WIS  impoBBible  for  the  Court  to  asoertain  firom  the  language      .  1>^\ 

of  the  agreement  wbat  works  were  to  be  done,  or  within  what        Vicx- 

tme.    Limdsixy  ▼•  Lynch  (a),  Harnett  y.  Yeildxng  {b\  Starer  v. 

The  Great  Western  Railway  Company  (c),  Ranger  v.  The  Great 

WtOem  Baihoay  Company,  (d)  ^oth  W^lu 

Tbe  xostminent  was  not  under  seal  as  required  by  the  Statute  ^ 

dFrnada :  Itidguyajf  ▼.  WharUm*  (e)  But  assuming  it  to  be 
good  under  the  statute,  it  bound  the  defendants  to  execute 
vodcB  for  which  payment  was  provided  in  a  manner  not  war- 
nated  by  the  company's  Act  (/)  It  was  therefore  ultra  vires. 
Moreorer,  the  agreement  was  proyidonal  only,  and  incomplete : 
FSat  T.  Brandan(£^^ ;  and  must  be  regarded  as  preliminary  to  a 
more  binding  contract  to  be  entered  into  if  both  parties  con- 
tnct  to  be  entered  into  between  the  parties.  A  locus  pcmitentia 
WIS  reserved  to  each  party,  to  make  alterations,  or  to  refuse  to 
be  bound  by  it.  The  company  might,  after  they  had  obtained 
their  Act,  have  withdrawn  firom  it  altogether;  but  if  the  same 
Eberty  were  denied  to  the  defendants  there  would  be  no  mu- 
tnaGty.  This,  therefore,  was  not  such  a  case  as  would  bduce 
the  Court  to  decree  a  specific  performance. 

As  to  the  bond,  the  Court  would  not  direct  that  to  be  given, 

unless  the  object  of  it  were  effective,  and  the  contract  legal:  Avery 

V.  Longford,  (h)     The  plaintifis  had  a  remedy  at  law,  which 

they  could   enforce  at  once.     See  also  Lord  James  Stuart  v. 

The  London  and  North  Western  Railway  Co,  (t) 

Mr.  W.  M.  James  and  Mr.  Rogers  for  the  defendant  TredwelL 
The  Pembroke  branch  was  an  original  part  of  the  railway  autho* 
xized  to  be  made.  This  agreement  could  not  be  executed: 
Mosdy  T.  Virgin,  (k)  It  was  uncertain  and  unreasonable. 
Moreover  there  was  no  power  in  the  Companies  Clauses  Act  (2), 
authoriang  the  payment  of  dividends  out  of  new  stock  to  be 
created,  and  it  was  very  doubtful  whether  the  company  had  the 
power  to  pay  for  the  works  in  shares.    The  plaintiffs  nowhere 

(a)  2  Sch.  &  Lef.  1.  shares  authorized  to  be  created  by 

(h)  Ibid.  649.  existing  Acts;  and  (section  38.)  to 

le)  3  Rail.  Cas.  106.  convert  money  which  the  company  is 

(<0  Ibid.  298.  empowered  to  borrow  by  existing 

(e)  2  £q.  B.  839.  Acts  into  capital,  by  creating  new 

if)  16  &  17  Vict,  c  210.    By  sec-  shares  or  stock  to  be  called  **  South 

tioii  35.  and  following  sections  powers  Wales  Railway  Debenture  Shares'* 

wt^  giTen  to  the  company  to  raise  or  stock;  and  (section  39.)  to  create 

addiSomd  capital  by  the  creation  of  and  issue  such  new  shares  in  manner 

new  shares   oy  way  of  preference  determined  at  a  special  meeting  of 

"^        ;  and  (section  36.)  to  apply  the  company. 


towards  the  purposes  of  this  Act  any  (g)  8  Ves.  159. 

ezisttng  capital  they  hare  power  to  (X)  2  Eq.  Rep.  1097. 

laiaeiinderpreTions  Acta  not  thereby  (i)    1  De  G.  Sl  &  Gr.  721. 

■pecifically  appropriated;  and  (sec-  \k)  3  Yes.  184. 

tMQ  37.)  to  create  new  preference  (/)  8  &  9  Vict  c.  16. 
shares  or  stock  in  Ilea  of  certain 
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<■     ,    ,1^  alleged  in  their  bill  any  Btatutory  enactment^  or  meeting  of  pro- 

CHijr^LLD  P™*^"  enabling  them  to  create  preference  stock.     They  had 

Woojx  no  power  to  deprive  themaelves  of  the  means  of  working  the 

•  railway,  or  of  diverting  the  gross  receipts  to  the  payment  of 

Bazlwax^^  the  works  when  executed.      See  Lucas  y.  Commerfard  {a)$  as 

».  to  covenants  to  build. 

AravmamL  ^^'  ^^^  ^^^  ^'  ^*^^'*^»  ^^^  *^®  Company.     The  phuotiffi 

on  the  faith  of  this  agreement  proceeded  to  obtain  the  passing  of 
the  bill  then  before  parliament.  It  was  said  that  this  was  an 
illegal  contract.  If  so,  the  Court  would  not  enforce  it :  but  if 
it  were  legal,  it  would  direct  the  bond  to  be  given,  that  the 
question  might  be  decided  at  Law.  Then,  as  to  the  alleged  ua« 
certainty,  the  Pembroke  branch  intended  was  easily  ascertainable. 
So  as  to  the  rest,  and  parol  evidence  was  admissible  to  explain 
the  ambiguity.  With  regard  to  the  power  of  the  company  to 
issue  new  stock  to  pay  this  liability,  it  might  be  answered  that 
they  must  pay  their  debts  and  liabilities :  and  the  proposal  here 
was  to  pay  out  of  profits.  The  company  are  entitled  to  the 
bohd,  whether  it  were  for  assessed  or  for  liquidated  damages : 
Lumley  v.  Wagner,  {b)  \^The  Vice-chancellor.  I  must  see 
my  way  dear  that  these  gentlemen  will  get  the  290,OOOiL 
on  the  completion  of  the  works  before  I  can  compel  them  to 
give  the  bond.]  There  might  be  a  reference  to  chambers  to 
ascertain  whether  the  company  had  power  to  perform  their 
agreement,  and  if  it  had  such  power  the  Court  would  decree 
specific  performance :  Chraham  v.  Oliver,  (c)  The  Court  would 
take  upon  itself  to  execute  a  trust,  however  wide  and  uncertain 
in  its  terms,  Martin  v.  Martin  (d) ;  and  would  not  refuse  to  enforce 
a  contract,  the  nonperformance  of  which  would  be  a  fraud  upon 
the  plaintiffiu 

Judgment.  Thb  Vice-Chakcellob.     I  think  the  decision  of  these 

demurrers,  although  a  great  number  of  questions  have  been 
raised,  must  depend  upon  the  wide  general  principles  which 
have  been  applied  to  all  cases  of  this  character  from  a  vexy^ 
early  period,  and  that  any  further  consideration  I  could  give  to 
the  case  would  not  induce  me  to  alter  my  opinion  in  that 
respect. 

If  the  agreement  had  been  simply, — and  for  this  purpose  I 
will  assume  in  favour  of  the  plaintiff  that  it  was  an  agreement 
clearly  and  distinctly  within  the  Statute  of  Frauds,  and  that 
everything  is  as  plainly  expressed  in  it  as  if  the  contract  had 

(a)  3  Bro.  C.  C.  166. ;  1  Ves.  2S6.  (c)  8  Beav.  124. 
S.C.  (iO»Htre,l. 

(b)  1  De  G.  M.  &  G.  604. 
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^jwa  fdlly  drawn  out,  and  that  it  is  a  contract  in  the  common  ,  ^^^^'  , 

km  to  execute  certain  works  on  the  payment  of  this  sum  in  Vice- 

\       HKmey'a  vorili»  instead  of  by  shares,  as  here, — I  cannot  conceive  Chancbllob 

l!bat»  irith  the  ezopption  of  the  allegation  of  the  fraud  practised  * 

on  the  plaintiffi^  to  which  I  will  presently  advert,  there  is  any  South  Wai^bs 

to  diatinguiflh  thb  case  from  Banger  v.   The    Great  ^^ 


\ 


ffeeterm  Company  (a),  where  my  Lord  Cottenham  made  the  Wtthes. 
obeervations  dted  by  Mr.  Daniel^  that  the  contract  was  clearly  •^'«<^w«»*' 
of  a  nature,  so  &r  as  that  case  went^  which  this  Court  would 
not  oficute ;  and  I  apprehend  that  there  is  no  instance  to  be 
&and  in  the  books  at  all  approximating  to  a  case  like  the  one 
now  before  me,  in  which  the  Court  is  asked  to  exercise  its 
jnrifldictioo,  and  decree  a  specific  performance  to  carry  into 
eSect  a  contract  for  the  execution  of  works  of  a  very  com- 
pliOAted  and  difficult  character,  and  for  the  noncompletion 
of  which  a  remedy  may  be  had,  as  it  seems  to  me,  not  only 
adequate,  but  better  in  damages. 

In  the  cases  referred  to,  going  through  that  class  of  cases 
down  to  Flight  y.  Brandon  (6),  and  Storer  v.  The  Great 
Wettem  BaUway  Company  (e),  before  the  Vice- Chancellor 
jKiri^A/  Bruce,  which  were  decided  in  perfect  accordance  with 
these  principles,  the  Court  thought  that  contracts  for  building 
and  lor  executing  works  generally,  were  matters  which,  in  the 
fint  place,  it  could  not  very  easily  superintend,  and  that  when 
broken  there  was  no  adequate  remedy  in  the  Courts  of  Com- 
Bxm  Law  by  giving  damages;  and  in  Storer  v.  The  Great 
WeMtem  Baiboay  Company,  the  Court  anxiously  guarded  itself 
in  this  respect,  and  held  that,  for  this  reason,  that  was  an  excep- 
tioii  to  the  genersl  dass  of  casee^  to  which  I  have  referred,  such  as 
^  Petuance  Market  Ca»e.{d)  A  party  having,  by  virtue  of  a  con- 
tract with  another,  obtained  possession  of  his  land,  does  not  choose 
to  perfoim  specifically  that  very  things  for  whidi  purpose  the  land 
was  sold.  The  inconvenience  remains  which  was  suggested  at  the 
bar.  It  may  be  an  inconvenience  having  to  build  a  market-place 
at  all,  or  whatever  it  may  be,  but  it  is  not  an  inconvenience  for 
»  moment  to  be  c<Nnpared  with  the  enormous  inconvenience, 
wUeh  would  attend  the  operations  of  this  Court,  if  it  were  to 
tnks  upon  itself,  as  between  contractors  and  railway  companies, 
the  making,  as  it  would  probably  have  to  do,  of  half  the  rail- 
ways in  the  kingdom ;  but,  besides  that,  the  same  observations 
would  af^y,  as  in  the  case  before  the  Vice"  Chancellor  Knight 
Brmte,  tfait  the  person  having  parted  with  his  land,  had  no 


c)  UbisuprdL, 
[d)  4  Hare,  ^KM. 


ti 
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'  yj^_        opportunity  of  testing  by  the  cost  and  expense  he  might  have 
Chancbllob   incurred  in  obtaining  from  the  jury  the  balance  or  diflfi^noe 
^^        by  way  of  damages  in  respect  of  the  nonperformance  of  the 
SovTB  Walbs  contract      What  has  happened  here  is  this :    assuming  this 
Railway  Co.   contract  to  be  in  every  other  respect  favourable  to  the  plamtiffi, 
Wtctbs.      that  it  ought  to  be  carried  into  effect^  and  that  it  is  a  1^ 
Jtidffment       contract,  for  which  they  have  a  right  to  a  remedy  in  damages, 
the  plaintiffs  have  got  all  the  land ;    they  have  an  Act  of 
Parliament,  giving  them  power  to  acquire  the  land,. and  they 
have  the  power  of  making  the  railway.     It  is  true  great  dif- 
ficulties may  occur,  but  the  company  may  make  the  railway 
themselves,  and  having  so  made  it,  and  ascertained  the  expense 
the  defendants  have  put  them]  to,  they  may  recover  damages 
for  the  nonperformance  of  the  contract,  or  bring  an  action  at 
once  in  respect  of  the  damages,  supposing  them  to  be  such  as  I 
have  described;    or  they  may  bring  an  action  in  respect  of 
damages,  incurred  in  consequence  of  increased  prices,  from 
loss,  and  from  every  other  circumstance  attending  the  non- 
performance of  the  contract,  and  in  this  way  they  would  get 
complete  relief:  whereas  this  Court  could  hardly  bring  a  suit 
of  this  description  to  a  termination : — the  applications  would  be 
incessant   for  committal,  or  otherwise,  for  the  noncompliance 
with  the  different  orders  with  regard  to  the  construction  of 
particular  portions  of  the  works ;  not  to  mention  the  difficulty 
that  would  arise  on  the  ground  of  reciprocity  m  settling  that 
part  of  the  agreement,  in  which,  on  the  one  hand,  the  plaintiffi 
are  to  deliver  up  the  land,  lind  compel  the  defendants  to  be 
continuously  employed  on  the  works,  and  on  the  other,  the 
Court  would  have  to  be  continually  operating  on  the  plaintiffs 
to  oblige  them  to  complete  the  purchases,  and  put  these  parties 
in  possession  of  the  land. 

The  only  question  remaining  is,  first  of  all,  whether  in  the 
alleged  fraud  practised  on  the  plaintiffs  there  is  any  real 
difference  between  this  case  and  that  class  of  cases  to  which  I 
have  refeiTed.  The  case  is  simply  this.  These  gentlemen 
entered  into  this  arrangement,  and  signed  a  memorandum, 
knowing  that  the  plaintiffs  had  a  bill  pending,  and  suffered 
them  to  proceed  with  their  bill  on  the  supposition  that  this  was 
an  effective  instrument.  There  is  no  allegation  of  this  nature, 
**  If  you  enter  into  this  agreement  we  proceed ;  if  not  we  stop." 
The  circumstances  alleged  are  that  they  signed  the  paper,  and 
allowed  the  company  to  obtain  their  bill,  whatever  that  was. 
If  there  be  such  an  inconvenience  as  is  suggested  in  the  bill 
being  obtained,  that  again  is  very  proper  to  be  submitted  to  a 
jury  with  reference  to  the  breach  of  contract    If  even  it  can  be 
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d  that  the  pkuntifi  obtiuned  pecuniary  advantagesy  I  am  not      ,  ^^^  , 
that  that  topic  would  be  excluded  fix)m  the  consideration        vics- 
of  the  jury.    At  all  eyents^  the  parties  would  have  that  com-  '^^^^^ 

penaation  in  damages  to  which  they  are  entitled  in  respect  of       

tiiB  breach  of  contract  South  Walm 

The  question  then  remains,  whether  this  portion  of  the  agree-  ^f  ^ 
ment,  which  says  that  the  contractors  are  to  give  a  bond  to  the  Wtthm. 
amount  of  50,0002.  to  secure  the  performance  of  the  contratet,  J^tdgmmt. 
makes  any  difference  in  the  view  I  ought  to  take  of  this  case* 
It  18  suggested  that  it  ought  to  make  a  difference,  because,  at 
all  events,  if  the  Cou^  cannot  overcome  all  these  difficulties  in 
the  way  of  executing  the  contract,  they  ought,  at  least,  to  have 
the  bond.  That  would  seem  to  be  a  piecemeal  execution  of 
the  contract,  which  I  should  not  be  justified  in  directing.  I 
should  be  giving  the  plainti£b  the  benefit  of  the  bond,  not 
having  the  power  to  superintend  the  general  execution  of  the 
woiks  or  enable  those  parties  to  earn  the  whole  of  that  money, 
to  which  they  would  be  entitled  in  respect  of  those  works  when 
executed,  or  to  secure  the  benefit  of  an  unilateral  advantage  to 
the  plaintifib.  I  have  considerable  doubt  whether,  if  the  thing 
stood  alone,  (and  I  know  of  no  such  instance  upon  an  advance 
of  money  with  an  agreement  to  execute  a  bond),  such  a  bare 
agreement  as  that  would  be  executed  at  all  in  this  Court ;  but 
I  am  satisfied  that  the  circumstance  of  its  being  joined  with 
the  rest  of  the  contract  does  not  improve  the  case,  but  rather 
the  reverse ;  it  is  a  portion  of  the  agreement  which  I  am 
asked  to  execute,  as  it  is  found  impossible  for  me  to  carry  the 
whole  agreement  into  effect  I  have  looked  at  the  case  of 
Avery  v.  Longford  (a),  to  which  I  have  been  referred : 
bat  that  was  of  a  very  different  character.  That  was  an  agree- 
ment, by  which  suits  were  compromised  and  land  agreed  to  be 
purchased,  and  the  parties  were  to  execute  a  bond  in  respect  of 
it  It  was  a  dear  agreement  to  purchase  land  which  this  Court 
would  execute ;  and  it  contained,  amongst  other  things,  a  certain 
agreement,  as  part  of  the  terms,  to  give  a  bond.  It  showed 
that  the  whole  agreement  was  to  be  executed,  and  because  that 
could  be  done,  the  bond  was  given.  I  cannot  rest  any  part 
of  the  plaintiff's  case  on  the  fact  of  a  stipulation  that  a  bond 
ahoold  be  given ;  and  therefore,  upon  these  wider  principles,  I 
prefer  allowing  these  demurrers  to  entering  into  the  detail  of 
the  legality  or  illegality  of  the  instrument,  because  that  ques- 
tioD-ia  properly  to  be  tried  at  law.  I  see  no  necessity  to  pro- 
nounce an  opinion  on  that  question,  because,  assuming  it  to 

(a)  Uhiwprd, 
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be  perfectly  legal,  I  do  not  see  my  way  to  give  relief  to  the 

South  Wales  plaintiflk 

^^^^^  I  can  only  allow  the  costs  of  one  demurrer,  the  defendants 

Wtthm.      being  co-contractors.     One  order  to  be  drawn  np  in  both. 
Judgment  j^  difficulty  having  been  suggested  by  the  Registrar  in 

drawing  up  the  order  in  this  form,  it  was  varied  by  £yiding 
the  costs,  and  giving  a  moiety  to  each  defendant 

Solicitors:  Rixon  $-  Son;  C.  Bell;  and  Hunt  t[  EUdak 


VXCT-  I 

CHANCBxxom  BOTSE  V.  COLCLOUGH. 

^enVfo.  C^SAR  COLCLOUGH,  the  testator,  by  his  will,  made 

reign  Court  the  6th  of  August  1842,  devised  all  his  real  and  personal  estate 

juriaSSionT  *^  ^^®  widow,  absolutely,  and  appointed  her  executrix, 
the  jodgment         At  the  time  of  his  death  he  was  seised  of  real  estates  in  Ireland 

maybe  pleaded  ^^  ^^e  amount  of  9000f.  per  annum,  and  of  an  estate  in  England, 

m  bar  to  a  called  Boteler  House,  in  the  county  of  Gloucester,  of  about  the 

demand  made 

in  this  coantr/  annual  value  of  1 50/.     He  was  also  possessed  of  conaderable 

iSeTaKl  personal  property. 

ject  matter  The  testator  died  in  August  1842  ;  and  in  January  1846,  his 

Se  Mme**°  widow  intermarried  with  the  defendant  Thomas  Boyse. 

parties.    Bat  la  September  1849,  a  suit  was  instituted  in  the  Court  of 

Ject  matter  of  Chancery  in  Ireland,  against  the  plaintiff  in  this  suit,  by  Mr. 

the  daim  in  ^n^  Mrs.  Rossboroucrh,  the  latter,  whose  maiden   name  was 

distinct  from  Colclough,  claiming  as  the  heiress-at-law  of  the  testator,  for  the 

^*tfi^7^^"^  purpose  of  setting  aside  the  will  of  the  6th  of  August  as  invalid, 

Court,  as  in  the  on  the  ground  of  undue  influence  and  misrepresentation,  and  also 

3r«jtbg  to'd^  of  incapacity  in  the  testator.    An  issue  was  directed  in  that  suit, 

pose  of  lands  which  resulted  in  a  verdict  against  the  wilL     The  widow  then 

imd  i^itmd,  applied  for  a  new  trial,  which  was  refused,  and  a  decree  was 

and  the  wiU  made  in  the  suit,  declarine:  the  will  invalid.     From  this  decree 

is  declared 

inralid  by  a      the  widow  presented  an  appeal  to  the  House  of  Lords,  which  is 
Court  of  com-  gtiU  pending. 

petent  juris-  *■        ,   ° 

diction  in  Ire-       The  widow  then  filed  her  bill,  on  the  3rd  of  August  1853,  in 

land  as  to  the 

Irish  estates, 

that  wiU  form 

no  bar  to  simiUir  proeeedbn  here  between  the  same  parties  as  to  the  Tslidity  of  the  mstrBment  in 

respect  of  the  lands  in  England. 

The  ease  of  Mem  r,  Bickets,  7  Beay.  93.,  in  no  way  interferes  with  the  principle,  that  the  heir 
is  entitled  to  an  iasae  to  try  the  validity  of  the  wilL 

Deyisee  seeking  to  establish  here  a  will  of  lands  in  England  and  Ireland  as  to  the  English 
estates,  cannot  be  postponed  until  an  appeal  by  such  devisee  to  the  House  of  Lords  from  the  de- 
cision of  the  Irish  Court,  declaring  the  will  invalid  as  to  the  estates  there,  be  disposed  ot,  notwith- 
standing the  object  in  hastening  her  claim  to  the  English  estates,  may  be  indirectly  to  affect  the 
appeal  in  her  favour. 

Held  also,  that  the  loss  of  evidence  by  the  death  of  witnesses,  since  the  trial  in  Ireland,  is  not 
of  itself  sufficient  to  induce  the  Court  to  reftise  an  issne  to  a  devisee  as  to  the  English  estates, 
no  laches  being  attributable  to  the  plaintiff. 
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tiuB  eountry ;  by  which  ahe  songht  to  bave  the  will  of  the  6tli  of  «        '  » 

August  established,  and  prajed  a  dedaratioii  that  the  Boteler  Tioi- 

HoQse  estate  passed  under  the  will  to  the  plaintiff,  and  that,  wood. 

if  neecBsary,  an  issue  might  be  directed  to  try  the  yalidity  of  ' 

AeirilL  ^5« 


) 

/ 


The  defendants  demnrred  generally  to  the  bill  for  want  of 
eqmty,  on  the  ground  that  Buch  a  bill  would  not  lie  at  the  in- 
Btioce  of  a  l^al  devisee.  This  demurrer  was  overruled  by 
Viee-Chaneettor  Wood,  on  the  Sth  of  December  1853  {Boj/se  v. 
BuAoraugh  (a),  and  his  dedsion  was  afterwards  affirmed  by 
the  full  Court  of  Appeal. 

The  above  fiiets,  and  the  arguments  adduced  in  the  Ck>urt  of 
Appeal,  are  more  fully  stated  in  the  Second  Volume  of  these 
Reports,  under  the  title  of  Boyie  y.  Bossborough.  (6) 

Subsequently  to  the  above  proceedings,  the  principal  defen- 
dants, Mr.  and  Mrs.  Rossborough,  on  obtaining  possession  of 
the  Irish  estates  under  the  decree,  took  the  name  of  Coldough 
in  addition  to  their  own.  By  their  answer  they  insisted  upon 
the  proceedings  in  Ireland,  and  the  verdict  of  the  jury  there* 
as  a  defence  to  this  suit.  They  also  stated  that  the  plaintiff  had 
in  the  proceedings  in  Ireland  produced  a  paper  writing,  dated 
the  5th  of  August  1842,  purporting  to  be  executed  by  the  said 
teskrtor,  and  idleged  to  be  his  last  will  and  testament,  whereby 
he  devised  Boteler  House  to  the  plaintiff  and  her  heirs ;  and  they 
submitted  that,  in  the  event  of  an  issue  being  directed,  as  prayed 
by  the  bill,  and  of  their  succeediog  in  establishing  the  invalidity 
of  the  will  with  regard  to  the  English  estates,  the  plaintiff  ought 
not  to  be  allowed  to  institute  any  suit  to  establish  the  will  of 
the  5th  of  August ;  but  that  she  ought  to  put  in  issue  all  wills 
and  testamentary  papers  alleged  by  her  to  contain  any  devise  of 
real  estates  in  England  in  her  favour,  in  order  that  this  present 
suit  might  make  a  final  determination  of  all  matters  in  dispute 
between  the  parties. 

The  plaintiff  then  amended  her  bill,  setting  forth  the  alleged 
will  of  the  6th  of  August,  and  alleging  that  it  was  revoked  by 
the  will  of  the  following  day. 

The  cause  now  came  on  upon  motion  for  a  decree>  the  plain- 
tiff asking  an  issue  devisavit  vel  n&n. 

The  SoHcitOT'Generalj  Mr.  Rok,  and  Mr.   Caimg  for  the      Argnmeiu. 
pkuntiff. 

Mr.  Swanstan  and  Mr.  J.  V.  Prior  for  Mr.  and  Mrs.  Colcloogh, 
contended  that  the  judgment  of  the  Court  in  Ireland,  being 
that  of  a  Court  of  competent  jurisdiction,  was  conclusive  on  the 

(a)  1  Kay,  71.  (6)  2  Eq.  Rep.  675. 
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parties  here.  Rieardo  v.  Gareias  (a),  Houldiiek  v.  Zord  Done- 
gal{li)i  Salty.  Daneffall {6)9  Bransby  v.  Kerrieh{t)yBanuAy'f, 
Powell  (e)f  Hie  Act  of  Union  (f),  Henderson  v.  Henderson,  {g) 
[Mr.  Cairns.  That  case  is'oyerruled  by  Harris  v.  5atfiuferf.(A)] 
Doey.  Wright  {i)y  Waters  y.  Waters  (A)«  Outram  v.  Mawwood  (Q, 
Collins  Y.  Viscount  Mathew  (m)  were  also  dted.  If  this  will 
were  valid  to  pass  English  estates,  it  was  equally  so  to  pass  Irish 
estates.  The  difference  of  locality  could  not  fiffect  the  vsr 
lidity  of  the  instrupnent.  The  proper  course  for  the  plaintiff  was 
to  proceed  by  appeal  to  the  House  of  Lords.  But  it  was  not 
competent  to  this  Court  to  exercise  what  would  amount  to  an 
appellate  jurisdiction  over  the  Court  in  Ireland,  which  had 
decided  upon  the  subject  matter  of  the  suit.  In  Bouchier  y. 
Taylor  (n\  a  case  very  applicable  to  the  argument  here,  a  sen- 
tence of  an  Ecclesiastical  Court,  declaring  who  were  the  next  of 
kin  to  an  intestate,  was  held  to  preclude  this  Court  from 
directing  an  issue  to  try  the  point. 

The  plaintiff,  being  only  a  devisee,  could  not  daim  an  issue  as  a 
matter  of  right.  That  was  a  peculiar  privilege  sometimes  granted 
to  a  devisee,  but  then  only  on  very  clear  grounds.  Even  in  the 
case  of  an  heir,  the  Court  might  refuse  an  issue  on  the  ground  of 
its  being  the  second  application,  though  he  might  be  entitied  to 
an  issue'  in  the  first  instance.  This  was  decided  by  Lord  Lang- 
dale  in  Mann  v.  Bicketts  (0),  and  affirmed  on  appeal  by  the 
House  of  Lords.  Bicketts  v.  Turquand  (p),  Wilson  v.  Bed" 
dard.  (q) 

The  issue  here  asked,  is  the  second,  and  the  point  is  the 
mental  condition  of  the  testator,  and  the  influence  exercised 
over  him  at  the  time  of  making  this  will.  The  Court  will  not 
grant  the  issue  here  asked,  without  very  strong  reason: 
Jl^ Gregory.  Topham.{r) 

This  is  not  a  bond  fide  suit.^  The  English  estates  are  unable 
to  bear  the  expense  of  this  litigation.  It  is  confessedly  a  mere 
nominal  estate.  The  object  of  the  present  bill  is  to  improve  the 
condition  of  the  Irish  suit,  and  to  delay  the  appeal  for  this 
purpose.  It  is  an  attempt  to  impeach  the  former  verdict: 
The  Marquis  of  Breadalbane  v.  The  Marquis  of  Chandos  («), 
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12  CL  &  F.  368. 

Beattl46.;  S.  C.  2  CL  &  F.  470. 

Lloyd  &  G.  82. 

7  Bro.  P.  C.  437. 

1  Vez.  284. 

39  &  40  G.  3.  c.  67.  art  S. 

3  Hare,  100. 

4B.&C.411. 

10  A.  &  E.  763. 


(A)  2  De  G.  &  S.  591. 

(0  3  East,  346. 

(m)  5  lb.  473. 

(n)  4  Bro.  P.  C.  708. 
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referred  to  by  Vice-Chancellor  Wigram  in  Henderson  v.  Hen-^ 
derson,  (a)  Moreover^  there  has  been  a  loss  of  evidence  since 
the  last  issue.  A  most  important  witness  for  the  defendant  ^"^^^^^* 
died  in  the  early  part  of  the  present  year,  and  another  is  on  his 
deathbed  Some  of  the  plaintiff's  witnesses  have  gone  back  to 
Canada.  If,  therefore,  an  issue  were  now  directed,  the  pro- 
ceedings under  it  could  not  be  effective :  Viscount  Lorton  y. 
The  Earl  of  Kingston  (J),  Pinney  v.  Pinney.  (c) 

Mr.  Bowring  for  the  trustees  of  Mr.  and  Mrs.  Colclough's 
marriage  settlement. 

The  Vtee- Chancellor  did  not  call  for  a  reply. 


B0T6B 

V, 
COLCLOUOR. 


The  Vice-chancellor.  I  do  not  see  that  I  can  refuse 
an  issue  for  the  trial  of  this  will,  it  being  .almost  according  to 
the  ordinary  practice  of  the  Court. 

With  respect  to  the  first  branch  of  the  argument,  it  has  pro- 
duced no  hesitation  in  my  mind  upon  the  question  whether  or 
not  the  proceedings  in  Ireland  could  in  any  shape  have  been 
pleaded  in  bar  to  this  suit,  for  that  really  is  the  question  now 
before  the  Court.  If  they  could  have  been  so  pleaded,  the 
decision  upon  the  demurrer  must  have  been  wrong,  because 
uoquestionably  all  the  facts  were  patent  on  the  bill  itself.  It 
was  there  stated,  and  perhaps  most  disadvantageously  for  the 
parties,  that  a  bill  had  been  filed  in  Ireland  claiming  all  the  real 
estate  of  the  testator,  Csesar  Colclough ;  that  an  issue,  which  had 
been  directed,  had  resulted  in  a  verdict  against  the  will ;  that 
the  plaintiff  and  her  husband  applied  for  a  new  trial,  which  was 
refused ;  and  that  a  decree  was  made,  declaring  the  invalidity  of 
the  will  as  to  the  estates  in  Ireland :  and  then  there  is  an  aver- 
ment that  the  statements  and  charges  introduced  into  the  bill 
^ere  untrue,  and  that  the  plaintiff  had  been  advised  to  appeal. 
I  apprehend  such  averments  as  these  would  not  be  of  the 
slightest  use,  if  the  decree,  so  long  as  it  stands,  be  a  bar, 
because  the  plaintiff  might  come  here  after  her  appeal  has  been 
heard ;  but  she  has  stated  a  decree,  by  which  her  rights  would 
be  precluded,  so  long  a^that  decree  is  unreversed;  and  she 
has,  therefore,  stated  herself  out  of  Court.  It  is  said  that 
the  point  was  not  pressed  during  the  argument.  Certainly  it 
^ae  suggested,  and  if  it  were  as  effective  an  answer  to  the  suit 
as  is  now  contended,  I  can  hardly  suppose  it  would  not  have 
been  pressed  with  effect,  or  that  the  very  learned  Judges  of 
the  Court  of  Appeal,  before  whom  the  whole  case  was  brought, 
would  not  have  perceived  this  defect  in  the  bill^  and  have  allowed 


Judgment* 
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the  demurrer  on  that  ground^  even  though  the  question  had  not 
been  raised  in  argument. 

However,  it  is  necessary,  perhaps,  to  say  a  few  words  on  the 
point,  as  it  has  been  again  raised  in  this  discussion;  and  it 
appears  to  me  that  the  principles  on  which  the  Court  has  pro* 
ceeded,  with  regard  to  foreign  judgments,  are  now  sufficiently 
established.  When  a  foreign  Court  has  complete  jurisdiction 
over  a  matter,  and  the  same  parties  have  been  litigant  before 
such  Court,  it  is  now  settled,  if  it  were  not  so  before,  by  the 
case  of  Ricardo  v.  Garcias  (a),  that  the  judgment  of  that  Court 
may  be  pleaded  in  bar  to  a  demand  in  this  country  in  respect  of 
the  same  subject  matter.  That  does  not  at  all  touch  the  ques- 
tion, or  rather  seems  to  exclude  the  other  case,  which  is  the  one 
before  me,  of  a  Court  coming  to  a  conclusion  upon  a  subject 
matter  in  effect  entirely  distinct  from  that  which  is  now  before 
me.  The  foreign  Court  did  not,  and  could  not,  try  the  effect  of 
the  will  of  this  testator,  on  lands  in  England.  It  was  impossible 
that  the  question  could  ever  have  been  raised  in  any  shape  in  the 
suit  before  that 'Court,  or,  I  apprehend,  in  any  suit.  The  Court 
iu  Ireland  had  before  it  a  certain  will,  purporting  to  devise 
Irish  estates,  and  it  directed  an  issue  to  try  its  validity.  The 
issue  was  found  against  the  will,  and  the  Court  then  decided, 
which  was,  in  fact,  the  only  thing  it  could  decide,  that  that  in- 
strument was  not  an  operative  conveyance  or  devise  of  the  Irish 
estates. 

It  is  true  that  in  arriving  at  that  conclusion,  upon  which  it 
exercised  its  jurisdiction,  it  tried  collaterally  a  matter,  which 
may  possibly  materially  affect  the  decision  of  a  jury  in  this 
•country  in  respect  of  the  question  now  before  me.  But  in- 
dependently of  the  general  observation  that  this  Court  has  not, 
and  cannot,  exercise  a  jurisdiction  over  the  Irit^h  estates,  it  may 
be  observed,  though  probably  not  in  this  particular  case,  but  as 
an  exemplification  of  the  inconvenience  of  allowing  a  decision  of 
this  kind  to  operate  on  property  not  at  all  in  question  in  the 
Irish  suit,  that  there  has  been  one  instance  in  which  a  will, 
obtained  by  undue  influence,  was  held  good  in  part  and  bad  ia 
part ;  bad  as  to  the  devise  obtained  in  favour  of  the  solicitor,  but 
good  as  to  the  remainder.  Lord  TrimlestowrCs  Case  (b)  in  Ireland 
is  one  of  that  character.  I  do  not  say  that  such  is  the  case 
liere,  but  it  is  quite  possible  that  questions  may  arise  of  a  totally 
different  character  with  regard  to  the  English  estates,  from  those 
that  arose  upon  the  Irish  estates ;  and  at  all  events,  whatever 
question  might  remain  behind  with  reference  to  one  particular 


(a)  UJn  svprd. 


(b)  1  Dow.  &  CI.  85. ;  S.  C.  1  Bli.  N.  R.  427. 
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descriptioii  of  property,  it  could  not  possibly  be  raised  in  the 

dbeassion  of  the  matter  in  the  Courts  in  Ireland.    I  apprehend 

this  Court  must  have  felt  that  difficulty,  because  I  believe  that 

the  course,  when  a  will  is  clearly  established  to  be  invalid,  is,  that 

the  heir  has  a  right  to  ask  to  have  the  instrument  delivered  up,  as 

bemg  a  cloud  over  his  title.      There  has  been  no  decree  of  the 

Iridh  Court  to  that  effect,  and  there  could  be  none,  because  it  is     Jwl^mmt 

a  will  aflfecting  to  devise  all  the  real  estates.     If  the  Court  were 

onee  informed  that  there  were  estates  in  another  country,  over 

which  they  had  no  jurisdiction,  it  could  not  proceed  to  deal 

With  the  instrument  further  than   it   has   dealt  with  it,  by 

dedaring  that,   as  regards  the    estates  in   question   in    that 

Court,  which  comprised  only  the  Irish  estates,  the  will  was 

invalid. 

Then  the  case  of  Bouchter  v.  Taylor  (a),  the  nearest  au- 
thority to  this  kind  of  question,  was  cited  with  reference  to 
proceedings  in  the  Ecclesiastical  Court,  as  to  who  were  the 
nest  of  kin  in  a  suit,  in  which  the  right  to  administer  was 
disputed,  and  the  Ecclesiastical  Court  having  determined  that 
a  certain  set  of  parties  were  the  next  of  kin,  the  House  of 
Lords  held  that  this  decision  was  an  effectual  bar  to  any  ' 
inquiry  on  the  same  point  before  the  Court  of  Chancery. 
That  was  only  in  acconlance  with  the  rule  which  I  conceive 
has  been  established,  namely,  that  the  decision  of  any  Court 
of  competent  jurisdiction  is  at  once  a  bar  to  a  suit  between 
the  same  parties,  upon  the  same  subject  matter,  over  which  that 
Court  has  jurisdiction.  The  Ecclesiastical  Court  has  full  and 
complete  jurisdiction  to  determine  who  are  the  next  of  kin. 
It  is  immaterial  whether,  in  exercise  of  that  jurisdiction  it 
arrives  at  any  conclusion  in  regard  to  the  letters  of  administra- 
tion or  some  other  particular  point  that  may  be  before  it  That 
Court  has  jurisdiction,  and  hfis  tried  the  question,  and  having 
pronounced  a  decision  thereon,  the  consequence  is  that  that 
question  can  never  again  be  litigated. 

But  here,  as  regards  the  proceedings  in  Ireland,  the  result  of 
the  whole  case  is  this:  the  Court  of  Chancery  in  Ireland  has,  in 
truth,  no  jurisdiction  of  itself  to  pronounce  upon  the  validity  or 
invalidity  of  a  will  without  the  intervention  of  a  jury,  and  without 
the  aid  of  another  Court.  The  Court  of  Chancery  in  England 
and  the  Court  of  Chancery  in  Ireland  have  both  disclaimed  any 
inch  jnrisdiction.  To  obtain,  therefore,  the  assistance  of  another 
Court,  it  sends  to  that  other  Court  an  issue,  which,  when  de- 
termined, is  to  assist  the  Court  in  arriving  at  the  decree  proper 

(a)  Ubi  svprd, 
Q  2 
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to  be  made.     But  what  is  the  decree  which  the  Court  b  to 
make?    It  Is  to  be  a  decree  relating  to  the  Irish  estates  alone; 
and  the  validity  of  such  decree,  which  operates  as  a  conyeyance 
of  those  estates,  and  is  the  matter  to  be  pleaded  in  bar  in  this 
suit,  if  anything  could  be  pleaded,  would  manifestly  not  be  the 
subject  matter  of  this  decree ;  for  being  directed  to  estates  in 
Ireland,  it  does  not  touch  the  question  in  this  cause.    The  only 
thing  that  could  be  pleaded  or  set  up  as  a  bar  would  be  the 
verdict  of  a  jury.     It  is  not  attempted  to  be  argued  here,  and 
I  apprehend  could  not  be  effectively  argued,  that  the  verdict  of 
the  jury  upon  that  issue,  although  adopted  as  the  foundation  of 
the  decree  in  Ireland,  could  be  set  up  in  bar  to  the  proceediuna 
in  this  Court,  with  reference  to  which  this  Court,  and  this  only, 
has  jurisdiction,  as  contrasted  with  the  Irish  Court,  namely,  the 
validity  of  the  will  as  affecting  the  disposition  of  the  English 
estates.     Suppose,  for  instance,  there  had  been  two  wills  instead 
of  one,   both  executed    on  the  same   day,  under  the  same 
circumstances,  with  the  same  attesting  witnesses,  and  at  the 
same  time,  the  one  devising  the  Irish  estates,  and  the  other  the 
English,  it  is  clear  that  a  determination  upon  the  one  instru- 
ment could  not  in  any  way  affect  the  decision  upon  the  other. 
It  might  possibly  be  very  good  evidence,  upon  which  I  say 
nothing,  when  the  question  came  to  be  tried  between  the  same 
parties  upon  the  second  instrument,  but  the  invalidity  of  the 
one  instrument,  having  been  tried  and  determined  in  Ireland, 
could   not   affect   the   plaintiiTs  right  to   proceed   upon  the 
other,  so  far  as  it  purported  to  be  a  devise  of  the  English 
estates.    So,  in  effect,  although  contained  in  one  sheet  of  paper, 
the  operation  of  the  same  instrument  is  as  distinct  as  if  it  had 
been  severed  into  two  by  way  of  conveyance,  and  the  impossi- 
bility of  the  Court  in  Ireland  dealing  with  the  one  is  just  as 
great  when  both  devises  are  contiuned  in  one  instrument  as  it 
would  have  been  if  there  had  been  two  instruments ;  and  no 
one  would   have  supposed  that  the  instrument  affecting  the 
English  estates  could  have  been  submitted  to  that  Court. 

A  number  of  arguments  were  pressed  upon  the  absurdity  of 
the  result  that  might  arise  from  this  view.  I  wish  that  our 
laws  were  in  that  state  of  perfection  that  any  argument  of  in- 
convenience would  at  once  be  a  reductio  ad  absurdum.  There 
are  many  cases  in  which  it  is  not  so.  In  regard  to  this  very 
matter  of  wills  it  is  more  than  a  century  since  Lord  Hardmckt 
said  he  trusted  that  some  member  of  the  bar,  who  occupied  a 
station  in  the  Legislature,  would  take  care  to  get  rid  of  the 
extreme  absurdity  of  its  being  possible  to  hold  that  a  testator 
was  utterly  incapable  of  bequeathing  his  personal  estate,  and 
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yet  ^rfectly  capable^  by  the  eame  instrumentj  and  at  the  same 
xViae,  of  disposing  of  all  his  real  estate.     It  is  a  matter  that 
seems  extremely  inconvenient^  but  it  is  the  law.     Proceedings 
in  ejectment   afford   another  instance   of   this  inconvenience. 
Ejectments    may   be    tried    with    opposite   results    in    every 
county  in  England  in  which  lands^  held  even  under  the  same 
title,  are  situate,  and  it  cannot   be  known  what  may  be  the 
ultimate  result  of  Writs  of  Error  with  regard  to  all  those  trials. 
So  again  here,  if  the  heir  had  proceeded  at  once  by  ejectment  in 
Ireland,  instead  of  by  bill,  he  could  not,  I  apprehend,  have  com- 
plained of  the  absurdity  or  the  inconvenience  of  the  result,  if, 
when  he  succeeded  there,  he  had  to  try  the  question  over  again 
by  ejectment  in  this  country  for  the  land  which  he  here  sought 
to  recover.     The  inconvenience  in  all  these  cases  may  be  very 
great,  but  I  am  afraid  that  so  long  as  two  separate  jurisdic- 
tions exist  in  England  and  Ireland  with  regard  to  real  estate, 
they  must  continue. 

Another  mode  of  viewing  it  is  this :  the  Court  having  at  all 
times  refused  to  determine  the  validity  or  invalidity  of  a  will 
impeached  for  fraud,  except  through  the  intervention  of  a  jury, 
how  am  I  to  interpret  that  rule  of  the  Court  with  reference  to 
a  will  affecting  English  estates,  in  which  the  only  thing  pre- 
sented to  my  mind  (I  am  now  speaking  of  this  as  an  argument 
in  bar  to  the  suit)  is,  that  an  Irish  jury  had  decided  upon  that 
very  wilL     I  apprehend  that  the  jury,  by  whose  verdict  the 
will  is  to  stand  or  fall,  must  be  a  jury,  competent  to  try  the 
question  with  reference  to  that  particular  will,  and  an  Irish 
jury  is  certainly    not  competent  to  try   the   question  of  the 
validity  of  a  will  affecting  to  dispose  of  English  estates ;  and  if 
the  rule  be  good  that  the  conscience  of  the  Court  must  be  satis- 
fied by  the  verdict  of  a  jury,  it  must  be  a  jury  of  this  country 
competent   to    try   the   question,   and   not   an  Irish   or    any 
other  foreign  jury,  which   may   have   arrived   at  some   con* 
elusion  upon  a  will  affecting  estates  or  property  situate  in  such 
foreign  country. 

It  seems  to  me,  therefore,  on  every  ground  of  principle,  that 
the  case  in  that  respect  was  not  overlooked  on  demurrer, 
but  that  it  really  stands  in  the  position,  in  which  the  Court  of 
Appeal  must  have  viewed  it  on  demurrer,  and  that  the  mere  cir- 
enmstjmce  of  a  previous  trial  with  reference  to  the  Irish  estates 
u  no  bar  to  the  present  suit. 

The  other  argument  of  the  expediency  of  granting  an  issue  in 
a  case  of  this  description,  requires  much  greater  consideration. 
I  have  had  the  opportunity  of  considering  it  a  good  deal  during 
the  argument,  and  do  not  find  that  Mr.  Prior*s  argument,  though 
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an  extremely  able  ane,  has  displaced  the  view  I  felt  bound  to 

take  on  that  point.     I  think  it  is  quite  settled  now,  that  although 

the  right  of  the  heir  to  an  issue  is  one  which  the  Court  treats 

as,  I  may  almost  say,  absolute,  for  the  case  cited  of  Mann  v. 

Ricketts  (a)  in  no  way  interferes  with  that  principle,  and  the 

heir  there  claiming  under  the  will,  and  only  attempting  for 

particular  reasons  to  invalidate  certain  devises  contained  therein, 

the  rule  may  be  considered  absolute  in  this  Court,  that  the  heir 

seeking  it  is  entitled  to  an  issue.     But  the  rule  is  different  as 

regards  a  devisee,  to  whom  the  Court  may  say  that  his  claim  is 

of  that  weak  character  that  it  sees  at  once  he  has  instituted  his 

suit  only  to  harass  and  vex  the  heir;  and  consequently  it  does 

not  think  fit  to  grant  him  an  issue,  or  to  put  the  heir  to  any 

expense  in  the  assertion  of  his  rights.     The  case  presented  here 

is  in  some  respects  a  strong  one  for  the  heir,  who  has  had  to  try 

this  right  in  regard  to  a  question  affecting  estates  of  9000L 

a  year,  in  which  every  effort  was  made  by  the  parties   now 

seeking  to  try  the  validity  of  the  will  with  regard  to  the 

English  estates ;  and  having  tried  that  right,  the  plaintiff  has 

had  every  advantage ;  she  moved  for  a  new  trial,  which  was 

refused;    and    the    only    evidence    produced    on  the  present 

occasion  is  simply  the  evidenoe  of  the  attesting  witness  to  the 

wUi. 

First  of  all,  with  reference  to  the  position  of  the  case  here,  I 
think  I  am  called  upon  to  consider  the  circumstance  that  that 
case  is  under  appeal.  I  was  not  entitled  to  consider  it  at  all 
with  regard  to  the  question  whether  ox  not  the  previous  suit 
was  a  bar  in  law  to  the  present  demand,  but  as  regards  the 
question  of  expediency,  certainly  this  lady,  who  now  seeks  to  txy 
the  question  in  England,  has  in  no  way  submitted  to  the  decision 
p!  onounced  in  Ireland.  I  think  there  would  be  a  strong  case  for 
saying,  she  shall  not  try  in  England  a  question  so  very  amdogousy 
to  say  the  least  of  it,  to  that  which  has  been  tried  in  Ireland  if  she 
had  submitted  to  it.  She  has  not  done  so,  but  has  appealed 
from  that  decision.  It  is  said,  however,  she  has  greatly  delayed 
her  appeal,  and  that  her  object  in  trying  this  question  is  to 
gain  an  indirect  advantage  in  order  to  affect  that  appeal.  I  do 
not  say  it  will  be  any  ground  for  granting  an  issue,  or  that  the 
circumstances  she  may  have  to  adduce,  and  possibly  the  different 
view  an  English  jury  may  take  of  this  matter  from  an  Irish 
jury,  are  not  legitimate  advantages,  to  which  the  plaintiff  may- 
be entitled.  What  I  simply  wish  to  observe  is,  that  I  think 
that  is  no  bar  to  her  claim,  although  it  may  be  one  <^  her 
tnotives ;  and  I  cannot  shut  my  eyes  to  the  fact  of  its  being  a 
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probable  motive  for  wishing  to  have  that  case  tried  again.  I  do 
not  think  that  this  wish  should  at  all  operate,  either  to  prevent 
me  from  having  the  case  tried>  or  to  postpone  the  trial. 

With  regard  to  the  alleged  delay,  the  House  of  Lords  has 
its  role^  which  prevents  any  delay  it  may  think  impro|)erj 
and  I  must  assume  that  it  will  exercise  its  jurisdiction  in  that 
respect  so  as  to  force  the  party  to « bring  on  the  case  at  the 
proper  time,  and  that  it  will,  in  the  event  of  any  improper 
delay,  know  how  to  deal  with  it. 

In  the  present  case  it  would  have  been  most  improper  for 
the  parties  to  have  gone  into  evidence  to  prove  that  the  Irish 
verdict  was  itrong.  I  could  iH>t  possibly  have  tried  over  again 
the  question  <^a  new  trial  upon  that  verdict,  which  is  now  wait- 
u^  the  decision  of  the  House  of  Lords.  The  result  of  that 
verdict  was  against  the  present  plaintiff,  who,  so  far  from 
acquiescing,  has  continued  to  dispute  it. 

Again,  looking  for  a  moment  to  the  first  proposition,  the 
right  which  I  conceive  a  party  must  have,  before  he  is  con- 
dnded  upon  the  validity  of  a  will,  to  have  it  submitted  to  a 
jury  of  the  country  where  the  lands,  in  respect  of  which  the  will 
is  to  be  tested,  are  situate,  and,  looking  also  to  the  circum- 
staooe  that  if  the  case  had  been  the  other  way,  if  the  verdict  in 
Ireland  had  set  up  the  will  against  the  heir,,  and  he  were  now, 
upon  a  bill  to  establish  it  here,  to  insbt  upon  an  issue,  I  could 
not  possibly  refuse  it ;  he  would  have  it  as  a  clear  matter  of 
right,  and  it  would  be  no  answer  to  him  to  say  he  has  had  his 
r^t  to  Irish  lands  tried  by  an  Irish  jury,  and  found  against 
luoi;  he  would  be  entitled  to  have  his  daim  to  English  lands 
tried  by  an  English  jury,  which  is  the  only  competent  body  to 
settle  that  question.  If  this  be  so  as  to  the  heir,  although  it  is 
perfectly  true  that  the  devisee  is  not  entitled  as  of  right  to  an 
issue,  yet  I  think  it  would  be  an  extremely  hard  case  to  hold 
that,  feeling  obliged  to  come  to  the  conclusion  that,  with 
regard  to  the  heir,  I  must  put  the  Irish  verdict  out  of  view, 
the  circumstance  of  a  verdict  having  been  found  against  the 
will  and  the  devisee  by  an  Irish  jury  is  in  itself  sufficiently 
strong  to  prevent  me  from  now  directing  an  issue  to  try  that 
Bune  case  here,  with  respect  to  the  English  estates,  which  I 
should  be  obliged  ex  necessitate  to  concede  to  the  hair.  Without 
doubt  circumstances  of  hardship  might  also  be  suggested  with 
reference  to  the  present  position  of  the  case,  as  that  one  witness, 
whose  croes-examinalaon  in  Ireland  is  supposed  to  have  been  very 
effective  in  support  of  the  case  of  the  heir,  is  now  deceased.  If  that 
^  could  be  attributed  to  any  default  of  the  plaintiff,  if  she  could 
be  supposed  to  have  been  really  guilty  of  laches  in  bringing  her 
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case  before  the  Court  I  should  have  thought  it  an  argument  of 
great  weight ;  but  she  appears  to  have  filed  her  bill,  certainly,  in 
this  cause,  with  all  suiBcient  speed.  The  case  in  Ireland  does 
not  seem  to  have  been  determined  until  1853. 

Mr.  Cairns,     It  was  not  settled  till  July,  and  our  bill  was 
filed  in  August. 

The  Vice-Chancellob.  All  the  delay  that  has  taken 
place  since  was  owing  to  the  defendant's  proceedings ;  not  that 
I  impute  any  blame  to  him,  because  I  think  the  case  was  one 
which  it  was  natural  he  should  wish  to  have  raised  in  every 
form  that  in  his  opinion  would  save  him  from  further  delay  and 
expense ;  but  he  is  not  in  a  position  to  tell  me  it  is  an  argu- 
ment against  granting  this  further  delay  as  being  advanced  a 
year  beyond  the  hearing  of  the  original  case,  whereas,  if  he  bad 
submitted  to  the  bill,  the  case  would  have  been  tried  at  the  last 
summer  assizes,  or  that  the  unfortunate  death  of  a  witness 
ought  to  weigh  to  prevent  me  putting  the  case  in  a  course  of 
trial,  if  I  do  not  feel  that  the  other  grounds  are  sufficient  for 
that  purpose.  The  same  may  be  said  with  regard  to  the  illness 
of  the  other  witness.  How  far  or  not,  and  I  pronounce  no 
opinion  upon  that,  the  testimony  given  by  the  witness  in  Ire- 
land on  the  trial  between  the  same  parties,  and  with  the  same 
subject  matter,  can  be  given  in  evidence  on  a  new  trial,  when 
the  witness  is  deceased,  may  also  be  a  question  to  be  considered. 
But  I  will  assume  for  the  present  purpose  that  it  could  not  be 
so  given.  I  do  not  feel,  under  those  circumstances,  the  default 
not  having  been  the  plaintiff's  in  any  way,  or  attributable  to 
her,  that  that  is  a  reason  for  refusing  an  issue,  which  is  her  right, 
if  I  find  no  other  ground  for  arriving  at  that  conclusion. 

I  have  purposely  not  referred  to  the  authorities  cited,  for  this 
reason :  that  none  of  them  have  really  put  the  case  higher  than 
what  I  stated  at  the  commencement,  upon  the  point  of  its  being 
a  bar,  namely,  that  it  must  be  a  decision  of  a  court  of  compe- 
tent jurisdiction  upon  the  same  subject  matter  between   the 
same  parties.     With  regard  to  the  discretion,  none  of  the  cases 
will,  I  think,  apply.    I  will  take  the  strongest,  as  it  appears  to  me, 
that  of  The  Marquis  of  Breadalbane  v.  The  Marquis  of  Chan^ 
dos  (a),  in  which  Lord  Cottenham  said  that  the  party  defendant 
might  have  raised  the  point  in  Scotland^  and  not  having  done  so, 
he  was  not  now  entitled  to  ask  a  trial  of  the  case.     This  party 
could  not  have  tried,  if  she  had  been  so  minded,  in  that  Irish 
case,  any  question  upon  the  English  estate ;    therefore  there 
never  was  any  opportunity  of  trying  this  question ;  and  under 
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those  circumstances  it  seems  to  me  that  the  ordinary  course      ,  ^^^'  , 
must  here  be  followed  of  granting  an  issue  devisavit  vel  non         Vick- 
upon  the  will,  which  this  lady  sets  up;    and  if  the  other   ^"^^^ 

side  require  it,  a  second  issue  devisavit  vel  non  with  regard  to        

the  other  instrument,  which  they  say  they  may  be  molested        Botsb 
withj  whatever  may  be  the  result  of  the  trial  of  this  particular    Colclouqh. 
instrument  which   has  been   the   subject   of  consideration  in      Judgment 
Ireland. 

Mr.  Swanston  not  requiring  an  issue  on  behalf  of  his  client, 
the  issue  was  directed  simply  as  to  the  will  of  the  6th  of  August. 

Solicitors :   Gregory ^  Skirrowy  Sf  Rowcliffe;  and  Letkbridge  If 
MaekrelL 


LAZONBY  V.  RAWSON.  Ch«c^x.,u 

IHIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  Stuart     ^^'  ®'  »  ^  • 
pronounced  on  the  27th  of  April  1854.  ^iU^  g^Ve  to 

Stephen  Charlesworth,  by  his  will  dated  the  25th  of  February  his  sod,  S.  J.  c, 

.  •  *    ft  messuaff  6  And 

1807,  gave  to  his  son,  Stephen  John  Charlesworth,  a  messuage  several  doses 
and  several  closes  of  land  held   under  Brown's  Hospital,   in  ^^  ifv^g**f^^n,i 
Stamford,  Lincolnshire,  for  three  lives ;  and  he  desired  his  said  he  desired  his 
son  to  apply  to  the  said  hospital  to  change  one  of  the  lives  for  Jti)iy°to^ 
that  of  his  daughter  Sarah ;  and  he  declared  that  the  premises  change  one  of 
BO  devised  were  to  be  subject  to  an  annuity  of  100/.  to  his  said  ^is  daughter 
daughter  for  her  life,  with  power  of  entry  and  distress,  to  se-  Sarah ;  and  he 
cure  the  same ;  and  after  the  decease  of  his  said  daughter  he  the  premises 
bequeathed  to  Thomas  Thorpe,  and  Wm.  Proudman,  and  the  *®  ^®T**^ 

,_,  >it  g»  m       were  to  dc 

survivor  of  them,  his  executors,  &c.,  the  sum  of  2000/.,  to  be  subject  to  an 
jjiid  by  and  out  of  the  said  leasehold  messuage,  closes,  lands,  ^^"dauffhter* 
and  premises,  which  he  thereby  charged  with  the  payment  for  her  life, 
thereof;  and  in  case  the  said  leasehold  estate  should  happen  to  ^wen  of 
be  insufficient  to  pay  the  said  sum  of  2000/.,  then  and  in  such  «?***y  °^^    , 

*    ''  distress;  and 

after  the 
decease  of  his  said  daa^ter,  the  testator  heqaeathed  to  T.  T.  and  W.  P^  the  sarrivor.  Sec,  the 
tarn  of  20002,  to  he  paid  by  and  out  of  the  said  leasehold  messuages,  &c.,  which  he  thereby 
clarged  with  the  payment  thereof.  And  in  case  the  same  should  he  insufficient,  then  he  thereby 
charged  his  personal  estate  with  the  payment  thereof  in  trust  for  the  benefit  of  all  and  every 
the  children  of  his  said  daughter. 

Beid  that  the  leasehold  property  and  the  whole  of  the  interest  therein  given  to  the  son  (sub- 
ject to  the  annnity)  was  charged  with  the  legacy  of  2000/. 

The  executor  of  a  testator  signed  a  legacy  duty  receipt,  and  paid  the  duty  thereon  in  respect 
of  the  legacy  of  20001,  although  the  executors  of  that  executor,  by  their  answer,  denied  the 
leeript  of  assets. 

HeU,  that  the  signing  the  receipt  and  paying  the  duty  was  an  admission  of  assets  sufficient  to 
tttisfy  the  legacy  of  2000/1 

The  hiU  charged  the  above  facts,  and  prayed  for  an  account  of  the  personal  estate  of  the 
testator,  and  also  for  general  relief 

J7eU,  that  the  question  of  charge  was  sufficiently  raised  by  the  pleadings,  and  a  declarauon 
vas  lUMle  without  any  previous  account. 
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case  he  thereby  charged  his  personal  estate  with  the  payment 
thereof)  on  trust,  for  the  use  and  benefit  of  an  only  child,  or  all 
and  every  the  children  of  his  said  daughter  Sarah,  in  equal 
shares.  The  testator  appointed  his  son  Stephen  John  Charles- 
worth  his  executor. 

At  the  date  of  the  will,  the  leasehold  premises  were  held 
under  a  lease  dated  in  1799,  which  was  surrendered,  and  a  new 
lease  granted  in  1807,  to  the  testator,  for  the  lives  of  his 
daughter  Sarah  and  two  other  persons.  He  died  on  the  1st  of 
March  1807,  and  his  will  was  proved  in  the  following  May  by 
his  son  Stephen  John  Charlesworth.  His  personal  estate  was 
sworn  under  20002.,  which  did  not  include  the  value  of  the 
leaseholds,  as  they  were  limited  to  his  heirs. 

The  daughter,  Sarah,  intermarried  with  a  Thomas  Charles- 
worth,  and  had  one  daughter,  who  attained  her  age  of  twenty- 
one,  and  intermarried  with  the  plaintiff. 

The  son,  Stephen  John,  made  his  will,  dated  the  20th  of 
February  1850,  by  which  he  devised  and  bequeathed  his  real 
and  personal  estate  to  the  defendants,  Rawson  and  Torkington, 
upon  certain  trusts.  He  also  appointed  the  same  persons  his 
executors.  He  died  on  the  5th  of  March  1852,  and  his  will 
was  duly  proved  by  his  executors. 

Sarah  Charlesworth  survived  the  other  two  lives  in  the 
lease. 

The  hospital,  for  certain  reasons,  declined  to  renew  the 
lease. 

The  plaintiff^  and  his  wife  (the  only  child  of  Sarah  Charles- 
worth) then  filed  their  bill  against  Rawson  and  Torkington, 
the  executors  of  the  son  Stephen  John  Charlesworth ;  and  it 
prayed  that  the  said  sum  of  2000Z.  might  be  raised  and  paid  or 
secured,  and  in  default  thereof,  that  the  real  and  personal 
estate  of  the  said  Stephen  John  Charlesworth  might  be  ad- 
ministered under  the  decree  of  the  Court ;  and  that  if  the 
defendants  should  not  admit  assets  of  their  testator  Stephen 
John  Charlesworth,  then  that  an  account  of  hb  personal 
estate  might  be  taken,  with  the  usual  directions. 

The  defendants,  the  executors  of  the  testator  Stephen  John, 
by  their  answer,  amongst  other  things,  admitted  that  the  effects 
of  Stephen  Charlesworth  were  sworn  under  2000/.,  which 
included,  as  they  believed,  the  leasehold  property,  but  denied 
his  having  received  sufiBcient  assets  of  the  personal  estate  of  the 
testator  Stephen  Charlesworth  to  satisfy  the  plaintiff's  demand 
in  respect  of  the  2000/.  Much  evidence  was  taken  by  both 
parties,  and  amongst  other  documents  produced  by  the  plaintiff, 
was  one,  exhibit  A.,  which  was  a  common  legacy  duty  receipt, 
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made  out  by  Stephen  John  Charlesworth,  as  executor  to  his 
father.  The  legacy  was  therein  described  as  '*a  legacy  to  Sarah 
Chtrlesworth  of  20001.  charged  on  real  estate,  for  which  a 
duty  of  11  per  cent  was  paid,  amounting  to  20/.'*  At  the  foot 
was  the  following  memorandum  :  — 

"Retained  the  11th  day  of  December  1821,  the  above  being 
f0r  the  legacy  out  of  the  real  estate  above  mentioned,  having 
fiwt  allowed  or  paid  20/.  for  the  duty  thereon. 

"  Stephen  John  Charlesworth." 

The  affidavit  of  Sarah  Charlesworth,  accounting  for  the  pos- 
sesion of  this  document,  was  to  the  following  effect :  '*  That 
Leonard  Piddoch^  a  solicitor^  now  deceased,  was  employed  by 
her  late  husband  (she  had  married  a  person  of  the  same  name 
as  herself)  about  a  year  before  his  death,  which  took  place  in 
1818,  to  apply  to  her  brother  (Stephen  John)  respecting  the 
security  for  the  payment  of  the  sum  of  2000/.  given  to  her 
children  by  the  will  of  her  father  (Stephen  Charlesworth),  and 
Fome  time  after  the  death  of  her  said  husband,  Piddoch,  as  she 
had  been  informed  and  believed,  gave  over  to  the  son  of  her  said 
husband  by  a  former  marriage,  and  with  whom  he  was  then 
living,  whatever  papers  Piddoch  had  in  his  possession  that  had 
belonged  to  her  said  husband,  and  among  them  was^  as  she  be- 
Heved,  the  legacy  receipt  produced ;  and  the  said  son  of  her  said 
husband  gave  the  said  receipt  to  her,  and  the  same  had  been 
ever  since  in  her  possession." 

The  cause  came  on  for  hearing  before  Yiee-Chancellor  Stuart, 
and  the  effect  of  his  decision  was  to  declare  that  the  whole 
mtere^in  the  testator^s  leasehold  property  (subject  to  the  100/. 
annnity)  was  charged  with  the  legacy  of  2000/.,  payable  on 
the  death  of  Sarah  Charlesworth,  and  that  Stephen  John 
Charlesworth  having  admitted  assets  to  pay  the  legacy  of  2000/., 
when  payable,  the  estate  of  Stephen  John  was  liable  to  provide 
for  the  same. 

The  defendants  appealed  from  the  whole  decree. 

Mr.  Malins,  Mr.  G.  Simpson,  and  Mr.  W.  D.  Lewis,  for  the 
phintifis,  in  support  of  the  decree  below,  relied  principally  on 
the  fact  proved,  that  Stephen  John,  the  executor  of  his  father 
Stephen  Charlesworth,  had  rendered  his  account  to  the  legacy 
doty  office^  in  which  he  had  deliberately  stated  that  he  had 
retained  the  2000/.  legacy,  and  had  paid  the  proper  duty  thereon  ; 
and  that  this  amounted  to  an  admission  of  assets  sufficient  in 
his  bands  to  discharge  it.  That  having  prevented  litigation  at 
the  time  he  did  so>  the  parties  interested  in  the  legacy  had  been 
pot  off  their  guard  thereby,  or  otherwise  they  might  and  pro- 
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bably  would  have  proceeded  to  have  had  the  legacy  properly 
secured.  It  was  a  specific  appropriation  by  the  executor  for 
the  benefit  of  the  parties  interested  in  the  legacy.  They  cited 
Whittle  V.  Henning  (a),  Attorney- General  v.  Higham{b\  Foster 
V.  Blakelock,  (c) 

Mr.  Loftus  Wigram  and  Mr.  Renshawy  for  the  appellants.  The 
utmost  the  plaintiff  was  entitled  to  was  an  account  of  the  per- 
sonal estate,  and  the  decree  ought  to  be  limited  to  that.  There 
was  no  admission  of  assets.  There  were  two  questions,  first, 
whether  the  whole  interest  in  the  leasehold  was  charged ;  and 
secondly,  as  to  the  admission  of  assets.  As  to  the  first  point, 
the  authorities  were  in  opposition  to  the  construction  that  the 
whole  interest  was  charged.  The  inclination  of  the  Courts 
was,  that  a  party  would  not  intend  to  charge  inheritable  pro- 
perty ;  and  thence  the  difference  of  the  rule  when  the  charge 
was  upon  real  as  distinguished  from  personal  estate.  The  testator 
intended  the  charge  only  to  attach  after  the  death  of  his 
daughter :  Foster  v.  Smith,  (d)  Even  if  the  whole  interest 
were  chargeable,  it  was  only  a  case  for  an  account,  and  that 
only  for  six  years  previously.  This  was  not  a  case  of  trust, 
and,  therefore,  the  account  must  be  limited  to  the  six  years: 
Pennefather  v.  Bury,  (e)  As  to  the  second  point,  the  executor 
was  bound  to  pay  the  probate  duty,  although  the  assets  ulti- 
mately received  were  much  less  than  the  amount  upon  which 
duty  was  paid.  (/)  Foster  v.  Blakelock  had  been  dissented 
from  by  high  authority :  Steam  v.  Mills  (g),  Mann  v. 
Lang.  (A)  The  stamp  office  receipt  did  not  state  it  as  a  receipt, 
but  only  a  retainer  for  the  general  purposes  of  the  estate. 
Even  if  it  were  held  to  be  an  admission  of  receipt  of  assets,  the 
executor  having,  by  his  answer,  stated  that  he  had  paid  debts 
and  legacies  in  the  administration  of  the  estate,  it  only  en- 
titled the  legatee  to  an  account :  Savage  v.  Lane,  (t)  The  de- 
cree below  was  not  warranted  by  the  prayer  of  the  plaintiflfs 
bill.  In  an  administration  suit,  details  of  account  were  never 
entered  into :  Law  v.  Hunter.  (A) 

Mr.  fF,  D.LewiSy  in  reply.  As  to  the  frame  of  the  bill,  it  was 
sufficient  according  to  the  modem  practice.  [7%€  Lord  Chan- 
cellor, The  prayer  is  merely  for  an  account ;  no  relief  is  asked 
for  on  the  ground  of  the  admission  of  assets.]  If  the  answer 
of  the  executor  disclosed  a  personal  liability,  although  he  denied 


(a)  2  Beav.  396. 

(6)  2  Y.  &  C.  C.  C.  634. 

(c)  5  B.  &  C.  328. 

(d)  1  Phill.  629. 

(e)  3  Jo.  &  Lat.  727. 
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asaetSy  it  was  enflScient :  Rogers  v.  Soutten.  (a)  As  to  the  ad- 
miasioDy  the  form  of  the  receipt  was  conclusive  ;  it  was,  '^Retained 
FOR  the  legacy,  frc.^"  and  although  the  evidence  of  the  present 
posaession  of  it  was  somewhat  vague,  it  was  sufficient  that  it 
was  in  the  plaintiff's  possession.  The  transaction  with  the 
legacy  duty  office  was  equivalent  to  a  transaction  with  the 
ceitui  que  trust. 

The  Lord  Chakcellob.  The  first  point  in  this  case  is 
as  to  the  dedaration  of  the  Vice- Chancellor,  ^^  that  the  lease- 
hold property  in  the  pleadings  mentioned,  and  the  whole  of  the 
interest  therein  given  to  Stephen  John  Charlesworth,  subject  to 
the  annuity  of  IQO/.  a  year,  became  charc;ed  with  the  legacy  of 
2000/.,  payable  at  the  death  of  Sarah  Charlesworth."  In  my 
opinion  that  declaration  was  perfectly  right.  The  legacy  of 
2000iL  is  payable  at  a  future  time.  What  is  the  fund  out  of 
which  it  is  made  payable  ?  The  whole  of  the  personal  estate, 
and  the  whole  of  the  leasehold  interest  —  the  leasehold  for  lives 
—subject  as  to  the  leasehold  for  lives  to  the  payment  immediately 
of  an  annuity  of  lOOL  until  the  time  when  the  legacy  is  pay- 
able. But  the  corpus  of  the  leasehold  estate  is  in  the  same  pre- 
dicament as  the  whole  of  the  personal  estate ;  it  is  liable  at  a 
future  time  to  pay  a  certain  sum  of  2000il  That  admits  of  no 
doabt.  The  case  of  Pennef other  v.  Bury  stands  on  a  different 
footmg  with  reference  to  the  interest  of  the  parties  holding  the 
estate.  Lord  St  Leonards  there  said  it  was  obvious  the  meaning 
was  that  the  estate  should  not  be  doubly  charged — first  with  the 
payment  of  that  which  was  in  the  nature  of  interest,  and  then 
with  that  which  was  accumulation  of  capital.  But  that  doctrine 
does  not  at  all  apply  to  a  case  where  a  party  taking  the  estate 
charged  takes  the  entirety  of  it.  I  have  no  more  doubt  that  tlie 
leaseholds  in  the  case  before  me  were  charged  with  the  payment 
of  the  l^acy  from  the  death  of  the  testator,  than  that  the 
persQoal  estate  was.  If  there  is  any  difficulty  in  knowing  how 
to  d^l  with  it,  and  setting  aside  a  sum  to  answer  it,  that  is  a 
difficulty  to  be  dealt  with  as  much  as  to  the  real  estate  as  to  the 
personal.  That  declaration,  therefore,  was  perfectly  correct 
As  to  the  other  declaration  in  the  decree  below,  '^  that  Stephen 
John  Charlesworth,  having  admitted  assets  of  Stephen  Charles* 
worth  sufficient  to  pay  the  said  legacy  when  payable,  the  plain- 
tifi  were  entitled  to  stand  as  creditors  for  the  said  legacy  against 
the  estate."  1  presume  they  have  proved  only  for  what  they 
coold  prove;  and  the  estate  of  Stephen  John,  until  it  is  payable, 
most  receive  the  interest.    The  question  now  is  as  to  the  admis- 

(a)  2  Keen,  598. 
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Bion  of  assets.  It  has  been  contended  that  there  has  been  an  ad- 
missioo  of  assets  on  various  grounds.  A  good  deal  of  pared  evi- 
dence was  gone  into  to  show  the  state  of  the  testator's  property 
at  his  death.  That  evidence  does  not  appear  to  me  to  have  anj 
bearing  upon  the  question.  It  may  tend  to  show  that  he  had 
assets,  but  hot  that  the  executor  admitted  assets.  The  next 
head  of  evidence  was  the  probate  duty.  The  stamp  was  for  a 
sum  which  would  cover  I500Z.  and  not  so  much  as  2000/.  Is 
thb  an  admission  of  assets  to  the  amount  of  1500iL  ?  I  think  that 
an  erroneous  view  of  the  case.  The  circumstance  that  an  exe- 
cutor proves  the  will,  and  pays  a  duty  upon  a  particular  amount 
is,  I  think,  evidence  that  he  thought  the  state  of  the  property 
was  such  as  to  impose  upon  him  the  obligatipn  of  paying  that 
probate  duty,  otherwise  he  would  not  have  paid  it.  If  it  turn 
out  that  the  executor  cannot  realize  the  property,  or  get  in  debts 
owing  to  the  estate,  which  he  supposed  might  be  good  debts,  or 
for  any  other  reason  he  was  mistaken  as  to  the  amount,  provi- 
sion is  made  by  the  Stamp  Acts  enabling  him  to  rec^ve  it  back 
from  the  proper  office.  Where,  therefore,  a  testator  having 
died,  his  executor  has  {proved  the  will  for  a  certain  amount,  or,  in 
other  words,  has  said  I  believe  on  inquiry  that  the  property  is  of 
the  value  of  1500/L  but  is  not  worth  2000/.,  if,  having  paid  the  4021 
in  respect  of  the  duty  on  the  former  amount,  we  should  find,  where 
a  reasonable  time  had  elapsed  in  which  he  could  get  in  the  1500/., 
that  he  does  not  apply  to  get  the  duty  repaid  him,  it  is  oogent  evi- 
dence that  he  could  not  get  it  back,  simply  because  it  is  gene- 
rally supposed  that  a  person  would  not  abstain  from  obtaining 
back  a  sum  of  money,  if  he  were  in  a  condition  to  do  so.  If  a  poor 
man  does  not  do  so,  it  is  strong  evidence ;  but  if  a  rich  man  does 
not  do  so,  he  might  say  ^  The  trouble  I  have  in  getting  it  back  is 
not  worth  the  labour,  therefore,  I  shall  not  stir  in  the  matter.** 
That  seems  to  me  to  be  the  common  sense  view  of  the  question 
of  whether  the  probate  stamp  is  evidence  or  not  of  the  amount 
of  the  assets.  That  may  reconcile  the  cases  which  have  been  re- 
ferred to.  It  is  one  step,  without  which  you  cannot  make 
available  the  fact  that  he  did  not  get  back  that  which  he  might 
have  got.  You  first  show  what  he  paid  as  the  amount  of  the 
duty,  and  consequently  what  he  supposed  the  property  was 
worth,  and  then  leave  iiim  to  show  that  he  ever  got  that  back ; 
if  he  did  not,  the  probability  is  that  was  the  amount  of  the  fund. 
The  executor  in  the  present  case  seems  to  have  been  a  man  of 
some  substance,  and  very  likely  did  not  think  it  worth  his  while, 
even  if  the  property  did  not  realize  so  much  as  he  thought,  to 
trouble  himself  to  get  the  amount  of  duty  repaid  to  him.  There 
is  evidence  that  the  testator  died  possessed  of  some  considerable 
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piopcrty,  and  I  think  in  all  probability  the  executor  did  realise 
a  oonsidarable  quantity  of  aasets.  The  principal  evidence^  how^ 
efer,  of  the  admission  that  he  received  assets  is  the  legacy  duty 
receipt  on  the  amount  of  the  2000/.  legacy,  and  upon  which  the 
Vke-Chaneettar  founded  his  decree.  This  document  was  signed 
bj  the  executor  on  the  11th  of  December  1821,  when  the  tes* 
tator  must  have  been  dead  at  least  fourteen  years.  Now,  the 
duty  actually  payable  would  be,  either  the  duty  as  upon  an 
umuity  of  lOOL  to  the  daughter,  and  then  a  duty  upon  the 
death  of  the  daughter  on  the  2000/.,  or  it  would  be  one  total 
amount  of  duty  upon  the  2000/.^  which  is  the  duty  payable  in 
respect  of  the  life  interest  therein  of  the  daughter,  and  of  that 
of  the  children  at  her  death.  The  rate  of  duty  would  be  the 
fiuney  and  the  l^acy  duty  officers  might  have  considered  it  as 
one  legacy,  and  therefore  took  one  rate  of  duty. upon  the  whole. 
This  you  may  do,  and  I  believe  it  is  the  usual  practice  where  the 
nteof  duty  payable  on  the  life  interest,  and  by  the  parties  entitled 
at  the  termination  of  that  life  interest,  is  the  same.  It  appears  that 
at  die  end  of  fourteen  years  after  the  testator's  death,  the  executor 
pays  the  duty  upon  the  2000/1  llie  question  is,  what  is  the 
reaaonable  presumption  to  be  drawn  from  this?  The  Vice^ 
CbemceUar  came  to  the  conclusion  that  it  amounted  to  an  ad- 
mission of  assets ;  and  although  I  have  not  been  without  doubt 
upon  the  subject,  I  have,  under  the  circumstances,  come  to  the 
flame  conclusion.  It  is  to  be  observed  that  the  executor  was 
io  the  receipt  of  the  rents  and  profits  of  this  leasehold  estate ; 
he  was,  according  to  my  construction  of  the  law,  bound  to  ap- 
propriate this  lega9y,  except  that  which  he  paid  in  respect  of 
the  annuity  to  his  sister,  which  was  a  charge  overriding  every- 
thb^  In  all  human  probability  he  had  possessed  himself  of 
some,  perhaps  a  considerable  amount  of  personal  estate,  looking 
at  the  probate  stamp,  and  his  not  seeking  a  return  of  this  duty. 
At  ihe  end  of  fourteen  years  it  was  probable  that  he  knew 
whether  or  not  the  amount  enabled  him,  without  selling,  to 
raiae  this  200Q/L  which  he  was  liable  to  be  c;illed  upon  to  pay. 
In  that  state  of  circumstances  he  goes  to  the  legacy  duty  office 
and  pays  the  amount  of  duty  on  the  whole  legacy.  The  legacy 
is  described  as  one  chargeable  on  the  real  estate.  If  there  were 
nothing  more  than  that,  I  am  inclined  to  think  it  might  reason^ 
ably  be  taken  as  an  admission  of  assets  if  unexplained.  There 
is  nothing  to  explain  it,  but  I  couple  that  with  the  fact  that  the 
document  is  round,  not  in  the  possession  of  the  executor,  to 
whom  it  would  be  given  as  a  discharge  between  him  and  the 
legacy  duty  office,  but  in  the  hands  of  Mrs.  Charlesworth, 
who;  for  this  purpose,  not  only  represented  herself,  but  also  her 
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children ;  and  what  she  means  to  represent  is  (it  is  mere  infer- 
ence) that  it  was  given  to  her  to  satisfy  her  that  there  was 
no  necessity  to  make  any  stir  about  the  legacy^  because  he  had 
already  done  that  which  amounted  to  an  admission  that  he  had 
it  in  his  hands.  This  was  attempted  to  be  made  out  by  the 
affidavit  of  Mrs.  Charlesworth,  but  'I  think  it  very  loose;  it  is 
mere  hearsay  evidence.  There  is,  however,  evidence  that  her 
husband  did,  in  1817,  a  year  before  his  death,  institute  some  in- 
quiry as  to  how  this  legacy  to  his  children  was  to  be  secured. 
Then,  coupling  that  with  the  fact  that  afterwards  somehow  or 
other,  this  document  (which  amounts  to  a  certain  fact  that  the 
executor,  four  years  after  that  transaction,  paid  the  duty  upon  it) 
the  voucher  for  this  payment,  gets  into  the  hands  of  this  person 
who  was  making  this  inquiry  about  it ;  I  think  that  upon 
the  whole  the  conclusion  at  which  the  Vice- Chancellor  sirnsei 
was  not  an  unreasonable  conclusion,  and  that  it  amounts  to  an 
admission  of  assets.  Then  the  question  remains,  whether  this 
is  properly  raised  by  the  pleadings.  I  had  considerable  doubt 
about  it,  but  upon  the  whole  I  think  it  may  be  considered  as 
properly  raised  for  this  purpose.  The  fact  is  stated  thus :  that 
various  applications  were  made  to  the  said  Stephen  John 
Charlesworth  for  some  acknowledgment  of  the  rights  of  the 
said  testator's  daughter,  Sarah  Charlesworth  and  her  children, 
especially  by  Thomas  Charlesworth,  her  husband,  and  Thomas 
Thorpe,  one  of  the  devisees  in  trust  of  the  said  leaseholds.  And 
the  said  Stephen  John  Charlesworth,  to  satisfy  the  same,  sent 
the  stamped  legacy  receipt,  in  which,  treating  the  said  Sarali 
Charlesworth  as  representing  the  whole  of  the  said  fund  in 
respect  of  her  said  annuity,  he  stated  under  his  hand  that  he  re- 
tained 2000/.  charged  on  the  real  estate  for  the  said  Sarah 
Charlesworth  ;  and  the  same  receipt  is  now  in  the  possession  of 
the  said  Sarah  Charlesworth  on  behalf  of  herself  and  the  said 
complainants.  Then  the  bill  prays  that  the  2000iL  may  be 
raised  and  paid  according  to  the  direction  in  the  will ;  and  it 
prays  general  relief.  Now,  coupling  that  with  the  statement 
that  he  had  signed  this  document,  amounting  to  an  admission 
that  this  money  was  in  his  hands,  I  think,  though  certainly 
rather  inartificially  put,  it  is  sufficiently  so  to  warrant  the  Vice- 
Chancellor's  decree,  and  consequently,  that  it  was  correct.  The 
petition  of  appeal  must,  therefore,  be  dismissed. 

Appeal  dismissed :  costs  out  of  the  testator's  estate. 
Solicitors :   T.  i.  Wright ;  and  Wright  §•  Kingsford. 


This 
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SCHRODER  V.  SCHRODER.  Lo'ri> 

Cbjlncbllob. 

was  an  appeal  from  a  decision  of  Vice-Chancellor  fFood  Nov.  17.  ^  is. 

on  a  special  case.  Devise  in  a 

The  case,  and  the  will  and  codicil  of  the  testator  upon  which  before  the 
the  questions  turned,  together  with  the  Vtce- Chancellor's  judg-  Wiiu  Act 
ment,  are  given  in  the  Equity  Reports^  vol.  ii.  895.  real  estates 

Mr.  Rolt  and    Mr.  A.  Smith,  for  the  appellants,  reh'ed   on  "ijf  ?^%^** 
the  same  arguments  as  in  the  Court  below.     In  addition  to  the  person  fur  me, 
cases  before  cited  by  them,  they  cited  Maxwell  v.  Maxwell  (a),  orliutl^*^^ 
and  Tennant  v.  Tennant  (Jb)  my  death,  or 

Mr.  Matins  and  Mr.  JT.  H.  Terrell  in  support  of  the  decree  ^r  shall  her^ 

below.     In  addition  to  'the  cases  there  cited,  they  referred  to  ^^^^  •**▼« . 

Allen  V.  Anderson  (c),  Goodright  v.  Glazier  {d),   Williams  on  pose  of  by 

Executors  (e\  and  Pettiward  v.  Prescott  (f)  '^i"-"    The 

tf      T»  1     •  1  •        1   T^  f         »  » #■  i'   »  testator  sub- 

Mr.  JioUy  m  reply,  mentioned  Edwards  v.  Morgan,  (g)  sequently  con- 

tracted for  the 

The  Lord  Chancellor  said  he  had  had  an  opportunity  of  estate  at  s. 
coD8iderin<r  the  question  since  the  previous  day,  and  he  was  of  '?®  ^^?*  P"*": 

cn&seQ  another 

opinion  that  the  construction  which  had  been  put  upon  the  estate 
terms  of  the  will  and  codicil  by  the  Vice-Chancellor  wtis  per-  **C.,  which 

J       ,  *  was  conveyed 

fectly  correct.     He  (the  Lord  Chancellor)  had  no  doubt  that  the  to  him  prior 
testator  meant  "  all  the  estates  he  then  had,  or  might  thereafter  l^co^cU  to^e 
acquire,  and  be  able  to  deal  with  at  the  time  of  his  death."  will.    By 
This,  it  had  been  sud,  was  not  the  necessary  construction,  but  the  esute  at 
that  he  meant  to  devise  "  all  the  estates  which  he  then  had,  or  9-  ^^  ^®" 
which,  being  then  his,  should  continue  to  be  his  at  the  time  of  same  trusts  as 

his  death.**      The    word  or  clearly  showed  that  he  was  con-  o^«r  estates 

'  ,  compnsed  m 

templating  two  different  kinds  of  estates,  —  those  which  were  the  will,  and 
then  his,  and  those  which,  not  being  his  then,  should  be  his  at  ^errdfrected 
^e  time  of  his  decease.  It  was  true  he  excepted  all  the  estates  to  complete 
he  had  as  trustee  or  mortgagee,  and  afterwards  devised  all  of^the^wtate 
the  estates  that  at  the  time  of  his  decease  should  be  his.  He  ^^  ^  '^^'^^ 
could  not  deduce  anything  so  extremely  improbable,  as  tiiat  conveyed  to 
when  the  testator  devised  in  the  terms  he  used,  he  meant  to  say  ^^^,  ^^  *^® 

,--.,.,.  ,  ,  .  ;     ordmary  uses 

that  he  did  not  intend  to  give  any  estates  except  those  which  to  bar  dower. 

HeU  thai  the 
(a)  2  De  G.  M.  &  G.  705.  (e)  Edit.  1838,  pp.  97,  98,  99.         ^^^j*?  ^T  *he 

{h)  Lloyd  k  G.  516.  temp.  Plunk.  (/)  7  Ves.  541 .  codicil  wm  re- 

(0  5  Etare,  163.  (g)  M*Ciell.  541.  l""^^^  *°d^»^2^ 

(^>^Barr.2512.  ^tra^To'' 

the  heir. 

Bdd  also,  that  the  heir  mnst  elect  between  the  estate  at  S.  and  the  benefits  which  he  took 
■adcr  the  will 

One  of  the  yoonger  children  of  the  testator  had  attained  his  age  of  twenty-one  thirteen  years, 
^  another  ten  years,  prior  to  the  filing  of  the  special  case  in  this  cause. 

ffffd,  00  the  ground  of  lachea,  that  the  accouAt  of  the  rents  and  profits  must  be  taken  only  from 
tW  tiae  of  filing  the  special  ca«?. 
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were  then   his,   and  which  should  continue  to  be  his  at  his 
decease.      His  Lordship  then  conunented  upon,  stating  the 
Chanckixor.  fa^ts   of,  the  several   cases  of  Back  v.   Rett  {a),  Johnson  v. 
Schroder      Telford  (b)^  and   Tennant  y,  Tennant  {c)      The  view  he  took 
upon  the  question,  was  confirmed  by  the  decision  of  the  late 
Vice-chancellor    of    England   in    Churchman  v.    Ireland (d), 
which  was  affirmed  by  Lord  Brougham  on  appeal,  (e)    Upon 
the  first  point,  therefore,  he  thought  it  clear  that  the  testator 
meant,  by  the  words  he  had  used,  to  devise  not  only  the  estates 
he  was  seised  of  at  the  date  of  his  will,  but  also  all  such  estates 
as  he  might  afterwards  acquire.     He  did  afterwards  acquire  two 
estates, — one  at  Clapham,  and  another  at  Stockwell;  the  Clapham 
'  estate  was  conveyed  to  him  in  fee  before  the  date  of  the  codicil; 
but  the  Stockwell  estate,  although  contracted  for,  was  not  con- 
veyed to  him  at  the  date  of  the  codicil.     By  that  codicil  he  con- 
firmed his  will,  and  made  it  affect  the  then  newly  purchased  proper- 
ties,    [His  Lordship  here  read  the  codicil  (/)  and  proceeded.] 
After  the  date  of  this  codicil  the  testator  had  the  Stockwell  ^tate 
conveyed  to  him  to  the  ordinary  uses  to  bar  dower,  and  in  con- 
formity with  a  long  series  of  decisions  that  operated  as  a  revoca- 
tion of  the  codicil.    On  the  construction  of  the  will  itself,  he  had 
no  doubt  that  the  heir-at-law  was  bound  to  elect ;  but  it  had 
been  said  that  the  intention  to  dispose  of  the  Stockwell  estate, 
as  an  after- acquired  estate,  was  revoked  by  the  codicil  being 
revoked,  and  that,  consequently,  the  doctrine  of  election  was 
excluded  from  consideration,  because  the  devise  of  after-acquired 
property  was  no  longer  to  take  effect  under  the  will,  but  under 
the  codicil ;  and  that  that  being  revoked,   there  was  no  de- 
vise.     This   was   an  extremely  ingenious  ftrgument;  but  he 
was  of  opinion  that  this  case  must  be  taken,  as  to  the  question  of 
election,  just  as  if  there  had  been  no  codicil  at   all.     Upon 
the  other  question,   of  the   account,   he   thought   the    Vice- 
Chancellor's  decree  was  perfectly  right.     The  widow  of  the 
testator  suffered  twenty  years  to  pass  and  did  not  stir  in  the 
matter.     The  only  doubt  which  he  had  entertained  upon  the 
decree  below  was,  whether  it  was  right  as  to  refusing  the  ac- 
count to  the  two  elder  children,  but  he  had  come  to  the  con- 
clusion that  that  was  right  also.     A  considerable  amount  of 
discretion  must  in  similar  cases  be  always  allowed  to  the  Judge. 
In  the  present  case,  one  of  these  children  had  attained  his 
majority  ten,  and  the  other  thirteen,  years  before  the    filing 
of   the  special  case,  and   yet  they  allowed  their  mother,  the 


(a)  Jac.  534. 

Ih)  1  Russ.  &  M.  244. 

(c)  Lloyd  &  G.  516.  temp.  Flunk. 


(d)  4  Sim.  520. 

(e)  1  Russ.  &  M.  250. 
(/)  2  Eq.  Rep.  896. 
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hdreas-ftt-bivr,  to  enjoy  the  Stockwell  estate,  without  making  .  ^^^'*'  , 

any  daim.    He  therefbre  thought  the  decree  below  was  right  Ix>rd 

in  not  ginng  them  an  account  of  rents  and  profits  beyond  the  Chanceixob. 

filing  of  the  case,  and  that  the  appeal  must  be  dismissed  with  schrodbr 

costs.  V. 
SoKcitors:   Church  Sf  islon ;  and  Morris,  Stone,  §*  Townson. 


LOBD 

^     _  _  Chancbllob. 

JOHN  SON  V.  WEBSTER.  ;var.  a.  9.  *  25 

1  HIS  was  an  appeal  from  a  decision  of  Vice-Chancellor  "^mj^^^^V. 
Stmrt^  whereby  he  held  that  there  was  an  absolute  charge  of  a  his  lands  with 
sum  of  6000i  existing  on  the  real  estate  of  the  late  Sir  Godfrey  g^/™  ^^^1,^ 
Webster,  deceased,  under  the  trusts  of  his  will ;  that  the  plain-  benefit  of  R, 
tife  bad  shown  a  clear  title  thereto ;  and  ordered  a  sufficient  ci'are/that  if 
sum  to  cover  the  principal  sum  of  6000/.,  six  years*  interest,  and  B.  should  die 
costs,  to  be  raised  by  sale  or  mortgage  of  such  real  estate.  i„g  ^y  |gg„J 

The  facts  of  the  case,  and  the  judgment  below,  have  been  living  at 
foUj  reported  in  the  Equity  Reports,  vol.  ii.  p.  489.  the  sam  of 

From  this  decision  the  defendants  entitled  to  the  real  estate  eooo'- s^^ould 

go  to  C^  to 
appealed.  whom  A. 

Mr.  MaUtts  and  Mr.  R.  Pryor  for  the  appeal.  S'fL!^ Aft^ 

Mr.  Bacon  and  Mr.  Schomberg   in  support   of  the   decree  the  death  of 

below  ^-  ^-  ^^  ^** 

marriage,  set- 
Mr.  Vincent  for  the  trustees.  tied  the  lands, 

subject  to  the 
n\-_    »-«->■  I*  .  t         •!!      /•    1  8*1™  of  6000/., 

Ths  Lord  Chancellor,  after  stating  ihe  will  of  the  tes-  to  the  nses  in 
tator  and  the  settlement  very  fully,  said  the  plaintifis  in  the  *^«  »ettiement 

■^  •;  ,  mentioned. 

caae  were  the  personal  representatiyes  of  Sir  Godfrey  Web-  B.  died  after 
Bter,  who  died  in  the  year  1780,  and  the  defendants  might  c.^^^^^^^ 
be  described  generally  as  the  persons  entitled  to  his  real  estate,  leaving  any 
The  question  arose  under  the  will  of  Sir  Godfrey  Webster,  the  ^^^'^  that, 
fither,  dated  the  15th  of  November  1779 ;  and  secondly,  upon  under  the 
the  terms  of  the  settlement  of  June  1786,  made  on  the  marriage  the  contingent* 
of  Sir  Godfrey  Webster,  the  son.     This  gentleman  took  both  ^'"^''^^*^^^® 
Aereal,  and  the  residuary  personal,  estate  under  his  father's  will ;  merged  in  the 
»d  the  direction  in  that  will,  that  the  legacy  of  6000/.  should  ^''^}  ^«^^» . 

ankmto*' the  residue  of  the  personal  estate,  meant  simply  that  an  existing 
the  sum  of  60002,  should  not,  upon  the  contingency  happening,  charge  thereon. 
be  separated  from  the  general  personal  estate, — the  testator  con-      Judgment 
templatmg  always  that  his  personal  estate  would  be  sufficient  for 
the  purposes  imposed  upon  it  by  his  will.     He  read  the  term 

'  fask  into  ^  as  meaning,  that  in  case  the  legacy  of  6000/.  should 
i^ot  be  required,  it  should  not  be  raised  or  separated  from  the  pro- 
perty oat  of  which  it  was,  if  required,  to  be  raised.     He  could 
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not  agree  that  that  term  showed  anj  intention  to  change  the 
nature  of  the  property,  whatever  that  might  be.     Then  it  was 
said  that  Mi*8.  Chaplin  might,  immediately  upon  her  marriage, 
have  filed  a  bill  claiming  to  have  the  money  raised  out  of  the 
real  estate,  in  consequence  of  the  personal  estate  having  proved 
insufficient,  and  that  a  decree  would  have  been  pronounced  to 
that  effect ;  and  that  whether  the  decree  were  acted  upon  or  not, 
the  Court  would  have  considered  the  legacy  as  raised.     That 
might   have  been ;  but  it  depended  not  upon  the  words  of  the 
will,  but  upon  the  acts  of  the  parties.     That  would  have  been 
a  similar  case  to  the  case  of  Flanagan  v.  Flanagan^  cited  and 
commented  on  by  Sir   Thomas  Sewell  in  the  case  of  Fletcher 
V.  Ashbumer,  (a)     Neither  of  those  cases  applied  to  the  pfe- 
sent;  for  here  there  had  been  no  mortgage  or  sale,  or  any  de- 
cree for  a  mortgage   or  sale;   and  ^n  the  absence  of  that  he 
thought  that  the  charge  of  the  6000/.  sank  into  the  real  estate. 
It  remained  to  consider  how  far  the  question  stood  affected  by 
the  subsequent  acts  of  Sir  G.  Webster,  the  son.     His  marriage 
settlement  recited  the  charge  of  the  6000/.  and  his  intention  to 
allow  the  11,400/.  to  sink  into  the  real  estate ;  and  the  settlement 
then  conveyed  all  his  estate  and  interest  in  the  real  estates,  subject 
to  the  6000/.      It  had  been  said  in  the  first  place,  that  the 
settlement  showed  an  intention  on  the  part  of  Sir  G.  "Webster, 
the  son,  to  except  and  keep  alive  the  legacy  of  6000/.     Now, 
when  Sir  G.  Webster  executed  that  settlement,  he  had  the 
absolute  ownership  of  the  estate,  subject  to  the  sum  of  6000/., 
over  which   he   had   no  absolute  control,  and  his  object  was 
to  settle  the   estates  as  free  from  charges  as  possible.     The 
recital  was  merely  introduced  to   show   the  position   of  the 
property.     Those  who  took  the  property  under  the  settlement 
took   it  subject  to  the  legacy,  wliioh  might,  however,   never 
be  raised.      Then   it    was  said,  in  the  second  place,   that  it 
was  to    the    interest  of  Sir  G.  Webster,  the  son,   that   this 
legacy  of  6000/.  should  be  kept  alive,  and  that  the  Court  would 
imply  an  intention  on  his  part  to  do  what  was  for  his  benefit. 
In  cases  where  third  persons  had  intermediate  charges  between 
the  ownership  in  fee,  and  a  charge  in  favour  of  the  owner,  the 
Court  would  assume  such  an  intention;   but  here  the  inter- 
mediate charges  were  created  by  the  owner  in  fee  himself.     At 
the  time  of  the  settlement  his  interest  in  the  legacy  of  6000/. 
was  immediate,  and,  therefore,  to  speak  of  his  intention  to  keep 
alive  the  charge  as  against  interests  which  he  himself,  as  owner 
of  the  fee,  was  then  carving  out  of  the  estate,  was  to  mistake  the 
proper  application  of  the  principle  relied  on.     He  therefore  was 
of  opinion  that  the  contingent  interest  became  merged  in  the 

(n)  1  Bro.  C.  C.  497. 
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real  estate  He  would  only^  in  concloBion,  refer  to  the  cases  cited : 
Wyndkam  v.  Earl  of  Egrem<mt{a)^  Forbes  \.  Moffatt{h\ 


Mt. 


Earl  of  Clarendon  v-  Barham  (c),  Davis  v.  Barrett  (rf),  and 
Griee  y.  Shaw,  (e)  His  Lordship  stated  the  facts  of  these  easels 
and  commented  upon  them  at  considerable  length.  Now  the 
same  principle  applied  and  ran  through  all  these  cases,  in  all  of 
irhich  theiB  was  an  existing  charge  in  favour  of  the  owner  of 
the  fee,  and  also  a  charge  in  favour  of  a  third  person,  which 
dktingaished  those  cases  from  the  present.  The  plaintiffs  had, 
he  thought,  failed  to  make  out  their  case,  and  tliCir  bill  must  be 
digmissed,  and,  unless  the  other  parties  could  otherwise  arrange 
it,  vith  costs.  Any  extra  costs  to  be  made  good  out  of  the 
estate. 
Solicitors :  Dalton  ;  and  Capran  tf  Co. 


(a)  Auibl.  753. 

(h)  18  Yes.  384. 

{c)  1  Y.  &  C.  C.  C.  688. 


(d)  UBeav.  542 

(e)  10  Hare,  76. 


1 854. 
*— -.^ ' 
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TV\ 


JAMES  KANE  t;.  MAULE. 
MAEY  KANE  v.  REYNOLDS. 

p  ...  iVbu.  15.  17.25. 

IHIS  was  an    appeal  from  a  decision   of  Vice-Chancellor  in  i846  T.  K. 
Sfirart!,  whereby  he  directed  the  solicitor  to  the  Treasury  to  died  intestate, 
pay  oyer  and  transfer  certain  personal  property  to  Mary  Kane,  presumed, 
the  plaintiff  in  the  second  of  the  above  suits,  who  had  established  without  next 
ler  claim  as  the  next  of  kin  of  an  intestate,  but  his  Honour  1347,  letters 
Dfflde  no  provision  for  the  costs  of  the  solicitor  to  the  Treasury  gf^fj^^^^f  jjj, 
iQ  those  suits.     The  facts  of  the  case,  and  the  judgment  below,  personal  estate 
are  reported  in  the  Equity  Reports^  vol.  ii.  p.  672.  to*£  th^"sol1- 

The   soUcitor  to   the    Treasury  appealed   from    the    Vice-  citortothe 
CkanceUar^s  dedsion.  SSIff'^'the 

The  Solicitor-General  and  Mr.  JVickens  in  support  of  the  Crown.    In 
appeal    By  the  rules  of  this  Court,  an  administrator  has  a  ^^o  alleged 
right  to  be  reimbursed  the  costs  he  may  have  properly  incurred  iJimseif  ^^^, 
in  administering  the  testator's  estate.     The   solicitor  to  the  ofT.K,  filed 
Treasury,  as  administrator,  had  been  the  protector  of  the  pro-  *  ^^^  ^  ^^ 

tbe  admini- 
'^ntUD  of-  T.  K.'8  personal  estate ;  and  in  1S53  the  Master  foond  that  M.  K..  and  not  J.  K.,  was 
'M  next  of  kin  of  T.  K.  The  letters  of  administration  granted  to  X.  were  in  1853  recalled, 
idd  adaunistrBtion  was  granted  to  M.  K.  Sabseqaentlj  M.  K.  institated  a  suit  against  X. 
»r  payment  oyer  of  the  sums  received  bj  him.  Under  the  direction  in  the  decree  in  this  suit 
"  to  make  to  X.  all  just  allowances,"  the  chief  clerk,  in  his  certificate,  did  not  allow  to  X.  the 
'Oits  he  had  incorred  in  resisting  the  unfounded  claim  of  J.  K.,  and  X«  did  not  apply  to  the 
Coqpt  to  Tary  the  chief  clerk's  certificate  in  that  respect. 

^dd :  1st,  that  X.,  the  solicitor  to  the  Treasury,  was  not  entitled  to  retain  the  costs  of  the 
^  iosthiited  against  him  by  M.  K. ;  and,  2ndly,  that  upon  the  hearings  on  fkirther  directions,  of 
*  M.  K.  ▼.  X ."  it  was  too  late  to  raise  the  question  of  X.'s  title  to  the  costs  which  he  had 
•acarred  in  resisting  the  claim  of  J.  K. 
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perty :  Turner  y.  Maule.  (a)  It  bad  fdways  been  the  practice 
of  the  Treasury  to  deduct  such  costs ;  and  the  propriety  of  this 
course  bad  hitherto  been  undisputed.  No  case  of  misconduct  was 
alleged  against  the  administrator.  He  held  a  fiduciary  charac- 
ter. They  cited  Smith  v.  Her  Majesty* $  Officers  of  Stettefor  Scat- 
land  (b)  and  Attorney^  General  V.  The  Corporation  of  London,  (c) 

Mr.  Bacon  and  Mr.  Seltoyn,  for  Mary  E^ane,  in  support  of  the 
judgment  below.  Administration  had  been  originally  obtained  by 
the  solicitor  to  the  Treasury^  not  for  the  benefit  of  the  next  of  kin, 
but  for  that  of  the  Crown,  as  the  party  entitled  to  the  property 
as  of  right.     The  only  claim  the  Crown  could  have  had  to  these 
costs  was  by  way  of  just  allowances  in  taking  the  account  of  the 
testator's  personal  estate,  but  no  charge  in  respect  of  any  such 
claim  had  been  made  in  the  chief  clerk's  office.     There  should 
be  no  difierence  between  the  case  of  a  private  person  who  claimed 
beneficially,  and  that  of  the  Crown.     A  private  person  who  had 
claimed  a  right,  and  had  been  unsuccessful  in  establishing  such 
right,  would  have  taken  the  representative  character  at  his  own 
risk  as  to  costs.     The  Court  had  not  jurisdiction  to  compel  a 
third  person  to  pay  or  satisfy  the  costs  of  another  suit  to  which 
he  had  not  been  a  party.     The  case  of  Turner  v.  Maule  was 
one  of  compromise  as  to  costs.     The  Crown  neither  received 
nor  paid  costs;  the  decisions  had  disposed  of  this  question; 
Smith  V.  Her  Majesty^ s  Officers  of  State  for  Scotland  {d),  Lord 
Advocate  v.  Lord  Dungias  (e\  Mayor  of  Gloucester  v.  Wood  {f\ 
Murphy  v.  Osborne  (^),  Perkins  v.  Bradley.  (A)    The  Crown  in- 
tervened because  it  claimed  a  right  to  the  property,  not  as  pro- 
tector, Hobson  v.  Neale  (t),  and  administration  was  granted  to  it 
by  virtue  of  its  prerogative.     The  present  was  an  appeal  for 
costs.     Such  an  appeal  was  not  allowed,  and  it  was  now  also 
ingeniously  attempted  to  ask  for  costs  in  relation  to  another 
suit,  which  was  one  irregularity  in  support  of  another  irregu- 
larity :  Chappell  v.  Purday.  (A)     The  Crown  had  no  fiduciary 
character.     The  jurisdiction  of  the  Ecclesiastical  Cotirt  was  to 
protect  the  personal  estate. 

The  Solicitor^  General  in  reply.  The  rule  that  the  Crown 
neither  received  nor  paid  costs  was  applicable  as  to  personal 
costs,  it  had  no  application  to  cases  where  there  was  a  fiduciary 
character,  in  which  costs  were  always  paid  out  of  the  trust  fund. 
Before  the  Statute  of  Gloucester  (l)  the  Courts  had  no  discre- 


(a)  Before  Sir  J.  L.  Knight 
Bruce,  V.  C,  12th  July  1849,  not 
reported. 

(b)  6  Bell's  App.  C.  487.;  S.  C.  13 
Jur.  713. 

(c)  2  Mac.  &  G.  247. 

(d)  Ubi  fupra. 


(e)  1  BelFs  App.  C.  98. 

(/)  3  Hare,  149. 

Ig)  1  Irish  Eq.  Rep.  255. 

(A)  1  Hare,  219. 

(0  17  Beav.  178. 

(A)  2  PhUl.  227. 

(/)  6Edw.  I.e.  1. 
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^ioQ  afi  to  ooets  at  all ;  and  from  that  statute  all  mention  of  the 
costs  of  the  Crown  was  omitted.     The  practice  in  informations 
as  to  charities  was  uniform ;  it  always  provided  for  the  costs  and 
expenses  of  the  Attomey^General :  although  called  oosts,  they 
were  not  strictly  so^  but  they  were  in  the  nature  of  payments  or 
expenses  properly  incurred.    The  plaintiff  in  the  second  suit  had 
converted  the  solicitor  to  the  Treasury  into  a  trustee  for  her- 
self; she  had  claimed  under  the  administration  granted  to  him> 
which  had  been  made  to  subserve  her  purpose,  and  by  so  doing 
die  had  assumed  the  character  of  cestui  que  trust     The  second 
suit  was  wholly  unnecessary  ;  the  plaintiff  might  have  applied 
by  petition  in  the  first  suit. 
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The  Lord  Changellob.     The  question  in  this  case  arises 
upon  a  short  point  as  to  the  right  of  the  Crown  to  retain  certiuu 
costs.     In  1846,  Thomas  Kane  died  intestate,  and,  as  wassup- 
IKised  or  assumed,  without  next  of  kin.     In  1847,  Mr.  Maule, 
tlie  then  solicitor  to  the  Treasury,  obtained  on  behalf  of  her 
Majesty,  letters  of  administration  to  Kane's  estate ;  by  virtue 
thereof  he  possessed  himself  properly  of  the  personal  estate  of 
the  intestate,  which  was  of  considerable  amount.    A  short  time 
afterwards  a  Mr.  James  Elane  asserted  a  title  to  this  property, 
^cgu^g  that  he  was  the  sole,  or  at  least,  if  not  the  sole,  one  of 
the  next  of  kin  of  the  intestate ;  that  it  was  wrong  to  suppose 
he  had  died  without  next  of  kin ;  and  therefore,  as  one  of  such 
next  of  kin,  he  filed  his  bill  against  Mr.  Matde,  the  adininis« 
tntor.     The  usual  reference  was  directed  to  inquire  and  state 
as  to  the  next  of  kin ;  and  the  result  was  that,  although  it 
tamed  out  that  James  Kane  was  not  one  of  the  next  of  kin^ 
yet  that  the  solicitor  to  the  Treasury  had  been  wrong  in  sup- 
posing that  the  intestate  had  left  no  next  of  kin,  as  there  was 
one,  Mary  Kane^  the  plaintiff  in  the  second  suit.     She  therefore, 
upon  the  strength  of  the  finding  of  the  Master  to  this  effect, 
instituted  proceedings  in  the  Ecclesiastical  Court,  to  have  the 
letters  of  administration  granted  to  Mr.  Maule  recalled,  and  to 
obtain  a  grant  to  herself.      In  that  litigation  she  succeeded, 
and  she  obtained  a  grant  of  letters  of  administration  to  herself 
in  June  1853.  Mr.  Maule  had  in  the  meantime  died,  and  was  suc- 
ceeded by  Mr.  Beynolds ;  and,  by  virtue  of  an  Act  of  Parliament, 
Mr.  Reynolds  now  stands  in  precisely  the  same  situation  as  Mr. 
Maule  formerly  did.   In  that  state  of  things  it  was  quite  a  matter 
of  course  that  Mary  Kane,  as  the  next  of  kin  and  administratrix, 
should  have  transferred  to  her  all  the  property  of  the  intestate 
which  had  been  possessed  by  Mr.  Maule  as  administrator  on 
behalf  of  the  Crown,  so  long  as  he  held  those  letters  of  adminis- 
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tration ;  and  for  that  purpose  she  filed  her  bill  against  Mr.  Rey- 
nolds, claiming  to  have  the  property  of  the  intestate  transferred 
to  her  us  such  administratrix.     If,  instead  of  money  in  the 
funds  and  cash,  the  property  had  consisted  simply  of  some  chat- 
tel or  chattels,  there  can  be  no  doubt  that  Mary  Kane  might 
have  brought  an  action  of  trover,  or  an  action  to  recover  pes- 
session  of  such  chattels.     The  property,  however,  not  being  of 
that  character,  but  composed  of  money  and  securities,  her  course 
was  to  file  her  bill  for  an  account,  and  to  have  the  amount 
transferred  to  her.     The  cause  so  constituted  was  heard  before 
yice-Chancelior  Stuart^  who  made  a  decree  for  a  reference  to 
inquire  of  what  the  property  which  had  been  possessed  by  ^Ir. 
Maule,  as  the  solicitor  of  the  Treasury,  consisted,  to  take  an 
account  of  it,  and,  in  so  doing,  to  make  all  just  allowances  to  Mr. 
Maule.     Upon  that,  proceedings  took  place  before  the  Yics- 
Chancellor's  Chief  Clerk,  who  certified  the  exact  amount  of  the 
property  possessed  by  Mr.  Maule,  or  for  which  Mr.  Reynolds,  as 
his  successor,  was  then  accountable.    No  question  was  raised  as 
to  the  propriety  of  this  certificate.     The  cause  was  then  set 
down  for  further  consideration  on  this  certificate ;  and,  putting 
aside  for  a  moment  the  question  of  costs,  what  the  further 
directions  of  the  Court  were  to  be  was  perfectly  a  matter  of 
course.     There  was  no  question,  the  account  having  been  taken, 
but  that  the  decree  on  further  directions  must  necessarily  be 
that  Mr.  Beynolds,  in  the  place  of  Mr.  Maule,  should  transfer 
the  whole  of  that  property  to  the  plaintiff,  the  present  adminis- 
tratrix.    That  decree  was  made,  and  in  itself,  subject  to  the 
question  raised  as  to  the  costs,  was  perfectly  right.     The  Vtec' 
Chancellor,  however,  refused  to  give  the  Crown  any  costs,  and 
the  solicitor  for  the  Treasury  now  contends  that  such  decree 
was  wrong  in  not  providing  for  the  costs  of  the  Crown,  under  two 
heads:    first,  the  costs  of  this  suit,  and  secondly,  the  costs  which 
Mr.  Maule  had  incurred  in  resisting  the  unfounded  claim  of 
James  Kane.     Now,  as  to  the  right  of  the  Crown  to  receive 
costs,  a  good  deal  of  discussion  was  entered  into  at  the  bar;  but 
in  my  opinion  that  discussion  was  irrelevant  to  the  present 
question.    Many  questions  may  arise  as  to  when  the  Crown  is  to 
be  in  no  difi[erent  situation  from  one  of  its  subjects,  in  respect, 
not  of  paying  costs,  for  that,  I  believe,.is  never  done,  but  of  receiv- 
ing costs.    The  Crown  personally  is  never  made  to  pay  costs.   It 
may  be  that  the  relator  in  a  charity  suit  is  made  to  pay  cost8, 
but  as  a  general  proposition  the  Crown  never  pays  costs ;  and 
where  suing  on  its  own  personal  account  (so  to  speak),  it  never 
receives  costs.     There  was  a  contention  at  the  bar  whether  the 
present  case  was  to  be  treated  as  a  transaction  for  the  personal 
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behoof  of  the  Crown.     If  it  were  necessary  to  decide  that^  the 
strong  inclination  of  my  opinion  is,  that  it  is  a  matter  for  the 
personal  interest  of  the  Crown.     It  is  not  a  case  in  which  the 
Crown  comes  forward  in  fi  fiduciary  character :  the  Crown  comes 
forward  and  takes  out  administration,  and  taking  out  adminis- 
tration by  its  proper  officer,  —  the  officer  is  in  one  sense  in  a 
fiduciary  character ; —  that  is,  the  Crown  must  apply  the  money 
for  paying  the  debts  of  the  intestate,  if  there  are  any;  and  so  far, 
in  that  sense,  is  entrusted  with  the  funds :  but  the  Crown  in  fact 
takes  out  administration  for  its  own  benefit.     Therefore,  if  that 
were  the  ground  upon  which  it  was  to  be  decided,  —  if  the 
principle  which  was  to  regulate  my  decision  was  whether  the 
Crown  was  personally  interested  in  this  matter  or  not,  I  should 
certainly  be  of  opinion  that  it  was  ;  but,  whether  right  or  wrong 
in  that  view,  I  do  not  wish  to  conclude  myself  finally  upon  that 
point,  because  I  am  clear  that  in  whatever  character  the  Crown 
took  out  administration  here,  I  cannot  possibly  give  to  it  the 
costs  of  this  suit,  being  costs  which,  in  the  case  of  a  subject,  the 
subject  might  have  been  made  to  pay,  but  never  by  possibility 
could  have  been  entitled  to  receive.    This  is  not  a  case  in  which 
an  administrator,  having  got  possession  of   property,  persons 
claiming  under  the  administration  sue  for  it.     This  is  a  case  in 
which  the  Crown  having,  so  to  say,  wrongfully  got  possession, 
the  rightful  owner  sues  the  representative  of  the  Crown,  and  is 
held  to  be  entitled  to  recover  it  from  him.     Cases  may  happen 
where  you  would  compel  a  subject  to  pay  costs ;  but  I  can- 
not conceive  a  case  in  which  you  would  give  the  costs  from 
the  rightful  to  the  wrongful  owner  in  a  suit  in  which  the  right- 
ful owner  establishes  his  title.     The  question,  therefore,  about 
the  Crown's  title,  does  not  in  this  case  arise.     Whether  Crown 
or  subject^  there  can  be  no  title  to  the  costs  of  the  second  suit 
Then  the  question  arises  as  to  the  costs  of  the  first  suit,  insti- 
tuted by  James  Kane.     It  might  have  been  a  reasonable  matter 
to  have  been  allowed  to  Mr.  Reynolds,  under  the  direction  in 
the  decree  **  to  make  to  him  all  just  allowances ;"  but  as  that 
has  not  been  done,  and  as  no  exception,  or  anything  in  the 
nature  of  an  exception,  was  taken  to  the  non-allowance  of  those 
costs,  all  I  have  to  consider  is,  what  is  the  proper  decree  io  make 
when  the  Judge's  chief  clerk  has  made  his  certificate,  as  he  has 
done  in  the  present  case,  and  when  nothing  remains  to  be  done 
but  to  decide  as  to  the  allowance  of  the  costs  of  the  suit.     I 
think  the  costs  of  the  second  suit  were  very  properly  not  given, 
and  the  direction  to  pay  over  the  property  was  the  only  direc- 
tion that  could  be  given.     As  to  the  costs  of  the  first  suit,  it  is 
now  too  late  to  raise  that  question ;  it  should  have  been  raised 
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before  the  chief  clerk ;  not  having  been  so,  I  entirely  ooncur 
with  the  judgment  of  the  Vice-chancellor;  and  consequently 
the  appeal  must  be  dismissed. 

Solicitors :  Baven  §f  Co. ;  Ewbanlu 
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GIBSON  V.  GOLDSMID. 

oOME  time  previous  to  the  execution  of  the  indenture  herein- 
after stated,  the  plaintiff  Thomas  Cummings  Gibson,  the  de- 
fendant Edmund  Elsden  Goldsmid,  and  one  John  Grafton,  with 
several  other  persons,  carried  on  business  in  several  copartner- 
ships. On  the  16th  of  September  1851,  an  agreement  was 
entered  into  for  dissolving  several  of  these  partnerships  as  re- 
musTdojustice  g^<led  the  defendant  Goldsmid.     Disputes  having  arisen  as  to 

as  to  the 
matter  in 
respect  of 
which  that 
assistance  is 
asked,  but 
does  not 
authorize  the 
Court  to 
impose  upon 
the  plaintiff 
terms  relating 
to  a  matter 
independent 
of  that  in 
respect  of 
which  the 


the  effect  of  this  agreement,  and  litigation  having  ensued,  an 
indenture  was  executed  with  a  view  of  winding  up  the  affairs  of 
these  partnerships. 

The  above-mentioned  indenture  was  dated  the  3rd  of  October 
1851,  and  was  expressed  to  be  made  between  the  plaintiff,  the 
defendant,  Grafton,  and  several  other  persons.  By  this  deed  it 
was,  among  other  things,  recited,  that  to  put  an  end  to  all 
differences  between  the  parties  thereto,  it  had  been  agreed  by 
and  between  them,  that  the  said  E.  E.  Goldsmid  and  J.  Grafton, 
jointly  and  severally,  according  to  their  several  and  respective 
interests  in  the  premises  thereby  assigned,  remised,  and  released, 
'^^By  a^ed  ^  should  make  the  assignments  and  assurances,  and  enter  into  the 
dissolving  a  covenants  and  agreements  thereinafter  contained ;  and,  that  in 
A^ass^^'  to  consideration  of  their  so  doing,  the  said  T.  C.  Gibson  and  J.  Graf- 
ton should  jointly  enter  into  the  releases,  and  execute  the  in- 
demnity thereinafteix  contained  on  their  parts,  and  the  said 
T.  C.  Gibson  should  also  enter  into  the  release  thereinafter  con- 
tained on  his  part.  And  that  the  said  J.  Grafton  and  E.  E. 
Goldsmid,  as  such  partners  as  last  aforesaid  (t.  e.  partners  in  the 
by  delivery  of   firm  of  Grafton,  Goldsmid,  and  Company),  were  possessed  of 

the  certificates, 
and  cove- 
nanted with  B.  for  Aurther  assurance.  The  certificates  were  at  the  same  time  handed  over.  By 
the  same  deed  B.  covenanted  to  indemnify  A.  against  all  liabilities  of  the  partnership  existing  at 
a  certain  time.  It  afterwards  turned  out  that  some  fkirther  act  on  A^'s  part  was  necessary  to 
complete  the  transfer,  and  A.  reftised  to  complete  it,  on  the  ground  that,  after  the  execution  of  the 
deed,  he  had  been  obliged  to  satisfy  some  of  the  liabilities  of  the  partnership,  against  which  B. 
had  covenanted  to  indemnify  him.     These  liabilities  were  not  connected  with  the  shares  in 

question. 

•  Hdd,  on  bill  filed  by  B.,  that  he  was  entitled  to  have  the  transfer  at  once  completed,  leaving  A. 
to  his  remedy  at  law  on  the  covenant  of  indemnity. 

Per  the  Lord  Justice  Turner.  The  rule  that  he  who  comes  into  Equity  mnst  do  equity  would 
have  applied  if  the  liability  under  the  covenant  of  indemnity  had  been  incurred  in  respect  of  the 
shares  in  question. 
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176  shares  in  the  Wazemmes  €bu  Company,  numberecl,  &c, 

and  also  of  fifty  shares  in  the  fischeveiler  Gras  Company,  num- 

b^ed,  &C.9  and  of  shares  in  several  other  companies ;  and  that  all 

the  said  several  shares  in  the  said  respective  companies,  were,  as 

it  was    believed,    transferred  by  delivery   of  the  certificates  or 

vouchers  far  the  same.     There  were  various  other  recitak  not 

material  for  the  present  purpose.     And  the  deed  contained 

several  witnessing  parts,  one  of  which  was  as  follows :  —  "  That 

for  and  in  consideration  of  the  premises  hereinbefore  contained, 

and  of  the  releases  and  coyenants  hereinafter  made  and  entered 

into  by  and  on  the  parts  of  the  said  T.  C.  Gibson  and  John 

Grafton,  they,  the  said  John  Grafton  and  E.  E.  Goldsmid,  with 

the  privity  and  approbation  of  the  several  other  parties  hereto, 

80  far  as  they  are  or  may  be  respectively  interested,  testified  by 

their  respectively  executing  these  presents,  do,  and   each  of 

them  doth  hereby  bargain,  sell,  &c.,  unto  the  said  T.  C.  Gibson 

and  J.  Grafton,  their  executors,  &c,  all  those  fifty  shares  in  the 

Compagnie  d'Edairage  d'Escheveiler,  otherwise  the  Escheveiler 

Company,  numbered  respectively,  &c.,  together  with  all  manner 

of  benefit,  interest,  &c,  to  hold  the  same  unto  the  stud  T.  C. 

Gibson  and  J.  Grafton,  their  executors,  &a,  as  and  for  their 

own  property  and  effects  absolutely." 

In  a  subsequent  part  of  the  deed,  among  other  covenants  by 
the  defendant,  was  the  following :  —  *'  And  the  said  E.  E.  Gt)ld- 
smid,  doth  hereby  for  himself,  his  heirs,  &c.,  covenant  with  the 
said  T.  C.  Gibson  and  J.  Grafton,  their  heirs,  &c.,  that  he,  the 
said  K  E.  Goldsmid,  will,  whenever  thereto  reasonably  required, 
at  the  request,  costs,  and  charges  of  the  party  or  parties  requiring 
the  same,  make,  do,  and  execute  all  such  further  acts,  &c.,  that 
may  be  required,  as  he  lawfully  can,  or  may,  or  as  shall  be  in 
his  power  and  ability,  for  the  purpose  of  effectuating  the  transfers 
and  assignments  hereby  made,  and  for  vesting  the  shares  and 
other  estates  and  effects  hereby  assigned  in  the  said  T.  C.  Gibson 
and  J.  Ghrafton,  according  to  the  true  intent  and  meaning  of 
these  presents.".      Then  followed  covenants  for  title.      Sub- 
sequently there  came  a  separate  witnessing  part :  '*  That  in  con- 
sideration of  the  premises,  and  of  the  said  assignment  and 
transfer  hereinbefore  made  to  them  by  the  said  E.  E.  Gt)ldsmid, 
they,  the  said  T.  C.  Gibson  and  J.  Grafton,  do  hereby  jointly 
for  themselves,  their  heirs,  &c.,  and  with  the  privity  and  appro- 
bation of  the  several  other  parties  hereto  as  aforesaid,  so  far  as 
they  are  or  may  be  respectively  interested,  and  so  testified  as 
aforesaid,  covenant  with  the  said  E.  E.  Goldsmid,  his  heirs,  &c., 
[to  indemnify  him  against  ceii;ain  liabilities]  and  further,  that 
they,  and  the  survivor  of  them,  and  the  heirs,  &c,  will  save 
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harmless^  and  keep  indemnified,  the  said  E.  E.  Goldsmid,  his 
heirs,  &c.,  from  and  against  the  copartnership  debts  and  lia- 
bilities of  the  said  respective  firms  of  Grafton,  Goldsmid,  and 
Company,  &c.,"  existing  at  the  date  of  the  agreement  of  the 
16th  of  September  1851. 

The  certificates  of  the  Escheveiler  shares  were  handed  over 
immediately  after  the  execution  of  this  deed. 

By  a  deed  of  November  1 852,  John  Grafton  assigned  to  the 
plaintifi^  all  his  interest  in  these  shares. 

The  Escheveiler  shares  were  shares  in  a  joint  stock  company, 
instituted  according  to  the  laws  of  Rhenish  Prussia,  and  stood 
in  the  name  of  the  defendant  alone  in  the  books  of  that  com- 
pany. 

In  the  latter  part  of  the  year  1852,  the  plaintiff*,  being  de- 
sirous of  disposing  of  these  shares,  applied  at  the  office  of  the 
company  to  have  them  transferred  into  his  own  name,  but  was 
informed  that,  by  the  statutes  of  thd  company,  the  shares  could 
not  be  transferred  unless  the  person  in  whose  name  the  shares 
stood  went  through  some  further  formality,  which  it  is  not 
necessary  to  specify.  The  plaintiff*  applied  to  the  defendant  to 
do  such  further  acts  as  were  necessary  to  effectuate  the  transfer, 
but  the  defendant  refused,  alleging  that  the  plaintiff  had  broken 
his  covenant  of  indemnity.  The  alleged  breach  was  made  out 
thus :  the  defendant  stated  that  the  firm  of  Grafton,  Goldsmid, 
and  Company,  had  been  le^ssees  of  the  undertaking  of  the  Fries- 
laud  or  Leu  warden  Gas  Company,  at  a  rent  in  respect  of  which 
negotiable  coupons  were  issued,  and  that  after  the  execution  of 
the  deed  of  1851,  the  defendant,  as  a  member  of  the  late  firm  of 
Grafton,  Goldsmid,  and  Company,  had  been  called  upon  for 
payment  of  certain  of  these  coupons  which  were  outstanding  on 
the  16th  of  September  1851  —  that  the  defendant  had  referred 
the  claimants  to  the  phuntiff,  but  that  the  plaintiff  had  neglected 
or  refused  to  pay  them,  and  that  the  defendant  had  been  obliged 
to  satisfy  these  demands,  being  claims  from  which  he  was  en- 
titled to  be  indemnified  under  the  covenant. 

The  plaintiff  denied  that  the  defendant  had  been  called  upon 
to  pay  anything  from  the  payment  of  which  the  plaintiff  was 
bound  to  indemnify  him,  and  contended  further,  that  if  he  had, 
such  breach  of  the  covenant  of  indemnity  was  no  defence  ia 
this  suit. 

The  Master  of  the  Rolls  held  that  the  plaintiff  was  not  en^ 
titled  to  compel  the  defendant  to  complete  the  transfer  of  the 
shares,  except  upon  the  terms  of  repaying  to  the  defendant  all 
such  sums  paid  by  him  as  the  plaintiff  was  bound  to  indemnify 
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him  firoiDy  and  he  directed  an  account  of  the  moneys  so  paid. 
From  this  decree  the  plaintiff  appealed. 

At  the  suggestion  of  the  Lords  Justices,  the  case  was  argued 

on  the  assumption  that  the  plaintiff  was  liable^  under  the  cove- 

Bant  of  indemnity,  to  repay  to  the  defendant  the  sums  paid  by 

the  latter  in  respect  of  the  Leuwarden  coupons,  leaving  the 

question  of  such  liability  for  subsequent  argument  in  case  a 

dedaon  upon  it  should  be  required., 

Mr.  Gl€Lsse  and  Mr.  T,  Terrell^  for  the  plaintiffs.  The  in- 
tention of  the  parties  was  that  the  shares  e^hould  be  completely 
made  over  at  the  time  of  the  execution  of  the  deed ;  and  the 
price  of  such  transfer  was  the  giving,  not  the  observing,  the 
covenant  for  indemnity.  It  is  a  case  of  separate  independent 
contracts ;  the  defendant  was  to  make  over  the  shares  at  once  — 
the  plaintiff  was  to  give  a  covenant  for  indemnity,  the  liability 
onder  which  was  future  and  contingent.  The  defendant  in- 
tended to  part  with  the  shares  and  rely  on  the  covenant,  and  he 
is  now  contending  for  a  right  quite  opposed  to  the  nature  of 
the  transaction.  Arguing  on  his  own  principles,  we  are  not 
bound  to  observe  the  covenant  to  indemnify  till  he  has  per- 
formed his  part  of  the  contract  by  completing  the  transfer  of  the 
shares. 

Mr.  R.  Palmer  and  Mr.  Waley,  for  the  defendant.  This  case 
is  governed  by  the  principle  that  he  who  comes  into  Equity 
must  do  equity.  A  party  who  does  not  rest  upon  his  legal 
reniedies,  but  comes  into  this  Court  for  relief  in  the  nature  of 
specific  performance,  must  show  that  he  has  kept  the  agreement 
<»i  his  part.  [  The  Lord  Justice  Turner.  After  this  deed  was 
executed,  was  not  the  defendant  a  mere  trustee  of  the  shares  ?] 
We  submit  not.  The  intention  was  to  make  a  transfer,  not  to 
make  the  defendant  a  trustee :  Ward  v.  Audland(a),  Searle  v. 
Law.  (i)  [  TheLord  Justice  Knight  Bruce.  Suppose  the  attempted 
transfer  to  have  been  complete,  and  the  covenant  to  indemnify 
to  have  been  afterwards  broken,  could  you  file  a  bill  claiming  a 
lien  on  the  shares  ?]  I  think  not.  [^The  Lord  Justice  Knight 
Bruce.  I  think  you  are  right  in  making  that  admission.] 

Mr.  CUassey  in  reply.  Clarke  v.  Boyle  (c)  is  conclusive  as  to 
there  being  no  lien.  The  rule  that  he  who  comes  into  Equity 
must  do  equity,  does  not  apply.  As  to  the  extent  of  that  rule, 
tee  Francises  Maxims  {d)y  Fonhlanque^s  Equity {e\  Meglionetti  v. 
Boyal  Exchange  Insurance  Company.  (/)  [T%tf  Lord  Justice 
Knight  Bruce  referred  to  Rawson  v.  Samuel.  (^)] 
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The  Lobd  Justice  Kniqht  Bruce.  The  question  of 
which  we  have  now  to  dispose  is  whether, — ^upon  the  assumption 
against  the  plaintiff  for  every  present  purpose,  that  the  de- 
fendant's allegation  of  his  right  under  the  covenant  of  indem- 
nity, contained  on  the  plaintiff's  part  in  the  deed  of  the  3rd  of 
October  1851,  to  recover  by  suit  against  the  plaintiff  the  pre- 
sent sums  of  money,  is  well  founded, — the  plaintiff's  title  to  relief 
in  this  cause  is  obstructed  or  affected  by  that  circumstance  ? — a 
question  which  ought,  I  conceive,  to  be  answered  in  the  plaintiff's 
favour.  The  relief  that  he  prays,  so  far  as  we  are  now  deal- 
ing with  it,  is  to  compel  the  defendant  to  do  a  formal  act  for 
the  purpose  of  completing  the  plaintiff's  title  to  certain  shares 
in  a  continental  undertaking,  called  the  Escheveiler  Com- 
pany ;  which  shares  were  expressed  and  intended  to  be  assigned 
by  the  defendant  to  the  plaintiff  and  Mr.  Grafton  by  the  deed 
of  the  3rd  of  October  1851.  And  it  must,  I  think,  be  taken  to 
have  been  intended  by  the  plaintiff  and  the  defendant,  at  the 
time  of  executing,  and  in  executing  the  deed,  that,  from  the 
moment  of  its  execution  by  them  and  Mr.  Grafton,  the  shares 
should  be  placed  in  the  absolute  power  of  Mr.  Gibson  and 
Mr.  Grafton,  and  that  they  should  thenceforth  be  the  sole  and 
absolute  owners  of  them.  It  appears,  however,  that,  according 
to  the  laws  or  regulations  by  which  the  shares  are  governed, 
some  act  beyond  the  execution  of  the  deed  was  necessary,  or  is 
probably,  and  with  reason,  considered  to  have  been  necessary,  in 
order  to  give  on  the  continent  complete  effect  to  that  intention. 
The  formal  act  which  it  is,  as  I  have  said,  an  object,  if  not  the 
main  and  sole  object,  of  the  present  suit  to  oblige  the  defendant 
to  do,  he  objects  to  do ;  because,  as  he  alleges,  the  covenant  on 
Mr.  Gibson's  part,  which  the  deed  contains,  to  indemnify  the 
defendant  against  certain  actual  or  supposed  liabilities,  has,  with 
regard  to  another  property,  been  broken;  and  because  the 
breach  must,  as  he  asserts,  be  cured  and  remedied  before  the 
decree  can  be  made  effectual  against  him.  The  deed, — an  in- 
strument somewhat  artlessly  prepared,  though  seeming  to 
extend  to  a  considerable  variety  of  circumstances, — is  an  inden* 
ture  of  nine  part«,  to  which  eight  persons,  I  think,  are  expressed 
to  be  parties ;  and  so  far  as  it  can  now  be  material  to  men* 
tion  the  contents  particularly,  it  runs  thus.  [His  Lordship 
here  read  the  parts  of  the  deed  before  stated,  and  mentioned 
the  fact  that  Grafton's  interest  had  been  made  over  to  Gibson.  3 

Now  with  regard  to  the  indemnity  which  the  defendant  claims^ 
he  must,  I  conceive,  be  taken  to  have  been,  when  he  executed 
the  deed,  content  to  rely  on  the  covenant  of  indemnity  con- 
tained in  the  deed,  and  on  the  covenant  only.     The  defendant 
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allies  againat  the  plaiolifi;  not  any  wrong  or  omiesion  on  his 
part  pretrious  to  the  deed  or  contemporaneous  with   it>  but  a 
wrong  of  oommission  or  omission,  done  at  a  subsequent  time, 
though  in  breach  of  the  covenant  contained  on  his  part  in  the 
deed.    This  appears  to  me  to  form,  neither  legally  nor  equitably, 
an  impediment  in  the  way  of  the  actual  assertion  of  his  right  to 
be  placed  in  the  position  in  which  it  was  intended  he  should, 
imme^tely  upon  the  execution  of  the  deed  by  himself  and  &)r. 
Goldsmid  and  Mr.  Gibson,  be  placed,  the  plaintiff  having  done 
all  that  it  was  then  incumbent  upon  him  to  do.     By  executing 
the  deed,  Mr.  Gibson  and  Mr.  Grafton  paid  the  price  of  the 
sliares.     The  defendant  contends  that  the  plaintiff's  position  is 
tiiat  of  a  party  to  a  contract,  who,  having  broken  or  omitted  to 
perform  a  material  term  of  it  on  his  part,  sues  the  other  for 
specific  performance  of  the  other  part  of  the  agreement ;  but  I  do 
not  accede  to  that     The  pluntiff  agreed  to  give  a  covenant  of 
indemnity,  and  he  did  so.     His  subsequent  breach  of  it,  if  he 
has  broken  it,  forms  no  breach  of  the  agreement  to  give  it 
His  covenant  of  indemnity  and  the  defendant's  covenant  as  to 
the  shares,  are  l^ally  independent  of  each  other.     The  doc- 
trines of  lien  and  set-off  appear  to  me  to  be  equally  out  of  the 
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The  rule  that  a  plaintiff  coming  for  Equity  must  do  equity 
is  without  application  in  the  present  instance,  as  I  view  the 
matter.  That  unity  of  subject  or  connection  between  subjects 
which  calls  it  into  operation,  is  here,  I  think,  wanting,  and  the 
plaintiff  must  be  left  to  sue  upon  his  covenant  for  indemnity. 
He  cannot  effectually  set  it  up  in  this  cause,  at  least  according 
to  my  opinion.  I  desire  to  be  understood,  however,  as  not 
intimating  what  course  it  would,  in  my  judgment,  have  been 
r^ht  to  take  if  we  had  not  been  satisfied  that,  in  the  transaction 
of  October  1851,  the  understanding  and  meaning  of  the  parties 
were,  that,  from  the  time  of  the  execution  of  the  deed  by  the 
plaintiff  and  the  defendant  and  Mr.  Grafton,  the  shares  should 
at  once  and  absolutely  become  the  property  of  Mr.  Grafton  and 
the  plaintiff,  or  if  the  plaintiff  had,  to  the  defendant's  damage, 
acted  wrongfully  on  a  point  directly  and  immediately  touching 
the  shares  which  are  the  subject  of  this  suit 

The  Lobd  Justice  Tubneb.  The  bill,  in  this  case,  is 
filed  for  the  purpose  of  compelling  the  defendant  to  do  all  such 
acts  as  may  be  necessary  for  transferring  to  the*  plaintiff  certain 
ahares  in  the  Escheveiler  Company  which  are  mentioned  in 
thehOL 

The  title  of  the  plaintiff  rests  upon  the  deed  of  the  3rd  of 
October  1851,  which  had  for  its  object  to  put  an  end  to  the 
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partnership  iii  which  the  plaintiff  and  defendant  had  been  con- 
cerned, and  to  arrange  the  affairs  of  that  partnership.     And 
the  deed  contains  the  recital  which  my  learned  Brother  has  re* 
ferred  to,  that  the  shares  of  the  company  are,  it  is  believed, 
transferred  by  delivery  of  the  certificates  or  vouchers,  and  con- 
tains an  assignment  of  those  particular  shares,  and  a  covenant  by 
the  defendant  for  further  assurance,  and  by  the  plaintiff  a  gene- 
ral covenant  of  indemnity  against  all  the  liabilities  of  the  part- 
nership.    The  defendant  resists  the  plaintiff's  claim  to  have  a 
transfer  of  the  shares  perfected  to  him ;  he  resists  that  claim 
upon  this  ground,  that  the  plaintiff  is  indebted  to  him  upon  the 
covenant  of  indemnity ;  and  he  insists  that  the  plaintiff  is  not  en- 
titled to  call  upon  him  to  perfect  the  assignment  of  the  shares 
until  he  pays  the  debt  due  on  the   covenant  of  indemnity. 
The  Master  of  the  Rolls  was  of  opinion  that  this  defence 
was    well    founded,    and    has,     accordingly,   made   a   decree 
by  which  an  account  is  directed  of  what  has  been  paid  or 
discharged  by  the  defendant  Goldsmid  since   the  date  of  the 
deed  of  dissolution  in  respect  of  the  liabilities  of  the  partner- 
ship ;  and  then  a  direction  to  tax  the  defendant  his  costs  of 
the  suit,  and  an  order  that  the  shares  be  transferred  to  the 
plaintiff  upon  payment  of  what  has  been  paid  by  the  defendant 
in  respect  of  the  liabilities  of  the  partnership  and  of  the  costs 
of  the  suit. 

The  appeal  before  us  is  from  this  decree.  Upon  the  hearing 
of  the  appeal  the  question  was  raised  "whether  there  is  anything- 
due  to  the  defendant  upon  the  covenant  of  indemnity ;  but 
upon  the  suggestion,  of  my  learned  Brother,  it  was  agreed  that 
that  question  should  be  postponed,  and  that  the  case  should  be 
first  argued  upon  the  point  whether,  assuming  the  plaintiff  to  be 
indebted  to  the  defendant  on  the  covenant  of  indemnity,  the  de- 
fendant is  entitled  upon  that  ground  to  resist  the  plaintiff's  claim 
to  have  the  assignment  of  the  shares  perfected  to  him. 

The  case  was  argued  at  the  bar  on  the  defendant's  behalf,  and 
the  judgment  of  the  Master  of  the  Rolls  was  rested  upon  the 
ground  that  the  plaintiff,  seeking^specific  performance,  must  per* 
form  his  part  of  the  contract ;  and  in  effect  the  judgment  of  the 
Master  of  the  Rolls  rested  upon  the  rule  "  that  he  who  comes 
into  Equity  must  do  equity."  This  is  a  rule  which  is  no  doubt 
favoured  by  this  Court,  as  its  direct  and  immediate  operation  is 
to  prevent  multiplicity  of  suits,  —  an  evil  which  the  Court  is 
always  anxious  to  avoid.  But  the  rule  certainly  does  not  go  so 
far  as  to  entitle  the  Court  arbitrarily  to  impose  terms  upon  a 
plaintiff  who  may  be  driven  to  ask  for  its  assistance  ;  it  is  re- 
stricted in  its  operations,  and  the  true  meaning  of  ir,  as  I  appre-^ 
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bend,  is  this,  that  those  who  ask  for  the  assistance  of  the  Court 
must  do  justice  as  to  the  matter  in  respect  of  which  that  assist- 
ance is  asked.     Lord  Hardtcicke,  speaking  of  the  rule  in  Shish 
T.  Foster  (a),  thus  expresses  himself :  "  That  rule  does  not  hold 
tbrooghout  so  as  to  tack  things  together  which  are  independent 
in  their  own  nature."     Sir  John  Leach^  in  Whitaher  v.  HaH{b)f 
distinctly  stated  that  the  rule  only  applies  to  equity  arising  out 
of  the  same  transaction;  and,  without  mentioning  the  other  cases, 
of  which  there  are  many,  it  is  sufficient  to  refer  to  the  case  of 
Hanson  y.  Keating  (c),  in  which  Sir  James  JVigram  has  summed 
up  the  law  upon  the  point  with  great  accuracy  and  ability.    He 
flays:  ^  The  aigument  in  this  case  for  the  defendant,  Mrs.  Keat- 
ing, was  founded  upon  the  well-established  rule  of  this  Court, 
that  the  plaintiff  who  would  have  equity  must  do  equity, — a 
nde  by  which,  properly  understood,  it  is  at  all  times  satisfactory 
to  me  to  be  bound.     But  it  is  a  rule  which,  as  it  was  used  in 
the  argument  of  this  case,  takes  for  granted  the  whole  question 
in  dispute.     The  rule,  as  I  have  often  had  occasion  to  observe, 
cannot  per  se,  decide  what  terms  the  Court  should  impose  upon 
the  plaintiff,  as  the  price  of  the  decree  it  gives  him.     It  decides, 
in  the  abstract,  that  the  Court,  giving  the  plaintiff  the  relief  to 
which  he  is  entitled,  will  do  so  only  upon  the  terms  of  his  sub- 
mitting to  give  the  defendant  such  corresponding  rights  (if  any) 
as  he  also  may  be  entitled  to  in  respect  of  the  subject  matter  of 
the  suit ;  what  these  rights  are  must  be  determined  aliunde  by 
strict  rules  of  law,  and  not  by  any  arbitrary  determination  of 
the  Court.     The  rule,  in  short,  merely  raises  the  question  what 
those  terms  (if  any)  should  be.     If,  for  example,  a  plaintiff 
weeks  an  account  against  a  defendant,  the  Court  will  require 
the  plaintiff  to  do  equity  by  submitting  himself  to  account  in 
the  same  matter  in  which  he  asks  an  account ;  the  reason  of 
which  is  that  the  Court  does  not  take  accounts  partially,  and 
peihaps  ineffectually,  but  requires  that  the  whole  subject  be, 
oDce  for  all,  settled  between  the  parties.     It  is  only  (I  may 
observe  as  a  general  rule)  to  the  one  matter  which  is  the  sub- 
ject of  a  given  suit,  that  the  rule  applies,  and  not  to  distinct 
matters  pending  between  the  same  parties.     So  in  the  case  of  a 
bill  for  8peci6c  performance,  the  Court  will  give  the  purchaser 
his  conveyance,  provided  he  will  fulfil  his  part  of  the  contract 
by  paying  the  purchase  money ;  and  e  converso,  if  the  vendor 
w«e  plaintiff,  the  Court  will  assist  him,  only  upon  condition 
of  his  doing  equity  by  conveying  to  the  purchaser  the  subject 
of  the  contract  upon  receiving  the  purchase  money.     In  this,  as 
in  the  former  case,  the  Court  will  execute  the  matter  which  is 
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the  subject  of  the  suit  wholly  and  not  partially.  So  if  a  bill  be 
filed  by  the  obligor  in  an  usurious  bond  to  be  relieved  agamet 
it,  the  Court  in  a  proper  case  will  cancel  the  bond,  but  only 
upon  terms  of  the  obligor  refunding  to  the  obligee  the  money 
actually  advanced.  The  reason  is  analogous  to  that  in  the  pre- 
vious cases.  The  equity  of  the  obligor  is  to  have  the  entire 
transaction  rescinded.  The  Court  will  do  this  ao  as  to  remit 
both  parties  to  their  original  positions ;  it  will  not  relieve  the 
obligor  from  his^  liability,  leaving  him  in  possession  of  the  fruits 
of  the  illegal  transaction  he  complains  of.  I  know  of  no  case 
which  cannot  be  explained  upon  this  or  analogous  reasoning ; 
and  my  opinion  is,  that  the  Court  can  never  lawfully  impose 
merely  arbitrary  conditions  upon  a  plaintiff,  only  because  he 
stands  in  that  position  upon  the  record,  but  can  only  require 
him  to  give  the  defendant  that  which,  by  the  law  of  the  Court, 
independently  of  the  mere  position  of  the  party  on  the  record, 
is  the  right  of  the  defendant  in  respect  of  the  subject  of  the 
suit.  A  party,  in  short,  does  not  by  becoming  plaintiff  in 
Equity  give  up  any  of  his  rights,  or  submit  those  rights  to  the 
arbitrary  disposition  of  the  Court.  He  submits  only  to  give 
the  defendant  his  rights  in  respect  of  the  subject  nuitter  of  the 
suit,  on  condition  of  the  plaintiff  obtaining  his  own.'' 

With  this  exposition  of  the  law  on  this  subject  I  fully  agree, 
and  the  true  question,  therefore,  in  this  case  seems  to  me  to  be 
whether,  upon  the  construction  of  this  deed,  the  covenant  for 
further  assurance  and  the  covenant  for  indemnity  are  to  be 
taken  as  separate  and  distinct,  or  as  connected  together,  so  that 
the  performance  of  the  one  was  to  be  dependant  upon  the  ful- 
filment of  the  other.  I  have  examined  the  deed  in  this  point 
of  view,  and  I  am  fully  satisfied  that  it  was  not  intended  by 
the  parties  that  the  covenants  should  be  thus  taken  in  connec- 
tion. The  recital  to  which  I  have  referred  seems  alone  to  be 
conclusive  upon  the  point ;  it  shows  that  the  parties  content- 
plated  that  the  whole  interest  in  the  shares  would  pass  hy  the 
assignment,  and  the  shares  must,  therefore,  have  been  intended 
to  pass  immediately ;  but  the  demand  on  the  covenant  of  in- 
demnity must,  from  its  nature,  be  future  and  contingent.  My 
opinion  is,  that  the  rule  '^  that  he  who  comes  into  Equity  must 
do  equity,"  does  not  apply  to  this  case ;  and  I  think  the  case  is 
not  one  to  which  the  rule  can  advantageously  be  extended.  The 
extension  of  the  rule  to  such  a  case  as  the  present  would,  as  it 
seems  to  me,  be  attended  with  the  greatest  inconvenience.  If 
the  rule  be  applied  to  the  alleged  existing  liability  on  the  cove- 
nant, I  think  it  must  equally  prevail  as  to  other  liabilities  from 
time  to  time  arising ;  and  if  the  existence  of  liabilities  furnishes 
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a  ground  for  this  defence,  I  do  not  see  how  an  inquiry  whether 
the  liabilities  existed,  could,  under  any  circumstances,  be  re- 
fused. .  Again,  the  effect  of  applying  the  rule  to  this  case  would 
be  to  biing  into  this  Court  all  legal  questions  arising  upon  a 
coyeoant  of  indemnity.  It  was  argued  for  the  defendant 
that  these  difficulties  would  be  avoided  by  holding  the  rule  to 
apply  to  liabilities  which  have  already  arisen  upon  the  covenant, 
or  which  may  arise  upon  it  pending  the  suit,  and  not  to  liabi- 
lities subsequently  arising,  but  this  does  not  ^seem  to  me  to 
be  consistent  with  the  ordinary  rule  of  this  Court.  It  is 
not  the  habit  of  the  Court  to  execute  covenants  partially ; 
and  if  the  defendant's  argument  be  good  as  to  liabilities 
which  have  arisen,  I  think  it  must  follow  that  an  account 
must  be  taken  of  all  the  liabilities  which  must  be  satisfied  or 
provided  for  before  the  pluntiff  could  compel  a  transfer.  It 
was  also  argued  by  the  defendant  thnt  if  the  liabilities  under 
the  covenant  bad  been  incurred  in  respect  of  the  shares  sought 
to  be  transferred,  the  Court  certainly  would  not  have  compelled 
the  transfer  until  the  liabilities  were  satisfied.  But  this  argu- 
ment has  no  application  to  the  case.  In  the  event  suggested, 
the  liabilities  would  have  been  incurred  in  respect  of  the  subject 
matter  of  the  suit,  and  the  rule  in  question  would,  therefore, 
clearly  apply.  Upon  the  whole,  my  opinion  is  that  this  decree 
cannot  be  maintained,  and  that  there  must  be  a  decree  for  the 
performance  of  the  covenant  for  further  assurance,  as  prayed 
by  the  bill. 
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Mr.  Palmer  then  proceeded  to  go  into  the  other  point,  (viz. 
whether  the  covenant  of  indemnity  had  been  broken)  with  a 
Tiew  to  the  question  of  costs.  It  was  hereupon  proposed  by 
the  phiintiff's  counsel,  that  the  plaintiff  should  bring  into 
Court  a  sum  equal  to  the  amount  of  the  sums  which  the  de- 
fendant claimed  to  be  reimbursed :  that  an  inquiry  should  be 
directed  whether  anything  was  due  from  the  plaintiff  to  the 
defendant  under  the  covenant ;  and  that  the  plaintiffs  costs 
ahoald  abide  the  result  of  the  inquiry. 

A  decree  was  accordingly  made,  which  by  consent  embodied 
these  terms ;  but  directed  the  defendant  at  once  to  do  all  acts 
necessary  to  complete  the  transfer  of  the  Escheveiler  shares. 

Solicitors :  Martin  ;  Phillips  8f  Sons. 
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j^;^  WILES  V.  GIIESHAM. 

The  trusts  of'  ^  ^IS  was  an  appeal  by  the  defendants^  Gresham  and  his  co- 

ft  marriage  trustees,  from  part  of  a  decree  made  by  yice-Chancellor  Kin- 

(  mi^'?n°i8S3  dersUt/y  (see  1  Eq.  Rep,  348.,  and  2  Eq.  Rep.  560.,  where  the 

j  were,  that  the  facts  of  the  Case  will  be  found).    The  Vice- Chancellor  held,  that 

with  the  con-  &8  the  trustees  had  not  obtained  any  written  authority  to  leave 

■ent  in  inrit-      the  2000/.  outstanding,  it  was  their  duty  to  call  it  in  at  the  end 

mg  of  the  .  .  ... 

husband  and      of  the  six  months,  at  the  expiration  of  which  time  it  was  made 

th^^trSstm'  payable  by  the  husband's  bond,  and  he  accordingly  charged  the 

neys  to  remain  trustees  with  the  whole  sum.     The  decree  also  declared  that  the 

ttete  of  S***  plaintiffs  were  entitled  to  treat  and  accept  the  copyhold  property 

Testment,  or  purchased  by  the  trustees  as  part  of  the  trust  property  under 

oonsenTcaU  ^^  marriage  settlement ;  and  it  appearing  from  the  evidence  to 

them  in.  the  satisfaction  of  the  Court,  that  it  was  for  the  benefit  of  the 

tmst  moneys  plaintiffs  (a  married  woman  and  infant),  it  was  declared  that 

I  consisted  of  a  they  did  so  treat  and  accept  the  same,  but  that  until  the  infant 

I  sum  due  on  ,  ,     ,  ,  * 

the  bond  of  plaintiff  should  attain  the  age  of  twenty-one  years,  the  copy- 

Md^"*^^'  holds  were  to  be  deemed  and  considered  as  personal  estate, 
in  six  months.        The  surviving  trustee,  Gresham,  and  the  representatives  of 

wkhouumT'  ^^®  co-trustees,  did  not  appeal  from  that  part  of  the  decree  which 

▼ritten  con-  related  to  the  copyholds,  but  they  appealed  against  so  much  of 

rom  ou?-  ^  it  a»  related  to  the  2000t 

standing.    In        Mr.  Glasse  and  Mr.  Fancy  for  Gresham,  and  Mr.  JBaily  and 

band  became  ^'  Busk^  for  the  Other  appellants,  contended  that  the  trustees 

bankrupt.  ^ere  in  no  default  for  not  calling  in  the  money,  as  there  had 

tees  Joined  in  never  been  a  written  consent  to  the  calling  it  in ;  and  that  at  all 

*°  ^r?**®'  events  they  were  in  no  default  before  the  first  bankruptcy,  it 

which  the  being  contrary  to  the  scope  of  the  settlement  that  they  should 

was^swr^  be  at  liberty  to  sue  the  husband  without  the  consent  provided 

seded.    It  for  by  that  instrument ;   that  it  was  clear  on  the  evidence  that 

^ata'dWidend  ^^  t^®  trustees  had  proceeded  under  the  first  bankruptcy,  they 

of  16«.  6d  could  not  have  recovered  more  than  I65.  6d.  in  the  pound,  and 

been  obtained  ^^^^»  therefore,  they  ought  not  to  be  charged  with  more  than 

under  the  that  SUm. 

bankruptcy. 

The  husband 

again  became  bankrupt,  and  the  money  was  wholly  lost 

Held,  that  up  to  the  time  of  the  first  bankruptcy  no  breach  of  trust  had  been  committed. 

Held,  that  on  that  bankruptcy  it  became  the  duty  of  the  trustees  to  caU  in  the  money  without 
any  written  consent 

HMt  that  a  subsequent  written  consent  to  the  money  being  left  outstanding  was  inoperatiye. 

Held,  that  the  circumstance  that  lands  purchased  with  other  parts  of  the  trust  funds,  and 
Tested  in  the  trustees,  had  been  greatly  improTed  with  monejrs  of  the  husband,  did  not  relieve  the 
trustetfs  from  any  part  of  their  liability  in  respect  of  this  sum. 

Held  by  The  Lord  Justice  Knight  fiRccE  (The  Lord  Justicb  Turner  doubting),  that 
inasmuch  as  the  husband  might  neyer  have  obtained  his  certificate  under  the  first  bankruptcy, 
the  trustees,  haying  concurred  in  superseding  that  bankruptcy,  must  be  charged  with  the  whole 
sum,  although  a  diyidend  of  20«.  could  not  haye  been  obtained  in  the  first  instance. 
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They  also  adverted  to  the  written   consent  given  by   the 
husband  and  wife  in  1838,  to  the  leaving  the  fund  in  the  hands 
of  the  husband.     [The  Court  at  once  decided  that  upon  the 
husband's  bankruptcy  it  became  the  duty  of  the  trustees  to  take 
Eteps  to  recover  the  sum  without  any  consent,  and  that  the  con- 
sent of  1838  was  wholly  inoperative.   Boss  v.  Godsall{a)  was 
referred  tcj     They  further  contended  that  the  husband's  outlay 
on  the  copyhold  was  to  be  taken  as  a  payment  in  satisfaction  of 
his  liability  in  respect  of  the  2000/.     It  was  an  outlay  made 
wiUi  consent  of  the  trustees ;  and  it  must  not  be  presumed  to 
their  prejudice  that  it  was  a  gift  to  the  trust  estate,  when  it 
might  be  taken  to  be  in  discharge  of  an  obligation  to  that  estate. 
Sowden  v.  Sowden  (&),  and  Campion  v.  Cotton  (c)  were  referred 
ta     The  widow  lay  by  till  after  the  second  bankruptcy,  de- 
riving benefit  from  the  fact  of  the   2000/.  being  left  in  the 
hands  of  her  husband ;  and  now,  owing  to  the  expenditure  on 
the  copyhold,  she  was  receiving  as  much  income  as  if  the  trusts 
of  the  settlement  had  been  strictly  carried  out,  and  the  2000il 
not  been  lost*     Under  these  circumstances,  although  her  sepa- 
rate life  estate  was  subject  to  a  restraint  from  anticipation,  she 
ought  not  to  derive  any  benefit  from  the  sum  recovered  in  this 
suit,  but  the  dividends  during  her  life  ought  to  go  to  compensate 
the  trustees. 

7^  Lord  Justice  Knight,  Bruce.  Of  course  the  counsel 
for  the  respondents  need  not  address  themselves  to  anything 
bat  the  question  whether  the  trustees  are  to  be  charged  with 
the  whole  2000/.,  or  only  with  a  dividend  of  16«.  6c/.  in  the 
pound  upon  it. 

The  Lard  Justice  Turner*  It  is  clear  from  the  deed  of  1838, 
that  Wiles  voluntarily  devoted  to  the  trusts  of  the  settlement 
the  money  laid  out  by  him  on  the  copyhold,  and  it  cannot  now 
be  alleged  that  he  paid  it  in  discharge  of  his  liability  in  respect 
of  the  2000/. 

Mr.  Swanston  and  Mr.  J.  H.  Palmer,  for  the  respondentS4 
The  trustees  had  no  right  to  leave  the  money  outstanding  with- 
out a  written  consent*  They  were  not  empowered  either  to 
sue  or  to  abstain  from  suing  without  a  written  authority ;  they 
ought,  therefore,  to  have  obtained  one,  directing  which  course 
they  should  take.  Having  thus  acted  without  authority,  they 
coaunitted  a  breach  of  trust  at  once,  on  the  expiration  of  the 
nx  months,  and  so  made  themselves  liable  for  the  whole  sum, 
with  a  right  to  indemnify  themselves  ns  they  best  could  by  pro- 
ceedings under  the  bankruptcy.     The  evidence  shows  that  for 
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some  time  after  the  end  of  the  six  months  Wiles  could  have 
paid. 

Mr.  Glasse,  in  reply.  There  was  no  breach  of  trust  before 
the  first  bankruptcy.  [T/je  Lord  Justice  Turner.  Both  my 
learned  Brother  and  I  are  with  jou  on  that  point.]  Then  the 
evidence  shows  that  more  than  I65.  6d.  in  the  pound  could  not 
have  been  recovered  under  the  first  bankruptcy  if  prosecuted. 
We  therefore  are  not  liable  for  more :  Maitland  v.  Baieman.  (a) 
{^The  Lord  Justice  Knight  Bruce,  But  if  the  husband  bad 
failed  to  obtain  his  certificate,  you  might  afterwards  have  re* 
covered  more.] 

The  Lord  Justice  Knight  Bruce  said  that  if,  by  the 
prosecution  of  the  first  bankruptcy,  the  whole  of  the  2000/. 
could  have  been  obtained,  it  was  clear  that  the  trustees,  by  pre- 
venting the  bankruptcy  from  being  prosecuted,  made  themselves 
liable  for  the  whole  sum.  But  it  was  said  that  payment  of  the 
2000/.  could  not  have  been  so  obtained.  It  was  proved  to 
demonstration  that  1 65.  6(/.  in  the  pound  could  have  been  ob- 
tained, subject  to  the  expenses  of  distribution  in  bankruptcy ; 
and  there  was  enough  on  the  evidence  to  enable  the  Court 
to  say  that  the  trustees  could  not  be  exonerated  from  any 
part  of  the  2000/.  without  an  inquiry  being  first  directed  aa 
to  what  could  have  been  obtained.  Such  an  inquiiy  would 
be  difficult,  troublesome,  and  expensive ;  but  that  ought  not 
to  deter  the  Court  from  directing  it,  if  necessary  for  the  ends 
of  justice.  But  there  was  a  further  consideration  which,  in 
his  opinion,  rendered  an  inquiry  unnecessary.  It  was  im- 
possible now  to  say  whether  the  husband  would  ever  have 
obtained  his  certificate  under  the  first  bankruptcy,  had  it 
been  prosecuted.  If  he  had  failed  to  obtain  it,  his  future  pro- 
perty would  have  been  liable  to  the  payment  of  his  debts, 
including  the  present  demand ;  and  it  was  impossible  to  show 
that  payment  of  the  whole  amount  might  not  ultimately  have 
been  obtained.  His  Lordship  regretted  the  conclusion  to  which 
he  had  come,  as  the  case  was  one  of  considerable  hardship,  and 
as  a  private  man  he  should  be  glad  to  be  able  to  decide  other- 
wise ;  but  he  thought  it  would  be  contravening  the  principles  of 
the  Court  in  some  of  its  most  wholesome  rules,  not  to  decide 
that  to  the  wife  during  the  joint  lives  of  herself  and  her  hus- 
band, and  to  the  children,  the  trustees  were  liable  for  the  whole 
2000/. 

The  Lord  Justice  Turner  said  that  as  the  opinion  of 
the   Lord  Justice  Knight  Bruce  was   in   accordance  with  the 

(fl)  8  Jur.  926. 
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dedaion  of  the  Vice^ChanceUar  on  this  point,  the  case  was  dis- 
poeed  ofy  and  it  was  not  necessary  for  him  to  express  any  ^f:^^ 
opiaion  upon  it ;  but  at  the  present  moment  his  Lordship  felt 
great  doubt  whether  the  trustees  should  be  charged  with  the 
whole  2GO0L,  without  further  inquiry.  The  appeal  must  be 
dismissed,  bat,  on  account  of  the  hardship  of  the  case,  without 
coats. 
Solicitors :   Nias;   Taylor  if  CollUson  ;  JMUkr  jf  Carr. 
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Mastbb 

HAMMOND  t;.  HAMMOND.  oftheRolm. 

Aiw.  11. 

an  indenture  made  on  the  marriage  of  Anthony  Ham-  a  marriage 

mood  and  Harriett  Charlotte  Beresford,  it  was,  amongst  other  J^^^*^*^*  u 

thongs,  recited,  '^  that  upon  the  treaty  for  the  intended  marriage  was  agreed,  in 

it  was  agreed  that  in  case  any  property  or  effects,  either  real  or  ^y*  ^lO^ 

personal,  of  the  value  of  5002!.  at  one  time,  should  at  any  time  personal, 

thereafter^  during  the  intended  coverture,  descend  or  devolve  to  the*caver^ni«^ 

the  said  Harriett  C.  Beresford,  or  to  the  said  Anthony  Hammond  descend  or 

in  her  right,  such  property  or  effects  should  be  settled  upon  the  wife  or  to  the 

trasts  and  for  the  purposes  thereinafter  declared  concerning  the  ^."*Jf^  "^  ^^' 

asme."  shoold  be 

In  the  operative  part  of  the  deed,  there  was  the  following  Jhe^t^TtTSid 
covenant :  — ''  And  it  is  by  the  said  indenture  lastly  witnessed  for  the  pur- 
that,  in  pursuance  of  the  said  agreement  and  in  consideration  of  |^^r  de^ 
the  said  intended  marriage,  the  said  Anthony  Haipmond  doth  dared  con- 
hereby,  for  himself,  his  heirs,  executors,  and  administrators,  co*  game. 
veaant,  promise,  and  agree,  with  and  to  [the  trustees]  their  exe-      '^^^  settle- 
eutorsy  administrators,  and  assigns,  that  if,  at  any  time  or  times  tained  a 
daring  the  said  intended  coverture,  any  real  or  personal  estate  of  ^^^^^  ^i 
the  value  of  5002.  at  any  one  time  shall  descend  or  devolve  to,  or  that  if  at  any 
vest  in,  or  belong  to,  the  said  Harriett  C.  Beresford,  or  to  the  {hTcovmure 
said  Anthony  Hammond,  in  her  right,  then,  and  in  that  case,  any  real  or 
and  so  often  as  the  same  shall  happen,  the  said  Anthony  Ham-  £^^d  de^    ^ 
mond,  his  heirs,  executors,  and  administrators,  shall  and  will  ^^^^  ^^  ^^ 
make,  do,  and  execute,  or  cause  and  procure  to  be  made,  done,  vest  in  or 
and  executed,  all  such  acts,  deeds,  assignments,  conveyances,  and  ^}^^e  to  the 
assurances  in  the  law  whatsoever,  as  shall  be  necessary  and  in  her  right, 

he  shoald  and 
vould  make, 
do»  and  execute  all  sach  acts,  &c.  as  should  he  necessary  and  proper  for  conyeying,  &c.  the  said 
ival  aod  personal  estate  in  sach  manner  as  that  the  same  should,  as  far  as  he  "was  concerned,  be 
▼e^ed  in  the  trustees,  opon  the  ^ame  trusts  as  w^e  therein  declared  concerning  the  fortune  of  the 
^ife. 

By  a  deed  of  gift  personal  property  was  assigned  to  certain  trustees  for  the  separate  use  of  the 
wife. 

HjM,  that  the  effect  of  the  recital  was  controlled  by  the  covenant,  and  that  the  covenant  did 
9a€  iaelode  property  commg  to  the  wife  for  her  separate  use. 
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proper  for  conveying,  assigning,  assuring,  and  confirming  the  said 
real  and  personal  estate,  in  such  manner  as  that  the  same  shall  and 
may,  so  far  as  the  said  A.  Hammond  is  concerned,  be  vested  in  the 
trustees  for  the  time  being  of  the  said  indenture,  upon  the  same 
trusts  as  are  herein  declared  of  and  concerning  the  fortune  of  the 
said  Harriett  C.  Beresford." 

By  indenture  dated  the  4th  of  July  1845,  Lord  Beresford 
assigned  certain  stocks,  funds,  and  securities,  to  trustees  upon 
trust  to  levy  and  raise  3000/.,  and  forthwith  pay  the  same  to 
Harriett  C.  Hammond,  the  wife  of  Anthony  Hammond,  for  her 
sole  and  separate  use,  and  free  from  marital  control,  and  for 
which  her  receipt  was  to  be  a  good  and  sufficient  discharge  to 
the  trustees. 

A  special  case  was  now  filed  by  Harriett  C.  Hammond  against 
her  husband,  the  trustees  of  the  marriage  settlement,  and  the  issue 
of  the  marriage,  for  the  opinion  of  the  Court  whether  the  plain- 
tiff was  entitled  to  have  and  retsun  the  sum  of  3000/1  for  her  own 
sole  and  separate  use  absolutely,  or  whether  the  same  should  be 
paid  to  the  trustees  of  the  marriage  settlement  upon  the  trusts 
thereby  declared  of  the  fortune  of  tlie  plaintiff. 

Mr.  R.  Palmer  and  Mr.  Dickinson,  for  the  plaintiff,  and  in 
support  of  the  proposition  that  she  was  entitled  for  her  separate 
use  absolutely,  cited  Butcher  v.  Butclier  (a),  Douglas  v.  Con- 
greve  (i),  lltornton  v.  Bright  (c),  Ramsden  v.  Smith,  (d) 

Mr.  Lloyd  and  Mr.  Jackson  for  the  children. 

Mr.  H*  JS.  Young  for  the  trustees. 

Mr.  Melvill  for  the  husband. 


Judgment, 


The  Master  of  the  Rolls.  I  am  of  opinion  that  this 
covenant  does  not  include  property  coming  to  the  wife's  separate 
use*  I  should  have  thought  that  if  the  recital  had  stood  alone,  it 
would  have  included  such  property,  but  the  parties  have,  in  the 
subsequent  part  of  this  deed,  put  their  own  construction  upon 
this  recital. 

Even  if  the  recital  were  most  distinct  that  the  wife  should 
covenant  for  herself,  that  all  property  which  should  come  to  her 
for  her  separate  use  should  be  settled,  and  such  recital  were  fol- 
lowed by  the  present  covenant,  I  do  not  think  I  could  say  this 
property  was  included  without  rectifying  the  settlement.  That, 
however,  is  not  the  object  of  the  present  proceedings.  If  it 
were,  I  should  have  evidence  before  me  enabling  me  to  deter- 
mine whether  the  mistake  arose  in  the  recital  or  in  the  covenant. 

The  case  of  Butcher  v.  Butcher,  which  I  still  should  follow, 


(a)  14Beay.222. 
(5)  1  Keen,  4 10. 


(c)  2  Myl.  &  C.  230. 

(<0  2  Drew.  298.;  S.  C.  2  £q.  Rep.  660. 
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IS  I  think  it  is  the  right  construction  upon  this  settlement,  does 
not,  in  my  opinion,  apply  to  this  case.  Here  the  recital  must 
be  read  by  the  covenant,  and  I  am  of  opinion  that  the  covenant 
does  not  include  property  coming  to  the  separate  use  of  the  wife. 
Solicitors :  Fladgaie^  Young^  Sf  Jachsoru 
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MORGAN  V.  HATCHELL. 

JjY  deed  poll  dated  1854,  Hamilton  P.  Morgan  appointed 
Jane  S.  Boyse  guardian  of  his  infant  daughter,  and  died  soon 
after  the  execution  of  the  deed. 
The  deed  was  attested  by  Morgan's  solicitor  and  Jane  S.  Boyse. 

By  section  8.  of  12  Car.  2.  c.  24.  it  is  enacted  that  it  shall 
be  lawful  for  the  father  of  any  child  under  twenty- one  and  un- 
married, by  deed  executed  **  in  the  presence  of  two  or  more 
cretUble  witnesses,**  to  dispose  of  the  custody  of  such  child  to  any 
person  or  persons. 

The  question  now  raised  was  whether  Jane  S.  Boyse  was  a 
credible  witness  within  the  meaning  of  the  statute  of  Car.  2.  to 
the  deed  by  which  she  was  herself  appointed  guardian. 

Mr.  Follett  and  Mr.  Cairns  in  support  of  the  validity  of  the 
appointment. 

Mr.  IL  Palmer  and  Mr.  C.  Hallj  cofUret. 

Mr.  H.  IL  Young  for  the  executors  of  Morgan. 

The  Master  of  the  Kolls.  I  think  Jane  S.  Boyse  was  a 
credible  witness  witliin  the  meaning  of  the  statute.  There  is 
no  argument  against  her  credibility  which  would  not  apply  with 
equal  or  greater  force  to  the  case  of  a  legatee  being  a  witness  to 
a  wilL  A  legatee  is  always  considered  a  credible  witness,  though 
the  recent  Wills  Act  deprived  him,  as  such  witness,  of  the  bene- 
fit  intended  for  him  by  the  will. 

The  statute  of  Car.  2.  merely  requires  two  credible  witnesses, 
and  I  cannot  say  Jane  S.  Boyse  is  not  a  credible  witness  be- 
cause she  is  appointed  guardian.  I  am  of  opinion  the  appoint- 
ment is  good. 

Solicitors :  Gregory,  Faulkner,  Sf  Co.  j  Fladgate  Sf  Co. 


Master  o? 
THE  Rolls. 

«     Dee,  9, 

Appointment 
of  guirdian 
by  deed  under 
18Car.S.e.24. 
B.S.  heldtobe 
good,  aithoogh 
one  of  the  two 
necestarjr 
▼itnenee  to 
the  deed  was 
the  goardiaa 
herself. 

Statement. 


Argument. 


Judgment 
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Lord 
Chanc&llob. 

Jan.  12.  jf  13. 

Where  a  fond 
has  beeu  paid 
into  Court  un- 
der the  Trustee 
Relief  Act  (10 
&  11  Vict 
c.  96.)  the 
Judges,  while 
sitting  at 
chambers,  have 
not  jurisdic- 
tion U)  order 
payment  of 
the  diridends 
arising  thereon 
for  the  main- 
tenance of 
an  infant, 
notwithstand- 
ing the  provi- 
sions of  the 
26th  section  of 
the  Masters  in 
Chancery  Abo- 
lition Act  (15  & 
16  Vict.  C.80.). 
Such  an  order 
must  be  made 
by  the  Court 
npon  peliiion. 

Statement 


RE  HODGES,  AN  INFANT,  AND  RE  THE  TRUSTS 
OF  THE  SETTLEMENT  OF  MR.  AND  MRS- 
HODGES. 

X  HIS  was  an  application  to  obtain  the  opinion  of  the  Court 
as  to  whether  a  Judge,  while  sitting  at  chambers,  has  power  to 
make  an  order  directing  the  payment,  for  the  maintenance  of  an 
infant,  of  money  paid  into  Court  under  the  Trustee  Relief  Act. 

By  an  order  of  Vice-Chancellor  Wood,  made  at  chambers, 
and  dated  the  5th  of  June  1854,' he  directed  (m/er  a&a)  that 
G.  Curteis  should  transfer  a  sum  of  1530L  10s.  4(f.  3  per 
cent,  annuities  (less  certain  costs)  standing  in  his  name  as 
surviving  trustee  of  the  will  of  the  infant*s  father ;  and  also 
3250Z.,  like  annuities,  standing  in  the  name  of  the  infant's 
father,  into  Court,  to  an  account,  '^  In  the  Matter  of  C.  L.  H. 
Hodges,  an  infant ; "  that  the  dividends  to  accrue  on  the  said  bank 
annuities,  when  so  transferred,  should  be  paid  to  the  infant's 
guardian,  during  minority,  or  until  further  order ;  and  that 
G.  Curteie  and  C.  R.  Turner,  as  surviving  trustees  of  the  ante- 
nuptial settlement  of  the  infant's  parents,  should  be  at  liberty^ 
from  time  to  time,  out  of  the  dividends  to  accrue  on  certain 
other  sums  of  stock  standing  in  their  names  and  that  of  a  de- 
ceased co-trustee  of  the  settlement,  to  pay  so  much  of  such 
dividends  to  the  infant's  guardian  as  with  the  dividends  of  the 
funds  under  the  will  should  make  up  400/.  per  annum,  during 
the  minority  of  the  infant,  or  until  further  order. 

Curteis  and  Turner,  the  surviving  trustees  of  the  settle- 
ment, instead  of  acting  on  the  liberty  so  given  to  them,  paid  the 
funds  which  were  subject  to  the  trusts  of  *the  settlement,  into 
Court  under  the  Trustee  Relief  Act,  10  &  11  Vict,  c  96.,  upon 
the  usual  affidavit. 

The  guardian  of  the  infant,  upon  the  above  facts,  applied  by 
summons  in  chambers  before  Vice-Chancellor  fFood,  for  an  order 
upon  the  Accountant-General  to  pay  so  much  of  the  dividends  of 
the  stock  in  settlement  as,  with  the  dividends  on  the  stock  under 
the  will,  would  make  up  the  sum  of  400/.  per  annum,  mainte- 
nance money. 

On  the  summons  coming  before  the  Vice-  Chancellor,  in  "cham- 
bers, it  was  objected  that  he  had  not  jurisdiction,  while  sitting 
there,  to  make  such  an  order,  on  the  ground  that,  by  sec- 
tion 2.  (a)  of  the  10  &  11  Vict.  c.  96.  it  was  directed  that  the 
application  should  be  made  by  petition. 


(a)  Sect.  2.  "  And  be  it  enacted      shall  be  from  time  to  time  made  bj 
that  such  orders  as  shall  seem  fit      the  High  Court  of  Chancery  in  re- 


THE  EQUITY  REPORTS. 


123 


The  Vice^  Chancellor  having  declined  to  make  any  order,  the 
present  application  was  made  to  the  Lord  Chancellor. 

Mr.  C  Jkf,  RoupeU^  for  the  guardian  of  the  infant,  stated 
the  aboye  circumstances,  and  referred  to  the  2nd  and  4th  seo^ 
tbos  of  10  &  1 1  Vict,  c  96,(a),  and  to  the  13th,  15th,  and  26th 
8ecdoiis(6)  of  the  Mastera  in  Chancery  Abolition  Act,  15 
&  16  Vict,  c  80. ;  to  Harrison  v.  Masselin  (c),  and  Re  Bloye^s 
Trust  id) 

Mr.  E,  JZ.  Turner,  for  the  trustees,  referred  to  Goode  y, 
Wat{e\  Re  Harris's  Trusts  (/),  and  Re  Irhy.  (g) 


1855. 


Vi 


IiOBD 

Cbancbllob. 

RB  HODOESto 
AH  IKFANT. 

Argument, 


The  Lobi>  Cbai^cbllor,  on  the  following  day,  said  that 
be  had  consulted  the  other  Judges  of  the  Court,  and  he  was  of 
(pinion,  that  as  the  jurisdiction  arose  solely  from  the  Acts  10  & 
11  Yict.  c.  06.  and  12  &  13  Vict  c.  74.,  (the  Trustee  Relief  Acts) 
which  declared  that  the  mode  of  proceeding  thereby  provided 
diovdd  be  by  petition,  it  was  necessary  that  a  petition  should 
be  presented,  and  the  order  made  by  the  Court ;  and  that,  con- 


Judgmcnt 
Jan.  13.  1855. 


spect  of  tbe  trust  monejs,  stocks,  or 
secanties  so  paud  in,  transferred,  and 
deposited  as  aforesaid,  and  for  the 
inTestment  and  payment  of  any  such 
moneys,  or  of  any  dividends  or  inte- 
Rst  on  any  such  stocks  or  securities, 
and  for  the  transfer  and  delivery  out 
of  any  such  stocks  and  securities,  and 
for  the  administration  of  any  such 
trusts  generally,  upon  a  petition  to  be 
presented  in  a  summary  way  to  the 
Lord  Chancellor  or  the  Master  of  the 
BoDs,  without  bill,  by  such  party  or 
parties  as  to  the  Court  shall  appear 
to  be  competent  and  necessary  in 
that  behalf;  and  senrice  of  such  peti- 
tion shall  be  made  upon  such  person 
or  persons  as  the  Court  shall  see  fit 
and  dixvct,**  &c. 

(a)  Sect.  4.  ^And  be  it  enacted, 
that  the  Lord  Chancellor,  with  the  as- 
sistance of  the  Master  of  tlie  Rolb  or 
of  one  of  the  Vice-Chancellors,  shall 
hare  power,  and  is  hereby  authorized 
to  make  such  orders  as  from  time 
to  time  shall  seem  necessary  for 
better  carrying  the  provisions  of  this 
Act  into  effect** 

(i)  The  following  are  the  13th, 
15th,  ind  26th  sections  of  15  &  16 
Vict  c.  80. :  — 

Sect  13.  •*The  Master  of  the 
BoHs  and  ererj  of  the  Vice-Chan- 
ttfiors  respectively,  when  sitting  in 
chambers,  shall  have  the  same  power 
and  JQiwliction  in  respect  of  the 
husiaess  to  be  brought  before  them 


as  if  they  were  respectively  sitting  in 
open  court." 

Sect  15.  *^  All  orders  of  the  Master 
of  the  Rolls  or  of  any  of  the  Vice- 
Chancellors,  made  by  him  at  cham- 
bers, shall  have  the  force  and  effect 
of  orders  of  the  Court  of  Chancery, 
and  such  orders  may  be  signed  and 
enrolled  in  like  manner." 

Sect  26.  *'  The  business  to  be  dis- 
posed of  by  the  Master  of  the  Rolls 
and  Vice-chancellors  respectively, 
while  sitting  at  chambers,  shall  con- 
sist of  such  of  the  following  matters  as 
the  Judge  shall  from  time  to  time 
think  may  be  more  conveniently  dis- 
posed of  in  chambers  than  in  open 
Court,  VIZ.,— ^applications  for  time  to 
plead,  answer,  or  demur;  for  leave  to 
amend  bills  or  claims ;  for  enlarging 
publication ;  and  also  applications  for 
the  production  of  documents ;  appli- 
cations relating  to  the  conduct  of 
suits  or  matters ;  applications  as  to  the 
guardianship  and  maintenance  of  in- 
fants; matters  connected  with  the 
management  of  properij/ ;  and  such 
other  matters  as  each  such  Judge 
may  from  time  to  time  see  fit,  or  as 
may  from  time  to  time  be  directed  by 
any  general  order  of  the  Lord  Chan- 
cellor." 

(c)  15  Jur.  1073. 

(rf)  1  Mac.  &  G.  488. 

(e)  9  Hare,  378. 

(/)2Eq.Rep.  1110. 

(g)  17Beav.334. 
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' r— ' 

Lord 
Chamcbllor. 


Re  Hodoeb, 

AX  iNFAlfT. 

Judgment, 


sequently,  the  Judges,  while  sitting  at  chambers,  had  not  juris- 
diction to  make  such  an  order  as  that  which  had  been  asked  for 
in  the  present  case,  notwithstanding  section  26.  of  the  15  &  16 
Vict  c.  80.  Whether  they  would  have  such  a  jurisdiction  if 
the  matter  had  originally  been  referred  to  them  by  an  order  on 
petition,  it  was  not  necessary  to  decide,  but  in  the  present  case 
the  order  must  be  obtained  on  petition.  It  was  necessary  to 
bring  the  circumstances  to  the  attention  of  the  Court,  and, 
therefore,  the  costs  of  all  parties  ought  to  be  allowed. 
Solicitors :  Bircham  Sf  Co.  ;  and  Stone  8f  Thirner. 


VidB* 
Chancbllob 

KiNDERSLBT. 

Nov.  9. 1854. 

l^cifie  per- 
formance of  a 
contract, 
where  the 
property  was 
sold  con- 
siderably 
below  its 
Yaloe,  the 
"Vendors  being 
the  assignees 
of  a  bankrupt, 
and  the  sale 
having  been 
made  under 
mistake,  re- 
fused. 

StatememL 


ATTENBOROUGH  v.  EDWARDS. 

1  HE  pliuntiiF  Attenborough  had  advanced  one  Joel  lai^e 
sums  of  money  on  the  security  of  jewellery  deposited  with  him. 
A  deposit  note  and  acknowledgment  of  deposit  containing 
the  particulars  of  the  articles  deposited,  were  signed  both 
by  the  plaintiff  and  Joel.  The  deposit  note  was  retained  by 
the  plidntiff,  and  the  acknowledgment  of  deposit  given  to  Joel. 
In  November  1849^  Joel  was  declared  a  bankrupt^  and  the 
defendants  were  appointed  assignees  under  the  bankruptcy. 
There  was  a  power  of  sale  given  to  Attenborough  by  the  deposit 
notes,  and^  in  pursuance-  of  it,  the  various  articles  deposited  were 
sold  off,  in  December  1849,  for  the  sum  of  943/.  14«.  4d.  The 
plaintiff  sent  Weymouth,  the  solicitor  of  the  assignees,  a  state- 
ment of  the  account  between  him  and  Joel,  by  which  it  appeared 
that  there  was  remaining  in  his  hands,  after  paying  all  expenses, 
a  sum  of  149/.  10«.  4c/.  due  to  the  assignees.  In  the  subsequent 
April,  the  pliuntiff  received  a  catalogue  from  an  auctioneer,  in 
which,  amongst  other  lots  put  up  for  sale,  appeared  some  de- 
scribed as  the  ''  interest  of  the  assignees  of  Lewis  Joel  in  the 
following  deposit  notes,"  and  then  it  described  the  goods  depo- 
sited, which  in  lot  77.  consisted  of  most  of  the  articles  which 
had  been  deposited  with  Mr.  Attenborough,  and  sold  by  auction 
by  his  direction.  On  receiving  the  catalogue,  the  plaintiff 
directed  his  clerk  to  attend  the  sale,  and  purchase  lot  77.  This 
was  done,  and  lot  77.  was  knocked  down  to  the  plaintiff's  clerk 
for  the  sum  of  42/.,  and  on  the  same  day  the  whole  of  the  pur- 
chase money  was  paid.  Immediately  after  this  sale  had  taken 
place,  the  assignees  informed  the  plaintiff  that  it  had  all  arisen 
from  a  mistake  on  the  part  of  the  auctioneer,  who  had  no  au- 
thority to  sell  the  deposit  notes  at  alL     The  fact  appeared  to 
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Attkn- 

BOROnOH 

Edwabds. 
Statement. 


b€,  that  the  assignees  had  sent  Weymouth,  their  solicitor,  to  the      ^         '  , 
sQctioneer  to  stop  the  sale  of  the  deposit  notes ;  that  it  \vas        Vick- 
arranged  between  them  that  Weymouth  should  buy  them  in  for   xindbrslbt. 
the  assignees,  but  that  owing  to  some  mistake  or  misconception, 
lot  77.  was  suffered  to  be  knocked  down  to  the  plidntiff's  agent. 
The  plaintiff,  however,  insisted  that  his  purchase  was  a  good 
and  Talid  contract,  and  refused  to  depart  from  it.     The  defend* 
ants  upon  this  brought  an  action  at  law  against  the  plaintiff,  for 
the  sum  of  149/.  lOs.  4d.j  the  amount  admitted  by  the  plaintiff 
to  be  due  on  their  account ;  and  the  plaintiff  thereupon  filed  the 
present  bill,  praying  that  the  defendants  might  be  compelled  to 
complete  the  sale,  and  release  the  plaintiff  all  their  interests  in 
the  documents,  and  that  they  might  be  restrained  from  further 
proceedings  in  the  action  at  law,  and  from  commencing  or  pro- 
secuting any  other  action  for  the  balance  of  the  account  between 
the  plaintiff  and  JoeL 

The  defendants  relied  on  the  want  of  authority  in  the  auc- 
tioneer to  sell,  and  on  the  general  ground  that  what  the  plain- 
tiff sought  was  inequitable. 

Mr.  Campbell  and  Mr.  Hetherington  for  the  plaintiff. 

Mr.  Swanston  and  Mr.  Busk^  contra. 


The  Yice-Chancellob,  without  calling  on  the  counsel  for 
the  defendants,  said :  I  am  of  opinion  that  in  this  case  the  plain- 
tiff is  not  entitled  to  the  relief  he  prays.  The  present  is  one  of 
those  cases  where  the  proceedings  are  not  of  that  nature  to  en- 
title a  party  to  come  to  this  Court.  It  is  quite  clear  that  the 
sale  took  place  under  a  mistake ;  and  although  I  am  of  opinion 
that  the  auctioneer  had  authority  to  sell,  haying  been  speci.iUy 
instructed  to  do  so  by  Weymouth,  the  agent  of  the  assignees, 
yet,  owing  to  the  unsatisfactory  nature  of  the  claim,  it  being  one 
where  the  plaintiff  has  purchased  for  the  sum  of  42/.  what  he 
perfectly  well  knew  to  be  worth  149/. ;  and  also  remembering 
that  the  vendors  were  the  assignees  under  a  fiat  of  bankruptcy, 
I  cannot  for  a  naoment  entertain  the  idea  that  he  is  entitled  to 
come  into  Equity  to  have  a  specific  performance  of  his  contract. 
The  bill  must,  therefore,  be  dismissed ;  but  considering  the  con- 
duct of  the  agent  of  the  assignees  in  permitting  the  sale  by  them, 
I  shall  dismiss  it  without  costs,  (a) 

Solicitors :   Weymouth  ;  Richardson  Sf  Sadler* 


Judgment 


(a)  See  as  to  sales  by  tmstees, 
^here  specific  perfonnanoe  has  been 
refused,  in  respect  of  bond  fide  pur- 
chasers, Ord  V.  Noel,  5  Mad.  438. ; 
Wood  T.  BkJUtrdsoH,  4  Beav.  174. ; 


Thompson  t.  Blackstone,  6  Beav. 
470.;  Mortloch  v.  BuOer,  10  Ves. 
292. ;  and  Bridger  v.  Rice,  1  Jac.  & 
W.  74.  In  the  case  of  Ord  v.  Noel, 
Sir    John  Leach,  Y.  C,  said   that 
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Attbn- 

BOROUOH 
V. 

Edwabos. 


if  trustees  fail  in  reasonable  dili- 
gence,— if  they  contract  under  cir- 
cumstances of  haste  and  improvi- 
dence, a  Court  of  Equity  wiU  not 
enforce  the  specific  performance  of 
the  contract,  nowever  fair  and  justi- 


fiable the  conduct  of  the  purchaser 
may  liave  been.  The  remedy  of  the 
law  is  open  to  such  a  purchaser,  bat 
he  has  no  claim  to  the  assistance  of  a 
Court  of  Equity. 


VlCE- 

Chancellob 

KiNDEBSLET. 

Dec,  5. 

Where  one  of 
three  trustees 
of  a  marriage 
settlement  was 
deadf  and 
another  -was 
out  of  the 
jurisdiction, 
the  Comrt 
made  an  order 
under  the 
S4th  section 
of  the  Trustee 
Act,  1850, 
Testing  the 
settled  pro- 
perty «in  two 
new  trustees, 
jointly  with 
the  continaing 
trustee. 

Be  Watts's 
Settlement 
(9  Hare,  106.) 
commented 
on. 

Argument 


SMITH  V.  SMITH.  IN  BE  THE  TRUSTEE  ACT,  1850. 

1  HIS  was  a  suit  to  establish  the  trusts  of  a  marriage  settle- 
ment, by  means  of  a  copy,  the  original  having  been  lost.  In 
addition,  the  bill  prayed  the  appointment  of  new  trustees  in  place 
of  a  deceased  trustee  and  of  one  out  of  the  jurisdiction,  to  act 
jointly  with  a  continuing  trustee.  The  settled  property  con- 
sisted of  freeholds,  leaseholds,  money  in  the  funds,  and  furniture. 
The  proposed  new  trustee  had  been  named,  and,  at  the  hearing, 
inquiries  had  been  directed  as  to  the  lost  settlement.  The  chief 
clerk's  certificate  stated  the  fact  of  the  loss  of  the  settlement, 
and  authenticated  the  copy.  The  cause  now  came  on  for  further 
consideration. 

Mr.  Daunet/y  for  the  plaintiffs,  the  cestuis  que  trustents  under 
the  settlement,  asked  for  an  order  under  section  34.  of  the 
Trustee  Act,  1850,  vesting  in  the  new  trustees,  jointly  with  the 
continuing  trustee,  the  freeholds  and  leaseholds  then  vested  in 
the  continuing  trustee  and  the  trustee  out  of  the  jurisdiction. 
He  also  referred  to  section  10.,  and  In  re  Watts*s  Settlement  (a), 
and  RePlyer^s  Trust  (b),  in  which  cases  the  circumstances  with 
regard  to  the  trusteeship  were  similar  to  the  present.  The  Lord 
Justice  Turner,  then  Vice- Chancellor,  had  refused  to  make  such 
an  order  as  that  now  asked,  on  the  ground  that,  owing  to  the 
wording  of  section  10.  of  the  statute,  if  such  an  order  was 
made  by  the  Court,  there  would  be  a  severance  of  the  joint  te- 
nancy till  then  subsisting  in  the  continuing  trustee  and  the  trus- 
tee out  of  the  jurisdiction.  But  notwithstanding  this,  it  was 
submitted  that  the  order  might  be  made  without  having  the  effect 
contemplated  by  the  Lord  Justice  Turner,  (c) 


(a)  9  Hare,  106. 

(b)  Ibid.  220. 

(c)  The  following  are  the  sections 
of  the  Act  (13  &  14  Vict.  c.60.)  re- 
ferred to  in  this  case : 

**  X.  That  when  any  person  shall  be 
seised  or  possessed  of  any  lands 
jointly  with  a  person  out  of  the  ju- 
risdiction of  the  Court  of  Chancery, 
or  who  cannot  be  found,  it  shall  be 


lawful  for  the  said  Court  to  make  an 
order  vesting  the  lands  in  the  person 
or  persons  so  jointly  seised  or  pos* 
sessed,  or  in  such  last-mentioned 
person  or  persons,  together  with  any 
other  person  or  persons,  in  such 
manner  and  for  such  estate  as  the  said 
Court  shall  direct;  and  the  order 
shall  have  the  same  efiect  as  if  the 
trustee  out  of  the  jurisdiction,  or 
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Mr.  Torriano,  appeared  for  the  defendants. 

The  Vice-Chancellob.      In  this  case  the   question  is, 

whether  the  Trustee  Act,  or  that  portion  of  it  (section  34.)  which 

authorizes  the  Court  to  make  a  vesting  order,  is  applicable  to 

the  case  of  two  or  more  trustees,  one  being  out  of  the  jurisdiction. 

A  case  has  been  cited  of  In  re  Plyer*s  Trusty  in  which  the  Lord 

Justice  Turner  doubted  whether  the  Act  applied,  and  declined  to 

make  the  order.     I  have  taken  pains  to  ascertain  the  practice, 

and  I  find  that  such  orders  are  now  made,  and  I  may  saj  that 

the  Lords  Justices  themselves  concur  in  that  view.     I  therfefore 

wish  it  to  be  undei*stood  that  there  is  no  doubt  remaining  on  the 

coDstruction  of  the  Act  on  this  point. 

The  order  was  made. 

Solicitor :  /*.  S  Smith. 


vbo  ctnnot  be  found,  had  duly  exe- 
ented  a  conveyance  or  assignment 
of  the  landj  in  the  same  manner  for 
the  stme  estate.'* 

«* XXXIV.  That  it  shall  be  lawful 

for  the  said  Court  of  Chancery,  upon 

m^iag  an  J  order  for  appointing  a 

new  trustee  or  new  trustees,  either  hj 

tibe  same  or  by  any  subsequent  order, 

to  direct  that  anj  landfs  subject  to 

tbe  trust  shall  vest  in  the  person  or 


persons  who,  upon  the  appointment, 
shall  be  the  trustee  oj^  trustees  for 
such  estate  as  the  Court  shall  direct ; 
and  such  order  shall  have  the  same 
effect  as  if  the  person  or  persons  who, 
before  such  order,  were  the  trustee 
or  trustees  (if  any),  had  duly  exe- 
cuted all  proper  conveyances  and 
assignments  of  such  lands  for  such 
estate.** 
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1854. 

VlCB- 

Chancellor 

KlMI>ERSLET. 


SUITH 
V, 

Smith. 
Judgntentt 


I 

/ 


MATHISON  t;.  CLARK. 

DY  an  indenture  of  mortgage  dated  the  20th  of  March  1847, 
certain  houses  at  Paddington  were  mortgaged  to  J.  Morse  for 
1000/.     The  mortgage  deed  contained  the  usual  power  of  sale, 
and  in  1848  this  mortgage  was  assigned  to  Mr,  Clark,  one  of 
the  firm  of  Farebrother,   Clark,  and  Lye,  auctioneers.     The 
interest  fell  into  arrear,  and  Clark  took  possession,  and  subse- 
quently, under  the  power  of  sale,  put  the  property  up  for  sale  by 
auction  more  than  once.     In  March  1851  the  property  was  at 
length  sold  by  auction,  and  realised  3040/.     A  bill  was  filed 
agsunst  Clark   in   respect  of  these  transactions,  and   he    car- 
ried in  an  account  in  which  he  claimed^  as  one  of  the  firm  of 
auctioneers,  to  be  allowed  the  usual  charges  at  sales  by  auction, 
the  auctions  having  been  conducted  by  himself.     Several  of 
these  diarges  were  disallowed  by  his  Honour's  clerk,  and  the 
question  came  before  the  Court  by  way  of  adjourned  summons. 


VlCE- 

Chancellor 

KlNDKBSUST. 

Afov,  4. 

One  of  a  firm 
of  auctioneers, 
who  was  a 
mortgagee  in 
possession, 
sold  under  the 
power  of  sale, 
and  made 
charges  for 
the  expenses 
of  the  sale, 
the  property 
havmg  been 
sold  by  the 
firm. 

Held,  that 
the  charge  for 
personal 
trouble  mast 
be  disallowed. 
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1854. 

V  y  9 

Vice- 
chancellor 
kzndesslet. 


Mathisok 

V. 

Clark. 
Judgment. 


Mr.  Bevir,  for  the  defendant  Clark,  contended  that  this  was 
not  the  case  of  a  trustee,  or  one  in  a  fiduciary  position.  The 
charges  were  the  usual  charges,  and  the  defendant  was  en- 
titled to  make  them  on  account  of  the  firm  of  which  he  was  a 
partner. 

Mr.  PryoTy  contrh^  cited  Leith  v.  Irvine  (a),  Benson  v.  Hea- 
thorn  {b\  Collins  v.  Carey  (c),  Christophers  v.  White*  (rf) 

The  Vice-Chancellob.  It  is  a  well  established  rule  in 
Equity  that  a  trustee  should  not  make  any  profit  out  of  the 
execution  of  the  trust,  either  by  charging  for  his  own  trouble 
or  by  the  exercise  of  his  duties  as  a  trustee ;  and  this  rule  ap- 
plies, not  only  to  the  trustee  himself,  but,  of  course,  to  the  case 
where  he  is  partner  in  a  firm,  and  the  charges  are  made  by  the 
firm.  In  this  case  it  is  true  that  Mr.  Clark  was  not  exactly  a 
trustee  of  the  property,  but  still  he  was  in  possession  as  assignee 
of  a  mortgagee.  No  doubt  a  mere  mortgagee,  as  such,  is  not 
an  actual  trustee ;  but  if  he  is  in  possession,  then  with  respect 
to  all  the  rents  and  profits  received  after  satisfying  the  debt, 
and  if  he  should  exercise  his  power  of  sale  and  raise  sufficient 
to  pay  himself  in  full,  then  for  the  surplus,  he  is  a  trustee,  be- 
cause he  sold  under  a  trust  to  account  for  such  surplus.  It 
appears  to  me,  therefore,  that  Mr.  Clark,  having  this  power  of 
sale,  and  having  exercised  it,  has  placed  himself  in  the  position 
of  a  trustee.  The  ordinary  case  is  where  a  solicitor  has  acted 
as  a  trustee,  but  the  rule  is  not  confined  to  the  case  of  a  solici- 
tor. Here  Mr.  Clark  has  made  charges  for  preparing  particulars 
and  for  other  matters,  and  has  charged  ten  guineas  for  bis  per- 
sonal trouble  on  one  occasion,  and  ten  guineas  for  offering  the 
property  for  sale  on  another  occasion,  and  then  has  made  a 
charge  for  commission  on  the  amount  realised.  Now,  with  re- 
spect to  such  of  these  charges  as  were  made  during  the  period 
when  he  was  in  the  character  of  a  trustee,  the  rule  of  Equity 
applies,  and  he  is  not  entitled  to  charge  for  his  personal  trouble. 
This,  however,  will  only  apply  to  the  period  during  which  he 
was  in  possession. 

Solicitors:  PamellSc  Willaume ;  Hunter, 


(a)  1  MyL  &  K.  277. 
{b)  1  Y.&C.CC.  326. 


(c)  2  Bear.  149. 

(d)  lOBeav.  523. 
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DUNN  V.  DUNN.  ^    Vice- 

*l^  Chakcellor 

1  HE  next  friend  of  an  inrant  had  instituted  a  suit  in  this  case,    Kikdeeslet. 
and  certain  deeds  had  been  deposited  in  Court  under  the  usual  ,    ^^' 

*         ,     ,  .In  the  course 

Older,  for  the  inspection  of  the  plaintiff ;  but  when  the  infant  ofa  suit  in- 
attained  his  majority,  he  refused  to  proceed  with  the  suit     It  J^^^^^f  "q 
appeared,  from  the  answer  of  the  defendant,  that  the  plaintiif  infant,  the 
was  entitled  to  the  deeds,  and  that  he  had,  in  fact,  recovered  the  ^5^^ed*?n  *' 
estate  which  was  the  object  of  the  suit.  Court  certain 

Mr.  Speed  now  moved  to  have  the  deeds  delivered  out  to  the  in^p^tron, 
defendant.    The  plaintiff  had  made  an  affidavit  in  support  of  the  ^l^ich  ^^^ 
motion,  but  no  change  of  solicitors  had  been  made.  \^  the  pro- 

Mr.  Bagshawe.  contra.     The  plaintiff  had  by  means  of  this  P«rty  of  the 

,1  ,  ,  /.        1  ..11       plaintiff.     On 

8Qit  recovered  the  estate,  but  now  he  refused  to  go  on  with  the  coming  of 
suit,  and  would  not  pay  the  next  friend'^  costs.     These  deeds  ^ !^^  v^v^- 
belonged  to  the  plaintiff,  and  the  next  friend  had  a  lien  on  them  the  suit. 
for  costs.     Suppose  the  subject  of  the  suit  had  been  a  sum  of  t^/^'xt  frtend 
money,  and  that  the  money  had  been  paid  into  Court,  the  next  had  no  lien 
friend  would  no  doubt  have  a  lien  on  that  fund  for  his  costs.   Now,  forcostsnind 
there  was  no  difference  in  principle  between  the  two  cases,  that  they  must 

Mandejio  v.  Mandejio  (a),  Swift  v.  Grazebrook.  (b)  o^^er  ^^  ^^ 

defendant. 

The    Vice-Chancellob.      I   will   assume  that  you   re-      judgment 
present  the  person  who  was  the  infant,  and  the   party  who 
made  the  affidavit,  and    that   he  has  not  adopted   and  does 
not  intend  to  adopt  the  suit.     This  has  been  argued  as  if  an 
order  had  been  made  for  the  deposit  of  books  and  papers  for 
safe  custody.      But  the  order  under  which  these  documents 
were  left  is  no  order  for  deposit  at  all ;  it  is  the  common  order 
that  the  defendant,    having  in  his   possession  books,   papers, 
and  writings,  is  ordered,  for  the  purpose  of  discovery  only,  to 
leave  these  documents  in  the  hands  of  the  clerk,  with  liberty  to 
the  phuntiff  to  inspect  and  take  copies.    Now,  where  an  order  of 
this  kind  has  been  made,  when  the  inspection  has  been  satisfied, 
the  party  who  left  the  documents  has  a  right  to  have  them  back^ 
sabject  to  this,  that  if  it  be  necessary  to  provide  for  their  cus- 
tody, the  Court  will  take  care  that  that  shall  be  done.     But  that 
applies  to  every  case,  even  if  all  the  deeds  belong  to  the  defendant 
Abfiolutely,  and  he  would  equally  be  ordered  to  deposit  them  for 
inspection ;   and  when  the  purposes  for  which  they  were  pro- 
duced and  the  discovery  are  satisfied,  then  the  right  of  the  defend- 
ant is  to  have  them  out,  subject  to  provision  for  their  produc- 
tion^ if  necessary^  in  a  future  stage  of  the  suit.     Now,  in  this 

(a)  I  Kaj,  App.  ii.  (6)  13  Sim.  185. 

«:Q. — VOL.  III.  K 
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Dunn 

V, 

DnNN. 

Judgment 


,  ^^^^-  ,     case,  the  order  was  the  common  order  for  production,  for  disco- 

YicE-        very  ;  and  the  common  right  of  the  party  bringing  them  in  is  to 

Chancellob   ijave  them  out  a^^ain.     I  assume  that  these  are  the  estates  of  the 

tenant  m  tail,  and  then  the  plaintiff  has  a  right  to  those  deeds  as 

owner  of  the  estates.  Still  they  were  in  the  power  of  the  defendant, 
as  owner,  and  he  is  the  person,  prima  facie,  entitled  to  have  them 
out  again.  Then  it  is  said  that  the  next  friend  of  the  infant 
insists  upon  the  documents  not  being  delivered  out  at  all,  not 
because  they  are  the  plaintiff's,  and  ought  to  be  delivered  to  him, 
for  Mr.  Boffshawe's  client  would  equally  object  to  delivery  to  the 
infant,  but  he  argues  on  behalf  of  the  next  friend,  as  against  the 
infant,  and  says  that  the  owner  should  not  have  them  till  the 
next  friend  has  been  paid  his  costs.  But  there  is  no  decision 
at  this  moment  that  these  deeds  belong  to  the  plaintiff.  He  has 
made  an  affidavit,  in  order  that  the  deeds  may  be  delivered  out, 
to  the  effect  that  he  has  not  adopted  the  suit,  and  does  not  mean 
to  adopt  it.  The  question  has  been  argued  as  if  it  depended 
upon  the  right  of  the  next  friend  to  have  a  lien  on  the  deeds,  for 
his  costs,  but  it  is  clear  that  he  has  no  lien.  How  can  he  have 
a  lien  upon  deeds  deposited  by  another  party  ?  It  is  clear  that 
he  has  none.  After  the  determination  that  the  deeds  were  not 
the  defendant's,  but  the  plaintiff's,  there  might  be  a  right ;  but, 
being  brought  in  for  discovery,  they  are  not  to  be  used  for  any 
other  purpose,  except  for  custody,  unless  there  has  been  a  deci- 
sion to  whom  they  belong.  It  is  possible  that  these  deeds  do 
belong  to  the  infant,  but  this  suit  does  not  determine  it,  and  is  at 
an  end.  I  have  no  reason  to  doubt  that  the  suit  was  proper,  and 
that  the  next  friend  may  have  a  right,  as  between  himself  and  the 
infant,  to  the  costs  of  the  suit,  but  clearly  he  has  no  lien  upon 
these  deeds.  It  is  a  common  practice  that,  instead  of  their  being 
left  in  the  hands  of  the  clerk,  they  are  inspected  at  the  office  of  the 
solicitor.  Could  you  have  asked  for  the  delivery  in  such  a  case? 
and  yet  what  difference  can  there  be  ?  The  order  must  be  made 
for  delivery  up  of  the  deeds,  and  I  make  no  order  as  to  the  costs 
of  this  motion,  as  it  ought  not  to  have  been  opposed. 
Solicitors:    Braikenridye  §•  Sons;  Tooke  Sf  Co. 


VlCE- 

Cbakceixor 
Stuart. 

Dec,  8. 

Under  the 

general  words    in  Court,  to  which  Martha  Scott  Armstrong,  who  was  resident 

of  the  22Qd 

section  of  the 

Chancery  Practice  Amendment  Act  (15  &  16  Vict.  o.  86. )« the  Court  will  order  money  to  be  paid 

under  a  power  of  attorney  executed  and  attested  in  America  in  the  presence  of  a  notary  public. 


ARMSTRONG  v.  STOCKHAM. 
1  HIS  was  a  petition  for  the  payment  of  the  share  of  a  fund 
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at  Belize,  in  the  settlement  of  British  Honduras,  was  entitled, 
to  her  agent  in  Liondon,  under  the  authoritj  of  a  power  of 
attorney. 

The  jjower  of  attorney  was  executed  by  M.  S.  Armstrong, 
aad  attested  by  two  witnesses,  in  the  presence  of  Henry  Shaw, 
Botaiy  public  at  Belize,  who  certified  to  that  effect,  under  his 
hand  and  official  seal. 

lliere  was  an  affidavit  by  a  person  resident  in  this  country, 
stating  that  Henry  S^aw  was  a  notary  public  at  Belize,  and 
Terifying  his  handwriting. 

Mr.  Mattf  in  support  of  the  petition,  referred  to  section  22. 
of  the  Chancery  Practice  Amendment  Act  (a),  and  submitted 
that  the  Court  had  power  under  that  section  to  make  the  order 
asked. 


1854. 


VlCK- 

Cbancellob 
Stuabt. 


Abhstbono 

V. 

Stockhak. 
Statement, 


Argument, 


The  Yice-Chakcellob.  I  am  to  see  whether  to  my  satis- 
faction the  power  of  attorney  is  properly  executed,  and  I  am 
inclined  to  think  that,  under  the  general  words, "  or  other  docu- 
ments," of  the  section  referred  to,  the  order  may  be  made,  [b) 

Solicitor :  Robert  Ellis. 


Judgment, 


(a)  15  &  16  Vict.  c.  86. 

Tbe  22nd  section  of  this  Act  is  as 
follows:  **AU  pleas,  nnswers,  dis- 
dainiers,  examinations,  affidavits, 
daclantions,  affirmations,  and  attes- 
titions  of  honour  in  canses  or  matters 
depending  in  the  High  Court  of 
Cbancerj,  and  also  acknowledg- 
ment! required  for  the  purpose  of 
earoUing  anj  deed  in  the  said  Court, 
thaSi  and  maj  be  sworn  and  taken  in 
Scotland,  or  Ireland,  or  the  Channel 
Iibikds,  or  in  anj  colony,  island, 
l^aittation,  or  place  under  the  domi- 
nion of  her  Majesty  in  foreign  parts 
b^bre  any  judge,  court,  notary  pub- 
lic, or  person  lawfully  authorized  to 
administer  oaths  in  such  country, 
tQlony,  island,  plantation,  or  place 


respectively  or  before  any  of  her  Ma- 
jesty's consuls  or  vice-consuls  in  any 
foreign  parts  out  of  her  Majesty's  do- 
minions; and  the  judgesand  other  offi- 
cers of  the  said  Court  of  Chancery 
shall  take  judicial  notice  of  the  seal  oi 
signature,  as  the  case  may  be,  of  any 
such  court,  judge,  notary  public,  per- 
son, consul,  or  vice-consul,  attacned, 
appended,  or  subscribed  to  any  such 
pleas,  answers,  disclaimers,  examin- 
ations, affidavits,  affirmations,  attes- 
tations of  honour,  declarations,  ac- 
knowledgments, or  other  documents^ 
to  be  used  in  the  said  Court." 

(h)  Vide  Oarvey  v.  Hibbert,  1  J. 
&  W.  180. ;  Kinmird  v.  Saltoun,  1 
Madd.  227. 


BBOUGHTON  v.  BROUGHTON. 


VlCB- 

Chancexlok 
Stuart. 

1  HIS  was  a   creditor's  suit  for  the  administration  of  the  a  solictor,  who 
estate  of  the  late  Thomas  Broughton,  and  it  came  before  the  ^**  *  trustee, 
Conrt  upon  exceptions  to  the  report  of  Master  Kinder sley^  now  a^fir^o/ 
*  Vice-Chancellor.  solicitors 

Thomas  Broughton,  by  his  will  dated  the  26th  of  October  for  him^Mdjj 

his  Qo-trustee 
<a  the  Croat  estate  oat  of  Conrt,  Held  not  to  be  entitled  to  costs  beyond  those  actual^^^out 
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VlCE- 

Cbancellor 
Stuabt. 


Broughton 

p. 
Broughton. 

StatemenL 


Argument. 


1843^  gave  all  liis  real  estate  to  his  wife,  Sophia  BroughtOD,  and 
Francis  Thirkill  White^  their  heirs  and  assigns^  upon  trust  for 
sale,  and  the  testator  appointed  his  wife  his  sole  executrix. 

The  testator  died  on  the  23rd  of  November  1843.  Francis 
Thirkill  White  was  an  attorney  and  solicitor  at  Boston,  in  Lin- 
colnshire,  and  from  the  1st  of  October  1841  to  the  month  of 
June  1844,  he  and  R.  T.  Lindsay  carried  on  business  in  copart- 
nership together  as  attorneys  and  solicitors ;  and  since  the  ter- 
mination of  that  partnership,  F.  T.  White  and  John  George 
Calthrop  have  carried  on  the  same  business  of  attorneys  and 
solicitors  in  copartnership  together  at  Boston. 

After  the  testator's  death,  his  widow,  Sophia  Broughton,  and 
F.  T.  White  acted  together  in  the  execution  of  the  trusts  of  the 
testator's  will. 

At  the  testator's  death,  several  contracts  which  had  been  en- 
tered into  by  him  for  the  sale  of  his  real  estate  remained  to  be 
completed,  and  these  contracts  had  been  since  carried  out  by 
F.  T.  White  and  his  copartners,  as  the  attorneys  and  solicitors 
of  the  trust,  under  the  express  direction  and  control  of  Sophia 
Broughton.  In  completing  those  contracts,  F.  T.  White  and 
his  copartners  had  to  prepare  conditions  of  sale,  and  abstracts, 
and  to  do  other  business  relating  to  the  conveyance  of  the  real 
estate.  Mr.  White  and  his  copartners  also  acted  generally 
as  solicitors  in  the  matter  of  the  before-mentioned  trust  and 
executorship. 

In  taking  the  accounts  of  the  testator's  estate  before  Master 
Kindersley,  Mr.  White  claimed  to  be  allowed  in  his  discharge 
the  full  costs  of  himself  and  his  copartners,  but  the  Master 
allowed  Mr.  White  the  sum  of  516/.  45.  only,  being  the  amount 
of  moneys  actually  paid  and  disbursed  by  Mr.  White  and  his 
copartners,  and  disallowed  all  other  costs. 

Exceptions  were  now  taken  by  Mr.  White  to  the  Master's 
report,  on  the  ground  that  the  Master  ought  to  have  allowed 
to  Mr.  White  the  amount  at  which  his  costs  should  have  been 
taxed  in  the  ordinary  mode  of  taxation. 

The  question  was,  whether  Mr.  White,  who  was  one  of  a 
firm  of  solicitors,  and  also  one  of  the  trustees  of  the  testator, 
was  entitled  to  charge  beyond  his  costs  actually  out  of  pocket 
for  business  done  by  him  and  his  copartners,  as  solicitors  to  the 
trust,  but  not  in  relation  to  any  proceedings  in  Court. 

Mr.  Malins  and  Mr.  J.  H.  Palmer ^  in  support  of  the  excep- 
tir)ns,  relied  upon  a  dictum  of  Lord  Cottenham  in  Cradock  v. 
Piper  {a\  to  the  effect  that  if  a  solicitor  is  trustee  of  a  fund,  and 
employs  himself  to  act  as  solicitor  in  relation  to  the  trust,  he 
shall  not  be  allowed  his  costs ;  '^  but  it  is  not  the  same  thing  if 

(rt)  1  Mac.  &  G.  673. 
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there  are  other  pnrties,  and  they  come  and  employ  him,  though 
this  employment  may  arise  incidentally  out  of  his  being  a  trus- 
tee." They  contended  that  this  dictum  applied  to  business  done 
by  a  solicitor,  who  was  a  trustee,. in  the  administration  of  the 
trust  estate  out  of  Court,  as  well  as  to  proceedings  in  a  suit 
They  cited  Robinson  v.  Pett  (a).  Sheriff  v.  Axe  {h\  Collins  v. 
Carey  (c),  Fraser  v.  Palmer  (cf ),  ^loore  v.  Frowd  (e),  Todd  v. 
WiUan  (f  ),  Christophers  v.  fFhite  {ff\  and  New  v.  Jones,  (h) 

Mr.  Bacon  and  Mr.  C.  Barber,  in  support  of  the  Master's 
finding,  relied  upon  the  decision  of  Vice-Chancellor  Turner  in 
Uneoln  v.  Windsor  (t),  in  which  it  was  held  that  the  rule  which 
allows  a  solicitor,  being  also  a  trustee  and  a  party  to  a  cause,  to 
charge  full  costs  where  he  acts  in  a  suit  for  a  body  of  trustees, 
of  which  he  himself  is  one,  does  not  apply  to  the  case  of  a 
fiolicitor,  being  a  trustee,  and  acting  as  solicitor  for  himself  and 
his  co-trustees  in  the  administration  of  the  trust  estate  out  of 
Court 
Mr.  MaUns  in  reply. 

The  Vice-CbulnceLiLOR.     The  only  question  before  me  is 
whether  Mr.  White,  being  a  solicitor,  and  having  been,  with  the 
testator's  widow,  a  trustee  under  his  will,  is  to  be  allowed,  as  a 
solicitor,  charges  which  have  been  incurred  in  the  execution  of 
the  trusts  to  that  firm  of  solicitors  of  which  he  is  a  partner. 
There  is  no  doubt  as  to  the  rule  of  the  Court  upon  this  subject, 
which  is  founded  upon  the  principle  that  a  trustee  shall  not  be 
allowed  to  make  a  profit  of  his  trusteeship.     A  solicitor,  who  is  a 
trustee,  is  not  at  liberty  to  employ  himself,  and  to  gain  for  himself 
the  emoluments  of  a  solicitor  in  acting  for  himself  as  a  trustee. 
That  principle  extends  not  only  to  the  costs  to  be  incurred  in  the 
administration  of  the  estate  out  of  Court,  but  to  the  costs  of  a 
suit  in  Court ;  and  I  underhand  the  opinion  of  Lord  Cottenham 
to  be,  that  a  solicitor,  being  a  sole  trustee  and  a  sole  defend- 
ant in  a  suit,  is  not,  if  he  acts  for  himself  in  that  suit,  to  be  allowed 
more  than  his  costs  out  of  pocket. 

In  the  case  of  Moore  y,  Frowd,  the  Court  had  to  deal  with  the 
costs,  charges,  and  expenses  of  four  trustees,  all  of  whom  were 
K>licitor8.  Mr.  Bacon  has  satisfied  me,  and  a  reference  to  the 
Registrar's  book  has  also  satisfied  me,  that  in  the  case  of  Moore  v. 
Frowd,  the  costs  of  the  suit  were  not  in  the  consideration  of 
the  Court ;  but  there  the  Court  applied  the  rule  where  the  four 
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,  ^^'^'        trustees  were  all  solicitors,  by  disallowing  to  them  the  costs  of  the 

VicK-        administration  out  of  Court;  in  fact,  all  costs,  charges,  and  ex- 

Chancellob   penses,  which  were  not  simply  outlay.    That  deprived  them  of  all 

emolument  or  remuneration  for  their  labour,  which,  if  they  had  not 

Broughtoii  been  trustees,  they  would  have  been  entitled  to.  Therefore  the 
BnonanTON.  ^^^®  of  the  Court  is  plain  in  that  respect;  nay,  the  rule,  by  deci- 
Judoment  ®^^°^  ^^^  hoQTL  Carried  further,  m  Lord  Langdah,  in  Christophers  v. 
White,  decided  that  where  there  was  a  partnership  of  solicitors, 
one  of  which  was  a  trustee,  the  fact  of  one  of  the  partners  who  had 
bestowed  the  work  and  labour^  and  claimed  the  fair  and  honest 
remuneration,  being  the  partner  of  a  trustee,  was  enough  to  anni. 
hilate  his  right  to  any  remuneration.  That  decision  has  been  fol- 
lowed by  the  Vice-Chancellor  Turner ,  now  a  Lord  Justice;  and 
although  I  acknowledge  that,  to  my  sense  of  justice,  and  to  my 
sense  of  what  is  due  in  the  application  of  that  rule  to  a  reasonable 
modification  of  it,  I  cannot  understand  why  it  was  not  modified  ia 
that  case,  or  why  it  was  so  harshly  applied  as  to  deprive  of  remu- 
neration a  man  who,  being  a  solicitor  and  giving  his  work  and 
labour,  is  not  a  trustee,  yet,  I  do  not  sit  here  to  correct  decisions, 
or  to  do  more  than  to  follow  what  I  find  to  be  the  established  rule 
of  the  Court.  I  can  only  express  my  hope  that  the  time  may  come 
when  those  who  have  the  authority, — which  it  would  be  presump- 
tuous in  me  to  arrogate  to  myself, — will,  upon  a  fair  review  of 
the  matter,  exercise  it  so  as  to  put  the  law,  in  this  respect,  on  a 

satisfactory  footing,  by  altering  it  or  establishing  it  upon  some 
reasonable  grounds,  —  which  have  never  yet  been  stated, — 

which  will  satisfy  every  lawyer  and  the  public  that  it  is  a  pro- 
per rule  to  apply  in  such  a  case.     But  it  is  satisfactory  to  me  to 
find  that  in  Cradock  v.  Piper,  Lord  Cottenliam  materially  modified 
the  rule,  though  that  modification  did  not  go  to  such  an  extent 
as  to  enable  me  to  do  in  this  case  what  the  dictates  of  my 
own  understanding  as  a  lawyer  wou^l  otherwise  induce  me  to  do. 
Lord  Cottenham,  in  Cradock  v.  Piper,  decided  that  if  in  the 
conduct  of  a  suit  there  be  several  trustees,  one  of  whom  is  a 
solicitor,  and  all  the  trustees  join  in  one  defence,  in  the  con- 
duct of  which  that  trustee,  who  is  a  solicitor,  acts,  unless  it  can 
be  shown  that  the  costs  are  enhanced  by  his  having  been  joined 
in  the  defence  with  his  co-trustees,  the  ordinary  rule  is  to  pre- 
vail, and  the  full  costs  are  to  be  allowed  to  the  whole  set  of 
trustees,  although  one  of  them  is  a  solicitor.     Lord  Cottenliam 
has  stated  the  rule  with  his  usual  perspicuity  and  clearness,  and 
the  principle  upon  which  he  proceeds  with  regard  to  that  rule. 
He  says  it  is  no  part  of  the  technical  rule  which  deprives  a  soli-- 
citor,  who  is  a  trustee,  of  his  professional  costs  in  the  trusteeship, 
to  extend  that  rule  to  the  case  of  a  solickor  who  is  a  trustee 
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employed  by  his  co-trustee.    His  language  is  this :  "  A  trustee, 
as  trustee,  is  not  to  make  his  o6Sce  a  source  of  remuneration ; 
but  the  question  is,  whether  acting  for  other  parties  is  an  acting 
arising  out  of  his  office.  If  A.  is  a  trustee  of  a  fund,  and  employs 
himself,  this  is  clearly  within  the  rule ;  but  it  is  not  the  same 
thing  if  there  are  other  parties,  and  they  come  and  employ 
him,  though  this  employment  may  arise  incidentally  out  of  his 
being  a  trustee."  (a)     Now,  that  is  said  in  a  case  in  which  he 
was  speaking  only  of  the  costs  of  a  suit.     That  is  unquestioned. 
But  the  proposition  there  would  extend  exactly  to  such  a  case  as 
tbe  present,  and  I  will  show  it  ill  this  way.  Mrs.  Broughton  and 
Mr.  White,  the  solicitor,  are  the  two  trustees  named  in  the  will. 
It  is  necessary  to  employ  a  professional  man  to  transact  the 
business  of  a  sale  so  far  as  that  business  requires  the  assistance 
of  a  professional  man.     It  is  no  part  of  the  business  of  a  trustee 
to  prepare  conditions  of  sale,  or  to  act  as  a  solicitor  ought  to 
act ;  nor  is  any  trustee,  being  a  solicitor,  bound  to  discharge  for 
the  trust  estate  the  business  of  a  solicitor.     In  the  case  of  a 
trusteeship,  therefore,  any  trustee,  being  a  solicitor,  would  natu- 
rally employ  another  solicitor  to  transact  the  business.     He 
would  do  so  because  he  must  know  that  the  rule  of  the  Court 
prevents  his  being  remunerated  for  his  professional  employment 
in  the  conduct  of  the  trusteeship.     Here  are  two  trustees,  there^ 
fore,  one  a  solicitor  and  the  other  not,  and  the  necessity  arises 
for  employing  a  professional  man.    It  is  quite  clear  that  here  the 
solicitor,  who  is  a  trustee,  acted  with  the  concurrence  of  his  co- 
trustee, Mrs.  Broughton,  whose  duty  it  was,  as  trustee,  to  employ 
some  solicitor.     In  the  same  way,  in  the  defence  of  the  suit.  Lord 
Cattenham  found  three  defendants,  one  of  whom  was  a  solicitor, 
and  the  appearance  entered  by  that  one ;  and  he  treats  that  one 
as  employed  by  the  others  upon  the  same  principle  as  I  should 
hare  felt  myself  bound  to  consider  Mr.  White  here  as  employed 
by  his  oo-tnistee,  to  do  that  which  no  trustee  could  do  without 
professional  assistance.     Now  the  principle  seems  to  be  the 
same  in  both  cases ;  because  the  principle  of  Lord  CottenhanCa 
decision  goes  to  this.     It  is  no  part  of  the  business  of  a  trustee 
to  act  as  a  solicitor  in  any  way,  not  in  the  defence  of  a  suit, — so 
he  decided :  nor  can  it  be  in  managing  a  sale  out  of  Court.    This 
is  DO  part  of  his  duty ;  it  is  an  employment  in  another  sphere; 
but  Lord  Cottenham  says,  in  a  suitt,  here  is  nothing  to  prevent  a 
trustee  employing  his  co-trustee,  being  a  solicitor,  in  the  proper 
business  of  a  solicitor,  which  must  be  done  by  somebody ;  but 
if  any  extraordinary  expense  is  occasioned  by  that  employment, 
the  trust  estate  is  not  to  be  exposed  to  it. 

(a)  1  Mac.  &  G.  673. 
K  4 
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N0W9  in  this  case,  I  asked  whether  any  extraordinary  expense 
had  been  occasioned  to  the  trust  estate  by  Mrs.  Broughton 
having  chosen  to  employ  her  co-trustee  as  her  solicitor ;  and  Mr. 
Bacon  very  properly  said  that  was  not  suggested ;  and  then  the 
words  of  the  proposition  which  I  have  read,  as  stated  by  Lord 
Cottenhanij  are  plainly  general  words  applied  to  an  intelligible 
principle ;   and  it  is  this,  — "  that  a  trustee  is  to  be  allowed 
no  remuneration  in  a  professional  shape,  if  he  be  a  solicitor,  for 
his  professional  business  as  a  solicitor,   where  he  is  the  sole 
trustee,  because  he  has  employed  himself,  and  he  is  deriving  a 
remuneration  to  himself  and  a  profit  from  bis  office."    That 
applies  to  the  case  of  one  trustee  beinor  a  solicitor,  and  being  a 
defendant  in  a  cause.     It  applies  equally  to  business  done  by 
him,  not  as  a  defendant  in  a  cause  ;  it  applies,  as  in  the  case  of 
Moore  v.  Frotod^  to  all  four  solicitors,  all  employing  themselves, 
and  all  acting  and  obtaining  remuneration  from  the  exercise  of 
the  duties  of  their  office ;  but  where  one  is  employing  another  or 
others,  the  principle  of  Cradock  v.  Piper  applies  as  to  the  costs 
of  a  suit,  and  is  stated  generally  as  to  all  other  costs. 

I  have  endeavoured  to  explain  why  I  think  the  principle  of 
the  rule  must  apply  just  as  much  to  a  case  of  any  business,  pro- 
perly the  business  of  a  solicitor,  done  in  the  administration  of 
the  trust  estate  not  in  the  presence  of  this  Court,  as  to  business 
of  a  sojicitor,  properly  the  business  of  a  solicitor,  done  under 
the  eye  of  the  Court,  and  in  the  course  of  a  cause.  I  should, 
therefore,  have  been  glad  to  apply  the  modification  of  the  rule 
80  clearly  and  intelligibly  stated  by  Lord  Cottenham,  to  the 
present  case,  because  I  should  have  found  in  this  case,  as  Lord 
Cottenham  found  in  Cradock  v.  Piper,  that  by  allowing  these  pay- 
ments to  a  solicitor  who  was  one  of  several  trustees  who  had  con- 
curred in  the  employment  of  him,  where  somebody  must  have 
been  employed,  the  trust  estate  was  put  to  no  additional  expense 
at  all.  But  when  I  find,  in  the  first  place,  that  the  Master,  novf 
a  Vice-Chancellor,  whose  decision  I  am  called  upon  to  over- 
rule, came  to  that  decision  with  the  case  of  Cradock  v.  Piper 
before  him, — when  I  find  that  Vice- Chancellor  Turner,  now  one 
of  the  Lords  Justices,  came  to  a  conclusion  which  I  am  now 
asked  to  overrule,  and  said  that  the  principle  was  to  be  applied 
simply  to  the  case  of  the  costs  of  a  suit,  and  could  not  be  applied, 
and  ought  not  to  be  applied,  to  the  case  of  costs  incurred,  not  as 
costs  of  a  suit,  though  otherwise  costs  properly  incurred, — I  do 
not  find  myself  at  liberty  to  act  upon  my  own  opinion  of  the 
principle,  or  upon  my  own  opinion  of  what  Lord  Cottenham 
would  have  done  if  he  had  had  this  case  before  him ;  but  I  must 
leave  this  case  as  I  find  it  in  the  decision  of  the  Master,  and  the 
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support  to  that  decision  of  the  opinion  of  the  Vice-chancellor 
Turner,  and   yield  willingly,   as  I  ought   to  yield,  the   dic- 
tates of  my  own  understanding  and  my  own  judgment  to  the  Chancellor 
judgment  of  those  learned  lawyers  who  have  come  to  a  different 
condusion.     I  can  only  hope  —  and  I  express  it  sincerely  — 
that  this  matter  were  more  fully  considered  than  I  think  it  was    broughtok.  ' 
a)ii9idered  in  the  case  oi  Lincoln  t.  fVindsar,     I  think  it  is 
quite  possible  that,  upon  re-consideration,  a  different  view  of 
that  case  might  be  taken,  but  no  surmise  of  mine  with  reference 
to  that  is  a  sufficient  justification  to  me  for  overruling  repeated 
decisions  of  the  Court. 

This  case  is  also  distinguished  by  the  peculiar  circumstance  of 
not  only  the  trust  estate  being  relieved  from  all  those  costs 
which  must  have  been  incurred,  —  which  I  think  is  a  very  im- 
proper and  dishonest  relief, — but  I  am  under  the  painful  necessity, 
arising  from  what  I  consider  to  be  the  way  in  which  I  am  con- 
etraiaed  in  the  exercise  of  my  duty,  of  leaving  here,  without 
remuneration,  another  professional  man,  who  has  bestowed  his 
labour  upon  the  affairs  of  this  trust  estate, — I  mean  the  partner 
of  Mr.  White,  who  has  acted  in  the  business,  and  who  is  by 
this  view  of  the  law,  in  the  exercise  of  his  professional  services 
tainted  with  the  infirmity  of  having  to  act  with  a  trustee.  That 
is  another  extension  of  the  principle,  and  perhaps  upon  recon- 
sideration may  not  be  adhered  to.  At  present  I  cannot  depart 
from  it  I  shall  say  nothing  about  costs,  but  simply  overrule 
the  exceptions. 

Solicitors :  JenkinSj  Abbott,  Sf  Jenkins  ;  Alfred  Jones* 


EXP  ARTE  BEDDOES.     IN  RE  SHREWSBURY 
AND  HEREFORD  RAILWAY  ACT,  1846. 

A  PORTION  of  a  settled  estate  having  been  purchased  by 
the  Shrewsbury  and  Hereford  Railway  Company,  for  the  pur- 
poses of  their  undertaking,  an  order  was  obtained  on  the  24th 
of  November  1854,  for  laying  out  a  portion  of  the   purchase 
money,  in  the  redemption  of  the  land  tax  existing  on  another  part 
of  the  settled  estate,  and  for  the  reinvestment  of  the  remainder 
of  the  purchase  money  in  lands  to  be  settled  to  the  same  uses 
as  the  settled  estate.     The  order  so  obtained  had  been  drawn  up, 
and  it  provided  for  the  payment  by  the  company  of  the  costs  "  of 
the  reinvestment  of  the  said  money  in  the  redemption  of  the 
^d  land  tax."   But  the  Registrar,  doubting  whether  these  costs 
should  be  paid  by  the  company,  refused  to  pass  the  order  in  its 
present  fonn,  on  the  ground  that  by  section  80.  of  the  Lands 
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Clauses  Consolidation  Act  (1845)  the  costs  of  laying  out  the 
purchase  money  of  lands  taken  by  a  railway  company  in  the 
redemption  of  the  land  tax,  were  not  among  the  costs  which 
were  thereby  directed  to  be  paid  by  the  company. 

Mr.  Faber  now  mentioned  the  matter  to  the  Court,  and  sub- 
mitted that  the  company  should  pay  the  costs  of  the  redemp- 
tion of  the  land  tax.  He  referred  to  section  69.  of  the  Lands 
Clauses  Consolidation  Act  1845  (a),  and  to  Exparte  Traffard.  {b) 

The  Vice-Chancellob.  I  think  I  am  authorized  to  direct 
the  railway  company  to  pay  the  costs  of  the  redemption  of  the 
land  tax,  just  as  much  as  the  costs  of  paying  off  a  mortgage,  or 
of  making  an  ordinary  investment. 

Solicitor:   George   Capes. 
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BUCKLEY  V.  COOKE. 

Motion  on  behalf  of  the  plaintiff  that  she  might  be  at 
liberty  to  produce  before  the  special  examiner  appointed  to 
take  the  evidence  in  the  cause^  or  otherwise,  as  the  Court  should 
direct,  evidence  to  prove  that  G.  C.  Rice,  who  had  been  ex- 
amined as  a  witness  in  her  behalf,  had  at  other  times  made  state- 
ments inconsistent  with  the  testimony  he  had  given  in  the  cause. 

The  object  of  the  suit  was  to  set  aside  a  settlement  made 
by  the  plaintiff,  on  the  ground  that  she  had  been  deceived  ns 
to  its  effect,  and  would  not  have  executed  it  if  she  had  known 
its  meaning. 

The  witness  had  been  a  clerk  in  the  office  of  the  solicitor  who 
prepared  the  settlement,  and  had,  in  an  interview  with  the 
plaintiff*s  solicitor,  made  a  statement  of  the  evidence  he  could 
give  in  respect  of  it.  This  was  reduced  to  writing  at  the  time, 
and  read  over  to  Mr.  Rice,  who  made  no  objection ;  whereupon 
the  plaintiff's  solicitor  was  induced  to  subpoena  him  as  a  witness 
for  his  client. 

Before  the  special  examiner  Mr.  Bice  gave  evidence  quite  in- 
consistent with  his  previous  statement^  and  very  unfavourable  to 
the  plaintiff's  case.  On  cross-examination  on  behalf  of  some  of 
the  defendants,  in  the  same  interest  with  the  plaintiff,  he  did  not 
admit  the  statement :  whereupon  it  was  proposed  to  call  the  plain- 
tiff's solicitor  to  prove  the  alleged  statement ;  and  on  this  being 
objected  to,  the  proposition  was  withdrawn,  without  prejudice  to 
the  defendants'  right  to  call  him  afterwards,  in  case  the  Court 
should  be  of  opinion  that  he  might  be  examined. 
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The  order  appointing  the  special  examiner  was  dated  the 
2ad  of  May  1854.  The  time  for  closing  the  evidence  was 
extended  to  the  Ist  of  November,  and  a  summons  to  enlarge 
the  time  still  further  was  taken  out  previously,  and  stood 
adjourned  to  the  10th. 

This  application  was  made  under  sections  22.  and  103.  of 
the  Common  Law  Procedure  Act,  1854  (a),  which  came  into 
operation  on  the  24th  of  October. 

Mr.  Bolt  and  Mr.  JEddis,  for  the  plaintiff,  referred  to  sec- 
tions 22.,  23.,  and  103. 
Mr.  Lewin,  for  the  trustees. 

Mr.  Daniel  and  Mr.  Cankrien^  contra^  contended  that  the 
operation  of  the  Act  was  not  retrospective ;  but  that  if  it  were^ 
it  could  not  apply  to  this  case.  By  section  99.  it  was  plain  the 
L^islatnre  contemplated  that  the  examinations  should  be 
taken  in  open  Court;  and  therefore  section  22.  could  not 
apply  to  examinations  in  Chancery.  \^The  Vice-ChanceUor* 
It  is  quite  clear  from  section  103.  that  the  interpretation  clause 
as  to  the  meaning  of  the  word  *^  Court"  cannot  apply  to  section 
22.]  The  witness  had  been  cross-examined  on  the  part  of  some 
of  the  defendants,  who  might  have  discredited  him  if  they  had 
thought  proper ;  but  a  plaintiff*  was  never  allowed  to  discredit 
his  own  witness. 

Mr.  Selwyn,  for  another  defendant  in  the  same  interest^ 
observed  that  it  was  hardly  a  question  for  the  discretion  of  the 
Court ;  and  that  the  plaintiff  had  made  no  case  for  its  inter- 
ference. 


1854. 
^ — ,— ^ 

VlCE- 

Chamcbixob 
Wood. 


BUCRLST 

V. 

COOKB. 


Argument 


(a)  17  &  18  Vict  c.  125. 
^j  section  22.  it  u  enacted  that 
*  a  party  prodacin^  a  witness  shall 
oot  be  fllloired  to  impeach  his  cre- 
dit bj  general  evidence  of  bad 
ehtfacter ;  bat  he  may,  in  case  the 
vitness  shall  in  the  opinion  of  the 
Judge  prove  adverse,  contradict  hi  in 
hj  other  evidence,  or,  bjr  leave  of  the 
Jiidge,  prove  that  he  has  made  at 
other  times  a  statement  inconsistent 
with  hia  present  testimony ;  but,  be- 
lore  svich  last-mentioned  proof  can 
be  giTcn,  the  circumstances  of  the 
supposed  statement,  sufficient  to  de- 
senate  the  particular  occasion,  must 
be  mentioned  to  the  witness,  and  he 
must  be  asked  whether  or  not  he  has 
made  such  statement.** 

Bj  section  23.  it  is  enacted  that 
"ifa  witness,  upon  cross-examination 
as  to  a  former  statement  made  by  him 
relative  to  the  subject  matter  of  the 
ciai»e;»  aD<i  inconsistent  with  his 
present  testimony,  do  not  di;stinctly 


admit  that  he  has  made  such  state- 
ment, proof  may  be  given  that  he 
did  in  fact  make  it ;  but  before  such 
proof  can  be  given,  the  circumstances 
of  the  supposed  statement,  sufficient 
to  designate  the  particular  occasion, 
must  be  mentioned  to  the  witness, 
and  he  must  be  asked  whether  or  not 
he  has  made  such  statement.** 

By  the  interpretation  clause  (99.) 
it  is  provided  that  **  in  the  construc- 
tion of  this  Act  the  word  *  Court* 
shall  be  understood  to  mean  any 
one  of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster ;  and  the 
word  *  Judge*  shall  be  understood 
to  mean  a  Judge  or  Baron  of  any  of 
the  said  Courts,**  &c. 

By  section  103.  it  is  provided  that 
the  enactments  contained  in  sections 
22.  and  23.,  amongst  others  of  this 
Act,  **  shall  Apply  ftnd  extend  to 
every  Court  of  civil  judicature  in 
Ensriand  and  Ireland.** 
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' i ' 

Vice- 
Chancellor 
Wood. 


Buckley 

V, 

Cooke. 
Judgment. 


The  Vice-Ciianoellor.     I  think  I  should  greatly  exceed 
the  words  of  the  Act  if  I  were  to  hold,  contrary  to  the  words  of 
clause  103.,  that  section  22.  does  not  apply  to  proceedings  in 
the  Court  of  Chancery.   The  title  of  the  Act  is,  **  for  the  further 
amendment  of  the  process,  practice,  and  mode  of  pleading  in 
and  enlarging  the  jurisdiction  of  the  Superior  Courts  of  Com- 
mon Law  at  Westminster,  and  those  of  the  Counties  Palatine 
of  Lancaster  and  Durham."     I  should  have  deeply  regretted 
being  compelled  to  construe  it  so  as  to  deprive  suitors  in  this 
Court  of  one  of  the  most  valuable  set  of  clauses  relating  to  the 
law  of  evidence  that  has  ever  been  passed.     It  was  contended 
that  section  22.  does  not  apply  to  a  Court  of  Equity,  because 
of  the  meaning  given  to  the  word  "  Court "  in  the  interpretation 
clause ;    but  it   appears  to   me   impossible   to  bold,   without 
impairing  the  efficacy  of  the  Act,  that,  reading  the  103rd  clause 
in  connection  with  the  22nd,  the  latter  does  not  apply  to  every 
Court  in  the  kingdom.     The  22nd  clause  seems  to  have  a  very 
reasonable  bearing  in  reference  to  proceedings  in  this  Court, 
although  the  application  may  not  be  quite  so  easy  as  when  the 
examination  is  taken  before  the  Judge  in  Court ;  but  I  think  it 
would  be  a  very  forced  construction  of  the  Act,  to  hold  that 
section  22.  applies  to  cases  in  Chancery,  when  the  examination 
is  taken  vivd  voce  in  open  Court,  under  the  Chancery  Practice 
Amendment  Act  (o),  and  not  when  it  is  taken  before  the  examiner. 
It  seems  to  me  that  this  22nd  clause  can  perfectly  reach  a  case 
in  this  Court*     The  alterations  and  amendments  introduced  into 
bills  during  their  progress  trough  Parliament  render  it  impos- 
sible in  long  Acts  to  avoid  apparent  inconsistencies,  such  as  are 
observable  between  the  two  sections  of  this  Act. 

I  am  glad  publication  has  not  passed :  if  it  had,  it  might  have 
been  a  hardship ;  but  as  it  is,  it  is  immaterial  for  me  to  consider 
the  circumstance  that  the  examination  took  place  before  the  Act 
came  into  operation.  It  is  quite  proper  that  the  application 
should  be  made  here  in  Court ;  and  I  think  the  course  will  be, 
to  send  this  witness  back  to  the  examiner.  There  is  no  doubt 
he  is  adverse.  He  has  made  statements  completely  at  variance 
with  the  interests  of  the  party  calling  him  and  with  his  previous 
statement.  The  necessary  questions  have  been  put  to  him,  in 
order  to  bring  to  his  mind  the  circumstances,  under  which  such 
statement  was  made.  It  is  said  this  is  an  application  to  w^hich 
I  ought  not  to  accede  ;  but  a  man  does  not  call  a  witness  blindly, 
without  first  ascertaining  what  evidence  he  is  likely  to  give; 
and  I  tliink  that  if  ever  there  was  a  case  in  which  I  ought  to 
exercise  the  jurisdiction  of  this  Court,  this  is  that  case. 


(a)  15  &  IG  Vict.  c.  86. 
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BUCKUET 

V, 
COOKB. 

Judgment. 


If  a  party  were  not  allowed  in  a  case  like  this  to  disprove      .        **'  . 
the  testimony  of  a  witness  called  by  him  on  the  faith  of  a         Vics- 
previoos  statement,  it  would  operate  as  a  mere  trap ;  for  a  wit-      "  woSo^* 
Bess  might  pretend  he  could  give  evidence  of  a  particular  cha- 
racter, and  when  brought  into  Court  he  might  give  testimony 
of  a  directly  opposite  character  without   fear  of  being   con- 
tradicted.     I   do  not  agree  with  the  argument  that  because 
he  has  made   this  statement,  and   been   cross-examined,   he 
might  have  been  contradicted,  for  this  could  not  have  helped 
the  pliuntiffy  as  she  could  not  use  the  evidence  taken  for  a 
defendant.     I  am  perfectly  satisfied  the  plaintiff  has  a  right  to 
ha?e  him  called  in  order  to  ask  him  whether  or  not  he  made 
such  statement.     All  that  is  required  is,  that  the  witness  should 
have  a  &ir  opportunity  of  explsuning  himself.     The  order  will 
be  that  either  party  have  liberty  to  tender  this  witness  for  re- 
examination, and   that  the  plaintiff  may  produce  evidence  to 
prove  that  the  statement  made  by  him  was  inconsistent  with 
his  previous  statement  or  testimony  in  answer  to  the  several 
questions  put  to  him. 

I  should  wish  that  the  examiners  will  always  in  future,  as 
a  rule,  when  using  this  Act,  and  questions  are  asked  with  a 
Tiew  to  discredit  a  witness,  take  down  the  questions  as  well  as 
the  answers.  That  is  immaterial  in  the  present  case,  as  it 
dearly  appears  from  the  depositions  what  questions  must  have 
been  put  to  the  witness. 

Order  that  the  pLiintiff  be  at  liberty  to  tender  evidence  in 
contradiction  to  the  statements  in  Bice's  examination,  beginning 
"  ic,"  and  ending  **  &c.,"  and  that  all  parties  be  at  liberty  to 
re-examine  Kice  generally. 

Solicitors:  Chester  Sf  Toulmin ;  H.  §*  S.  B,  Lewin;  C. 
Milne;  and  C.  Cuff. 


BRIDGER  V.  PENFOLD. 

Mr.  J.  HINDE  palmer  applied,  on  behalf  of  an  intending 
purchaser,  for  leave  to  open  the  biddings  at  an  advance  of  50/. 
upon  the  previous  bidding,  which  amounted  to  100/. 

Mr.  E.  R.  Turner,  on  behalf  of  the  party,  who  had  been 
declared  the  highest  bidder  at  the  sale,  objected  that  the  ap- 
plication came  too  late,  the  chief  clerk  bavins  issued  his  cer- 
tificate  approving  the  purchase  on  the  2nd  Nov.,  in  accordance 
with  section  32.  of  the  Masters  in  Chancery  Abolition  Act.  (a) 

(a)  15  &  16  Vict.  c.  80. 


ViCB 

Chancellor 
Wood. 

Nov,  9. 

Biddings  al- 
loived  to  be 
opened  on  an 
adyance  of  50/. 
on  100/ ,  the 
amonnt  of 
the  last  bid- 
ding, the  pro- 
posed pur- 
chaser under- 
taking to  abide 
by  the  order  of 
the  Court  as  to 
payment  of  the 
expenses  of  • 
the  resale. 
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IS54. 

^ . — f 

ViCK- 

Chancellob 
Wood. 


Bbsdgeb 

Penfold. 
ArgtmenL 


Judgment 


\_The  Vice-chancellor.  I  have  this  morning  signed  the 
chief  clerk's  certificate.  («)] 

The  expenses  of  the  former  sale  amounted  to  41i,  and  this,  de- 
ducted from  the  60/.  now  offered,  would  not  leave  lOt  per  cent, 
advance  upon  the  original  bidding.  Further  expenses  would  be 
incurred  upon  a  resale,  and  thus  a  loss  might  accrue  to  the 
estate,  if  this  offer  were  now  accepted. 

Mr.  Grenside  appeared  for  the  plaintiff. 

Mr.  fF.  H.  Terrell  for  the  executor. 

After  some  discussion  it  was  suggested  that  Mr.  Palmer's 
client  should  also  pay  the  costs  of  the  resale,  to  which 

Mr.  Palmer  having  consented. 

The  Vice- Chancellor  said,  that  Mr.  Palmer's  client 
agreeing  to  make  an  advance  of  50/.,  as  offered,  and  under- 
taking to  pay  the  costs  of  the  former  purchaser,  and  to  abide  by 
any  order  the  Court  might  make  as  to  the  payment  of  the  costs 
of  the  resale,  or  any  portion  of  them,  he  would  make  the  order. 

Solicitors:  •/.  H,  Fitch;  Cottrell ;  Mourillyan  Sf  Rowsell ;  and 
T.  K  Penfold. 


(a)  By  the  51st  of  the  General  Or- 
ders of  the  16th  of  October  1852,  in 
accordance  with  section  34.  of  the 
Masters  in  Chancery  Abolition  Act, 


(15  &  16  Vict  c.  80.),  eight  clear  days 
after  the  filing  of  the  certificate  are 
allowed,  within  which  an  application 
may  be  made  to  discharge  or  vary  it. 


Vicas- 
Chancellob^ 

W"""*-  HILLMAN  ».  WEST  WOOD. 

Nov,  14.         Qi 

Three  trostees  oPECIAL  CASE.  John  Hillman,  the  testator,  by  his  wiU  made 
wiRith  ^  *"  ^°  •^"'y  ^^^^'  devised  to  W.  G.  Field  and  R.  Garner  certain  free- 
power  for  the     hold  and  copyhold  estates  upon  the  trusts  therein  mentioned  ;  and 

after  bequeathing  unto  his  wife  Jane  Hillman,  in  connection 
with  Field  and  Gamer,  his  stock-in-trade,  book  debts,  &c.,  upon 
certain  trusts,  he  gave  the  residue  of  his  personal  estate  unto 
the  same  three  parties  upon  trust  to  convert,  and  invest  the 
appoint  one  or  proceeds  for  the  benefit  of  his  children.  Then  came  this  clause : 
"^"^^n^S^to  "  Provided  also,  that  if  any  of  the  trustees  hereby  appointed,  or 
be  a  trustee,  or  to  be  appointed  as  hereinafter  is  mentioned,  shall  die,  or  de- 
r^"&c?  ^^  dine,  or  become  incapable  to  act,  &c.,  it  shall  be  lawful  for  the 
and  thereupon  surviving  Or  continuing  trustee  for  the  time  being,  or  the 
estates  to  be      executors,  administrators,  or  assigns  of  such  survivor,  but  with 

Tested  in  such 

tnifitee  or  trustees  solely  or  jointly  with  the  continuing  trustee  or  trustees. 

HeU  on  the  authority  of  Meinertzhagen  y.  Davis,  to  authorize  the  appointment  by  the  surriTing 
trustee  of  two  trustees  to  act  with  him  without  specifying  in  \?hose  place. 


sumvmg 
trustee,  his 
executors, 
administrators, 
or  assigns, 
with  the  oon- 
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the  coQsent  of  my  said  wife,  during  her  widowhood,  to  appoint 
one  or  more  person  or  persons  to  be  a  trustee  or  trustees,  in 
the  room  of  the  trustee  or  trustees  so  dying  or 'declining  to  suit, 
and  thereupon  the  said  trust  estates^  moneys,  and  premises 
shall  be  vested  in  the  same  trustee  or  trustees  solely,  or  jointly 
with  the  continuing  trustee  or  trustees  as  occasion  shall  require, 
and  that  such  new  trustee  shall  have  the  same  powers,  autho- 
rities, and  discretion^  to  all  intents  and  purposes,  as  if  he  or  they 
lad  been  originally  nominated  a  trustee  or  trustees  in  this  my 
wiU." 

The  testator  died  in  October  1830,  and  the  three  trustees 
proYed  the  will. 

On  the  death  of  Mr.  Field  in  1833,  R  Garner,  with  the 
cooaent  of  Mrs.  Hillman,  appointed  a  Mr.  Barclay  to  be  a 
trustee  in  his  place,  and  subsequently  in  1837  the  defendant 
Robert  Westwood  in  the  place  of  Mr.  Barclay. 

Mrs.  Hillman  died  in  1843,  and  Mr.  Garner  in  August 
1853. 

No  new  trustees  had  been  appointed  in  the  stead  of  either 
the  widow,  or  of  Mr.  Gamer,  and  the  object  of  the  special  case 
was  to  obtain  the  opinion  of  the  Court  whether  the  above 
power  of  appointing  new  trustees  did  or  not  authorize  the 
appointment  by  the  defendant  Westwood  of  a  new  trustee  of  the 
trust  estates  bequeathed  to  the  three,  in  the  room  of  Mrs.  Hill- 
man, as  well  as  of  a  new  trustee  in  the  room  of  Mr.  Gamer, 
deceased?  And  if  not,  whether  such  power  did  or  not  au- 
thorize the  appointment  by  the  defendant  Westwood  of  two 
new  trustees  in  the  place  of  Mr.  Gamer? 

Irlr.  Chandless  and  ^r.  Surrage  appeared  for  the  plaintiffs. 

Mr.  Willcock  and  Mr.  Southgaie  for  Mr.  Westwood,  the  sole 
defendant  and  surviving  trustee,  cited  Exparte  Davis  (a)  and 
Me'mertzkagen  v.  Davis,  (b) 


1854. 


VlOB- 

Cbancbllob 
Wood. 

Hillman 

V. 
WsflTWOOD. 

Statement* 


Argument,  \ 


T« 


The  Vice-chancellor.  I  think  the  case  of  Meinertz^ 
iayen  v.  Davis  is  similar  to  this  on  the  second  question,  and 
that  the  power  in  this  will  does  authorize  the  appointment  of 
more  than  one  tmstee ;  bnt  I  should  feel  considerable  difficulty 
in  deciding  whether  or  not  a  trustee  could  be  specifically  ap- 
pointed in  the  place  of  the  widow.  1 1  is,  however,  unneces- 
fiuy  to  do  so.  I  would  rather  rest  my  opinion  upon  the  se- 
cond point  in  the  case,  and  declare  that  the  defendant  may 
appoint  two  trustees  to  act  with  him  without  specifying  in 
whose  place. 


Jwlgmenf. 


(a)  2  Y.  &  C.  C.  C.  468. 


(i)  1C.335. 
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r. 
Westwood. 


Declare  that  the  power  authorizes  the  appointment  of  the 
defendant  of  two  trustees  to  act  with  him  in  the  execution  of 
the  trusts  of  this  wilL 

I  think  the  vagueness  of  this  power  is  amply  sufficient  to 
justify  the  trustee  in  coming  here  for  a  decision. 

Costs  as  between  solicitor  and  client  out  of  the  corpus. 

Solicitors :  Bivinffton  ;   W.  Gresham. 


L0KD8 
JumcEfl. 

Dec.  SI. 

The  22od 
wciion  of  the 
Chancery 
Ftactice 
Amendment 
Act  (15  &  16 
Vict  c.  86.)  is 
not  pro- 
hibitory, and 
does  not  pre- 
sent the 
filing  of  an 
affidavit  so 
sworn  that  it 
might  have 
been  filed 
before  the 
passing  of  the 
Act 

LeaTC  given 
to  file  an 
affidavit  sworn 
before  a  notary 
public  in  the 
state  of  New 
York. 


HAGGITT  V.  INIFF. 

JVlB.  NALDER  applied  for  leave  to  file  an  affidavit  sworn 
before  a  notary  public  at  Geneva,  in  the  state  of  New  YorL 
It  had  been  ascertained  by  inquiry,  from  the  American  consul 
in  London,  that,  according  to  the  laws  of  the  United  States,  a 
notary  public  was  authorized  to  take  affidavits.  Yice-Chan- 
cellor  Kindersley  had  refused  the  application,  considering  that 
under  15  &  16  Vict,  c  86.  s.  22.  the  affidavit  ought  to  have 
been  sworn  before  her  Majesty's  consul  or  vice-colisuL    * 

TTie  Lord  Justice  Knight  Bruce.  That  clause  is  not  pro- 
hibitory ;  and  if  the  affidavit  could  have  been  filed  under  the 
old  practice  it  can  be  filed  now.  The  Registrar  informs  me 
that  under  the  old  practice  it  would  have  been  filed  on  having 
the  signature  of  the  notary  verified.     How  do  you  do  that  ? 

Mr.  Nalder  read  the  consul's  certificate,  which  was  as  follows: 
''  I,  &c.,  certify  that  M.  A.,  befdre  whom  the  annexed  affidavit 
hath  been  sworn,  was,  on  the  day  of  the  date  thereof,  a  notary 
public  in  and  for  the  state  of  New  York,  duly  authorized  and 
sworn,  residing  at  Geneva,  in,  &c.,  to  whose  official  acts  full 
credit  is  due." 


Judgment  The  Lobd' JUSTICE  Enight  Bbuce.     I  think  that  is  suffi- 

cient.    The  affidavit  may  be  filed. 

The  Lobd  Justice  Tubneb.  This  section  of  the  Act  was 
intended  to  relieve  proceedings  from  difficulties,  not  to  make 
affidavits  inadmissible  which  were  admissible  before.  It  does 
not  apply  to  the  case,  which  is,  therefore,  governed  by  the  old 
practice. 

Solicitors :   Coverdale^  I^e^  Sf  Purvis. 
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POMFRET  V.  PEERING.  j^^^^ 

BNov,  21. 
T  an  indenture,  dated  the  30th  of  April  1799,  made  upon  ^  disposition 

the  marriage  of  Philip  Perring,  deceased,  with  Sarah  Perring  by  wiU  in 

(then  Sarah  Jackson),  a  sum  of  20002.  and  another  sum  of  3500/.  ^^^  ^^^ 

vere  settled  upon  trust  from  and  after  the  decease  of  the  sur-  ^^ich  the 

vivor  of  the  said  Philip  Perring  and  Sarah  Perring,  for  the  power  to 

benefit  of  the  children  of  the  marriasce,  in  such  manner  as  Philip  appoint,  vill 

,  ,  ,      -  not  operate 

Perring  should  by  deed  or  will  appoint ;  and  in  default  of  such  as  an  exe-  i 

appointment,  then  as  the  said  Sarah  Perring  should  by  deed  ^^rofre- 

or  vrill  appoint ;  and  in  default  of  her  appointment,  for  the  chil-  yocation  and  I 

dren  of  the  marriage  equally ;  and  by  the  same  indenture,  S^t*^nred 

certain  other  moneys  to  be  paid  by  the  wife's  father  were  settled  '^  ^  appoint- 

.    -1      . .  ment  by  deed 

on  SUDliar  trusts.  previoosly 

On  the  6th  of  April  1836,  Thomas  Jackson,  the  father  of  "»*de  by^^e^ 
lln.  Perring,  died,  leaving  a  will,  whereby,  after  giving  certain  he  has  powers 
legacies,  he  directed  his  property  to  be  sold,  and  the  produce  to  be  ^hichM^bT* 
invested  in  the  names  of  trustees,  upon  trust  to  pay  the  income  exercised  by 
arising  therefrom  to  Mrs.  Perring  for  life,  for  her  separate  use,  ^  ^Jeviona 
without  power  of  anticipation,  and  after  her  decease  to  divide  revocation, 
the  capital  amongst  all  and  every  or  any  one  or  more  of  the      statement 
children  of  Sarah  Perring,  and  the  issue  of  such  child  or  chil- 
<ben  in  such  shores,  and  subject  to  such  conditions,  and  with  or 
iritboQt  powers  of  revocation  and  new  appointment,  as  Sarah 
Perring  should,  notwithstanding  her  coverture,  by  deed  or  will 
appoint ;  and  in  default  of  such  appointment,  and  as  to  so  much 
of  the  said  tmst  funds,  and  of  the  beneficial  interest  therein, 
whereof  no  such  appointment  should  be  made,  upon  trust  to 
£ride  the  same  between  and  among  all  the  children  of  Sarah 
Peiring,  share  and  share  alike. 

Mr.  Pemng  afterwards  died,  leaving  Sarah  Perring,  his 
widow,  surviving  him,  and  without  having  exercised  the  power 
of  appointment  reserved  to  him  by  the  indenture  of  1799. 

At  the  time  of  the  testator  Thomas  Jackson's  death  there 
were  five  children  of  the  marriage  of  Mr.  and  Mrs.  Perring, 
one  of  whom,  Jackson  Perring,  died  on  the  7th  of  December 
1B37,  leaving  a  widow  and  three  children  surviving  him.  On 
the  21st  of  October  1847  Blanche  Perring,  one  of  the  daugh« 
tera  of  Mr.  and  Mrs.  Perrbg,  intermarried  with  her  present 
husband,  Edward  Butler.  On  the  15th  of  November  1847, 
Sarah  Perring  executed  a  deed  poll,  whereby,  after  reciting  the 
win  of  Thomas  Jackson,  and  the  marriage  of  her  daughter 
Blanche  to  Mr.  Butler,  and  that  no  settlement  had  been  exe-> 
coted  on  that  marriage^  she  appointed  one  fifth  share  of  the 
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residuary  estate  coming  to  her  under  the  will  of  Mr.  Jackson, 
and  over  which  she  had  a  power  of  appointment,  to  Mrs. 
Butler  for  life,  for  her  separate  use,  without  power  of  anticipa- 
tion, and  after  her  decease  among  her  children  as  therein  men- 
tioned ;  and  if  there  should  be  no  children,  or,  being  children, 
they  should  die  under  the  age  of  twenty-one,  without  leaving 
children,  then  she  divided  it  into  equal  fourths  among  her  three 
surviving  children  and  the  children  of  her  deceased  son,  Jackson 
Perring. 

By  the  same  instrument,  Sarah  Perridg  further  directed  and 
appointed  that  (in  case  she  should  not  thereafter  direct  to  the 
contrary)  the  said  Blanche  Butler,  or  her  issue,  should  not  take 
or  be  entitled  to  any  further  share  or  part  of  Thomas  Jackson's 
residuary  estate,  the  said  Sarah  Perring  thereby  declaring  it  to 
be  her  intention  that  the  four  fifth  shares  over  which  she  had 
not  exercised  her  power  of  appointment  of  and  in  Thomas  Jack- 
son's residuary  estate,  should,  after  her  decease,  devolve  equally 
upon  her  children,  Charles  Perring,  Claude  Perring,  and  Ellen 
Goodchild,  or  their  respective  representatives,  and  the  personal 
representatives  of  the  said  Jackson  Perring,  such  lastF-mentioned 
representatives  taking  the  share  only  which  the  said  Jackson 
Perring  would  have  taken  had  he  been  living.    It  was  by  the 
same  deed  poll  further  declared  that  it  should  be  lawful  for  the 
said  Sarah  Perring,  notwithstanding  her  coverture,  at  any  time 
or  times  thereafter,  by  any  deed  or  deeds,  instrument  or  instru- 
ments in  writings  with  or  without  power  of  revocation  and  new 
appointment  to  be  by  her  executed  and  delivered  in  the  presence 
of  and  attested  by  one  or  more  credible  witness  or  witnesses, 
or  by  her  last  will  and  testament  in  writing,  or  any  testament- 
ary writing,  or  any  codicil  or  codicils  thereto,  to  be  by  her 
signed  in  the  presence  of  two  or  more  witnesses,  to  revoke  and 
make  void,  or  alter  and  vary  the  direction  and  appointment  or 
disposition  made  by  the  said  deed  poll  of  the  said  fifth  share  of 
the  said  residuary  estate,  and  to  make  any  other  direction,  ap- 
pointment, or  disposition  of  the  same,  or  any  part  thereof,  which 
she  might  think  proper. 

By  an  indentiure  of  the  8th  of  May  1852,  the  trusts  were 
declared  of  a  sum  paid  by  Thomas  Jackson's  executors,  in  pur- 
suance of  a  covenant  by  him  contained  in  the  deed  of  1799. 
This  indenture  did  not  in  any  way  deal  with  Jackson's  residuary 
estate. 

On  the  10th  of  May  1852,  Mrs.  Perring  made  her  will,  in 
the  foUowing  terms :  —  '*  I  give,  devise,  and  bequeath,  and  by 
virtue  of  every  power  or  authority  whatsoever,  by  an  indenture 
bearing  date  on  or  about  the  30th  of  April  1799,  and  made  be- 
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tweeny  &c»9  and  by  an  indenture  dated  the  8th  day  of  the 
present  month,  or  either  of  such  indentures,  given  or  limited  to 
me,  or  otherwise  howsoever  enabling  me,  do,  by  this  my  will> 
direct,  limit,  and  appoint  all  and  singular  the  stock,  sums  of 
money,  messuages,  hereditaments,  and  real  and  personal  estate 
whatsoever,  which  I  may  at  my  decease  be  possessed  of  or  en- 
titled t09  or  under  or  by  virtue  of  the  powers  contained  in  the 
said  indenture  of  settlement^  or  otherwise  have  power  to  appoint^ 
(save  and  except  the  sum  of  20/.,  part  of  the  sum  of  5000/1  in 
the  said  indenture  of  settlement  covenanted  to  be  paid*  which  I 
expressly  allow  to  devolve  unappointed  by  me)  in  manner  follow- 
ing; that  is  to  say."  The  testatrix  then  proceeded  to  give  two 
fourths  of  the  same  to  her  son,  Charles  Perring,  and  one  fourth 
to  each  of  her  daughters,  Ellen  Goodchild  and  Blanche  Butler. 
The  testatrix  died  on  the  9th  of  February  1853. 

The  questions  raised  in  this  suit  were,  whether  the  will 
operated  to  any  extent  as  an  exercise  of  the  power  of  appoint- 
ment in  Thomas  Jackson's  will,  or  was  confined  to  the  property 
comprised  in  the  settlement ;  and  whether,  if  it  operated  at  all 
upon  Thomas  Jackson's  estate,  it  operated  as  a  revocation  and 
new  appointment  as  to  the  fifth  share  appointed  by  the  deed 
poD  of  1847. 

The  Master  of  the  RoUs  decided  that  the  will  effectually  dis- 
posed of  the  whole  of  Thomas  Jackson's  residuary  estate,  in- 
duding  the  fifth  share,  of  which  a  previous  appointment  had 
been  made.  The  defendants,  Edward  Butler  and  wife*  appealed 
against  so  much  of  the  decree  as  was  consequent  upon  the  holding 
the  will  to  operate  as  an  exercise  of  the  power  of  revocation  in 
die  deedpolL 

'Mi.  R,  JPahner  and  Mr.  Jolliffe  for  the  appellants. 
Mr.  BoupeU  and  Mr.  Druce^  contrit,  referred  to  TroUope  v. 
Umiom  (a),  Bailey  v.  Lloyd  (b)y  Harvey  v.  Stracey,  (e) 

Mr,  Palmer,  in  reply.  There  is  no  intention  to  revoke 
diown  in  this  case,  and  it  is  necessary  that  such  intention  should 
be  shown.  Scrapers  Case  (d),  Degg  v.  Lord  Macclesfield,  {e)  In 
the  present  case  there  are  various  powers;  some  properly 
pow^ns  of  appointment;  another,  a  power  of  revocation  and 
sew  appointment.  The  words  of  the  will,  which  indicate 
j^ipointment  only,  ought  to  be  referred  to  the  power  to  which 
they  are  most  properly  applicable,  according  to  a  principle  such 
applied  in  Brodit  v.  Barry  (/),  Maxwell  v.  Maxwell  (g). 
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Wentworth  v.  Cox  (a),  Allen  v.  Anderson  (6),  and  in  the  cases 
on  the  question  whether  a  general  devise  padses  copyholds. 
Mr.  Roupell  on  the  cases  cited  in  the  reply. 

The  Lord  Justice  Knight  Bbucb  said  that  it  was  not 
consistent  with  the  true  import  of  the  words  of  the  testatrix  to 
say  that  of  themselves  they  showed  an  intention  to  exercise  the 
power  of  revocation.  Still,  if  the  will  showed  an  intention 
which  could  not  otherwise  be  carried  out,  the  power  of  revo- 
cation and  new  appointment  might  be  exercised  by  those  words. 
He  thought  the  will  did  not  show  any  such  intention ;  every 
word  of  the  instrument  might  be  satisfied  without  holding  the 
words  to  refer  to  the  power  of  revocation.  That  being  so, 
it  followed,  on  principles  which  were  the  result  of  many  au- 
thorities, that  the  power  of  revocation  could  not  be  held  to  have 
been  exercised. 

The  Lord  Justice  Turner  said  that  the  cases  cited  by 
the  counsel  for  the  respondents  were  quite  distinct  from  the 
present  one.     In  those  cases  there  was  nothing  to  be  undone  *, 
here  the  old  appointment  must  be  undone  before  the  power  of 
new  appointment  could  arise.     It  lay  on  the  respondents  to 
show  an  intention  to  exercise  the  power  of  revocation.     The 
principle  established  by  other  cases  governed  the  present.    If  a 
person  had  an  interest  in  one  property,  and  a  power  over  another, 
a  general  disposition  by  him  would  operate  upon  his  interest, 
and  would  not  take  effect  as  an  execution  of  the  power ;  but  if 
he  had  only  a  power  and  no  interest,  the  general  words  would 
operate   as   an   execution   of  the   power.      He  thought  that, 
on  the  same  principle,  if  there  were  a  general  power  of  ap- 
^  pointment,  and  also  a  power  of  revocation  and  new  appoint- 
ment, general  words  of  appointment,  not  referring  to  the  par- 
ticular property,  would  not  exercise  the  latter  power;  but  if 
only  the  latter  power  existed,  the  general  words  of  appointment 
would  exercise  it     That  principle  must  govern  the  present  case. 
According  to  the  authorities,  it  was  necessary  that  an  intention 
to  exercise  the  power  of  revocation  should  be  shown ;  and  he 
could  not  see  any  such  intention  in  this  wilL     The  decree  of 
the  Master  of  the  Rolls  as  to  this  point  must,  therefore,  be 
reversed. 

Solicitors :  Meredith^  Reeve y  §•  Co,  ;  Dawes  §■  Sons. 


(a)  6  Madd.  363. 


(b)  6  Hare,  163. 
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In  July  1850,  the  plaintiff,  Mrs.  Barrow,  then  a  widow,  was  ^'^''^^/g®- ^^• 

married  to  the  defendant  Barrow.      She  had  previously  heen  j^  determining 

the  wife  of  a  Mn  Coombes ;  and,  by  a  settlement  made  on  the  wbat  portion 

occasion  of  their  marriage,  in  1839,  and  by  a  subsequent  deed  ought  to  be 

in  the  same  year,  two  sums  of  stock,  amounting  together  to  »ettledupon  a 

10,OOOL,  were  settled  in  trust  that  she  should  receive  the  in-  woman  under 

come  for  her  separate  use  during  that  coverture,  and  that  after  ^^ggt^^^JnJ^ 

the  decease  of  Mr.  Coombes,  if  she  should  survive  him,  she  the  Court  viU 

should  receive  the  income  for  her  life, — a  power  of  appointment  ^oUof  Ae 

by  will  being  given  to  her  over  the  capital.     At  the  time  of  her  circumstances 

marriage  to  Mr.  Barrow  she  was  absolutely  entitled  to  some  ^^^  p^r.   ' 

other  property,  the  net  income  of  which  was  not  clearly  ascer-  ticulariy  at 

.      ,    ,  1    .  .    .      ^^rx,  the  conduct 

tamed,  but  appeared  to  amount  to  450/.  per  annum  at  most,  oftbehua- 
On  the  occasion  of  this  second  marriage,  a  settlement  was  exe-  ^^"*^»  *°^  ^^ 

/  t  *  proper  case 

cuted,  by  which  the  whole  of  her  property  (except  the  income  the  whole  fund 
of  the  10,000/.)  was  settled  to  her  separate  use  for  her  life,  with  S^^^^er^^* 
a  power  of  appointing  the  capital  by  will.     The  10,000/.  was  although  the 
not  in  any  manner  referred  to  in  this  settlement.     In  a  few  ^^  rroeiyed 
weeks  after  the  marriage,  Mr.  and  Mrs.  Barrow  separated  from  ^"^y  V^^  o^ 
each  other,  and  Mrs.  Barrow  soon  afterwards  obtained  a  divorce    ^iif  a  case 
a  mensd  et  thoro,  on  the  ground  of  her  husband's  adultery.    The  ^^*f®  *  ^^^® 
Ecclesiastical  Court,  however,  did  not  decree  alimony  to  her,  on  sentence  of 
the  ground,  as  it  was  stated,  that  it  was  the  rule  of  that  Court  ^irT^blnd 
not  to  grant  alimony  where  the  wife  had  a  separate  estate  suffi-  on  the  ground 
cient  for  her  support.     Mr.  Barrow  having  laid  claim  to  the  ^uf  without 
diridends  of  the  10,000/.,  Mrs.  Barrow  filed  the  present  bill,  alimony,  and 
seeking  to  have  the  settlement  rectified  by  including  therein  the  f^^a  htnTafter 
income  of  that  fund,  or,  in  case  of  her  not  succeeding  in  that  baving  bee^ 
daim,  then  to  have  it  declared  that  she  had  an  equity  to  a  settle-  him  that,  in 
ment  out  of  the  income,  and,  under  the  circumstances,  to  have  *J®  opmion  of 

'  the  Court,,  she 

the  whole  settled  upon  her.  could  not 

The  Master  of  the  Rolls  held  that  a  case  was  not  made  out  ^"ISSVilr 
for  rectifying  the  settlement ;  but  he  held  that  the  plaintiff  was  the  husband 
entitled  to  an  equity  to  a  settlement,  and  settled  upon  her  one  notSng"to  her 
half  of  the  income  of  the  fund.     The  plaintiff  appealed  against  8upp<^  ^^^ 

^,  .     1     .  .  the  separation* 

this  decision.  the  whole 

The  evidence  as  to  the  conduct  of  the  husband^  being,  as  was  '^^^^^^  o^* 
stated,  of  a  very  painful  character,  was  not  read  in  Court,  but  stock,  to  which 
perused  by  their  Lordships  in  private.    The  result  of  it,  as  stated  ^.^?  ?'^*  ®j°: 

was  ordered 
to  be  paid  to  her,  though  the  rest  of  her  property,  yielding  an  income  sufficient  for  her  support, 
had  been  settled  on  her  at  her  marriage. 

Per  The  Lord  JusncB  Tubner, —  Sembie,  that  the  divorce,  on  the  ground  of  adultery,  would 
alone  be  sofficient  to  disentitle  the  husband  to  receive  any  part  of  the  income. 
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by  them  was,  that  the  condact  of  the  husband,  and  his  behaviour 
towards  his  wife,  had  been  such  that  she  could  not  have  continued 
to  live  with  him. 

As  the  decision  turned  solely  on  the  question  relating  to  the 
wife's  equity  to  a  settlement,  the  circumstances  relating  to  the 
other  branch  of  the  case,  and  the  authorities  cited  upon  it,  are 
omitted. 

The  Solicitor-Generalf  Mr.  Roundell  Palmer ^  and  Mr.  Wal" 
fordy  for  the  appellant,  contended  that  if  the  case  for  rectification 
of  the  settlement  failed,  still  the  plaintiff's  equity  to  a  settle- 
ment was  clear ;  that  the  Court,  as  was  shown  by  many  autho- 
rities, had  power  to  direct  a  settlement  of  the  whole ;  and  that 
the  circumstances  of  the  present  case  called  for  an  exercise  of 
that  power. 

Mr.  Willcock  and  Mr.  W.  Forster,  for  Mr.  Barrow,  contended  that 
the  wife  was  not  entitled  to  the  whole  income  under  her  equity 
to  a  settlement  In  Gilchrist  v.  Cator  (a),  the  wife  would  have 
had  no  sufficient  maintenance  unless  the  whole  fund  had  been. 
settled  ;  and  in  Dunkley  v.  Dunkley  {b),  and  Scott  v  Spashett{c)^ 
the  husband  had  received  a  large  part  of  the  wife's  property. 
No  case  had  gone  the  length  of  holding  the  wife  entitled  to 
the  whole  when  she  would  without  it  have  a  sufficient  main- 
tenance, and  the  husband  had  not  received  any  part  of  her 
fortune. 

Mr.  Lloyd  and  Mr.  G,  L,  Russell  for  Mr.  Fisher,  one  of  the 
trustees  of  the  settlement. 

Mr.  Giffard  and  Mr.  Engkheart  for  the  other  trustees  of  the 
settlement. 

Mr.  Follett  and  Mr.  Bomll  for  the  trustee  in  whose  name  the 
fund  was  standing. 

The  Solicitor- General,  in  reply. 


Judgment 
Dee,  9. 


The  Lord  Justice  Knight  Bbuce,  after  stating  the  dif- 
ferent grounds  on  which  relief  was  sought,  entered  at  great 
length  into  the  facts  of  the  case  down  to  the  sentence  of  divorce. 
He  then  observed  that  this  sentence  still  remained  in  force,  and 
was  likely  to  remain  so,  but  that  no  alimony  had  been  given. 
The  husband  had  never  contributed  anything  to  the  main- 
tenance of  the  wife,  except  for  about  sixty  days  after  the  nuu^ 
riage,  and  her  clear  income,  independently  of  the  10,000il,  could 
not  amount  to  more  than  450/.  a  year.  Nor  was  it  to  be  for- 
gotten that,  not  to  press  anything  against  Mr.  Barrow,  his 
conduct  to  her  had  been  not  only  rough  and  harsh,  but  pos^bly 


(a)  1  De  G.  &  Sm.  188. 
(6)  2  De  G.  M.  &  G.  390. 


(c)  3  Mac.  &  G.  5D9. 
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something  moie.  Under  these  nngraciouB  circumstanceSi  Mr. 
Barrow  contended  for  a  right  to  appropriate  to  himself  a  con- 
siderable portion  of  his  wife's  income.  But  though  he  was 
pceY^ted  by  the  contract  of  1850  from  allying  himself  to  any 
other  lady,  his  Lordship  could  not  see  that  he  had  any  right  to 
any  part  of  his  wife's  fortune.  Why  did  he  not  maintain  his 
wife?  His  Lrordship  thought  it  right  that,  even  in  the  event  of 
that  part  of  the  plaintiff's  case  which  was  founded  on  contract 
(H-  fraud  failing,  she  ought  to  enjoy  the  whole  income  for 
her  life.  This  being  so,  he  did  not  think  it  necessary  to 
decide  whether  there  was  any  ^eement  before  the  marriage 
that  the  whole  of  Mrs.  Barrow's  property  should  be  settled  to 
her  separate  nse^  or  whether  she  was  entitled  to  relief  on  the 
ground  of  misrepresentation.  He  was  willing,  however,  to  be 
oonsidered  aa  believing  from  the  evidence,  that  Mr.  Barrow,  at 
and  before  his  marriage,  well  knew  the  contents  of  the  settle- 
ment of  1839»  and  was  well  aware  that  Mrs.  Barrow  understood 
sod  believed  that  these  dividends  were  settled  to  her  separate 
me,  and  would  not  have  married  him  except  on  the  understand- 
ing that  they  were  so  settled,  either  by  the  deeds  of  1839  or 
the  settlement  of  1850.  Under  these  circumstances,  whatever 
doubt  might  be  felt  professionally  as  to  the  wife's  right  to  re- 
ceive these  dividends,  the  matter  could,  unprofessionally,  be 
viewed  only  in  one  light. 

The  Lorp  Justice  Turneb,  after  stating  shortly  the 
&ct8  of  the  case,  and  the  different  grounds  on  which  relief  was 
sought,  said  that  the  question  related  solely  to  the  life  interest 
of  the  wife  in  the  10,0002.,  and  if  she  obtained  the  whole  of 
that  income  for  her  life,  it  <Kd  not  matter  on  what  ground  she 
obtained  it.  If,  therefore,  she  was  entitled  to  it  under  her 
equity  to  a  settlement,  it  became  unnecessary  to  decide  whether 
ahe  was  so  entitled  on  any  other  ground.  The  equity  of  a  married 
woman  to  a  settlement  was  clear ;  and  the  cases  showed  that 
the  Court  had  a  discretionary  power  to  settle  the  whole  pro- 
perty upon  her.  The  question  then  was,  to  what  circumstances 
the  Court  would  have  regard  in  directing  a  settlement  of  the 
whole.  It  had  been  contended  that  all  the  cases  in  which  the 
Court  had  done  so  were  cases  in  which  the  husband  had  pre- 
▼ioasly  received  a  considerable  part  of  the  fortune  of  the  wife. 
Hiat,  however,  though  a  material  circumstance,  was  not  the 
only  one  to  which  the  Court  would  have  regard.  The  Court 
must  look  at  the  whole  of  the  circumstances  of  the  case,  and 
psrticularly  at  the  conduct  of  the  husband.  The  husband 
verted  on  his  legal  right,  which  was  founded  on  his  obligation  to 
mamtain  his  wife.    It  would  be  contrary  to  reason,  and  hardly 
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less  contrary  to  authority,  to  hold  that  the  conduct  of  a  husband 
who  failed  to  discharge  this  obligation  was  not  to  be  looked  to 
when  he  asked  the  assistance  of  a  Court  of  Equity  to  enforce 
his  right.  The  conduct  of  the  wife  affected  her  right  to  a  set^ 
tlement,  for  it  had  been  held  that  the  Court  would  not  interfere 
to  make  a  settlement  on  a  woman  living  apart  from  her  husband 
in  consequence  of  her  being  guilty  of  adultery :  Ball  v.  Mont- 
gomery {a\  Cart  V.  Eastabroohe.  {b)  And  in  those  cases  the 
Court  also  refused  to  give  the  income  to  the  husband,  because 
he  did  not  maintain  her.  Here,  there  bad  been  a  divorce  on  the 
ground  of  adultery  of  the  husband,  and  his  Lordship  was  dis- 
posed to  think  that  it  would  not  be  going  beyond  the  cases  he 
had  referred  to,  to  say  that  this  circumstance  by  itself  was 
enough  to  disentitle  the  husband  to  receive  any  part  of  the  in- 
come. It  was  not,  however,  necessary  to  go  so  far  as  that,  for 
his  Lordship  had  carefully  read  the  evidence,  which  clearly 
showed  that  the  defendant  had  contracted  the  marriage  from 
mercenary  motives,  and  that  his  conduct  since  the  marriage  had 
been  such  as  to  make  it  impossible  for  his  wife  to  continue  to 
live  with  him.  She  must  on  these  grounds  have  the  whole  in- 
come paid  to  her,  and  it  was,  therefore,  unnecessary  to  give 
any  opinion  as  to  her  right  to  have  the  settlement  of  1850 
rectified. 

Solicitors :  Elkins ;  Roberts^  Barrowy  §•  JVardelL 


(a)  2  Ves.  191. 


(6)  4  Ves.  146. 
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When  an 
estate  is  sold 
under  the 
direction  of 
the  Court,  the 
Court  has  a 
discretion  as 
to  whether 
the  abstract 
shall  be  laid 
before  one  of 
the  convey- 
ancing counsel 
appointed  by 
the  Court. 


GIBSON  V.  WOOLLARD. 

In  this  case  an  estate  had  been  ordered  to  be  sold  in  an 
administration  suit,  and  under  circumstances  which  it  is  not 
necessary  to  particularise.  The  parties  were  desirous  that  the 
expense  and  delay  of  an  investigation  of  the  title  by  one  of  the 
conveyancing  counsel  appointed  by  the  Court  should  be  avoided. 
An  application  was  accordingly  made  to  Yice-Chancellor  Stuart 
to  dispense  with  such  investigation.  The  application  was  re- 
fused on  the  ground  that  section  5Q.  of  15  &  16  Vict.  c.  86.  was 
imperative,  and  left  no  discretion  to  the  Court. 

Mr.  Bacon  now  mentioned  the  point,  and  referred  to  an 
unreported  case  in  which  the  Master  of  the  Rolls  had  held  that 
the  Court  had  a  discretion  in  the  matter. 

Their  Lordships  desired  Mr.  Bacon  to  state  to  the  Vice- 
Chancellor  that  in  their  opinion'  his  Honour  was  at  liberty  to 
exercise  a  discretion  on  the  subject. 

Solicitors :  Skarpe,  Field,  Sf  Jackson, 
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SOUTH  WALES  RAILWAY  COMPANY  v.  WYTHES.      %"'''!^ 
1  HIS  was  an  appeal  from  the  decision  of  Vice-Chancellor  Wood^  '^^^  defend- 

*^^  aots  agreed 

reported  supra^  page  70.  with  the  plain- 

Mr.  Boft,  for  the  appeUant8.  ^^JT.^e  of 

Specific  performance  is  refused  only  in  those  cases  where  the  railway,  and 
ranedy  at  Xiaw  is  suflfcient,  which  is  not  the  case  here.     The  fo/^g  J^g  ^ 
contract  lias  been  in  part  performed  on  one  side^  and  an  equitable  perfonnance  of 
debt  on  the  other  side  arises.     By  obtaining  the  Act  on  the  faith  xhe  Court 
of  this  contract,  we  have  paid  a  consideration  which  cannot  be  ^I^Rof 

opinion  that 

repsdd;  we  having  thereby  placed  ourselves  under  very  heavy  specific  per- 

Habilities.     By  our  Act  the  dividends  on  one  whole  line  are  to  be  ^^'"^^^^^^^ 

EDspended,  if  this  branch  is  not  completed  in  due  time,  and  no  to  make  the 

damages  the  defendants  could  pay  would  compensate  us  for  that.  ^  be^dwrwd! 

There  is  nothing  to  prevent  the  Court  from  compelling  the  —Held,  that 

construction   of  a  railway.     The  powers  given  by   15  &  16  fSmance^of 

Vict  c.  80.  8.  42.  would  remove  all  difficulty  in  doing  so.  *^«  agreement 

The  references  to  the  engineer  and  to  arbitrators  are  no  ob-  bond,  which 

jection.     f  The  Lord  Justice  Knight  Bruce  referred  to  Street  v.  ^**  ^^^^  ^ 
'  *-  "^  accessory  to 

Rigby\a)y  and  Gourlay  v.  Duke  of  Somerset  (by]     Here  the  the  rest  of  the 
engineer  has  made  his  award,  and  the  references  to  arbitrators  ^^™ot  be 
merely  relate  to  disputes  which  may  possibly  arise,  and  are  not  decreed. 
&  sabetantial  part  of  the  contract.  agreement^ 

At  all  events,  the  execution  of  the  bond  should  be  decreed,  that  ^^^^  ^^^  ^^ 

cannot  he 

^ire  may  be  placed  in  as  good  a  position  for  suing  at  Law  as  the  wholly  per- 
defendants  agreed  to  place  us  in.      Gervais  v.  Edwards  (c)  is  not  ^"»«d  ^7  ^^ 

*^  _  Uoort,  one 

against  ns.     We  ask  to  have  that  legal  remedy  given  us  which  stipulation  in 
the  defendants  agreed  to  give  us  as  to  the  whole  of  the  contract,  ^ent^^be 
Mr.  Giffard  with  him.  enforced  if  it 

According  to  the  principles  laid  down  by  Lord  St.  Leonards  JSjd^createsT ^ 
in  Lundey  v.  Wagner  (rf),   the  Court  can  decree  the  giving  of  distinct  ri^ht; 
the  bond  even  if  it  holds  that  specific  performance  of  the  agree-  merely  pro- 
ment  to  make  the  railway  cannot  be  decreed.     Dietrichsen  v.  vides  for  giving 
Calhum  {e)  agrees  with  this.      In  Avery  v.  Langford  (J)  2l  bond  remedy  to 
was  ordered  to  be  given.     There  are  many  cases  in  which  a  scc'jrethe 

.,,-  ,  «  -.         performance 

party  is  entitled  to  come  here  to  get  the  means  of  proceeding  of  the  rest  of 

The  provisions  as  to  arbitration  are  no  substantial  objection,  can  decree 
As  to  Brunei's  specification,  the  case  is  on  the  same  footing  as  fOTmance^of  an 

agreement 
(a)  6  Ves.  815.  (d)  1  De  G.  M.  &  G.  604.  expressed  in 

(6)  19  Ves.  429.  (e)  2  Phill.  52.  where  theTc? 

(c)  2  Dm.  &  War.  SO.  (/)  1  Kay,  663.  fiS^'in 

the  terms  are. 
such  as  the  law  will  supply,  but  not  otherwise. 
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.  the  cases  in  which  it  has  been  held  that  specific  perfonnance  ot 

L0BD8       an  agreement  to  purchase  at  a  price  fixed  by  an  arbitrator  will 

Justices,      -j^  decreed  after  the  award  has  been  made.     As  to  the  other 

South  Wai^  provisions,  it  has  never  been  held  that  the  Court  will  refuse 
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Wtthbs. 
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to  decree  the  execution  of  a  deed  merely  because  it  contains  the 
common  clauses  foi  reference  of  future  disputes  to  arbitration. 

But  the  contract  may  be  specifically  performed:  City  of 
London  v.  Noah  (a).  Mostly  v.  Virgin  (6),  Hall  v.  Warren,  (c) 

Mr.  Karsldke  (of  the  Common  Law  Bar)  with  them. 

Mr.  JameSy  Mr.  Daniel,  Mr.  Rogers,  and  Mr.  Babington,  for 
the  defendants,  were  not  called  upon. 

The  Lobb  Justice  Knight  Beuge.  There  are  various, 
and,  in  my  opinion,  manifest  reasons  which  disable  a  Court  of 
Equity  from  acting  in  the  way  of  specific  performance  on  such 
an  agreement  as  the  present.  I  will  mention  some  of  them. 
The  agreement  in  the  first  place  provides  that  the  company 
shall  find  the  land  and  build  the  stations  within  a  reasonable 
time.  It  then  provides  for  certain  works  to  be  done  by  the 
defendants,  who  are  to  give  a  bond  to  the  amount  of  50,0002. 
to  secure  the  performance  of  their  contract,  and  to  undertake  to 
execute  the  works  **  according  to  the  terms  of  the  specification 
to  be  prepared  by  the  engineer  for  the  time  being  of  the  com- 
pany, for  the  sum  of  290,000/.,  to  be  complete,  ready  for  open- 
ing," (that  I  suppose  must  mean  the  works),  ^  by  the  Ist  of 
December  1855."  The  agreement  then  goes  on  to  provide  for 
payment  in  a  way  which,  for  the  present  purpose,  I  will  assume 
to  be  intelligible.  The  specification  was  to  be  prepared  by  the 
engineer  for  the  time  being,  whoever  he  might  be.  Now,  the 
engineer  of  that  day  might  not  be  the  engineer  of  the  following 
day,  and  however  skilful  and  honest  the  engineer  of  that  day 
might  be,  the  engineer  of  the  following  day  might  be  both  in- 
competent and  dishonest.  It  is  not  within  the  province  of  a 
Court  of  Equity  to  force  such  a  contract  upon  any  man  or  body 
of  men.  That  the  specification  has  been  prepared,  and  pre- 
pared, as  it  happens,  by  the  gentleman  who  was  the  engineer 
when  the  agreement  was  entered  into,  makes  no  difierence. 
Whether  it  would  have  made  any  difierence  if  the  defendants 
had  seen  and  approved  of  the  specification,  it  is  not  necessaiy  to 
say,  for  the  bill  contains  no  allegation  of  that  fact. 

Then  it  had  been  urged  that,  at  all  events,  the  bond  might 
well  be  directed  to  be  given.     Assuming,  however,  for  the  pre- 
sent purpose,  that  the  agreement  points  out,  in  an  intelligible 
way,  the  nature  of  the  bond,  stiU,  acceding  as  I  do  entirely  to 
(a)  1  Vez.  12.  (b)  3  Ves.  184.  (c)  9  Ves.  605. 
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cue  case  of  LumUy  v.  Wagner y  and  other  cases  of  that  descrip- 
tioD^  I  caDDot  admit  that  where  the  main  body  of  an  agreement 
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is,  for  SDy  reason,  unfit  to  be  carried  into  execution  by  the  Jtoxtcm. 
Court,  an  andUary  part  of  it  is  to  be  taken  up  and  performed,  south  Walbs 
CoDfflder,  too,  the  nature  of  the  agreement  which  would  thus 
be  forced  upon  the  defendants :  **  The  company  to  work  the 
branch  in  a  reasonable  and  proper  manner,  as  compared  to  the 
remainder  of  the  South  Wales  Railway ;  —  in  case  of  difierence  Jmdgmaa. 
u  to  workn^  the  same  to  be  settled  by  arbitration.''  By  what 
arbitnttion  ?  When,  where,  and  by  whom  are  the  arbitrators  to 
be  appointed?  This,  too,  in  a  matter  which  might  alter  the 
fortone  of  a  man's  life.  [His  Lordship  then  read  the  clause  as 
to  the  appointment  of  a  referee  by  the  Solicitor-GeneraL] 
What  that  means  there  may  be  some  one  capable  of  nnderstand- 
iog.  I  assume  it  to  be  intelligible.  The  parties,  however, 
appear  to  assume  the  Solicitor-General  to  be  at  their  service, 
but  it  is  impossible  to  say  whether  the  Solicitor-General  for  the 
time  being  would  be  willing  to  discharge  such  a  duty.  [His 
Lordship  then  read  the  concluding  clause  of  the  agreement ;  and, 
after  observing  on  its  obscurity,  said — ]  This  is  the  agreement 
(^  whidi  a  Court  of  Equity  is  asked  to  decree  specific  perform- 
ance m  the  face  of  the  acknowledged  principles  on  which  Street 
T.  Bigby  and  Gourlay  y.  Duke  of  Somerset^  and  other  cases,  pro- 
oeei  I  have  never  before  seen  such  a  case  in  a  Court  of 
Equity.  The  plaintiflb  may,  if  they  will,  take  their  possibly 
intelli^ble  agreement  into  a  Court  of  Law,  but  we  cannot  en- 
tertain a  cause  00  fnvolous,  and  the  appeal  must  be  dismissed 
with  costs. 

The  Lori>  Justicb  Tuen£b.  I  am  clearly  of  the  same 
opioioD.  The  Common  Law  provides  a  remedy  in  damages  for 
the  breach  of  an  i^eement,  and  it  is  in  the  discretion  of  this 
Court  in  what  cases  it  will  exercise  its  extraordinary  jurisdic- 
tion in  granting  specific  performance.  Whether  it  will  do  so 
always  depends  on  the  circumstances  of  the  case.  Now,  look- 
ing at  the  present  memorandum  of  agreement,  I  must  say  that 
I  never  saw  one  less  calculated  to  call  forth  the  power  of  this 
Court  for  enfordng  its  specific  performance.  In  the  first  place, 
this  is  much  more  an  **  arrangement,"  as  it  is  termed  in  the  in- 
strument itself,  than  a  final  agreement ;  and  I  am  satisfied  that 
the  parties  intended  that  through  some  medium  (I  will  presently 
state  what  medium)  further  provisions  should  be  introduced  for 
rendering  this  a  final  agreement.  I  am  aware  that  there  are 
cases  in  which  the  Court  will  execute  an  agreement  expressed 
in  general  terms,  but  that  is  where  the  law  can  supply  the 
deficiency  in  those  terms.     If  such  deficiency  is  to  be  supplied 
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Who  is  to  saj  what  is  a  reasonable  time,  or  in  what  mode  the 
stations  are  to  be  built  ?  Yet  these  points  are  of  the  essence  of 
the  agreement.  How  are  they  provided  for?  They  were  meant 
by  the  parties  to  be  left  for  further  arrangement,  such  arrange- 
ment to  be  carried  out  through  the  medium  of  a  reference  to 
the  arbitration  of  a  person  to  be  nominated  by  the  Solicitor- 
General  for  the  time  being. 

Then,  again,  *'  The  contractors  to  undertake  to  execute,  &c., 
according  to  the  terms  of  the  specification  to  be  prepared,  &&*' 
I  lay  no  stress  on  "  the  engineer  for  the  time  being."  But 
suppose  the  engineer  requires  a  tunnel  to  be  made  through  an 
impenetrable  rock,  so  that  the  agreement  could  not  be  carried 
out,  or  suppose  the  nature  of  the  soil  such  that  it  could  not  be 
carried  out  without  ruin  to  the  contractors,  would  the  Court 
enforce  specific  performance?  The  provisions  as  to  working  the 
railway  are  open  to  .the  same  observations ;  and  I  think  it  clear 
that  the  substance  of  this  agreement  could  not  be  enforced  by 
the  Court. 

Mr.  Giffardi  who  argued  this  case,  as  he  does  every  case, 
with  the  greatest  ability,  cited  Lumley  v.  Wagner^  and  other 
cases  of  that  class,  in  support  of  the  position  that  the  agreement 
to  give  the  bond  might,  however,  be  enforced  I  think  they  do 
not  support  it,  and  for  this  reason :  in  those  cases  there  was  a 
distinct  independent  negative  covenant  creating  a  distinct  right 
Here  the  bond  is  a  mere  incident  to  the  rest  of  the  contract, 
and  if  the  Court  cannot  perform  the  principal  contract,  it  oinnot 
perform  the  incident.  In  cases  like  Lumley  v.  Wagnery  the 
negative  covenant  is  the  substance  of  a  contract ;  in  that  case 
the  right  is  altered,  here  the  remedy  only  is  altered  and  not  the 
right.  There  is  no  precedent  for  enforcing  the  execution  of  a 
bond  to  secure  the  performance  of  a  mere  personal  contract  with 
which  the  Court  will  not  deal,  and  I  am  not  disposed  to  make 
one.  The  case  of  Avery  v.  Langford  is  quite  distinct  from  this. 
That  was  a  case  where  the  Court  decreed  the  performance  of  the 
substance  of  the  contract,  and  it  dealt  with  the  bond  as  an  inci- 
dent to  the  contract.  Here  the  Court  cannot  decree  perform- 
ance of  the  body  of  the  contract,  nor,  therefore,  of  that  which  is 
merely  an  incident  to  it. 

Solicitors:    W.    O,  8f  JV.  Hunt  8f  EhdaU;  Rixon  Sf  Son; 
a  Bell. 
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RE  PEDDER'S  SETTLEMENT.  JusncEa. 

jjY  indentnres  of  lease  and  release  of  20th  and  2l8t  of  Sep-  -,.  '         . 

^      1  ne  reversion 

tember  1824,  the  manor^  lands,  and  rectory   of  Lambourne  of  an  estate  at 

Deanery,  in  Berkshire,  were  limited,  as  to  one  moiety,  to  the  use  g  c7  waT  ^^ 

of  Hannah  Clark,  in  fee,  and,  as  to  the  other  moiety,  to  the  use  entitled  for 

of  Hannah  Clark  for  life,  with  remainder  to  the  use  of  John  settled  to  the 

Withers  Clark,    Hannah  '  Withers  Clark,   Mary  Ann  Clark  ^  ^^^^Mr  P: 

(afterwards   Mrs.  Mainwaring),  and   Eliza   Clark   (afterwards  mainder  to 

Mrs.  Pedder),  as  tenants  in  conmion  in  fee.  Uf"'vtlf*^ 

By  mdentures  of  lease  and  release  of  30th  and  31st  of  May  ultimate  re- 

1828,  being  the  settlement  made  on  the  marriage  of  Robert  Jhe^he^^of 

Pedder  with  Eliza  Clark,  Eliza  Clark's  reversion  in  fee  ex-  Mrs.  P.    The 

pectant  on  the  decease  of  Hannah  Clark  in  one  eighth  part  of  contained  a 

the  estates,  was  conveyed  to  the  use  of  Robert  Pedder  for  life,  P<>T®r  ®^  ^^ 

. ,  ;    -  "^  .  .    -  which  antho- 

with  remamder  to  trustees  to  preserve  contmgent  remamaers,  rized  an 
with  remainder  to  the  use  of  Eliza  Clark  for  life,  with  remainder  ™?"^*.*i®,, 

1  n  A  1     n       1        •.       1  1       sale,  with  the 

to  the  use  of  trustees  to  preserve,  &c.,  and  after  her  death  to  the  nsoal  trust  for 
nae  of  all  and  every  or  one  or  more  of  the  children  of  the  mar-  JJ^ani  ™pl^ 
riage,  as  Robert  Pedder  and  his  wife  should  appoint,  and,  in  of  the  estate 
default  of  appointment,  to  the  use  of  all  the  children  as  tenants  before  the**^ 
in  common  in  tail,  with  an  ultimate  remainder  to  the  right  heirs  completion  of 
of  Eliza  Clark  for  ever.     This  settlement  contained  a  power  for  Mrs.  P.  died, 
the  trustees  (at  the  request  and  with  the  consent  and  approba-  J«»vj>gJ-W.C. 

^  *^*  her  heir;  and 

tion  of  Robert  Pedder  and  Eliza  Clark  jointly  during  their  joint  thereupon  aU 
liyea,  and  of  the  survivor  during  his  or  her  life,  to  be  signified  ^f^^!^!^!^ 
as  therein  mentioned,  and,  after  the  decease  of  the  survivor,  then  ment,  except 
at  the  discretion  of  the  trustees,)  to  sell  or  exchange  the  heredita-  of^h-f  R  wid 
ments  comprised  in  the  settlement ;  and  it  was  declared  that  the  ^^®  ultimate 
moneys  to  arise  from  such  sales,  or  to  be  received  by  way  of  failed.    The 
equality  of  exchange,  should  be  invested  in  the  purchase  of  other  «ale  was  after- 
hereditaments  in  fee  simple  in  possession,  or  copyholds  of  inherit-  pieted  by 
ance  in  possession,  to  be  settled  to  the  same  uses  and  on  the  same  ^^\  '^  n 
tniBts  as  were,  by  the  now  stating  indenture,  limited  and  declared  concurred, 
of  and  concerning  the  hereditaments  so  sold  or  given  in  ex-  *?  her  life*  ^^ 

•hange.  estate  was 

expressed  to 
^  paid  to  her,  and  the  Talue  of  the  reyersion  to  the  trustees  of  the  settlement ;  but,  in  fact,  the 
vhole  porehase  money  was,  with  the  concurrence  of  H.  C,  Mr.  P.,  and  J.  W.  C,  paid  to  the 
tniitees,  who  inyested  it*  and  pud  the  dividends  to  H.  C.  for  life.  J.  W.  C.  made  a  will,  by  which 
^  disposed  of  all  his  estate  and  interest  in  the  L.  D.  estate  and  of  his  whole  personal  estate,  but 
did  not  di^MMe  of  his  residuary  real  estate. 

Hdd,  that  the  mode  in  which  the  parties  had  dealt  with  the  fund  did  not  give  it  the  character 
of  personalty,  but  that  it  must  be  presumed  to  have  been  the  intention  of  the  parties  that  H.  C. 
tiifliild  have  a  life  interest  in  the  fbnd,  as  if  she  had  been  a  tenant  for  life  under  the  settlement ; 
iDd  that  the  whole  fund  should,  subject  to  such  life  interest,  go  upon  the  trusts  of  the  settlement, 
»d  that  It  must  therefore  be  treated  as  realty. 

Bdd  also,  that  it  did  not  pass  under  the  devise  in  the  will  of  J.  W,  C,  but  descended  as 
™djsposed-of  realty. 
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^^^'  ,         A  similar  settlement  was  made  upon  the  marriage  of  Maiy 

Lords        Ann  Clark  with  B.  Mainwaring,  in  the  year  1826. 

Jvmcsa.  During  Mrs.  Pedder's  life,  the  trustees,  with  the  consent  of 

RePeddeb*8   tl^6  husband  and  wife,  sold  certain  parts  of  the  Lamboume 

Settlement.    Deanery  estate,  and  Hannah  Clark  and  the  other  parties  in- 

Statement      terested  in  the  estate  concurring  in  the  conveyance,  the  entirety 

of  the  portions  sold  was  conveyed  in  fee  simple  to  the  purchasers, 

and  the  purchase  money  invested  in  consols.     One  eighth  of  the 

*  purchase  money  was  invested  in  the  names  of  the  trustees  of 

Mrs.  Pedder's  settlement,  and  the  income  was  paid  to  Hannah 

Ckrk  during  her  life. 

In  February  1832,  the  trustees  sold  another  portion  of  the 
same  estate  to  one  Seymour,  who  objected  to  the  title,  on  the 
groimd  that  the  trustees  had  no  power  to  sell  during  the  life  of 
Hannah  Clark.  The  vendors  filed  a  bill  for  specific  perform* 
ance.  Before  this  cause  came  on  to  be  heard,  Mrs.  Pedder 
died  without  issue,  in  January  1834,  leaving  the  above-named 
John  Withers  Clark  her  heir-at-law ;  and,  upon  her  death,  aU 
the  limitations  intermediate  between  her  life  estate  and  the 
ultimate  remainder  in  fee  failed. 

In  July  1834  the  cause  was  heard,  and  the  Vice- Chancellor 
of  England  decided  that  a  good  title  was  made  to  the  estate, 
and  that  the  purchase  money  ought  to  be  apportioned,  and  the 
value  of  Hannah  Clark's  life  interest  paid  to  her,  and  the  value 
of  the  reversion  to  Mrs.  Pedder's  trustees  and  the  other  peiv 
sons  interested  in  the  various  shares  of  the  reversion :  Clark  v. 
Seymour,  (a) 

The  estate  was  accordingly  conveyed  to  the  purchaser,  Han- 
nah Clark  and  J.  Withers  Clark  concurring,  and  the  purchase 
money  was  expressed  to  be  apportioned  as  directed  by  the  Vice^ 
Chancellory  but  in  reality  one  eighth  of  the  whole  purchase 
money  was  paid  to  the  trustees  of  Mrs.  Pedder's  settlement  as 
on  former  occasions,  and  the  dividends  paid  to  Hannah  Clark 
during  her  life.  There  was  a  total  absence  of  evidence  as  to 
whether  any  express  agreement  was  come  to  between  the  par- 
ties on  the  occasion  of  the  fund  being  thus  paid  to  the  trustees^ 
the  persons  who  could  have  spoken  as  to  the  facts  being  dead. 

Robert  Pedder  died  on  the  Ist  of  December  1845,  and  at  his 
death  part  of  the  estate  remained,  and  still  remains,  unsold. 

John  Withers  Clark  made  his  will,  dated  the  24th  of  Sep* 
tember  1846,  and  thereby  gave  all  his  real  and  personal  estate 
to  trustees  upon  trust  for  his  wife  during  her  life;  and  as  to 
his  personal  estate,  after  the  decease  of  his  wife,  to  pay  certiun 
legacies  therein  mentioned ;  and  the  testator,  after  making  a 

(tt)  7  Sim.  67. 
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speofie  beqnest  and  devise  of  his  freehold  and  leasehold  estates     ^  ^^^ 
at  PreBhate,  in  IViltshire,  directed  that  his  trustees  or  trustee        Lobds 
for  the  time  being  should,  after  the  death  of  his  wife,  stand  and      Jotticjw. 
be  seised  and  possessed  of  all  such  part  or  share,  parts  or  shares,  ^^  pkdder^s 
estate  and  interest  in  possession,  reversion,  remainder,  or  ex-   Sbttlbhbrt. 
pedancy,  as  he,  the  said  testator,  might  have  power  to  dispose  of     SMmmt 
or  appoint  by  his  will  of  and  in  all  the  manor  of  Lamboume 
Deanery,  in  the  said  county  of  Berks,  and  all  and  singular  the 
rents,  tithes,  messuages,  farms,  lands,  tenements,  and  heredita<* 
oents,  of  or  belonging  to  the  said  manor,  or  situate  in  the  parish 
of  Lamboume,  in  the  said  county  of  Berks,  to  the  use  of  T.  D. 
Merriman  and  W.  C.  Merriman  as  tenants  in  common  in  fee. 
And  the  testator  gave  his  residuary  personal  estate  to  the  said 
T.  D.  Merriman  and  W.  C.  Merriman  absolutely  as  tenants  in 
OQmm<»i,  but  made  no  further  disposition  of  his  residuary  real 
estate. 

J.  W.  Clark  died  in  December  1846,  and  Hannah  Clark  in 
Jime  1847.  The  trustees  of  Mrs.  Pedder's  settlement  paid  into 
Court  the  fund  in  their  hands,  being  one  eighth  of  the  purchase 
mon^  of  those  parts  of  the  estate  which  had  been  sold,  and  the 
question  now  was,  whether  that  fund  passed  under  the  wiU  of 
J.  W.  Clark^  under  the  specific  devise  of  Lamboume  Deanery ; 
Of  whether  it  passed  as  personal  estate,  under  the  residuary 
bequest;  or  whether  it  descended  as  undisposed-of  realty  to  the 
coheiresses  of  J.  W.  Clark,  who  were  also  the  coheiresses  of 
Hn.  Pedder. 

Vice-Chancellor  Wood  decided  that  the  dealings  with  the 
fimd  during  the  lifetime  of  J.  W.  Clark  had  amounted  to  an 
election,  on  the  part  of  that  gentleman,  to  take  the  fund  as  per- 
sonalty, and  declared  that  the  fund  belonged  to  his  personal 
representatives.     From  this  decision  the  coheiresses  appealed. 

Mr.  Bolt  and  Mr.  Osbame,  for  the  appellants.  Wheldale  v.  ArgumenL 
Partridge  (a).  Stead  v.  Netodigate  {b\  and  Ashby  v.  Palmer  {c\ 
ooQtain  the  general  principles  applicable  to  the  case.  The  deci- 
aon  of  the  Vice^ChaneeUor  goes  on  thb,  that  as  Hannah  Clark 
received  the  income  instead  of  the  apportioned  value  of  her  life 
estate^  this  must  have  been  under  some  agreement  among  the 
parties  by  which  the  fund  was  held  upon  new  trusts,  and  that  it 
lay  upon  us  to  show  that  such  tmsts  included  a  reinvestment  in 
hod.  But  it  lies  on  the  other  side  to  show  that  there  was  any 
intention  to  do  more  than  give  Hannah  Clark  a  life  interest. 
1^  parties,  in  fact,  proceeded  on  a  mistaken  view  of  what  was 
the  proper  course  to  be  taken,  and  had  no  intention  to  create  new 


(a)  S  Vea.  227. 
{h)  2  MeriT.  52L 


(e)  I  Meriv.  296. ;  2  Jarm.  Powell 
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truBtfl.  The  fund  therefore  is  realty;  and,  if  realty,  it  belongs  to 
the  appellants;  for  the  will  cannot  pass  it,  there  being  parts  of  the 
Lamboume  Deanery  estate  remaining  in  specie  to  satisfy  the 
words  relating  to  that  property. 

Mr.  W.  M.  James  and  Mr.  Speedy  for  the  personal  represen- 
tatives of  J.  Withers  Clark. 

The  true  character  of  the  transaction  is,  that  two  separate 
funds,  the  price  of  the  life  estate  and  the  price  of  the  reversion, 
were  mixed  and  put  together  on  new  trusts.  New  trusts  having 
thus  been  created,  the  onus  lies  on  the  other  side  to  show  that 
they  required  a  reinvestment  in  land.  Part  of  the  fund  in  Court 
is  the  price  of  the  life  estate.  How  is  it  made  out  that  that  is 
realty  ?  The  reinvestment  was  directed  for  the  purposes  of  the 
settlement;  but  the  heir,  in  fact,  does  not  take  under  the  settle- 
ment :  Wright  v.  Wright  (a).  Smith  v.  Claztan,  (b)  When  Mr. 
Pedder  died,  the  objects  of  the  settlement  were  wholly  gone, 
and  no  trust  to  invest  in  land  any  longer  existed.  Slight  cir- 
cumstances are  enough  to  show  an  election  to  take  a  fund  in 
its  actual  state :  Pulteney  v.  Earl  of  Darlington  (c).  Van  v. 
Bamett{d)y  Lingen  v.  Sowray  («),  Davies  v.  AshfordL  (J) 

Mr.  Rolt  in  reply. 


JtdgmenL 


The  Lord  Justice  Knight  Bruce  said  that  it  was  a  com- 
pliment to  himself  rather  than  to  Vice-Chancellor  Wood  to  say 
that  he  seldom  differed  from  him,  but  in  the  present  case  he  was 
unable  to  concur  in  the  conclusion  at  which  that  learned  Judge 
had  arrived.  The  argument  of  the  respondents  involved  this 
conclusion,  that  if  Mr.  Pedder  and  J.  Withers  Clark  were  nov 
alive,  there  could  not  have  been  an  investment  of  the  fund  in 
land  without  the  consent  of  J.  W.  Clark.  Their  argument 
would  be  inconsistent  without  this.  His  Lordship's  opinion 
was  otherwise.  As  the  evidence  struck  him,  the  agreement  be- 
tween Hannah  Clark  and  her  son  and  son-in-law,  as  to  the  sales 
and  their  produce,  was,  that  they  should  be  treated  and  dealt 
with  as  if  Mrs.  Clark  had  been  a  party  to  the  settlement  of 
1828 ;  and  as  if  the  entire  fee,  including  her  life  estate,  had  been 
thereby  settled,  giving  her  a  life  interest  in  the  estate  and  its 
proceeds.  He  saw  no  ground  for  holding  that  Mr.  Pedder  or 
Mr.  J.  Withers  Clark  meant  otherwise  to  affect  the  rights  or 
interests  of  either.  It  appeared  that  at  the  death  of  J.  Withers 
Clark,  part  of  the  Lamboume  Deanery  estate  remained  unsold. 
There  was,  therefore,  a  subject  upon  which  the  devise  of  the 


(a)  16  Ves.  188. 
(V)  4  Mad.  484. 
(c)  7  Bro.  P.  C.  530. 


(d)  19  Ves.  102. 

(e)  1  P.  W.  172. 
(J)  15  Sim.  42. 
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Lamboonie  property  could  operate,  without  resorting  to  the  pro- 
ceeds of  sale,  which,  therefore,  were  not  affected  by  the  will  be-        Lords 
yond  the  life  estate  given  to  the  testator's'widow.  His  Lordship's      '^^raask 
conduBion  was,  therefore,  in  favour  of  the  coheiresses  of  J.  W.    ri  Peddbr's 
Clark,  who  were  also  the  coheiresses  of  Mrg.Pedder.  Settlbmmkt. 

The  Lord  Justice  Turner  said  that  he  never  dissented  Judgmenu 
firom  Yioe-Chancellor  Wood  without  distrusting  his  own  judg- 
ment, and  if  he  had  not  had  an  opportunity  of  examining  the 
case  after  the  conclusion  of  the  argument  of  the  preceding  day, 
lie  should  have  taken  time  to  consider.  He  was  unable  to  come 
to  die  same  conclusion  as  the  Vice- Chancellor.  The  circum- 
stances of  the  case  were  peculiar.  Hb  Lordship  then  stated 
the  mode  in  which  the  property  stood  limited,  and  the  nature 
of  the  settlement,  and  proceeded  to  say  that,  the  marriage 
baTing  taken  place,  sales  of  different  parts  of  the  estate  were 
made  in  the  life  of  Mrs.  Pedder,  and  one  eighth  of  the  proceeds 
wag  invested  in  the  names  of  the  trustees  of  Mrs.  Pedder's  set- 
tlement At  this  time  there  could  not  be  any  intention  to  alter 
the  tmsts  of  the  settlement,  because  children  might  come  into 
es».  The  parties,  therefore,  were  in  no  position  to  alter  those 
trusts,  and  no  intention  to  alter  the  nature  of  the  property  could 
he  inferred  from  the  fact  of  the  sales.  What,  then,  was  the 
Intimate  inference  from  the  sale  and  the  investment  of  the 
pQichase  money  In  the  names  of  the  trustees  ?  Surely  this :  that 
the  life  interest  should  remun  in  the  mother,  and  that,  subject 
to  that,  the  whole  corpus,  instead  of  the  value  of  the  reversion 
only,  should  be  held  on  the  trusts  of  the  settlement.  The  Vice- 
Chancellor  seemed  to  have  thought  it  would  be  so  if  the  matter 
nested  there.  But  in  1834  a  purchaser  raised  the  question 
whether  the  trustees  had  power  to  sell  the  reversion,  and  they 
{led  a  bill  agmnat  him  for  specific  performance.  The  Court  was 
of  ofnnion  that  the  trustees  had  such  power,  but  that  there  must 
be  an  apportionment  of  the  purchase  money ;  and  a  decree  was 
made,  referring  it  to  the  Master  to  ascertain  the  apportioned 
values  of  the  life  estate  and  reversion,  and  conveyances  wero 
executed,  in  which  the  value  of  the  life  interest  was  expressed  to 
be  received  by  Hannah  Clark,  and  that  of  the  reversion  by  the 
tnutees.  That  arrangement,  however,  was  not  carried  out,  but 
the  original  arrangement  was  in  fact  acted  upon,  and  the  whole 
amoimt  of  one  eighth  of  the  purchase  money  remained  in  the  hands 
of  the  trustees.  At  this  time  Mrs.  Pedder  was  dead,  the  limita- 
tions of  the  settlement  in  favour  of  children  were  at  an  end,  and 
nothing  remained  but  the  life  estates  of  Mrs.  Clark  and  Mr. 
Pedder,  and  the  ultimate  remainder.  Now,  what  was  the  con- 
sequence of  the  arrangement  by  which  the  fund,  instead  of  bebg 

EQ.— VOL.  III.  M 
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.  ^^^'  .     apportioned,  remained  in  the  aggregate?     The  Vtce^ Chancellor 
L0BD6        seemed  to  have  thought  that  under  that  state  of  circumstances 

JpwicM,  jjg  ^j^  driven  to  conclude  that  there  was  an  i^eement  to  alter 
Rb  Fsdpkb'b  ^^^  BtaXe  of  the  fund,  and  to  make  it  a  money  fund*  HisLord- 
SsTTLBMSNT.    ship  did  not  think  it  necessary  to  draw  that  conclusion.    The 

Judgment  inference  he  should  draw  would  be,  that  it  was  the  intention  to 
leave  things  as  they  were  before  the  suit  commenced,  and  that 
the  difficulty  arising  from  the  possibility  of  issue  being  re- 
moved, the  parties  reverted  to  their  original  intention.  This 
seemed  to  him  a  more  natural  inference  than  that  of  the  Ftce- 
Chancellor.  It  was  said  that  the  mode  of  dealing  with  the  fund 
altered  the  rights  of  the  parties  under  the  settlement,  and  so  it 
did ;  but  how  ?  Mr.  Pedder  gave  up  an  immediate  life  interest 
aujd  took  a  reversionary  life  interest  in  a  larger  fund.  His 
Lordship  could  not  draw  from  this  the  conclusion  at  which  the 
Vxce-  Chancellor  had  arrived.  The  parties  throughout  had  no 
intention  to  alter  the  nature  of  the  fund. 

There  remained  then  the  question  whether  the  will  affected 
the  fund  beyond  the  life  of  the  testator's  widow ;  and  his  Lord- 
ship was  clearly  of  opinion  that  it  did  not.  If  authority  were 
wanted,  Hougham  v.  Sandys  (a)  was  conclusive.  There  was 
property  to  answer  the  words  of  devise,  without  referring  them 
to  this  fund. 

An  argument  had  been  founded  on  the  cases  where  the  pro- 
ceeds of  sale  of  realty  went  to  the  heir,  and  yet  he  took  them 
as  personalty.  But  here  there  was  a  trust  to  lay  out  the  money 
in  real  estates,  and  the  heir  must  take  it  as  realty.  There  were 
cases  to  show  that  though  the  limitations,  except  the  ultunate 
remainder,  were  exhausted,  the  heir  could  call  for  an  investment 
in  land. 

Solicitors :  Church  ^  Langdale  ;  Bolton,  Merriman,  ^Benning. 

(a)  2  Sim.  95. 


LOBBS 

Justices. 
Jan,  13.  1855. 
The  33rd  sec- 


RE  CAMERON'S  COALBROOK  STEAM  COAL  AND 
SWANSEA  AND  LOUGHOR  RAILWAY  COM- 
PANY, EXP  ARTE  GREEN. 

Mr.  PRENDERGAST  moved  on  behalf  of  Sir  A.  P. 
VicL^IVos!  is  Green,  for  leave  to  serve  notice  of  motion  by  way  of  appeal 
imperatiTe,  from  a  decision  of  the  Master  of  the  Rolls.  He  stated  that  Sir 
has  no*po^er     A..  P.  Green  claimed  to  be  a  creditor  of  the  company,  which  waa 

to  enlarge  the 

period  of  three  iveeks,  after  the  expiration  of  which,  according  to  that  section,  no  notice  of  mo- 
tion hy  way  of  appeal  from  an  order  of  the  Master  of  the  Rolls  or  of  one  of  the  Vice- Chancellors, 
nnder  the  Winding-up  Acts,  can  he  giTen. 
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now  in  course  of  winding  up  under  the  'Winding*up  Acts.  Hie 
claim  arose  under  oiroumstanoes  much  resembling  those  of 
Tev€rshanCs  Ca$e(a)i  and  on  the  authority  of  that  case  the 
Masier  of  Ae  EoUs  refused  to  admit  him  as  a  creditor.  Since 
this,  the  case  of  Exparte  Murray^ s  HzectUon  (b)  had  been  de- 
cided ;  and  on  the  authority  of  this  case.  Sir  A.  P.  Oreen  desired 
to  appeal.  The  period  of  three  weeks,  limited  by  section  33. 
of  the  Joint  Stock  Companies  Winding-up  Amendment  Act, 
1849  (12  &  13  THct.  0.  108.)  had  expired,  and  the  question  was 
whether  that  section  left  the  Court  any  discretion. 

The  Lord  Justice  Knight  Bruce  said  that  where  a  notice 
of  motion  was  defective  for  want  of  parties,  but  had  been  served 
within  the  time,  this  Court  had  allowed  service  on  the  other 
necessary  parties  after  the  time,  Exparte  Carew  (c) ;  and  asked 
whether  any  case  could  be  found  going  further  than  that  [Mr. 
Roxburgh  referred  to  Exparte  Sanderson  (d),  as  showing  that 
the  terms  of  the  Act  were  imperative.] 

Mr.  Roxburgh^  for  the  official  manager^  was  not  called 
apon. 

The  LfOBD  Justice  Ekiqht  Bruob  said,  that  the  words 
of  the  statute  were  expressi  and  that  he  could  not  see  his  way 
to  construe  them  otherwise  than  according  to  their  literal  izn* 
port. 

Th£  Lord  Justice  Tuekeb  concurred. 

Solicitors:  J.  fi-  J.  W.  OaUwarthyi  Pickering,  Smith,  ^ 
TcmpMon. 

(«)  3  De  G.  ft  Sm.  296. 

(()  Smra,  89. 

(c)  2  £q.  Bep.  652. 


(d)  1  Mao.  &  6.  306.1   8  De  6. 
&  Sm.  66. 


ISSA. 


Lords 
JuinoBa 

EXPABTB 

Gaaair. 


Jtkigmem. 


IVENS  V.  ELWES. 


VlCB- 

Chamcsllob 

KlNDBBSLBT. 

q^  Dec,  9.  1854. 

1  HIS  was  a  summons  acyonmed  from  chambers.    The  bill  A  deed  of 
WM  filed  by  the  executors  of  Robert  Anstee,  on  behalf  of  S"fS/f ' 
themselres  and  all  other  the  creditors  of  Peter  Rye,  late  of  Fim-  creditors  con- 
licoy  an  Admiral  in  the  Navy,  deceased.    Peter  Rye  was  entitled  citai  on  tbs 
under  the  will  of  his  brother,  the  Rev.  Joseph  Jekyll  Rye,  to  a  P*J^  ^^\ 

i-r  •  X       _A  •  X  •  ^     \   .  1   ,,  n       1.     debtor  of  the 

ute  mterest  m  certam  real  estates,  and  the  same  were,  after  his  existence  of  the 
decease,  given  to  trustees  in  trust  for  sale  and  division  among  contnwt^el* 
the  children  of  the  said  Peter  Rye  (except  Ellinor  Rye)  who  and  a  cove-  ' 
should  be  living  at  his  decease.     In  the  year  1831,  Admiral  cJ^^tora^^^t 
Rje  had,  among  other  children,  a  son,  Peter  Hugh  Jekyll  to  sue  for  a 

certain  period, 
— AiSA  that  the  debt  wti  not  thenby  ooaverlsd  into  a  specialty. 
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Lewes  Rye,  and  a  daughter,  Henrietta  Barwell  Bye^  and  the 
son  being  desirous  of  marrying,  an  arrangement  was  entered  into, 
by  which  it  was  agreed  that  the  sud  estates  should  be  settled 
in  the  manner  hereinafter  mentioned.  Admiral  !Rye  was  at 
this  time  largely  in  debt  to  various  people  (among  others,  to  the 
testator  of  the  plaintiffs),  and  his  son  also  was  in  debt;  and  it 
was  proposed  that  a  sum  of  1000/.,  which  was  to  be  paid  to 
Peter  H.  J.  L.  Kye  on  his  marriage,  by  the  father  of  his  in- 
tended wife,  should  be  applied  in  paying  certain  of  the  creditors 
of  Admiral  Kye,  and  some  of  the  creditors  of  Peter  H.  J.  L. 
Bye,  to  the  extent  of  the  sum  of  Ss.  in  the  pound  on  their 
several  debts.  It  was  also  agreed  that  Admiral  Bye  should 
assign  his  life  interest  in  the  before-mentioned  estates  for  the 
benefit  of  his  son  and  his  intended  wife ;  and  that  Peter  EL  J.L. 
Bye  and  Henrietta  Barwell  Bye  should  assign  their  contingent 
interests  in  the  estate  under  their  uncle's  will  for  the  benefit  of 
the  creditors  of  the  father  and  son* 

In  accordance  with  this  arrangement,  by  an  indenture  dated 
the  1st  of  October  1831,  and  made  between  Peter  Bye  of  the 
first  part ;  Peter  Hugh  Jekyll  Lewes  Bye,  deceased,  and  Hen- 
rietta  Barwell  Bye  of  the  second  part ;  Gary  Charles  Elwes  and 
John  Spence,  of  the  third  part ;  the  persons  named  in  the  first 
schedule  thereto,  being  creditors  of  the  said  Peter  Bye,  of  the 
fourth  part ;  the  persons  named  in  the  second  schedule  thereto, 
being  also  creditors  of  the  said  Peter  Bye,  of  the  fifth  part;  the 
persons  named  in  the  third  schedule  thereto,  being  creditors  of  the 
said  Peter  Hugh  Jekyll  Lewes  Bye,  of  the  sixth  part ;  and  the 
persons  named  in  the  fourth  schedule  thereto,  being  also  credi- 
tors of  the  said  Peter  Hugh  Jekyll  Lewes  Bye,  of  the  seventh 
part;  the  said  Peter  Rye  stated  and  admitted  thai  he  toas  justly 
indebted  to  the  several  persons  parties  thereto*  of  the  fourth  and 
fifth  partSy  in  the  several  sums  of  money  set  opposite  their  respective 
names  in  the  said  first  and  second  schedules.     In  pursuance  of  the 
agreement  therein  recited,  and  in  consideration  of  the  covenants 
on  the  part  of  the  said  Peter  Hugh  Jekyll  Lewes  Bye,  and  of  the 
assignment  thereinafter  respectively  contained,  the  said  parties 
thereto  of  the  fourth  and  fifth  parts,  jointly  and  severally  cove- 
nanted with  the  said  Peter  Bye  not  to  sue,  arrest,  prosecute, 
molest,  attach,  detain,  take  in  execution,  or  otherwise  impede 
or  encumber,  the  said  Peter  Bye,  or  his  estates  or  effects,  or  any 
part  thereof  in  any  manner  soever,  during  such  time  as  the  trusts 
thereinafter  created  should  subsist  and  be  capable  of  taking 
effect ;  and  in  pursuance  of  the  agreement  therein  recited,  and 
in  consideration  of  the  said  covenant  of  the  said  creditors,  and 
other  the  consideration  therein  mentioned,  the  said  Peter  Hugh 
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Jekyll  Lewes  Bye  coyenanted  with  the  said  Gary  Charles  Elwes 
and  John  Spence,  immediately  after  his  marriage,  to  pay  to        Vick- 
them  the  sum  of  1000/.  therein  described,  which  it  was  agreed    kinpsbslbt. 
that  they  should  pay  and  distribute  unto  and  among  the  s^d 
8eTa:al  persons,  parties  thereto  of  the  fourth  and  sixth  parts 
rateably  accon£ng  to  the  respective  amounts  of  the  several  debts 
or  Boms  of  money  set  opposite  to  their  respective  names  in  the  said 
first  and  third  schedules  respectively  in  satisfaction  of  part  to  the 
extent  of  eight  shillings  in  the  pound  of  such  respective  debts. 
And  in  further  pursuance  of  the  s^d  agreement,  and  in  conside-» 
ration  of  the  covenants  therein  contained,  the  said  Peter  Hugh 
Jekyll  Lewes  Bye,  and  Henrietta  Barwell  Bye,  and  each  of 
them,  did  assign  unto  the  said  Cary  Charles  Elwes  and  John 
Spenoe,  their  executors,  administrators,  and  assigns,  the  several 
shares  to  which  they,  the  said  Peter  Hugh  Jekyll  Lewes  Bye 
and  Henrietta  Barwell  Bye,  or  either  of  them,  would,  in  the  event 
of  tfadr  or  either  of  their  surviving  the  said  Peter  Bye,  become 
entitled  under  the  sud  will  of  the  said  Joseph  Jekyll  Bye,  de- 
ceased, of  the  proceeds  of  the  sale  therein  directed  of  the  heredi- 
taments thereby  devised  in  trust  as  aforesaid,  to  hold  the  same 
upon  trust  to  pay  and  distribute  the  said  shares  unto   and 
among  the  creditors  parties  to  the  now  stating  indenture,  rate- 
ably  in  manner  following,  (that  is  to  say)  unto  and  among  the 
said  creditors,  parties  thereto  of  the  fourth  and  sixth  parts,  ac- 
cording to  the  respective  amounts  of  so  much  of  their  several 
debts  mentioned  in  the  said  first  and  third  schedules  respectively 
as  should  not  have  been  discharged  out  of  the  said  sum  of  1000/. ; 
and  unto  and  among  the  said  creditors,  parties  thereto  of  the  fifth 
and  aeventii  parts,  rateably  according  to  the  respective  amounts  of 
their  several  debts  mentioned  in  the  said  second  and  fourth  sche- 
dules respectively,  with  provisions  for  payment  of  interest  to  the 
eaid  parties  thereto  of  the  fifth  and  seventh  parts  on  the  amount 
rf  their  respective  debts ;  and  in  the  first  schedule  annexed  to  the 
said  indenture  there  was  comprised  the  name  of  the  said  Bobert 
Ansfce^  with  the  sum  of  76/.  17«.  6d,  written  opposite  to  or 
against  the  same.     The  sum  of  1000/.  was  paid  to  Peter  H. 
J.  L.  Bye,'and  applied  according  to  the  trusts  of  the  indenture, 
and  thereby  the  debt  of  76/.  17 s.  6d.  so  due  to  Bobert  Anstee 
was  reduced  to  the  sum  of  46/.  2s.  6d. 

Peter  H.  J.  L.  Bye  survived  Henrietta  Barwell  Bye,  and 
afterwards  died  in  1839,  in  the  lifetime  of  his  father,  and  there- 
upon the  assignment  made  by  the  said  indenture  became  in- 
operatiTC,  and  the  trusts  of  the  indenture  ceased  and  became 
incapable  of  taking  effect. 
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1 7^^^'  .         As  all  the  children  of  Admiral  Rye,  who  were  entitled  to 

VicB-       contingent  shares  under  the  will  of  their  unde^  died  in  the 

to^«^"  lifetime  of  their  father,  he  (Admiral  Rye)  as  the  heir-at-kw  of 

his  brother,  the  Re?.  Joseph  J.  Rye,  became  absolutely  entitled 

to  the  hereditaments  devised  by  the  will  of  the  Rev.  Joseph 

J*  Rye,  and  the  proceeds  of  the  sale  thereof. 

In  Deoember  1842}  Admiral  Rye  executed  two  indentures, 
conveying  the  estates  in  question  to  trustees  upon  trust  for  sale, 
and  the  trustees  were  to  hold  the  proceeds  in  trust,  among  other 
thmgs,  to  pay  Dudley  C.;^C.  Elwes  the  sum  of  682L  therein 
mentioned  to  be  due  to  him. 

Admiral  Rye  died  in  1851,  having  devised  and  bequeathed 
all  his  property  to  his  grandson,  one  of  the  defendants,  and  i^ 
pointed  the  defendanti  Gary  Charles  Elwes,  executor  of  his 
will 

The  bill  alleged  that  the  two  last-mentioned  indentures,  and 
the  conveyance  and  assignment  and  declaration  of  trust  made 
thereby,,  were  fraudulent  and  void  as  against  the  creditors  of 
Admiral  Rye* 

The  cause  came  on  for  hearing  on  the  16th  March  1854$  be- 
fore Yice-Chancellor  KindersUy,  when  his  Honour  declared  the 
deeds  of  December  1842  to  be  void  against  creditors,  and  that 
the  specialty  creditors  comprised  in  the  deed  of  1831  were  not 
barred  by  the  Statute  of  Limitations* 

The  usual  accounts  and  inquiries  were  taken  in  chambers  as 
to  what  was  due  and  owing  to  the  creditors  of  Admiral  Rye, 
and  on  the  difierent  simple  contract  creditors  bringing  in  their 
claims,  pursuant  to  the  decree,  before  the  Chief  Clerk,  he  decided 
that  they  were  barred  by  the  Statute  of  Limitations ;  but  no 
certificate  was  made  by  him  to  that  effect.  The  plaintiffii  being 
creditors  on  simple  contract  as  to  the  debt  due  to  their  testator, 
Robert  Anstee,  under  the  deed  of  1831,  appealed  against  this 
decision  of  the  Chief  Clerk ;  and  the  question  now  came  ou  to 
be  aigued  upon  a  summons  adjourned  from  chambers. 

'iAin  Swanaton  and  Mr.  BazalgeiUy  for  the  plaintiffs,  con- 
tended that  the  deed  of  1831  had  the  effect  of  converting  the 
simple  contract  debt  due  to  Anstee  into  a  sjieoialty ;  first,  on 
the  ground  that  the  admission  of  the  debt  in  the  recital  hy 
Admiral  Rye,  being  under  seal,  amounted  to  a  covenant; 
and  secondly,  because,  where  a  party  covenants  to  wait  for  hia 
debt  for  a  certain  time,  there  will  be  a  corresponding  covenant 
implied  on  the  part  of  the  debtor,  to  pay  after  that  time  haa 
elapsed.      Wood  v.  Copper  Miners   Company  (a),  RandaU  v^. 


Ar^uMtmU 


(a)  7  C.  B.  Rep.  906. 
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L^nch  (a),    Saltoun  v.   Hmutoun  (ft),     Turner  v.    WardU  (c),  .  ^^^  j 

ffBrien  v.  Osborne  (cf),  Cheslyn  v.  Dalby  (e\  were  cited.  Vice* 

Mr.  Surrage^  for  other  oreditors,  contended  that  the  covenant  ^^^^^^ 

not  to  sue  by  the  creditors  did  not  expire  until  the  death  of  • 

Admiial  Bye :  he  referred  to  Bush  v.  Watkins.  (/)  ^™« 

Mr.  Glasse  and  Mr.  Lonsdale,  for  the  defendants,  referred  to  Sbm, 

Wyseh  ▼•  Grant  (^),  ^c&y  v.  Arnold  (A)»  Laeam  v.  Mertins.  (t)  ^^lywnoiii 

Mr.  Baifyy  for  other  defendants,  cited  Courtney  v.  Taylor  (A)^ 
and  Bartlett  v.  Hodgson.  (Q 

Mr.  AocDUtoi,  in  reply,  referred  to  Montford  v.  Codioyan.  (m) 

The  Yicb-Chahgellob.  The  question  to  be  decided  on  J^tdgmmt 
this  adjourned  summons  is,  whether  a  debt  formerly  due  from 
Adinind  Peter  Rye  to  one  Robert  Anstee,  now  deceased,  and 
Eince  bis  death  to  his  representatives,  is  or  is  not  barred  by  the 
Statute  of  Limitations.  And  there  are  two  points  raised :  one 
whether,  according  to  the  true  construction  of  the  deed,  there  is 
ansgieement  which,  being  an  agreement  under  seal,  constitutes 
a  covenant  to  pay,  by  Admiral  Peter  Bye ;  because,  if  it  does, 
that  would  have  the  effect  of  converting  a  simple  contract  into 
a  specialty  debt ;  and  then,  inasmuch  as  the  covenant  not  to 
8oe  on  the  part  of  the  creditors  did  not  expire  for  a  certain  time,* 
which  period  did  not,  looking  at  it  in  the  point  of  view  most 
unfavourable  to  the  creditors,  expire  until  1839,  in  that  case, 
tins  debt  would  not  be  barred  by  the  Statute  of  Limitations, 
because  the  time  would  not  b^n  to  run  until  the  expiration  of 
the  period  during  which  the  creditors  covenanted  not  to  sue. 
This  is  the  first  question*  The  other  question  is,  supposing  this 
debt  has  Bot  been  converted  into  a  specialty  debt,  and  still  re- 
TsuaoB  one  on  simple  contract,  then,  whether  the  six  years 
commeneed  to  run  on  the  death  of  the  son  in  1839,  or  on  the 
death  of  Admiral  Bye  in  1851.  On  looking  through  the 
whole  of  this  deed  (the  deed  of  trust  of  1831),  it  is  clear  that 
there  is  not  contained  any  agreement,  contract,  or  Covenant  by 
Admiral  Bye  for  the  payment  of  this  debt.  What,  however, 
is  contended  on  the  part  of  the  creditors  is,  that  although  there 
is  no  express  covenant  to  pay  by  Admiral  Bye,  yet  such  an 
agreement  is  to  be  inferred  firom  the  deed.  Now,  it  is  to  be 
observed,  that  with  regard  to  the  doctrine  of  implied  covenant^ 

(a)  12  East,  179.  (g)  2  Eq.  Sep.  1135. 

(»)  1  Biog.  433.  (A)  2  De  G.  Mao.  &  G.  432. 

fe)  7  Sim.  80.  (t)   1  Vez.  312. 

r<0  16  Jur.  960.  (K)  6  Man.  &  G.  67. 

>)  2  Y.  &  ColL  17a  (Q  8  T.  B»  42. 

)  14  Beav.  425.  (m)  19  Yes.  633. 
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on  examining  the  cases  on  the  point,  there  is  a  good  deal  of 
difficulty  attending  it.  It  is  hard  to  reconcile  the  cases,  aa 
might,  indeed,  be  expected,  when  we  consider  the  infinite  va- 
riety of  circumstances  and  the  different  terms  in  which  the 
various  instruments  are  couched.  But  this  is  a  plain  and  in- 
telligible rule,  and  one  which  ought  to  be  adhered  to,  that  a 
covenant  ought  never  to  be  implied  against  the  intention  of  the 
parties  to  an  instrument, — ^that  intention  to  be  collected  from 
the  whole  instrument,  according  to  the  fair,  honest,  and  natural 
interpretation  of  the  deed.  And  when  it  is  said  that  there 
should  be  a  dear  intention  shown  that  the  instrument  should 
operate  by  way  of  covenant^  it  is  not  sufficient  to  show  that  there 
was  an  intention  that  some  day  or  other  the  debt  should  be  pcud, 
but  it  should  be  clear  that  it  was  intended  to  give  the  creditor 
a  greater  and  an  additional  security  for  his  debt. 

Now^  the  instrument  with  which  we  have  to  deal  is  of  this 
nature.     Admiral  Bye  was  tenant  for  life  of  certain  real  estates ; 
and,  under  the  will  of  his  brother,  the  Bev.  Joseph  Jekyll  Bye, 
from  whom  he  inherited  the  estate,  such  of  Admiral  Bye's  chil* 
dren  as  should  survive  him  became  entitled  to  certiun  shares  in 
this  property.     In  1831,  Admiral  Bye  had  two  children,  a  son 
and  a  daughter,  who  were,  under  the  will  just  mentioned,  entitled 
to  certain  contingent  shares.     About  this  time,  the  son  was  about 
to  marry,  and  the  father,  at  the  same  time,  owing  debts  to  several 
persons,  and,  among  others,  the  debt  which  is  the  subject  of  the 
present  controversy,  and  the  son  being  also  largely  indebted,  an 
arrangement  was  come  to,  by  which  the  son  agreed  to  dedicate 
the  sum  of  lOOOil,  which  he  was  to  receive  with  his  intended 
wife,  on  his  marriage,  to  the  payment  of  certain  of  the  creditors 
of  the  father,  and  also  to  the  payment  of  some  of  the  son's  debts; 
and  Admiral  Bye  was,  on  the  other  hand,  to  assign  his  life 
interest  in  the  estates  for  the  benefit  of  his  son  and  those 
claiming  under  his  marriage  settlement;  of  course^  with  the 
consent  of  the  creditors  of  Admiral  Bye,  without  whose  con- 
currence such  an  assignment  would  have  been  void.     It  was 
also  part  of  the  arrangement  that  Peter  H.  J.  L.  Bye  and 
Henrietta  Barwell  Bye  should  assign  their  respective  con- 
tingent interests  in  the  fund  to  arise  by  the  sale  of  the  estates 
as  directed  by  the  will  of  the  Bev.  Joseph  J.  Bye^  for  the  be- 
nefit of  the  creditors  of  the  father  and  son.     The  creditors  were 
to  covenant  not  to  sue  either  party  during  the  time  that  tbc 
trusts  of  the  deed  should  subsist  and  be  capable  of  taking  effect 
This  deed  it  is  which  it  is  sud  constitutes  an  implied  covenant 
on  the  part  of  Admiral  Bye  for  the  payment  of  these  debts.    The 
parties  to  the  deed  are.  Admiral  Bye  of  the  first  part;  the  son 
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and  daughter  of  the  second  part,  the  trustees  of  the  third  part» 
and  the  diflferent  creditors  of  the  fourth^  fifth,  sixth,  and  seventh 
parts.  It  first  recites  the  will  of  the  Bey.  Joseph  Bye ;  then  it 
recites  the  issue  of  Admiral  Rye's  marriage ;  and  then  comes  the 
recital  on  which  great  stress  was  necessarily  liud,  which  was,  that 
Peter  Bye  was  justly  indebted  to  the  several  persons  parties  to 
the  deed,  &c.  ( the  creditors),  and  was  unable  to  pay  and  satisfy 
the  same ;  and  then  there  was  a  recital  to  the  same  purpose  with 
reference  to  the  son.  [7%e  Vice- Chancellor  then  went  through 
die  different  parts  of  the  indenture.] 

Now,  looking  at  the  whole  deed,  what  was  the  purpose  of  it? 
It  was,  no  doubt,  to  make  provision  for  the  payment  of  the  debts  of 
the  father  and  the  debts  of  the  son.  This  provision  was  made  in 
ooDsideration  of  the  creditors  giving  up  their  present  right  of 
soing;  and  the  creditors^  in  consideration  of  the  1000/.,  which  it 
was  purposed  should  be  appropriated  for  the  payment  of  their 
debts,  and  also  in  consideration  of  the  appropriation  of  the  contin- 
gent leversionaiy  interests  of  the  son  and  daughter,  agreed  not  to 
sue.  Does,  then.  Admiral  Bye,  when  he  acknowledges  the  exist- 
ence of  the  debts,  alter  the  nature  or  scope  of  those  debts  by  that 
admowledgment?  It  seems  to  me  quite  the  contrary.  The 
Tery  terms  of  the  suspension  of  the  right  of  suit  seem  to  imply, 
that  whenever  the  right  of  suit  recommenced,  the  debts  were 
to  be  just  the  same  as  if  the  deed  had  never  existed.  The  terms 
are,  that  the  creditors  will  not  sue,  arrest,  prosecute,  &c,  during 
the  continnanGe  of  the  trusts ;  and  if  they  were  to  do  so,  of  course 
Admiral  Bye  would  be  exonerated  from  the  deed.  It  is  clear 
that  it  was  contemplated  that  whenever  the  period  expired,  du- 
ring which  the  creditors  bound  themselves  not  to  sue,  the  original 
right  to  sue  should  revive,  but  not  that  a  new  right  should 
be  given. 

If,  as  is  contended  for  by  the  plaintifi*,  the  deed  operated  by 
way  of  conversion  of  the  simple  contract  debts  into  specialty 
debts,  then  a  creditor,  whether  for  goods  sold  and  delivered  or 
on  a  promissory  note,  would  lose  his  original  right  of  action, 
and  be  compelled  to  proceed  in  covenant     But  it  clearly  was 
not  the  intention  of  the  parties  that  Admiral  Bye  should  either 
increase  or  in  any  way  alter  his  liability ;  at  all  events,  there  is 
nothing  in  the  deed  to  show  it.     There  is  an  admission,  indeed, 
of  the  existence  of  the  debts  in  the  deed,  but  that  ay  as  for  a 
particular  purpose,  viz.,  to  show  to  what  particular  debts  the 
lOOOiL  was  to  be  applied,  and  not  for  the  purpose  of  altering  the 
nature  of  those  debts,  or  of  making  his  property  liable  in  a  dif- 
ferent way  from  that  which  it  already  was*  As  to  the  cases  which 
have  been  cited  to  show  that  a  covenant  may  be  implied  from  a 
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mere  recital  in  a  deed,  or  a  recital  connected  with  somethiiig 
niorei  it  is  clear  that,  in  the  former  case,  it  ib  poisible  that  a 
redtal  may  be  sufficient  to  warrant  the  implication  of  a  cove- 
nant; but,  per  iey  it  doea  not  necessarily  imply  a  covenant.  What 
is  the  law  on  which  this  implication  of  a  covenant  depends  ?  It 
depends  on  this,  that  if,  from  a  consideration  of  the  whole  of  the 
Judgment,  instrument,  you  find  the  intention  of  the  parties  was  such  as  to 
make  it  necessary  to  imply  a  covenant,  then  you  are  to  do  so. 
And  on  the  other  hand,  a  mere  recital  of  the  existence  of  a  debt 
does  not,  per  #e,  imply  a  covenant  to  pay.  But  so  fSur  from 
there  being  any  such  intention  to  be  collected  from  this  deed, 
the  whole  intention  of  the  parties  seems  to  have  been,  to  make 
provision  for  the  payment  of  the  debts  in  such  a  manner  that  (if 
what  the  parties  expected  did  take  place,  viz.,  that  the  children 
survived  their  father),  then  Admiral  Bye  should  never  be 
called  on  to  pay  these  debts  at  alL  It  is  clear  that  if  he  had 
been  asked  what  his  intention  was,  that  would  have  been  his 
answer. 

It  is  not  necessary  to  go  through  the  cases  decided  on  the 
doctrine  of  implied  covenant ;  they  all  come  under  the  rule  I 
have  already  referred  to,  viz.,  that  the  whole  instrument  must 
be  looked  at  in  order  to  see  what  the  intention  of  the  parties 
really  was.  As  to  the  case  in  Leonard,  cited  in  the  note  to 
Randall  v.  Lynch  (a),  in  that  case  the  plaintiff  had  covenanted 
with  the  defendant  that  it  ehovld  be  lawful  for  the  defendant  to 
cut  wood  for  flre  and  hedge-bote,  without  making  any  waste, 
or  cutting  more  than  necessary ;  and  the  defendant  gave  bond 
to  the  plaintiff,  conditioned  to  perform  all  covenanie.  The  plain- 
tiff sued  on  the  bond,  and  assigned  for  a  breach  of  the  covenant 
that  the  defendant  had  committed  waste  in  cutting  the  wood,  to 
which  exception  was  taken,  that  the  condition  only  extended  to 
covenants  to  be  performed  on  the  part  of  the  lessee.  But  the 
exception  was  disallowed,  **  for  it  is  the  agreement  of  the  lessee, 
although  it  be  the  covenant  of  the  lessor."  In  the  present  case, 
it  was  beyond  all  doubt  the  intention  of  the  jiarties  that  the 
debt  should  be  paid,  but  was  it  the  intention  that  Admiral  Rye 
should  by  this  instrument  covenant  to  pay  it  ?  If  such  had 
been  the  intention  it  would  have  been  easy  to  have  had  such  a 
covenant  in  the  deed.  But  I  am  clearly  of  opinion,  that  there 
is  nothing  in  this  instrument  to  make  it  necessary  to  imply  a 
covenant  on  the  part  of  Admiral  Bye  personally  to  pay  the 
debt ;  and  that  being  so,  it  follows  that  the  debt  has  not  been 
converted  into  a  specialty. 
The  second  point  is,  when  did  the  time  during  which  the  ere* 

(a)  12  East,  182. 
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ditors  covenanted  not  to  sue,  expire  ?  Because,  if  it  did  not  expire 
until  the  death  of  Admiral  Bye,  which  took  place  in  1851,  then, 
even  sapposiog  that  these  debts  are  not  specialty  debts,  the 
crecBtora  would  not  be  barred  by  the  Statute  of  Limitations. 
The  way  the  question  arises  is  this :  in  the  body  of  the  deed 
the  coyenant  is,  not  to  sue  Admiral  Bye  during  the  time  that 
the  troats  thereinafter  created  should  subsbt  and  be  capable  of 
taking  effisct  s  but  by  the  heading  of  the  schedules,  it  is  ex* 
preseed  that  the  creditors  have  postponed  the  payment  of  the 
amount  of  their  debts  until  after  the  death  of  Admiral  Bye. 
[7%e  Vice- Chancellor  then  declared  it  to  be  his  opinion 
that  the  heading  of  the  schedules  did  not  do  away  with  the 
words  of  the  covenant,  and  that  it  was  clearly  the  intention  of 
the  parties  that,  on  the  determination  of  the  trusts,  which  took 
place  on  the  death  of  Peter  H.  J.  L.  Bye  in  1839,  the  right  to 
sue  on  the  part  of  creditors  revived.]  The  effect  of  this  deter- 
mination on  the  second  point  will  be  that  the  simple  contract 
creditors  axe  barred  by  the  Statute  of  Limitations* 
Solictors:  Lee  ^  JPembertan ;  Hibbard;  Baokham. 
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was  a  motion  under  section  54.  of  the  Chancery  Prac-  Decree 


was 


This 

tice  Amendment  Act  (a)  by  the  plaintiffs,  that  the  Master  might  ™*^®  |^  * 

be  directed,  in  taking  the  accounts  in  the  cause,  to  receive  the  the  is&ie 

books  in  which  the  accounts  of  the  plaintiffs  had  been  kept,  as  ^^^^  ?•  ®®' 

^^••j  i»i  1^1  .  came  mto 

prima  facie  evidence  of  the  truth  of  the  matters  therein  con-  operation. 

tained,  with  liberty  to  the  parties  interested  to  take  such  ob^  ^Ser  thr^^ 

jections  as  they  might  be  advised.  54th  section 

Messrs.  Ewart  and  Bell,  the  plaintiffs,  were  employed,  in  Jave*    ^^  ^ 


certain 


1842  and  subsequently,  by  the  defendant,  m  buyinff  and  sellin&r  ^^^^  ^f  ac- 

V  -  .  M  rpi  ^       ^.  X  -1   J  «»»"'  admitted 

shares  m  various  railways.     Inese  transactions  entailed  con-  m  prima  fade 
siderable  loss  on  the  defendant,  and  he  was  much  dissatisfied  ^T*?f"^®»": 

-It  ^••ii  !•!        1         1../M  Held^  that  the 

With  the  accounts  turnished  to  him  by  the  plaintiffs.     After  Court  had 
various  negotiations  and  some  fruitless  attempts  at  coming  to  |^^?h  ^''^  ^ 
an  arrangement,  the  present  bill  was  filed  by  the  plaintiffs  in  order.   Lodge 
the  month  of  January  1844.     The  defendant  put  in  his  answer,  (20  lTt!^274.) 

commented  on. 

Where  the 
plaintiffs  had 
acted  ft> 
broken  for  the  defendant,  -^Hdd,  that  they  were  entitled  to  ose  their  hooka  of  account  as  primA 
fad€  eridence  of  the  entries  therein,  on  showing  that  there  was  no  reasonable  ground  for  ob- 
ieeliogiotlM&ifneeeof  thebookc  ^ 


(a)  15  &  16  Vict.  c.  86. 
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alleging  many  of  the  transactions  to  have  been  fictitious,  and 
refusing,  on  that  ground,  to  settle  with  them  (the  plaintiffs). 
He  also  filed  a  cross-bill,  alleging  fraud  as  to  some  of  the  mat- 
ters, and  praying  that  the  securities  held  by  the  plaintiffs  might 
be  delivered  up  to  be  cancelled  on  that  ground ;  and  in  case  the 
CovLTt  should  be  of  opinion  that  the  charges  of  fraud  were  not 
proved,  that  the  defendants  to  the  cross-bill  should  account 
Evidence  had  been  gone  into  on  both  sides  at  length,  and  a 
decree  was  made  in  May  1845,  negativing  in  effect  the  charge 
of  fraud,  and  ordering  the  common  accounts  to  be  taken.  It 
appeared  from  the  evidence  that  a  Mr.  Unwin  was  the  clerk  of 
the  plaintiffs  during  the  time  when  these  transactions  took  place. 
The  mode  of  doing  business  was  this :  the  brokers  transacted 
the  business  personally  with  their  customers,  and  then  gave  the 
orders  to  Unwin,  who  entered  them  in  a  book  kept  for  that 
purpose.  While  the  matter  was  still  before  the  Master,  Unwin 
had  made  an  afiEulavit,  which^  though  objected  to,  was  still  used ; 
and  Unwin  having  died  in  November  1847,  this  aflidavit  was 
now  sought  to  be  used  as  part  of  the  evidence  in  the  cause. 
By  the  Chancery  Practice  Amendment  Act  (sect.  54.)  it  is 
enacted  *'  that  it  shall  be  lawful  for  the  Court,  in  any  case 
where  any  account  is  directed  to  be  taken,  to  give  such  special 
directions,  if  any,  as  it  may  think  fit  with  respect  to  the  mode 
in  which  the  account  should  be  taken  or  vouched,  and  such 
special  directions  may  be  given,  either  by  the  decree  or  order 
directing  such  account,  or  by  any  subsequent  order  or  orders, 
upon  its  appearing  to  the  Court  that  the  circumstances  of  the 
case  are  such  as  to  require  such  special  direction ;  and  particu- 
larly it  shall  be  lawful  for  the  Court,  in  cases  where  it  shall 
think  fit  so  to  do,  to  direct  that  in  taking  the  account,  the  books 
of  account  in  which  the  accounts  required  to  be  taken  have  been 
kept,  or  any  of  them,  shall  be  taken  as  primd  facie  evidence  of 
the  truth  of  the  matters  therein  contained,  with  liberty  to  the 
parties  interested  to  take  such  objections  thereto  as  they  may  be 
advised." 

Mr.  Bagsluzwe  in  support  of  the  motion. 

Mr.  Cairns  and  Mr.  Petersdorff,  contra,  contended  that  the 
Act  was  not  intended  to  apply  to  the  case  of  a  broker's  books. 
[They  referred  to  the  reports  of  the  Chancery  Commissioners,  as 
showing  that  the  Act  was  only  intended  to  apply  to  partnership 
and  mercantile  cases,  and  to  those  cases  on  the  ground  that  in 
mercantile  accounts  all  parties  interested  had  generally  access  to 
the  books,  and  the  transactions  were,  for  the  most  part,  known 
to  both  the  litigant  parties.]  Such  was  not  the  case  with 
brokers'  books.    If  any  entry  was  produced  from  Messrs.  Ewart 
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and  Bell's  books  as  to  the  purchase  of  a  certain  number  of 
shares  on  any  given  day,  how  was  that  to  be  rebutted  by  Mr. 
Williams?  How  could  he  prove  a  negative?  [^The  Vice^ 
Chancellor.  What  is  to  prevent  your  calling  the  stock-jobber 
to  show  that  the  entry  in  the  broker's  books  is  false?]  By 
thiowiDg  the  onus  of  proof  on  Mr. Williams  you  decide  at  once. 
Secondly,  where  the  correctness  of  the  entries  in  books  of  ac- 
count are  in  issue^  they  cannot  be  taken  for  more  than  they  are 
worth,  according  to  the  ordinary  rules  of  evidence.  Thirdly^ 
the  Act  of  Parliament  is  not  retrospective,  and  does  not  ap- 
ply to  the  present  case :  Booth  v.  TomUnson  (a),  Lodffe  v. 
Pnehard,  (b)  Fourthly,  the  trustworthiness  of  the  books  in 
qoestion  is  put  an  end  to  by  the  affidavits  put  in  by  Mr. 
Wilhams,  from  which  it  appears  that  there  are  in  the  books 
canoeOations,  interlineations,  and  fidse  entries.  Morrell  v. 
Tinkler  (e)  was  also  cited. 

Mr.  Boffshawe,  in  reply,  referred  to  a  case  before  the  Master 
of  the  Rolls,  and  carried  by  appeal  before  the  Lords  Justices,  as 
to  the  admission  of  books  of  account  in  evidence,  Newberry  v. 
BenMm.{d)  As  to  the  Act  being  retrospective,  Mcintosh  v. 
Great  Western  BaUway  Company  (e)  was  referred  to. 
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Thb  Yice-Chancellob.     Upon  the  point  as  to  whether     J^dgmtfit 
the  Act  is  retrospective,  the  only  direct  authority  is  a  case  in  the 
law  Timesy  that  oi  Lodge  v.  Prichard.  (f)     The  marginal  note 
isthis:  **  Where,  before  the  passing  of  the  16  and  16  Vict, 
c  86.  8.  54.,  a  reference  had  been  made  to  the  Master  to  take 
acooonts,  the  Court  will  not  direct  that  certain  books  of  account 
AisUhe  isken  ss  primd  facie  ewidence  of  the  truth  of  the  matters 
therem  contained.^    On  looking  at  the  case,  it  appeared  that 
Mr.  James  applied,  on  behalf  of  the  defendants,  that  certain 
books  of  acGoimt  might  be  used  Bsprimd  facie  evidence  under 
section  54.  of  the  Act.  The  plaintiff  opposed  the  application,  and 
contended  that  as  the  reference  had  been  made  to  the  Master 
before  the  Act  came  into  operation,  the  Court  could  not  interfere. 
The  Vice-chancellor  said  that  he  did  not  think  he  ought  to  make 
the  Older  which  was  asked ;  he  did  not  say  that  he  thought  he 
bad  no  jurisdiction  in  the  matter ;  he  did  not  speak  as  if  there 
were  anything  to  prevent  his  exercising  jurisdiction,  if  he  had 
thought  it  expedient  to  make  an  order  directing  that  the  books 
of  aecoont  should  be  taken  as  primd  facie  evidence.     After- 
^wds,  by  consent  of  both  parties,  the  matter  was  transferred 


(a)  17  Jur.  29. 
(*)  20  L.  T.  274. 
(«)  9  HsR,  App.  50. 


f: 


d)  Week.  Rep.  1853-4,  648. 
«)  22  L.  J.  (Chan.)  70. 
if)  20  L.  T.  274. 
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.  ^^^^  ,  from  one  of  the  Masters  to  Vioe-Cbanoellor  at  chambers, 
Vice*  '  when  the  new  practice  became  applicable.  The  inference  I 
^^^g j[^*  draw  from  that  caae  is  that  the  Vtce^  Chancellor  thought  that 
he  might  apply  the  Act  to  a  case  in  which  the  decree  had  been 
made  before  the  Chancery  Amendment  Act  came  into  operationi 
but  that  it  was  still  in  the  discretion  of  the  Court  to  make  the 
order  or  not,  as  it  thought  fit* 

I  am,  therefore,  of  opinion  that  there  is  nothing  in  the  Act 
to  preclude  the  Court  from  entertaining  the  present  application, 
which  is,  that  certain  books  of  account  of  Messrs.  £wart  and 
Bell  should  be  sent  to  the  Master  as  primd  facie  evidence  of  the 
truth  of  their  contents.     The  defendant  has  alleged,  not  only 
that  these  books  have  been  kept  irregularly,  but  that  the  entries 
are  fraudulent.     The  Court,  however,  cannot  say  that  there  is 
sufficient  ground  for  that  imputation.     The  evidence,  at  all 
events,  goes  to  show  that  all  the  entries  were  in  the  hand- 
writing of  Mr.  Unwin,  the  clerk  and  book-keeper  of  Messrs. 
Ewart  and  Bell    Mr.  Unwin  is  now  dead.    In  his  examination 
in  the  cause  he  said  that  he  knew  nothing  of  the  transactions ; 
but  that  from  time  to  time  Mr.  Ewart  or  Mr.  Bell  gave  him 
written  memoranda  of  the   transactions,  or  instructions   for 
making  a  record  of  them  in  the  books  of  account.     One  might 
easily  conceive  that  such  must  be  the  necessary  course  of  busi- 
ness in  a  stock-broker's  office.     The  principal  went  to  the  Stock 
Exchange,  and  there  had  his  dealings  with  brokers,  jobbers,  and 
other  persons  respecting  the  purchase  and  sale  of  stocks,  shares, 
&c,  while  the  clerk  remained  at  the  place  of  business.     The 
derk  himself  was  not  a  party  to  those  transactions,  and  the 
books  are  necessarily  entries  from  the  instructions  of  the  prin- 
cipal.    In  cross-examination  each  of  the  principals  sud  that  he 
could  not  undertake  to  say  which  of  the  entries  were  directed 
to  be  made  by  him  individually,  as  the  transactions  had  taken 
place  about  ten  years  ago ;  but  they  gave  a  general  statement 
as  to  the  regularity  of  the  entries  in  the  books ;  and  the  ques- 
tion which  the  Court  has  to  decide  is,  whether  the  books  are  of 
such  a  character  as  to  induce  the  Court  to  admit  them  as  primd 
facie  evidence  of  the  facts  contained  therein ;  in  fact,  although 
there  was  no  actual  delivery  of  so  much  stock  or  railway  shares, 
or  of  so  many  Mexican  bonds,  as  put  down  in  the  books,  still, 
whether  on  the  whole  the  entries  were  those  of  bond  fide  trans- 
actions between  the  stock-jobber  and  Messrs.  Ewart  and  BelL 
[  The  Vice'  Chancellor  then  referred  to  the  books,  stating  that  on 
the  face  of  them  there  was  no  irregularity,  and  that  they  were 
more  full  than  he  expected.     But  still  there  were  some  pecu- 
liarities,— perhaps  irregularities.     His  Honour  then  referred  to 
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some  entries  requiring  explanation.]    Is  there,  then,  on  my  mind 
BQolb  a  doubt  of  the  fairness  of  these  books  as  to  make  me  refuse 
toreodve  them  as  primd  facie  evidence?    It  has  been  justly 
aid  that  the  contest  between  the  parties  is,  whether  the  trans- 
sctionB  are  reaL     If  they  are  proved  to  be  so,  the  defendant 
admits  his  liability.     But  he  says  they  are  not  real,  and  the  im- 
putation is  this:  **  When  you  charge  me  with  so  many  shares,  you 
never  did  purchase  them.     You  never  went  into  the  Stock 
Exchange  and  made  any  such  bargain  with  Paterson  or  any 
other  jobber."    The  cross-bill  filed  by  the  defendant  undertakes 
to  show  that  Messrs.  Ewart  and  Bell  are  not  entitled  to  the 
relief  they  ask,  on  the  ground  that  the  transactions  are  not  real. 
The  onus  lay  on  Williams  filing  hb  bill  to  establish  his  case  at 
the  hearing ;   he  charges  fraud,  and  says,  *'  You  yourselves 
took  the  risk  of  all  these  things ;  you  did  not  buy  from  Pater- 
son or  anybody  else,  but  from  yourselves."    And  I  believe  that 
these  fictitious  transactions  are  not  uncommon  on  the  Stock 
Exdiange.     It  is  obvious  that  Williams  might  have  proved 
these  facts  by  calling  the  persons  said  to  have  been  parties  to 
these  transactions,  but  he  did  not  do  it.     Now,  as  to  the  ques- 
tion of  the  admissibility  of  these  books  as  primd  facie  evidence, 
after  investigating  the  books,  the  matter  seems  to  me  to  stand 
thus :  the  onus  lies  on  the  party  asking  to  have  them  received, 
to  give  all  reasonable  satisfaction  to  the  Court,  as  to  there  being 
no  imputation  on  the  character  of  the  books,  by  affidavit  or 
other  evidence,  specifically  if  posrible,  but  at  all  events,  gene- 
rally.    This  has  been  done  to  some  extent  in  some  instances, 
but  in  other  cases,  there  is  neither  affidavit  to  support  the  allega- 
tions, nor  is  there  anything  to  show,  nor  any  reason  suggested, 
why  evidence  to  support  them  cannot  be  got  at     I  confess  that 
if  evidence  of  such  a  nature  were  brought  forward,  I  think  the 
books  should  have  been  adnutted  as  primd  fade  evidence.     I 
will,  therefore,  give  the  plaintiflb  an  opportunity  of  having  such 
affidavits  made,  allowing  a  sufficient  time  for  the  purpose.     If 
such  evidence  is  brought  forward,  the  party  will  then  be  entitled 
to  have  the  books  admitted  as  primd  facte  evidence.     Let  the 
motion  stand  over  until  the  next  seal,  with  leave  to  either  party 
to  £Ie  affidavits* 
Solicitors:    Gray  6f  Co*;  Gee  jr  Compton  Smith* 
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^T;^  the  incorporated  church  building 

^"^  w^d"""*  society  v.  coles. 

Nov,  s.  Dee.  5.  RoBERT  JAMES  HARRISON,  by  his  wiU,  made  in 
fr^toid  hores  I'ebruary  1838,  devised  two  freehold  houses  in  Silwood  Place, 
in  trust  to  sell  Brighton,  upon  trust,  with  all  convenient  speed  after  his  de- 
proceeds!  and  c^ase,  to  sell,  and  invest  the  proceeds  in  Government  securities 
to  pay  the  or  the  public  funds  of  Great  Britain,  and  to  pay  the  dividends 
A.  for  life,  and  ^^  ^^^  ^^^  ^0^  life,  and,  after  her  death,  "  to  transfer  the  prin- 
after  her  death  ^ipal  sum  80  invested  to  the  treasurer  for  the  time  being  of 
principal  to  the  Incorporated  Society  for  promoting  the  Enlai^ement,  Build- 
f*r  thTSme*^  ing,  and  Repairing  of  Churches  and  Chapels  to  be  applied  to  the 
being  of  the  uses  and  purposes  of  that  society;  "  the  treasurer's  receipt  for 
Chor^B^.  ^^^  ^^^  to  be  a  sufficient  discharge  to  the  trustees  or  trustee 
ing  Society,  to  for  the  time  being  of  his  will, 

the^use^and  ^^^  testator  died  in  November  1841,  and  the  trust  premises 

purposes  of  having  become  vested  in  his  widow,  Lucy  Harrison,  as  the  sole 

Held  void  ' ""  surviving  trustee,  she  entered  into  the  receipt  of  the  rents  and 

under  the  profits,  and  in  October  1844  intermarried  with  the  defendant 

Statute  of  y^         ' 

Mortmain  Coles. 

^^SembU^e'  ^^^  houscs  wcrc  not  sold  in  accordance  with  the  testator's 

words  *«pur-  directions,  but  having  become  considerably  dilapidated,  the  So- 

vidfnff^MT^"^  ciety  filed  their  bill  against  the  surviving  trustee  and  the  two 

church^or  surviving  sisters  of  the  testator,  his  co-heiresses,  stating  the  above 

teined  in*Ae  circumstances,  and  that  the  Society  was  incorporated  under  the 

first  section  of  statute  9  G.  4.  c.  42.,  being  '*  an  Act  to  provide  for  the  better 

Building  Act  Collection  and  application  of  voluntary  contributions  for  the  pur- 

^^?o^T  ^*  I  P°®®  ^^  enlarging    and  building  churches   and  chapels,"  and 

to  gifts  of  praying  that  the  rights  of  all  parties  might  be  declared,  and  the 

money,  and  trusts  of  the  will  Carried  into  effect,  and  that  the  houses  might 

the  gifts  of  ,         .        .                                                                    ° 

land  there  men-  be  sold  under  the  direction  of  the  Court  and  the  proceeds 

providingVt^  invested  for  the  benefit  of  the  parties  interested.     It  also  prayed 

and  localities  an  inquiry  as  to  the  state  of  the  houses  at  the  time  at  which  they 

and  chapels ;  ought  to  have  been  sold,  and  an  account  of  the  rents  and  profits. 

and  the  Mr.  Bolt  and  Mr.  Kenyon^  for  the  plaintiffs,  cited  Dixon  v, 

vords  **  anv  «__ 

church  or  Butler{a\  and    The  Incorporated  Church  Building  Society  v. 

<^^*P®^"  J^'^,  Barlow  {b),  and  contended  that  the  gift  to  the  Society  was  taken 

stance  as  re-  out  of  the  Operation  of  the  Statute  of  Mortmain  (c)  by  the  43rd 

^aTdcuilr  T^  G.  3.  c.  108.  (d)    It  was  clearly  a  devise  of  land  under  this 

specific  church 

or  chapel.  (a)  3  T.  &  C.  Exch.  677.                       (rf)  By  section  1.  it  is   enacted 

Held  also,  (^)  3  j)^  Q.  M.  &  G.  120.                  that  any  person  having  in  his  own 

that  under  this  /^x  9  q^  g.  c.  36.                             right  any  estate  or  interest  in  poa- 

section  a  party  ^  ^                                                           o         ^                                       * 

must  pass  all  ^ 

his  interest  without  any  reservation,  in  conformity  with  the  provision  of  the  Mortmain  Act. 

The  gift,  not  being  snstaioahle  in  its  entirety,  cannot  be  supported  as  a  gift  of  the  proceeds  to  the 
extent  of  500^ 
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latter  statute,  and  not  of  personalty.  The  trust  for  sale  was 
adopted  merely  for  the  sake  of  convenience,  and  would  not 
aSect  the  question  as  to  whether  the  gift  was  of  land  or  money. 
[The  Vice-Chancellor  referred  to  section  2.  of  the  43rd  Geo.  3., 
which  did  not  limit  a  gift  of  land  to  value  or  amount  as  in  re- 
gard to  personalty,  but  declared  the  gift  to  be  valid  to  the 
extent  of  five  acres  only.]  In  Dixon  v.  Butler  a  distinction  was 
taken  between  a  gift  of  money  to  trustees  to  build  a  church,  which 
iodades  the  purchase  of  land  upon  which  it  is  to  be  erected,  and 
a  ^ft  of  money  to  be  laid  out  in  building  upon  land  already 
acquired  by  other  means,  in  which  latter  case  it  would  be  good. 
The  43  Geo.  3.  was  an  enabling  statute,  and  must  be  construed 
liberaHy  in  favour  of  the  objects  of  the  Society.  The  plaintiffs, 
who  were  absolutely  entitled  after  the  death  of  the  widow, 
might  elect  to  take  the  houses  instead  of  proceeding  to  a  sale,  and 
in  that  case  the  doctrine  of  conversion  in  Equity,  treating  real  es- 
tate devised  in  trust  for  sale  as  personalty,  would  not  apply.  As 
agiftof  landthe  Society  would  be  entitled  to  the  whole  amount 
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Kadun,  rerersion,  or  contiDgency,  in 
J3odi  or  tenements,  or  any  property 
in  ;>oods  or  chattels,  shall  have  full 
power,  license,  and  authority  at  his 
viil  Slid  pleasure  by  deed  enrolled, 
"T  by  will  duly  executed  respec- 
tively three  calendar  months,  at 
l<3st,  before  his  death  to  give  and 
?nnt  to  and  vest  in  any  person  or 
persons,  or  body  politic  or  corpo- 
rate,  their  heirs  and  successors  re- 
spectively, all  such  his  estate,  inte- 
rs or  property  in  such  lands  or 
t^&ements,  not  exceeding  five  acres, 
ff"  goods  and  chattels,  or  any  part  or 
r«rt8  thereof^  not  exceeding  in  value 
^OQL,  for  or  towards  the  erecting, 
reboOding,  repairing,  purchasing,  or 
proTidiDg  any  church  or  chapel 
^Wre  the  liturgy  and  rites  of  the 
Toited  Church  are  or  shall  be  used 
or  observed,  or  any  mansion-house 
fir  the  residence  of  any  minister 
t!»:reo^  or  of  any  outbuildings, 
^^ffices,  churchyard,  or  glebe  for  we 
<ju&e  req)ectively,  and  to  be  for 
^^^  purposes  i^iplied  according  to 
tlie  ^1  of  the  said  benefactor  as 
^xpiesKd  in  such  deed  or  will,  the 
ctnsent  and  approbation  of  the  ordi- 
nary being  first  obtained;  and  in 
^^^It  of  such  direction,  limitation, 
or  amnintment,  in  such  manner  as 
fbaube  directed  and  appointed  by 
tbe  patron  and  ordinary,  with  the 
c^Qtent  or  approbation  of  the  par- 
sea,  vicar,  or  other  incumbent ;  and 
Kidi  penoa  and  persons,  bodies  po- 

£Q.~VOXm  III, 


litic  or  corporate,  their  heirs  and 
successors  respectively,  shall  have 
full  capacity  to  purchase,  receive, 
take,  hold,  and  enjoy  for  the  pur- 
poses aforesaid,  as  well  from  such 
persons  as  shall  be  charitably  dis- 
posed to  give  the  same,  as  from  all 
other  persons  as  shall  be  willing  to 
sell,  &c.,  any  lands  or  tenements, 
goods  or  chattels,  without  any  li- 
cense or  writ  of  ad  quod  damnum^ 
the  Statute  of  Mortmain,  or  any 
other  statute  or  law  to  the  contrary 
notwithstanding. 

By  section  2.  it  is  provided  that 
no  more  than  one  such  gift  or  de- 
vise shall  be  made  by  any  one 
person,  and  that  if  any  such  giA;  or 
devise  as  aforesaid  shall  happen  to 
exceed  five  acres  in  lands  or  tene- 
ments, or  the  value  of  500/.  in  goods 
and  chattels,  every  such  gift  or  de- 
vise shall  be  good  and  vaud  to  the 
extent  aforesaid.  And  the  Lord 
Chancellor  is  empowered  to  reduce 
every  such  gifl  or  devise  within  such 
limits,  and  to  allot  such  specific  five 
acres,  and,  if  necessary,  such  spe- 
cific goods  and  chattels  as  in  his 
judgment  shall  seem  most  conve- 
nient. 

Sect.  3.  provides  that  no  glebe 
containing  upwards  of  fifty  acres 
shall  be  augmented  under  this  Act 
with  more  than  one  acre,  but  that 
the  excess  shall  be  reduced  in  man- 
ner aforesaid  by  the  Lord  Chan- 
cellor. 
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realised  by  a  sale^  even  though  it  exceeded  6002.     The  Court 
might  direct  this  sum  to  be  applied  to  any  single  church  or  chapeL 

Under  any  circumstances,  if  this  could  not  be  upheld  as  a  gift 
of  land  within  the  Statute,  it  would  clearly  be  a  gift  of  person- 
alty,  and  good  to  the  extent  of  5002, 

Mr.  Rogers  for  Mr.  and  Mrs.  Coles. 

Mr.  Willcock  and  Mr.  Smythey  for  the  sisters  of  the  testator,  eon- 
triu  The  sole  object  of  this  Society  was  to  provide  for  the  building, 
&c  of  churches,  but  they  bad  no  power  to  purchase  lands  under 
their  own  Act,  and  the  43rd  of  Geo.  3.  did  not  help  them  in  this 
respect.  The  intention  of  the  Legislature  was  to  entitle  a  testator 
to  give  a  limited  quantity  of  land  or  money  to  be  implied  to  a  spe- 
cific object,  but  not  for  the  purpose  contemplated  by  this  dcYise. 

Mr.  Headlam  and  Mr.  Pawnall,  for  the  heir-at-law.  If  the 
Court  upheld  this  gift,  the  effect  would  be  to  declare  all  gifts 
of  land  valid,  notwithstanding  the  Statute  of  Mortmain.  This 
was  neither  a  specific  gift  of  land,  nor  was  it  a  gift  to  a  particular 
church,  and  therefore  not  within  the  purview  of  the  Act,  which 
was  to  enable  testators  within  certain  defined  limits  to  benefit 
particular  churches.  Moreover,  this  was  not  a  devise  of  all  the 
testator's  interest;  for  he  had  carved  a  life  estate  out  of  the  land 
in  favour  of  his  widow  in  the  first  instance.  The  cases  cited  by 
the  other  side  did  not  bear  upon  the  question.  The  Incorporated 
Church  Building  Society  v.  Barlow  was  a  bequest  of  pure 
personalty,  which  could  be  made  to  the  Society.  So  also  in  Dixtm 
V.  Butler.  There  was  nothing  in  the  pleadings  to  show  that 
the  Society  usually  obtained  the  consent  and  approbation  of 
the  patron  or  ordinary,  as  required  by  the  statute,  previous  to 
making  any  grant. 

If  the  gift  failed  as  a  devise  of  land,  it  failed  altogether. 

Mr.  Rolt  replied. 


JudgtMnL 


The  Yice-Chancellor.  .  The  sole  question  in  this  case  is, 
whether  this  bequest  in  favour  of  the  Incorporated  Church 
Building  Society  can  be  maintained  under  the  authority  of  the 
43  Geo.  3.  c  108.,  which  is  an  Act  for  promoting  ^*  the  build- 
ing, repairing,  or  otherwise  providing  of  churches  and  chapels, 
and  of  houses  for  the  residential  ministers,  and  the  providing  of 
churchyards  and  glebes ;"  it  being  clear,  of  course,  that  a  gift  of 
this  description  would  be  void  under  the  Statute  of  Mortmain, 
unless  aided  by  the  Act  in  question. 

It  is  admitted  that  the  Society  applies  all  its  funds  towards 
the  purposes  mentioned  in  the  Act  43  Geo.  3.  c.  108.,  namely, 
^'  the  providing  of  churches  and  chapels,"  and  upon  that  ground 
it  is  urged  that  this  Act  aids  the  grant ;  and  it  is  au^ested 
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that  ioasinack  as  a  devke  of  two  houses  oocupying  not  exceed-     .  ^'  . 
ing  five  acres  to  parties  to  sell  and  hand  oyer  the  proceeds  for        Yics- 
the  purpose  of  erecting  a  church  could  be  maintained,  there-      ^  woo^* 
fore  a  devise   to  this  Society)  whose  purposes  are  those  of 
erecting  and  building  churches,  would  of  itself  be  good. 

The  first  question  to  be  considered  is  whether  a  devise  of 
houses  or  lands  to  be  sold  and  the  proceeds  applied  in  further 
anoe  of  the  several  objects  mentioned  in  the  statute,  is  within 
it  or  not ;  and  I  confess,  notwithstanding  some  difficulty  as  to 
the  wording,  I  think  it  cannot  be  supported  under  this  statute^ 
the  dear  purport  of  which  appears  to  me  to  be  to  allow  two 
alternative  forme  of  provision  for  churches  and  chapels ;  one  by 
means  of  granting  lands  to  be  limited  to  the  extent  of  five  acres, 
the  other  by  means  of  giving  goods  and  chattels  to  the  amount 
of  500L  The  words  which  seem  to  imply  the  possibility  of  a 
devise  In  trust  to  sell  and  afterwards  to  apply  the  proceeds  with 
reference  to  the  erection  of  a  church  or  chapel  are  contained  in 
the  first  clause  of  the  Act.  The  word  "  purchasing,"  occur- 
ring as  it  does  in  this  section,  certainly  creates  some  degree 
of  diflSonlty  as  to  whether  any  devise,  by  which  land  not  ex- 
ceeding five  acres  could  be  applied  towards  the  puri)hase  of  a 
site,  and  which  could,  therefore,  only  be  done  by  a  sale  of  the 
land  itself,  and  the  application  of  the  money  towards  such 
purchase,  would  not  be  within  the  construction  of  the  Act. 

In  looking  through  the  Act  everything  seems  to  tend  to  the 
one  conclusion  only,  namely,  that  its  object  and  scope  were  that 
the  gift  should  be  either  of  a  certain  quantity  of  land  or  of  a 
certain  amount  in  value  of  goods  and  chattels,  and  not  that  the 
gift  should  be  of  fi^e  acres  in  trust  to  be  sold,  whatever  might 
be  their  value,  and  the  proceeds  applied  to  the  purpose  in  ques- 
tioOi  In  the  first  section  no  provision  is  made  respecting  the  pro- 
ceeds arising  from  the  sale  of  any  lands,  but  a  power  is  given  to 
receive  lands,  notwithstanding  the  Statute  of  Mortmain.  It  is 
dear  that  the  Statute  of  Mortmain  struck  at  the  produce  of  any 
t^of&rtj,  but  nothing  is  said  as  to  the  power  to  receive  the 
produce  of  any  sale  of  lands  which  should  be  devoted  to  such  a 
purpose. 

The  second  section  expressly  limits  the  amount  of  any  such  gift 
or  devise,  and  enacts  that  no  more  than  one  such  gift  or  devise  shall 
be  made  by  any  one  person.  This  provision,  together  with  that 
contained  in  the  following  clause,  with  regard  to  the  granting  of 
glebes  and  the  allotment  of  plots  of  land,  seems  to  point,  not,  I 
am  bound  to  say,  absolutely,  necessarily,  and  immediately,  for 
thane  is  a  possible  construction  in  another  sense,  but  still  clearly 
to  a  gift  in  one  shape  of  five  acres  of  land,  and  in  another  shape 

il2 


180 


THE  EQUITY  REPORTS. 


1854. 


(^ 


Vice- 
Chancellor 
Wood. 


iNCORPbRATED 

Chcrch 
Building    ' 
Society 

V. 

Coles. 
Judgment* 


to  goods  and  chattels  to  a  certain  amount.     Is  it  not  necessary, 
then,  from  the  reason  of  the  thing,  that  it  should  be  so  confined? 
It  can  scarcely  be  suggested  as  a  reasonable  conclusion  in  any 
way  that  the   Legislature   intended   that  goods   and  chattels 
might  be  given  to  the  amount  of  500Z.  only,  but  that  five  acres 
of  land  in  any  part  of  the  kingdom  might  be  given,  it  being  per- 
fectly patent  at  the  time  that  there  were  many  towns,  where  five 
acres  might  be  worth  5000/. ;  and  that  the  Legislature  is  to  be 
supposed  to  say  that  goods  and  chattels  beyond  500/.  may  not  be 
appropriated,  but  that  acres  of  land  may,  so  long  as  the  number 
five  be  not  exceeded,  although  the  whole  may  be  covered  with 
houses,   and  the  property  be  worth  ten  or  even  a  hundred 
times  the  amount  limited  to  gifts  of  goods  and  chattels.     I  think 
such  a  proposition  as  that  seems,  on  the  face  of  it,  so  improbable 
and  so  monstrous,  that  construing  the  Act  of  Parliament  as 
every  instrument  must  be  construed,  with  reference  to  all  the 
surrounding  circumstances  at  the  time,  and  feeling  that  the 
Legislature  must  have  been  perfectly  aware  of  the  existence  of 
property  of  this  description,  the  true  and  rational  construction 
of  the  Act  appears  to  me  to  be  that  beyond  those  words,  which 
created  some  difficulty  about  purchasing,  applying  the  principle 
reddendo  singula  singulis^  I  must  apply  the  word  ^'  purchasing  **  to 
gifts  of  money,  and  the  words  '^  gifts  of  land"  to  providing  ^tes 
and  localities  for  churches  and  chapels. 

If  the  case  rested  on  that  alone,  I  should  feel  bound  to  hold 
that  this  gift  could  not  be  sustained.  But  there  is  a  further 
objection,  which,  I  think,  also  applies  to  the  gift.  It  is  said 
that  as  the  words  of  the  statute  extend  to  the  providing  any 
church,  it  would  be  a  narrow  construction  to  say  that  the  gift 
could  not  go  to  the  Church  Building  Society,  simply  because  it 
may  apply  it  to  the  purposes  of  not  one  church  or  chapel  only, 
but  of  many  churches  or  chapels,  and  under  the  provisions  of  this 
Act,  in  a  manner  consonant  therewith,  either  in  building,  enlarg- 
ing, or  repairing.  I  cannot  help  coming  to  the  conclusion  that 
where  the  Act  says  ''providing  any  church  or  chapel,"  —  having 
due  regard  to  the  clause  which  provides  that  no  person  shall  make 
more  than  one  such  gift  or  devise, — the  Legislature  did  in  truth 
contemplate  a  gift  to  one  church  or  chapel  only,  and  not  that 
vague  rambling  species  of  gift  for  the  purpose  of  its  being  ap- 
plied generally  towards  all  purposes  of  building,  repairing,  or 
enlarging  churches,  as  the  case  might  be,  in  the  hands  of  this 
Society,  or  of  trustees  for  such  an  object.  I  think  these  words, 
''any  church  or  chapel,"  are  words  of  substance,  and  not 
merely  formal  words,  and  that  they  are  meant  to  point  to  some 
particular  or  specific  church  or  chapel. 

I  do  not  think  the  observation  with  reference  to  the  words 
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^  all  such  estate  or  interest,"  is  without  foundation.  It  is 
posdble  there  may  not  be  so  much  reason  for  applying  it  to 
the  case  of  a  wiU,  which  is  the  case  before  me ;  but  the  statute 
contemplates  both  deeds  and  wills ;  and,  looking  at  the  Statute 
of  Mortm^bi,  and  its  careful  provision,  '*  that  no  person  shall 
reserve  any  interest  to  himself  out  of  any  grant,"  I  think  I  am 
bound,  in  construing  the  statute  43  Geo.  3.  c.  108.,  with  refer^ 
enoe  to  the  Statute  of  Mortmain,  to  hold  that  these  words  have 
force,  and  that  the  Legislature,  in  saying  "  any  person  having  any 
estate  or  interest,"  may  pass  *^  all  such  estate  or  interest,"  in- 
tended he  should  pass  the  whole  estate  without  any  reservation 
vhatever,  and  so  keep  him  strictly  within  the  provision  of  the 
Statute  of  Mortmain  in  that  respect. 

On  the  first  two  grounds  alone  I  cannot  sustain  this  grant ; 
and,  not  sustaining  it  in  its  entirety,  I  do  not  think  I  can  sustain 
it  as  a  gift  of  500/.,  because  it  seems  to  me  to  be  given,  not  in 
the  form  contemplated  by  the  Act,  as  a  gift  of  the  land  itself, 
but  as  a  gift  of  the  produce  of  the  land,  which,  for  the  reasons  I 
have  stated,  appear  to  me  not  to  be  within  the  scope  and  inten- 
tion of  the  statute. 

The  bill,  therefore,  must  be  dismissed,  but  without  costs. 

With  regard  to  the  co-heiresses  of  the  testator,  I  do  not  think 
this  is  a  case  in  which  I  ought  to  give  them  costs.  It  is  the  first 
time  it  has  been  necessary  to  decide  the  point,  and  they  get 
an  estate  which  was  never  intended  for  them. 

Solicitors:  Pembertan  if  Crawley ;  Emmett  Sf  Son;  C.  B, 
Qmrtenay  ;  and  W.  Melton. 
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GBEENWOOD  v.  VERDON. 

Special  case.  John  Verdon,  by  his  will  made  in  1808, 
after  giving  l^acies  to  his  daughters,  devised  all  his  real  estsite 
and  {^opertj  unto  his  wife  Susanna  Verdon  and  his  son  John 
Teidon,  to  bold  to  them,  to  have  and  enjoy  the  same  and  all 
benefit  and  advantage  thereof  for  their  natural  lives,  and  after 
the  death  of  his  wife,  to  hold  to  his  son  John  and  to  his  heirs 
and  assigns  for  ever ;  and  after  giving  an  annuity  to  his  wife 
in  case  she  released  her  share  and  interest  in  his  real  estate,  he 
proceeded :  '*  And  furthermore,  after  the  decease  of  my  said  wife 
and  my  said  son  John  without  issue,  I  do  hereby  give  and  de- 
▼108  all  the  residue  of  my  worldly  estate  and  property,  real  and 
personal,  equally  amongst  the  then  surviving  legatees,  share 
and  share  alike." 

BeUf  J.  took  an  estate  in  fee  simple,  subject  to  be  defeated  bj  the  executory 
tiial  noc  taking  effect  in  the  erents  which  happened,  his  estate  became  absolute, 
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The  testator  died  in  February  1809,  leaving  his  son  John 
and  three  daughtera,  the  legatees  alluded  to  in  the  will. 

John  Yerdon,  the  son,  survived  his  mother  and  sisters,  and 
died  in  June  1851,  leaving  an  only  son  his  heir-at-law. 

The  question  submitted  for  the  opinion  of  the  Court  waa, 
whether,  under  the  above  will,  John  Yerdon,  the  son,  took  an 
estate  tail  or  in  fee  simple,  subject  to  be  defeated  by  an,  execu- 
tory devise  over  in  the  event  of  his  dying  without  issue  living 
at  his  own  death,  or  at  the  death  of  the  surviving  legatee. 

Mr.  J.  V.  Prior,  for  the  plaintiffs,  the  devisees  under  the  will 
of  John  Yerdon  the  son,  contended  that  John  Yerdon  the  son 
took  an  estate  in  fee  simple  in  the  estate  devised  to  him  sub- 
ject to  an  executory  devise  over  in  the  event  of  his  death  with- 
out issue,  and  that  this  not  taking  effect,  he  took  an  estate  in 
fee  simple  absolute.  He  cited  Feame  on  Contingent  Remaxn" 
ders  (a),  Hughes  v.  Sayer  (b\  Masseg  v.  Hudson  (c),  Jtanelagk 
v.  Ranelagh  (cf),  Weshoood  v.  Southey.  (e) 

Mr.  Cairns,  for  ^the  infant  heir,  argued  that  the  devise  in 
fee  in  the  former  part  of  the  will  was  cut  down  to  an  estate  tidl 
by  the  words  after  his  decease  without  issue  contained  in  the 
latter  part.  He  referred  to  Roe  v.  Scott  {/),  Wright  v.  Pecar- 
son  {g)j  Chadock  v.  Cowley  (A),  Barlow  v.  Salter  (t),  Garratt  v. 
Cockerell  (A),  Campbell  v.  Harding  (/),  Candy  v.  Campbell  (m) 
and  Prior  on  Issue,  (n) 

Mr.  Prior  replied. 


Judgment, 
Nov.  21. 


The  Yice-Chancellor.  The  point  arising  in  this  case 
is  one  of  that  class  that  frequently  comes  before  the  Court ;  and 
although  perhaps  it  has  not  been  distinctly  decided,  yet  I 
think  that  with  the  authorities  which  have  been  cited  I  can 
arrive  at  a  safe  conclusion. 

First  of  all,  there  is  no  doubt  that  a  clear  estate  in  fee  is 
limited  to  the  son  in  remainder,  after  the  wife^s  decease,  by  the 
words  to  him  '^  his  heirs  and  assigns  for  ever."  It  is  also  equally 
clear  that  under  the  words  '*  dying  without  issue,"  unless  there 
be  something  to  restrain  them,  the  testator  must  be  taken  to 
have  intended  an  indefinite  failure  of  issue ;  in  which  case  the 
first  limitation  to  the  son  in  fee  would  necessarily  be  cut  down 
to  an  estate  tail.     The  whole  point  in  this  case  arises  upon  the 


(a)  P.  478.  n.  9th  edit. 

(6)  1  P.  W.  534. 

(c)  2  Meriv.  ISO. 

\d)  2  M/.  &  K.  441. ;  S.  C.  12 
Beav.  200. 

(e)  2  Sim.  N.  S.  192. 

If)  Feame*s  C.  R.  p.  473.  n.  9t]i 
edit. 


%] 


1  Eden,  119. 
(h)  Cro.  Jac.  695. 
(0  17Ves.479. 
(A)  1  Y.  &  C.  C.  C.  494. 
(0   2  Buss.  &  M.  390. 
(m)  S.  C.  2  CI.  k  Fin.  421. 
(n)  Flp.  S5.andl51. 
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qoestion  whether  or  not  there  are  words  in  the  will  sufficient 
to  limit  the  words  "  dying  without  issue^"  to  any  particular  de- 
finite period  of  failure  of  issue. 

I  will  say  at  once  that^  looking  to  the  authorities^  especially 
the  last  case  cited,  which  is  first  of  all  reported  as  Campbell  v. 
Hardmgy  before  Lord  Brouffham,  and  afterwards    under  the 
name  of  Camdy  v.   Campbell^  in  the  House  of  Lords,  I  am 
bound  to  construe  the  words  ^*  then  surviving  "  to  mean  '*  at  the 
time  of  the  failure  of  issue  of  John  the  son."     The  case,  there- 
fore, becomes  narrowed  to  the  point  whether  or  not,  so  con- 
struing these  words,  there  is  sufficient  upon  the  face  of  the  whole 
will  to  show  that,  instead  of  an  indefinite  failure  of  issue,  the 
testator  intended  a  failure  of  issue  within  a  definite  period.     I 
have  come  to  the  conclusion,  after  looking  at  all  the  authorities, 
that  a  definite  period  is  here  fixed,  within  which  the  failure  of 
iasue  is  to  take  place.     For  that  purpose  it  is  necessary  that  the 
whole  will  should  be  carefully  examined.     I  cannot  pass  over 
the  first  part  of  the  wilL     No  doubt  that,  standing  alone,  it 
would  of  itself  have  no  eflect,  so  as  to  prevent  the  large  estate 
there  created  firom  being  reduced ;  but  I  cannot  help  observing 
that  the  case  differs  in  some  respects  from  others  which  have 
been  before  the  Court, — the  first  limitation  being  not  only  of 
those  very  large  words  '^  to  him  and  his  heirs,"  which  have  often 
been  restrained  as  indicating  only  a  particular  line  of  heirs, 
bat  the  limitation  is  in  the  largest  possible  words,  to  him,  '^  his 
heiiB  and  assigns  for  ever."    I  could  not  rely  upon  these  words 
alone  as  having  any  effect  upon  the  question  in  this  case,  but 
as  thqr  are  used  at  the  commencement  of  the  will,  and  the 
question  to  be  decided  being  whether  or  not  that  clear  estate  in 
fee  is  cut  down,  I  am  to  construe  the  subsequent  words  '^  the 
then  Turviving  I^atees,"  and  say  what  effect  they  would  pro- 
duce upon  the  words  ''  the  death  of  John  Yerdon  without  issue." 
There  has  been  a  series  of  authorities  from  Hughes  y.  Sayer 
downwards,  pointing  to  this  particular  class  of  cases,  where  it  is 
apparent  on  the  face  of  the  will  that  the  intention  was  to  give  to 
the  persons  to  take  in  default  of  issue  a  personal  benefit  not 
tmssmiasible,  for  that  is  the  distinction  here.     Of  course,  if  it  be 
personal  to  the  party,  an  indefinite  failure  of  issue  is  out  of  the 
question;  because  it  cannot  be  supposed  that  the  testator  intended 
to  give  a  personal  benefit  to  a  party  simpliciter  with  no  ulte- 
rior intention,  which  it  is  very  important  to  observe,  and  to  post- 
pone that  benefit  to  an  indefinite  failure  of  issue.     Accordingly, 
Sir  fF»  Grant  conceived  it  settled  in  Massey  v.  Hudson^  that 
where  there  is  a  limitation  to  one  of  two  parties,  and  on  his  death 
without  issuOf  to  the  survivor,  without  more,  a  distinct  inference 
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arises  that  a  mere  personal  benefit  is  not  intended  to  that  party^ 
whether  the  survivor  is  directed  to  take  for  life  or  in  fee,  unless 
words  oi  limitation  be  superadded  as,  as  he  expresses  it  in  Masseif 
V.  Hudson^  and  which  was  the  case  there,  a  personal  estate  to 
bis  executor  or  administrator. 

That  last  distinction  certainly  appears  very  fine,  but  I  suppose 
Judgmenu  ^^^  reason  upon  which  Sir  IF.  Grant  founded  his  View  in  that 
case  was  that  the  addition  of  those  words  plainly  imported  that, 
instead  of  a  personal,  it  was  intended  to  be  a  transmissible 
interest.  The  resolution  in  Hughes  v.  Sayer,  where  the  words 
were  certainly  not  so  strong,  the  word  '^  children  "  being  used, 
though  this  word  appears  to  have  been  there  construed  "  issue,'' 
seems  to  have  proceeded  on  this  ground,  that  where  a  party 
is  limiting  over  a  benefit  to  the  survivor  of  two  others  after  a 
failure  of  issue,  it  would  be  extremely  unnatural  to  suppose  that 
he  intends  a  mere  transmissible  interest,  which  is  to  depend  upon 
the  simple  accident  of  survivorship ;  or,  in  other  words,  when  he 
is  looking  to  a  long  distant  prospective  period,  he  should  make 
that  period  depend  upon  the  mere  accident  of  whether  the  party, 
whose  descendants  bv  transmission  he  intends  to  have  the  be- 
nefit  of  the  property,  should  survive  the  first  taker  or  not.  I 
suppose  that  is  the  ground  on  which  it  is  considered  that  a 
simple  limitation  to  the  survivor,  without  any  indication  of  the 
party  contemplating  a  transmissible  interest  in  those  who  come 
after  him,  is  held  sufficient  to  tie  up  the  otherwise  strict  legal 
effect  of  the  words,  to  a  party  not  leaving  issue  at  the  time  of 
his  death,  and  leaving  the  other  party  him  surviving.  At  the 
same  time  it  must  be  observed  that  the  doctrine  is  opposed  to 
the  case  of  Chadock  v.  Coioley^  which  I  cannot  distinguish  in 
any  way  from  a  common  limitation  to  a  survivor.  There  the 
direction  was  to  A.  and  B.  respectively  in  tail,  and  on  the  death 
of  either  without  Jssue,  the  survivor  to  be  his  heir.  That  seems 
at  variance  with  the  doctrine  laid  down  in  Massey  v.  Hudson, 
which,  nevertheless,'  appears  to  follow  the  conclusion  in  Hughes 
▼.  Sayer,  and  to  be  recognized  without  dissent,  not  only  in 
Ranelagh  v.  Ranelaghf  but  in  several  other  cases. 

That,  however,  is  not  precisely  this  case.  This  is  not  a  case  of 
survivorship  at  the  death  of  the  tenant  for  life.  As  I  have  said 
before,  I  feel  myself  entirely  bound  by  the  case  of  Campbell 
V.  Harding^  before  Lord  Brougham^  to  hold  that  it  means  a 
survivorship  at  the  death  of  the  party  and  failure  of  his  issue. 
In  truth,  I  cannot  but  admit  the  justice  of  that  noble  and  learned 
Lord*s  remark,  that  if  it  be  once  to  be  held  as  settled  in  Law  that 
the  words  "  death  without  issue,"  without  any  words  to  control 
them,  must  mean  a  general  failure  of  issue,  it  is  something  like 
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a  petitio  principii  to  say  that  the  words  "  then  surviving " 
control  it;  the  word  'Hhen"  being  equally  applicable  to  one 
of  the  two  periods,  the  death  or  the  failure  of  issue,  it  must  be 
stardng  with  the  proposition  that  unless  there  be  something  to 
control  the  first  words,  they  must  be  applicable  to  the  definite 
I^al  period,  and  not  to  the  other  period. 

The  question,  however,  remains,  whether  or  not  the  words 
"  then  surviving  legatees,"  the  legatees  surviving  at  the  period 
of  the  partial  failure  of  issue,  import  a  personal  and  not  a 
transmisdve  interest  to  those  legatees.  In  the  case  of  Gar" 
rait  V.  Cackerell,  before  the  present  Lord  Justice  Knight 
Bruce,  when  Yice-Chancellor,  the  period  of  survivorship  was 
collateral,  and  not  a  period  when  the  failure  of  issue  could  take 
place ;  bat  it  was  to  be  to  the  party  surviving  at  the  death  of 
the  last  surviving  child,  not  being  commensurate  with  the  death 
without  issue  of  the  party  who  was  first  to  take ;  and  in  that 
case,  as  the  Vtce'Chancellor  said,  although  not  determining  the 
caiaef  but  rather  balancing  in  his  mind  the  various  authorities 
on  the  subject,  there  is  nothing  to  show  conclusively  that  that 
was  not  intended  to  be  not  an  interest  in  possession,  but  a 
vested  interest  in  those 'parties  who  should  be  surviving  at  the 
death  of  the  last  of  the  children,  who  were  brother  and  sister 
of  the  prapositusy  but  not  to  be  divided,  and  take  effect  in 
possession  nntil  a  general  failure  of  issue ;  and  therefore  there 
nothing  which  necessarily  compelled  the  Court  to  say  it 
intended  there  should  be  a  personal  benefit :  but  where  the 
limitation  is,  upon  death  without  issue,  among  the  then  surviving 
l^tees,  that  is  to  say,  ^'  upon  his  death  without  issue,  I  then 
give  it  to  those  parties  who  are  expressed  and  named  in  my 
irill  who  shall  be  surviving  at  that  period,"  it  must  be  a  per- 
sonal and  cannot  be  a  transmissive  interest.  None  of  these 
I^tees  could  possibly  take  any  interest,  which  could  be  trans- 
mitted, and  the  only  interest  they  could  take  would  be  an  in- 
terest which  should  accrue  to  them  from  the  circumstance  of 
their  having  survived  the  period  of  the  failure  of  issue  of  any 
one,  who,  not  being  a  survivor  at  the  time  the  issue  failed, 
never  could  take,  or  transmit  any  interest.  The  only  interest, 
therefore,  which  could  be  taken,  as  it  seems  to  me,  must  be  a 
penonal  benefit  to  these  parties,  and  not  an  interest  that  could 
be  in  any  way  transmissive ;  and  that  therefore,  the  period  at 
whkdi  the  parties  are  to  take  being  the  period  when  the  failure 
of  issue  takes  place,  I  cannot  look  upon  that  as  an  indefinite 
£ulnre  of  issue,  but  as  a  failure  of  issue  to  take  place  in  the 
life  of  the  several  parties  so  named  as  legatees  in  the  will. 
That  this  is  not  a  forced  construction,  there  is,  I  think,  con- 
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siderable  authority^  although  none  precise  and  express  upon  the 
point.     First  of  ail  is  the  case  of  Trafford  y.  Boehm  {a) ;  but 
previous  to  this  oase,  there  was  an  older  one,  which  b  dted  in 
Clare  v.  Clare  (b),  that  of  Brook  v.  Taylor  (c),  where  there  was  a 
'*  bequest  of  personal  estate  to  the  testator's  wife  upon  condition 
to  give  his  three  sisters  5/.  yearly  for  their  lives ;  and  after  his 
wife's  death,  the  testator  gave  the  same  to  his  daughter  Marj 
Taylor,  upon  the  same  obligation  to  his  sisters ;  and  after  his 
daughter's  death,  to  the  fruit  of  her  body,  and  for  want  of  such 
fruit,  to  his  brothers  and  sisters,  and  their  children  then  living;** 
and  it  was  said  that  the  opinion  of  the  Court  was  that  the  hmita- 
tion  to  the  brothers  and  sisters  was  good.     The  counsel,  in  reply 
to  the  argument  advanced  on  the  other  side,  said,  ^  If  the  case 
of  Brook  v.  Taylor  had  depended  simply  on  the  words  '  to  her, 
and  after  her  decease  to  the  fruit  of  her  body,'  it  had  clearly 
been  an  estate  tail,  but  that  the  other  words, '  to  my  brothers 
and  sisters  then  living,'  brought  it  within  the  compass  of  a  life, 
and  made  the  case  the  same  as  the  Duke  of  NorfoUCa  Caie{d)^ 
and  the  Court  adopted  that  view.     The  Lord  Chancellor,  in  re- 
ferring to  Brook  V.  Taylor  in  his  judgment  in  Clare  v.  Clare  {e\ 
said,  '^  That  case  of  Brook  v.  Taylor  (whatever  reason  the  Judges 
might  go  upon)  was  certainly  very  different  by  reason  of  the 
words  '  then  living,'  but  here  there  is  a  plain  afiectation  of  a 
perpetuity  as  strongly  declared  by  the  testator  himself  as  can  be." 
Lord  Hardtoicke  decided  the  case  of  Trafford  v.  Boehm,  —  and 
it  is  only  the  dictum  that  is  applicable  to  the  present  case,  — on 
this  ground,  that  the  testator  was  parting  with  his  reversion, 
and  that  the  failure  of  issue  there  meant  had  reference  to  the 
issue  described  in  the  settlement. 

This  case  of  Trafford  v.  Boehm  was  commented  on  by  Sir 
fF.  Grant  in  Boehm  v.  Clarke  (/),  with  some  expressions  of  dis- 
approbation, he  being  then  under  the  impression  that  Lord 
Hardwicke  said,  if  an  estate  for  life  be  limited  over,  after 
failure  of  issue,  that  alone  would  raise  the  implication  of  its 
being  intended  as  a  personal  benefit ;  which,  of  course,  it  would 
not  do,  because,  as  Sir  Wi  Grant  observed,  nothing  is  more  com"* 
mon  than  to  limit  a  life  estate  after  an  estate  taiL  Bat  in 
Barlow  v.  Salter,  Sir  fK  Grant  corrected  his  view,  and  said 
that  when  he  made  that  observation  *'  he  understood  that  case  as 
deciding  that  if  the  next  limitation  were  for  life,  the  devise 


(a)  3  Atk.  440. 

[b)  Cas.  iemp.Talbot,  21.  The  case 
of  Ciare  Y.Clare  is  stated  to  have  been 
repeatedly  overruled,  particularly  in 
StUfbarUm  v.  Sabbarton^  ibid.  245., 


Yid.  Phippa  v.  LordMvIgraoe^  3  Yes. 
616. 


(c)  Trio.  2.  G.  2.  B.  R. 
(4      ~ 


\ 


3  Cas.  in  Ch.  1. 
e)  Cas.  temp.  Talbot,  p.  26. 
/)  9  Yes.  680. 
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over  after  a  fidlure  of  issue  would  not  be  too  remote,  and  said 
he  thought  that  opinion  had  not  been  followed,  but  upon  ex- 
amination he  found  that  case  did  not  contain  any  such  doc- 
trine.*' He  also  recognized  that  rule  distinctly  in  Barlow  v. 
Salter,  and  then  explained  Trafford  y.  Boehm  by  saying 
that  it  is  to  be  held  to  have  proceeded  upon  that  principle. 
Farther  than  this  is  the  case  of  Murray  v.  Addenbrook  {a)y 
before  Lord  Lyndhurst^  where  the  decision  ultimately  turned 
upon  other  words  in  the  wilL  In  that  case,  a  testator  having 
bequeathed  a  yearly  sum  to  a  person  for  life,  gave  the  annuity, 
upon  the  death  of  the  annuitant,  to  the  eldest  surviving  son  of 
A^  and  failing  the  male  issue  of  A.,  to  the  daughters  of  A. 
living  at  the  decease  of  such  male  issue  equally.  What  Lord 
Lyndhursi,  relying  upon  other  indications  in  the  will  as  showing 
diat  there  was  no  intention  to  point  to  an  indefinite  fiulure  of 
the  issue,  said,  with  reference  to  this  particular  point,  was 
this,  '*  Besides,  the  gift  is  to  the  daughters  living  at  the  demise 
of  such  male  issue.  The  testator  contemplated,  therefore,  that 
the  danghters  would  be  living  at  the  time  when  the  failure  of 
nude  issue  which  was  present  to  his  mind  was  to  take  place ; 
he  contemplated  that  the  failure  of  which  he  spoke  would  take 
place  in  the  lifetime  of  the  daughters.  It  is  not  reasonable, 
therefore,  to  suppose  that  he  contemplated  a  general  failure  of 


Every  word  of  these  observations  applies  to  the  case  now  be- 
fore me.     The  testator  contemplated  that  some  of  the  legatees 
would  be  living  at  the  time  the  failure  of  issue  would  take 
place ;  therefore  it  is  not  reasonable  to  suppose  that  he  contem- 
plated a  general  failure  of  issue.     In  some  of  the  cases  on  this 
subject  there  was  a  limitation  over,  for  life  only,  to  parties  on 
failure  of  issue;  in  others,  as  in  Murray  v.  jiddenbrook,  the 
limitation  was  of  the  whole  interest,  but  the  limitation  was  only 
to  such  parties  as  should  be  surviving  at  the  death  of  the  tenant 
for  life  and  failure  of  issue.     When  there  appears  a  clear  inten- 
tion to  benefit  the  ultimate  devisees  personally,  the  same  rule  is 
observed*     In  fact,  when  the  intention  is  not  to  give  a  trans- 
missive  interest  for  any  definite  period,  it  is  unreasonable  to  hold 
that  the  words  ^*  dying  without  issue"  can  be  meant  to  imply 
that  the  parties  intended  to  take  this  personal  interest  are  to 
be  intended  to  take  it  when  there  shall  be  a  general  indefinite 
fiulnre  of  issue,  it  being  clear  that  in  many  of  such  cases  it 
would  be  utterly  impossible  that  any  such  person  could  be 
expected  or  contemplated  to  take. 

If  that  be  the  rule  as  laid  down  in  cases  of  a  far  weaker  charac- 

(0)  4  Rufls;  407. 
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ter  than  this  with  regard  to  the  first  limitation  in  the  will,  I  think 
I  am  entitled  to  call  in  aid  of  such  a  construction,  and  what  tends 
strongly  to  support  it,  the  fact  of  the  clear  gift  in  fee  in  the  first 
part  of  the  will,  because  I  find  a  clear  gift  in  fee  to  the  son  for 
ever,  the  question  here  being  in  truth,  not  whether  I  am  entitled 
.  to  hold,  as  happens  in  many  cases,  where  there  is  a  limitation  to 
a  party,  for  instance,  for  life,  with  limitations  over  to  his  issue, 
that  the  implied  gift  of  the  personalty  is  an  absolute  interest ; 
but  whether  I  am  to  cut  down  that  clear  gift  in  fee  by  holding 
that  the  testator  contemplated  an  indefinite  failure  of  issue,  and 
reduced  his  previous  gift  to  an  estate  tail.  The  case  must  be 
considered  stronger  than  many  of  those  which  have  been  cited. 
In  Candy  v.  Campbell  the  question  was  not  whether  the  limita- 
tion over  implied  an  indefinite  failure  of  issue,  but  the  first  taker 
there,  a  lady,  having  a  clear  absolute  interest  given  to  her  in 
default  of  issue,  the  question  was,  whether  the  gift  over  was 
void  for  remoteness ;  and  my  Lord  Brougham  held  it  to  be  so ; 
and  necessarily,  because  the  gift  over  would  have  come  within 
the  doctrine  with  reference  to  perpetuities.  The  limitation 
there  was  '^  in  default  of  issue  to  the  children  of  the  bro- 
ther and  sister  who  should  be  living  at  that  time."  That 
might  clearly  have  suspended  the  estate  for  more  than  a  life 
in  being  and  twenty-one  years  afterwaixls,  because  he  had 
living  brothers  and  sisters  who  might  have  children,  and  those 
children  might  attain  twenty-one  before  the  particular  time 
arrived  for  distribution.  It  was,  therefore,  clearly  within 
the  rule  prohibiting  perpetuities.  That  distinction  ought  to  be 
borne  in  mind  in  all  these  cases,  because  it  is  a  very  difiTerent 
question  whether  the  estate  is  to  be  turned  into  an  estate  tail, 
or  whether  or  not  the  first  gift  is  to  take  efiect,  because  the 
limitation  over  is  void.  I  will  put  this  case :  supposing  a  party 
has  a  clear  estate  in  fee,  and  in  default  of  the  donee  dying 
without  issue  at  any  time  within  twenty-five  years,  then  over ; 
it  would  be  difiicult  to  say  the  limitation  in  fee  was  cut 
down  to  an  estate  tail,  although'  it  would  be  clear  that  the 
limitation  over  would  be  void,  and  the  party  could  take  no 
estate.  It  would  be  very  strange  to  say  that  the  dying  with- 
out issue  meant  an  indefinite  failure  of  issue,  if  the  testator  said 
it  was  only  for  twenty-five  years.  The  question  is  evidently 
of  a  perfectly  different  character.  As  regards  this  particular 
case,  it  is  clear  that  the  failure  of  issue,  as  described  in  the  gift 
over,  points  to  a  period  plainly  within  the  legal  limitation.  It 
is  to  his  '^  then  surviving  legatees,  share  and  share  alike,"  who 
are  all  individual  persons  named  in  his  will ;  and  the  true  con- 
struction I  apprehend  to  be  this : ''  I  give  to  my  son  in  fee»  and 
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if  he  die  witliont  iasue^  and  there  be  then  any  of  the  legatees 
under  my  will  surviving,  then  I  give  it  over  to  those  legatees.*' 
lilunk  it  would  not  be  reasonable  to  hold  that  he  intended 
a  perpetual  and  continual  failure  of  issue.     I  should  observe 
that  there  is  one  case,  and  only  one,  which  created  a  difficulty, 
that  of  Wright  v.  Pearson.     In  that  case  there  was  a  limitation 
o?er  to  a  class  in  words  approaching  exceedingly  near  to  this     Jwigmtnu 
case.    It  was  '^  in  failure  of  issue  then  a  gift  to  my  five  grand- 
children, or  such  of  them  as  shall  be  then  surviving."    But  it 
must  be  observed  that,   although  the  Lord  Keeper  seems  to 
have  thought  it  was  an  estate  tail,  with  remainder  to  those    ^ 
graodduldren  in  fee,  the  case  did  not  turn  upon  that ;  he  decided 
it  upon  a  number  of  other  indicia  in  the  will,  and  there  was  fur- 
ther this  possible  construction  in  that  will,  namely,  I  give  to 
him  in  tail,  with  remainder  to  my  grandchildren  in  fee ;  if  there 
be  any,  or  some  only  surviving,  then  to  those  children  in  fee ; 
if  none  be  surviving,  then  there  is  no  gift  to  the  grandchildren ; 
if  soQie  be  surviving,  it  is  given  to  those  surviving  in  preferetice 
to  the  others  in  fee. 

*  Under  these  circtunstances  I  think  that  the  answer  to  this 
case  must  be,  that  under  the  will  of  John  Verdon,  the  original 
testator,  John  Verdon,  the  son,  took  an  estate  in  fee  simple, 
subject  to  be  defeated  by  an  executory  devise  over  in  the  event 
of  his  dying  without  issue  living  at  the  death  of  the  last  sur- 
viving legatee,  and  that  such  failure  of  issue  not  having  oc- 
curred, the  estate  in  fee  became  absolute. 

Mr.  Prior.  Mr.  Daniel  handed  to  me  a  case  of  Aitclieson  v. 
Le  Mann,  before  the  full  Court  of  Appeal  (a)  very  like  what 
the  Cotut  has  been  discussing ;  it  was  a  devise  to  A.  and  his 
heir,  and  if  A.  should  die  without  issue,  to  B.,  then  living, 
for  life,  without  more.  The  Lard  Chancellor  and  the  Lord 
Justice  Turner  held  that  to  be  an  estate  in  fee  with  an  exe- 
entory  devise.  The  Lord  Justice  Knight  Bruce  said  it  was  an 
estate  tail 

The  Vice-Chancellob.     That  case  only  shows  the  diffi- 
culty of  these  cases. 
Solicitors :  Norris  8f  Allen. 

(a)  Aug.  2. 1854,  not  reported. 
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Certain  share- 
holders in  a 
company 
formed  in 
1852  in 
France,  as  a 
aociiU  en  cont" 
mandite,  filed 
their  hill  on 
hehalf  of 
themselves  . 
and  all  other 
the  share- 
holders of  the 


BUTT  t;.  MONTEAUX. 

Demurrer.  The  Ull  was  filed  by  the  plaintiffs  on  behalf 
of  themselves  and  all  other  the  shareholders  in  the  Adelaide 
Land  and  Gold  Company  against  the  members  of  the  conseil  de 
surveillance  and  the  gerant  as  the  managing  body  of  the  com- 
pany. 

The  bill  stated  that  the  company  had  been  formed  in  December 
1852  in  France  as  a  societe  en  commandite^  with  a  capital  of 
150^000/.  in  75^000  shares  of  21.  each  paid  in  full,  without  fur- 
ther liability,  for  the  purpose  of  acquiring  and  working  certain 
lands,  and  auriferous  and  other  mines,  in  the  vicinity  of  Ade- 
laide, in  South  Australia.  The  prospectus,  which  was  set  out 
company,  ^q  ^{^^  ^'^  *q  Eoirlish,  Contained  the  names  of  a  conseil  de  swr- 

against  the  cor-  ,    r         «    . 

seil  de  aurveU-  veillance.  Consisting  of  nine  persons,  of  whom  two  were  banken, 

T^"^*  f^  the  resident  at  Paris,  two  at  Adelaide  in  Australia,  and  the  remainder 

managing  in  London,  with  bankers  and  offices  in  both  London  and  Paris; 

thatUie  statute  ^^^  stated  that  not  less  than  one  third  of  the  shares  should  be  re* 

of  the  com-  served  for  allotment  in  England ;  and  that  the  management  of 

Danv  declared 

that  its  seat       the  affairs  of  the  company  should  be  confided  to  the  girant  acting 

under  the  immediate  supervision  of  the  conseil. 

The  statute  of  the  company,  which  was  drawn  up  in  the  French 
language  and  executed  in  France,  in  January  1853,  was  set 
the  am^U  and    out  in  the  bill  in  EngUsh,   and,  so  far  as  is  material  to  the 
applied  the        present  question,  was  shortly  as  follows :  —  It  declared  the 
moneys  of  the    company  formed  at  Paris,  en  commandite^  under  the  title  of 

Mines  dOr  d'AustraUe,^   with  sleeping    partners  —  shnples 


should  be  in 
Paris,  with  an 
office  in  Lon- 
don, and 
charging  that 


cc 


company  to 
purposes  in- 
consistent with   commanditaires  —  without  liability  beyond  the  amount  of  their 

Its  statute  * 

that  the  object    respective  shares,  the  defendant   Stewart  being  the  sole  re- 

of  naming 
Paris  as  the 
seat  of  the 
company  was 
merely  colour- 
able to  create 
a  partnership 
with  limited 
liability ;  that 
the  principal 
place  of 
business  of 
the  company 
was  in  Lon- 
don ;  that  the 
company  was 
essentially  an 
English  one, 
and  that  it 
consisted  of 
more  than  one 

hundred  shareholders;  and  praying  foi^an  account  of  all  moneys  received  by  the  defendants  for 
the  use  of  the  company,  and  that  the  property  of  the  company  might  be  secured.    The  company 
was  not  registered  in  England. 
General  demurrer  to  the  bill  for  want  of  equity  overruled. 


sponsible  manager  and  liable  for  the  company's  debts:  That 
the  shares  should  be  payable  to  bearer:  That  the  seat  of 
the  society  should  be  in  Paris,  with  counting-houses  or  agen- 
cies in  London  and  Australia,  the  central  direction  of  the 
working  being  at  Adelaide,  in  Australia:  That  the  company 
should  be  constituted  when  all  the  shares  remaining  to  be  dis- 
posed of  after  setting  apart  those  subscribed  for  by  the  manager 
and  promoters  should  have  been  taken  up,  to  be  verified  by 
a  declaration  of  the  manager:  That  a  general  balance  sheet 
should  be  prepared  annually  on  the  Slst  of  December  by  the 
manager,  who  should  alone  administer  the  affairs  of  the  company, 
under  the  style  or  firm  of  C.  Stewart  and  Co. :  That  the  ma- 
nager should  reside  at  the  seat  of  the  company.     It  then  pro- 
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oeeded  to  luune  the  defendants  aa  compoaing  the  first  eomeil  de 
tumillanee,  to  meet  generally  at  Paris,  for  the  ordinary  business 
of  the  association,  but  with  power  to  send  delegates  to  inspect 
and  saperyiae  the  accounts,  either  to  London  or  Adelaide; 
the  Ainctiona  of  the  eomeU  to  be  entirely  foreign  to  the  manage- 
ment of  the  company,  and  wi^out  personal  liability  of  its 
members.  It  then  declared  that  the  general  and  other  meetinga 
of  the  company  should  be  convened  at  Paris  by  notice  inserted 
in  three  of  the  French  papers :  That  the  company  should  be 
virtually  dissolved  at  the  expiration  of  fifty  years,  unless  other- 
wise agreed  upon  by  the  shareholders :  That  all  difficulties 
between  the  partners  in  respect  of  the  company's  concerns  should 
be  aabmitted  to  arbitration  in  Paris,  each  party  nominating  an 
arbitrator  and  the  two  arbitrators  appointing  a  third,  and,  in  de* 
iaalt»  the  third  arbitrator  to  be  named  by  the  Tribunal  de  Com' 
meree  de  la  Seine,  at  the  request  of  the  first  petitioning  party. 

The  bill  then  stated  that  the  plaintiffs  were  shareholders ; 
that  the  company  commenced  business  in  Australia  in  May 
1853 ;  that  the  defendants,  as  forming  the  conseil  de  surveU^ 
hmte^  jointly  with  the  manager  or  gerant,  had  possessed  them- 
aelvea  of  the  lands,  property,  and  effects  of  the  company,  and 
particalarly  of  a  aum  of  66,000/,,  which  had  been  aubscribed 
for  33,000  aharea;  that,  in  accordance  with  a  proviso  in  the 
statute^  reserving  17,000  shares  for  distribution  among  the 
parties  bringing  lands  to  the  company,  lands  to  the  value  of 
13,810  shares  had  been  conveyed  to  them,  the  remainder  of 
the  17,000  shares  remuning  in  the  custody  of  the  company,  or 
itaoflioera. 

That  in  February  1854,  the  defendant  Stewart,  as  gerant,  in 
remittbig  bills  to  the  amount  of  15,000iL  to  the  defendants, 
J.  HaUett  and  F.  J.  Beck,  members  of  the  conseil  resident  in 
Auatraliay  instructed  them  to  purchase  lands,  as  the  principal 
objects  of  the  company  were  to  acquire  lands,  to  be  either  resold 
at  a  pirofit,  or  to  bring  a  good  return  from  royalties,  minerals,  or 
otherwise;  that  it  was  not  contemplated  that  the  company 
should  become  a  general  mining  company  on  its  own  account, 
although  it  would  be  necessary  to  expend  some  money  upon 
the  lands  provisionally  contracted  for,  in  order  to  make  them 
productive ;  but  that  no  important  mining  operations  involving 
a  large  expenditure  were  to  be  undertaken  without  his  previous 
conaent  under  the  sanction  of  the  conseil  in  England. 

Hiat  a  printed  copy  of  this  letter,  including  a  statement  that 
30,000/.  had  been  remitted  to  the  colony,  and  of  the  summary 
of  instructions,  was  circulated  among  the  shareholders,  together 
widi  a  copy  of  an  account  headed  '*  Lands  purchased  at  public 
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sales  to  date  of  last  advices/'  contahiing  in  separate  columns  the 
particulars  of  the  lands  already  purchased^  the  purchase  money 
for  which  was  represented  at  13,24121  I9s. 

That  at  the  first  general  meeting  of  the  company,  held  in 
Paris  on  the  27th  of  April  1854,  it  was  stated  that  the  ma- 
nager had  purchased  on  behalf  of  the  company  1215  shares 
at  1/.  per  share;  and  that  all  the  meetings  of  the  canseil  had 
been  held  in  London^  for  the  better  direction  of  the  afl&irs  of  the 
company. 

That  21,668/.  Ss.  8(/.,  belonging  to  the  company,  had  been 
advanced  by  way  of  loan  by  the  canseU  to  the  girant,  for  his 
own  private  purposes;  that  the  girant  had  repaid  10,000/1,  and 
had  deposited  with  the  manager  bankers'  receipts  for  1000 
paid-up  shares  of  10/.  each  in  the  English,  Scottish,  and 
Australian  Chartered  Bank,  by  way  of  security  for  the  balance. 

That  a  resolution  was  passed  at  that  meeting,  after  the 
plaintiffs  had  left,  authorizing  the  girant^  in  case  of  necessity,  to 
issue,  not  below  par,  shares  which,  in  consequence  of  nonpay- 
ment, had  come  back  to  the  company. 

The  bill  then  charged  that  the  conseil  and  ^^ran^  had  received 
the  sum  of  66,000/.  and  other  moneys  of  the  company,  and  had 
applied  them  to  purposes  inconsistent  with  the  statute,  and  the 
objects  of  the  company  ;  that  they  had  ceased  to  carry  on  the 
business  of  the  company  for  the  purposes  for  which  the  com- 
pany was  formed;  that  no  declaration  ever  was,  or  could  be 
made  by  the  manager,  in  pursuance  of  the  statute;  that  the 
remaining  shares  had  been  subscribed  for ;  that  the  girant  did 
not  reside  at  Paris,  nor  the  conseil  hold  its  meetings  there ;  that 
the  company  was  not  a  foreign  company  locally  situate  at  Paris ; 
that  the  rights  of  the  shareholders  ought  not  to  be  determined 
by  the  law  of  France ;  that  the  object  of  naming  Paris  as  the 
seat  of  the  company  was  merely  colourable  to  create  a  partner- 
ship with  limited  liability,  similar  to  the  socUtis  anonymes  in 
France,  but  which  are  unknown  in  England ;  that  all  the  pro- 
ceedings of  the  company  had  been  carried  on  in  London,  where 
the  books  were  kept,  and  where  was  the  principal  place  of  busi- 
ness ;  that,  in  short,  it  was  essentially  an  English  company,  and, 
as  such,  not  amenable  to  the  law  of  France,  and  that  no  tribunal 
in  France  would  decide  any  question  relating  to  the  affairs  of  the 
company,  on  the  ground  that  it  was  not  locally  situated  there. 

The  bill  also  charged  that  the  number  of  shareholders  con- 
siderably exceeded  one  hundred. 

An  account  was  prayed  of  all  moneys  received,  and  of  the 
application  thereof,  by  the  defendants ;  and  of  all  shares  issued 
upon  which  no  deposit  had  been  paid ;  and  also  a  declaration 
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that  the  defejidants  had  been  guilty  of  a  breach  of  tru6t»  in 
respect  of  the  1215  shares  and  of  the  loan,  and  that  all  such 
moneys  should  be  secured  for  the  benefit  of  the  company. 
lliat  a  receiver  or  manager  might  be  appointed ;  that  the  de- 
fendants constituting  the  conseily  and  also  the  manager  or 
girant  might  be  removed,  and  proper  persons  appointed  to  act 
in  their  room  respectively.  And  lastly,  that  it  might  be  de- 
clared that  the  plaintiffs  had  a  lien  upon  the  1000  shares  in  the 
£ngl]sh,  Scottish,  and  Australian  Bank ;  and  that  the  defend- 
ants might  be  restrained  from  dealing  with  them,  or  with  the 
shares  of  the  company,  or  from  interfering  in  its  affairs. 

To  this  bill  the  defendants  demurred  for  want  of  equity. 

The  company  was  not  registered  in  Enghind. 

Mr.  Daniel  and  Mr.  Roxburgh,  in  support  of  the  demurrer, 
contended  that  if  this  was  an  English  partnership,  it  should 
have  been  registered  in  England  under  the  Joint  Stock  Com- 
panies Begistration  Act  (a);  and  that  for  want  of  such  regis- 
tration,  it  was  illegal  as  a  company  here.  If  the  company  were 
a  French  company,  this  Court  had  not  jurisdiction.  The  plain- 
tiflb  were  seeking  to  have  it  established  as  an  English  company, 
and  asked  the  Court,  by  their  bill,  to  appoint  a  new  conseil  and 
giranty  neither  of  whom  were  recognized  by  the  law  of  this 
oountiy.  This  Court  could  not  give  effect  to  the  prayer  of 
the  bill,  which  must,  therefore,  be  dismissed.  Moreover,  what- 
ever remedy  the  plaintiffs  had  was  at  Law:  Ewing  v.  Osbaldis^ 
Um  (&),  Mitchell  v.  Cochbume  (c),  Thomson  v.  Thomson  (d), 
Kmowles  v.  Hattghion.  (e) 

Mr.  Rolt,  Mr.  Selwgn,  and  Mr.  E.  R.  Turner,  eontri.  This 
was  essentially  an  English  company.  The  plaintiffs  had  sub- 
scribed their  money  upon  the  faith  of  the  prospectus,  that  it 
was  to  be  a  societi  en  commandite,  and  they  found  they  had 
been  greatly  deceived.  They  subscribed  their  money  for  a  par- 
ticular purpose,  and  the  defendants  had  no  right  to  employ  it 
in  any  other  way.  The  Joint  Stock  Companies  Begistration 
Act  did  not  declare  an  unregistered  company  illegal,  but  simply 
subjected  the  parties  to  penalties.  If  it  were  essential  that  the 
company  should  be  registered,  it  was  the  duty  of  the  promoters 
to  see  it  done ;  but  it  was  not  for  them  now  to  turn  round  and 
take  advantage  of  their  own  wrong:  Woolfv.  The  City  Steam- 
boat Company.  (/)  The  defect  of  nonregistration  could  be  re- 
medied, and  that  was  sought  by  the  bill.  \_The  Vice-chancellor. 
They  say  you  are  not  entitled  to  the  relief  asked,  but  that  you 
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,  ^^^'  .  ought  to  get  your  money  back.]  If  the  prayer  of  the  bill  could 
VxcB>  not  be  granted^  except  by  compelling  the  company  to  do  what 
yj}^^^    was  right  to  all  parties,  the  plaintiflb  were  entitled  to  relief: 

Sharp  y.  Taylor,  (a)     The  Court  regards  directors  of  a  oom- 

BuTT         pany  as  trustees  for  the  shareholders :  Pultfard  v.  Riehardt.  (b) 
KoiiTiuux.1  It  was  submitted  that  the  defendants,  who  admitted  bsYing 

Arfpmmt  i^^eived  the  plaintiffs'  money  for  the  purposes  of  thb  tmst, 
could  not  be  allowed  to  dispute  their  title.  There  was  nothing 
to  prevent  the  company  from  being  carried  on  as  in  the  cases 
cited  on  the  other  side.  All  the  plaintifis  now  asked  was,  simply 
to  prevent  the  defendants  from  misapplying  the  funds.  With 
this  view  no  objection  would  lie  for  want  of  parties:  Wiallivortk 
V.  Holt  {6)9  The  Attomey-Oeneral  v.  Munro  (d),  Hodges  v. 
Wale,  {e) 

Mr.  Daniel  replied.  The  Joint  Stock  Companies  Begistra* 
tion  Act  did  not  legalize  the  company :  BlundeU  v.  Wineor.  (/) 
The  plainti£fs  claimed  a  benefit  to  which  they  would  be  entitled 
only  as  a  registered  company.  Pulsford  v.  Richarde  was  a  case 
of  a  contract.  The  same  might  be  said  of  the  York  and  North 
Midland  Railway  Company  v.  Hudson  (y)  at  the  Bolls.  The 
plaintifis  entered  upon  the  speculation  knowing  the  company 
was  not  to  be  registered.  BlundeU  v.  Wineor  was  very  wnilar 
to  this  case.  The  plaintiffs  might,  as  in  that  case,  bring  an 
action  for  their  money.  The  bill  asked  that  two  of  the  mem<- 
bers  might  be  removed.  These  were  French  subjects,  not 
amenable  to  this  Court  Two  others  were  in  Australia,  oat  of 
the  jurisdiction.  The  contract  was  one  of  French  law,  and 
void  by  the  Common  Law  of  this  country.  The  law  of 
England  did  not  recognize  the  doctrine  of  limited  liability.  This, 
therefore,  being  a  contract  of  that  nature»  it  was  the  duty  of  the 
eonseil  to  the  shareholders  not  to  re^ster  it  here.  The  cases 
cited  of  Sharp  v.  Taylor,  Wallworth  v.  [HoU,  and  Etoing  T. 
Osbaldiston  were  cases  of  partnership,  and  therefore  inapplicable 
to  thisoaae. 

JtufgmmL  ^^^  Vice-Chakcbllob.  I  think  ,'that,  upon  examination 
of  the  bill,  a  great  part  of  the  ai^ument  is  beside  the  question 
which  I  have  to  decide  in  this  cause. 

It  is  truly  said  there  is  no  averment  that  the  plainti&  were 
misled,  and  I  certainly  cannot  imply  anything  beyond  what 
they  have  averred.  But  even  admitting  the  force  of  that  ar- 
gument, I  apprehend  it  would  be  very  difficult  for  the  de- 

(a)  2  FhilL  SOI.  (e)  W.  R.  1S53,  IS54,  p.  65.  V. 

h)  ITBeav.  87.  C.W. 

(r)  4  MjL  k  a  619.  (/)  8  Sbn.  601. 

((0  a  De  G.  &  S.  122.  (g}  Id  Beav.  48S. 
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fendants  to  say»  **  It  may  be  true  that  you  have  been  inveigled 
into  an  asaooiation  of  this  deacription,"  —  I  am  apeaking  now 
for  the  purpose  of  the  demurrer,  and  do  not  at  all  SiSaunfe 
that  anything  ia  proved  against  these  defendants,  i—  <^  whichi 
aooording  to  the  kw  of  France,  would  be  legal,  but  we  meant 
only  eyaaively  to  pass  the  statute  in  France,  intending  to  carry 
on  the  whole  business  in  England.  Having  obtained  your 
moDey  and  purchased  land  as  if  for  the  general  purposes  of  the 
flodety,  we  are  going  to  appropriate  the  whole  of  that  land, 
and  your  only  remedy '—  finding  that  the  object  has  failed^  and 
that  the  sodety  cannot  be  considered  as  a  legal  society  in  this 
ootmtry,***-ia  to  file  a  bill  to  have  your  money  repaid  in  respect 
of  these  shares." 

Now,  I  apprehend  that  the  rights  of  the  parties  would  go  a 
great  deal  further,  and  that  persons  in  this  position,  whose 
money  has  been  received  for  the  purpose  of  an  association  of 
this  description,  would  have  a  right,  not  only  to  a  personal 
remedy  against  these  defendants  to  get  back  the  amount  of  their 
iharee,  but  also  as  agidnst  the  lands  so  purchased  in  the  name  of 
the  company,  to  have  them  appropriated,  either  with  reference 
to  the  continuance  of  the  company,  if  that  could  be  legally  done, 
or,  at  all  events,  to  have  them  secured  for  the  benefit  of  all  those 
penoDs,  who  so  formed  the  company  at  the  time  these  moneys 
vera  sabscribed.  In  truth,  the  prayer  of  the  bill  does  not 
amount  to  more  than  this :  that  the  defendants  may  account  for 
all  moneys  received  for  the  use  of  this  thing,  which  is  called, 
whether  l^ally  or  not,  the  Adelaide  Land  and  Qold  Company ; 
that  the  lands  and  all  the  other  property  of  the  company 
may  be  secured  for  the  benefit  of  all  those  who  subscribed 
together  to  form  it  under  representations  which  would  not 
make  it  inequitable  on  their  part,  they  having  done  nothing 
illegal  The  plaintiffs  say,  whether  this  be  a  company,  or  can 
be  continued  or  not,  they  would  be  entitled  to  have  the  whole 
property  secured ;  but  they  say,  that  when  the  property  is  se- 
cured, they  must  work  out  their  rights  and  equities  in  the  best 
way  they  oan,  mther  by  another  suit  or  some  other  proceed* 
ing;  and  that  under  this  suit  all  that  is  asked  is  to  have  the 
whole  put  into  safe  custody.  It  is  true  they  go  on  to  ask  a  new 
caHteilvnd  a  new  perant,  as  if  the  company  were  still  subsisting ; 
but  I  feel  very  strongly  that  even  if  on  the  face  of  this  bill, 
the  Court  should  be  of  opinion  that  the  company  could  not 
go  on  any  longer,-«because  the  parties  were  engaged  in  a  matter 
which  no  longer  existed,  and  that  therefore,  no  amseil  and  no 
}irami  could  be  appointed,  -*  nevertheless  a  receiver  might  be 
appointed  of  the  land,  and  the  moneys  paid  into  Court  for  the 
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benefit  of  all  those  parties,  who  advanced  their  money  to  this 
company  for  the  purposes  proposed  in  the  prospectus. 

'  That  view  of  the  case  takes  it  entirely  out  of  that  part  of  the 
argument  as  to  the  illegality  of  this  company  for  want  of  r^s- 
tration.  The  term  *^  illegal "  may  be  taken  in  so  many  senses, 
that  it  is  requisite  to  consider  in  what  way  it  is  used  here.  In 
the  case  of  Blundellv.  Wtnsor  it  was  held  out  to  the  public  that 
the  company  would  do  what  a  charter  only  from  the  Crown 
could  e£rect,  but  it  is  qmte  new  to  me  that,  as  between  them- 
selves, parties  cannot  contract  that  nobody  shall  be  called  on 
to  subscribe  capital  beyond  a  fixed  amount.  As  regards  ere* 
ditors,  they  cannot  enter  into  any  contract  of  the  kind*  The 
law  of  England  would  not  permit  it ;  but,  as  between  them- 
selves, the  question  of  illegality  is  of  a  totally  different  descrip- 
tion. 

This,  however,  seems  to  me  to  be  beside  the  case  for  this 
reason.  I  think  upon  the  averments  of  the  bill,  it  would  be 
difiicult  to  hold  that  this  society  could  ever  be  registered  as 
an  English  society,  under  any  circumstances,  because,  to  do 
this,  all  the  parties,  who  have  taken  shares  in  the  company, 
and  upon  a  totally  different  representation,  must  be  bound.  It 
would  be  extremely  difiicult  to  say  that  against  the  shareholders 
of  this  company,  who  have  subscribed  upon  a  representation  that 
it  was  to  be  a  societe  en  commandite^  it  could  now  be  re^teredj 
either  provisionally  or  finally,  as  an  English  company,  subjecting 
them  to  a  different  class  of  liabilities,  and  placing  them  in  a  to- 
tally different  position.  I  therefore  think  such  a  course  cannot 
now  be  taken.  Independently  of  this,  and  assuming  the  com- 
pany to  be  one  which  could  and  ought  to  have  been  registered, 
I  confess  I  should  have  felt  very  little  difficulty  on  the  point 
which  was  mainly  urged  at  first,  whether  or  not  a  company,  con- 
stituted like  this,  should  not  be  entitled  to  file  its  bill  to  have  its 
money  replaced  and  secured  because  the  promoters,  whose  duty 
it  was  to  register  it,  had  neglected  to  do  so.  I  apprehend  the 
whole  scope  and  frame  of  the  Joint  Stock  Companies  Registra- 
tion Act  is  clearly  to  protect  the  public  against  all  kinds  of 
fraudulent  schemes  that  might  circulate  in  the  share  market. 
Everything  there  is  levelled  against  promoters,  and  every  duty 
is  imposed  upon  them,  and  section  24.  contemplates  cases  in 
which,  notwithstanding  all  this  care,  promoters  shall  receive 
money  before  they  attempt  any  registration  at  all,  and  it 
imposes  penalties  upon  them  in  this  respect.  If  a  case  of  that 
kind  occurred,  it  would  be  very  difficult  to  persuade  me  that  this 
company  was  not,  in  this  sense,  a  company,  although  they  could 
not  do  more,  or  stir  a  step  further  without  registration!  or  that 
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they  were  not  sufiSciently  qualified  to  be  called  a  company  to     ,  ^^^^-  ^ 
baTC  back  their  money,  not  on  the  ground  of  its  being  a  bubble*        Yicb- 
but  to  have  back  their  money  and  the  land  and  other  things,   Cn^cKixoa 

which  had  been  acquired  with  that  money,  and  also  to  have  an       . 

account  from  the  promoters,  whose  diity  it  was  to  register  the        ®^"™ 
company,  on  the  footing,  as  between  them  and  the  promoters,  of    Momteaux. 
its  being,  in  truth,  a  company,  and  upon  the  principle  that  a     judgmau. 
man    cannot  aver   anj  wrong  or  omission  of  his  own  as  an 
answer  to  a  bill  seeking  such  relief. 

In  overruling  the  demurrer,  I  proceed  upon  this,  that  the  de- 
fendants themselves  have  obtained  this  money  on  certain  repre- 
sentations made  by  them,  and  which  I  must  take  upon  the  face 
of  the  bill  to  be  true,  as  if  they  were  valid  representations,  and 
enabled  them  to  act  according  to  the  scheme  of  the  intended 
association;  that  they  have  acquired  property  on  the  faith  of 
those  representations  and  as  for  the  society ;  and  that  if  that 
property  be  about  to  be  misapplied,  it  is  impossible  for  them  to 
say  they  are  not  to  have  it  secured  for  the  benefit  of  all  those 
persons,  for  whose  purposes  they  undertook  to  disburse  and  apply 
it,  although  that  benefit  may  not  be  xdtimately  in  the  shape,  in 
which  the  parties  originally  intended  the  money  to  be  invested 
and  used.  So  far  as  it  has  been  invested  and  used,  they  have  a 
T^ht  to  say :  ^*  Stay  your  hand :  keep  it  all  safe :  have  it  in  hand 
for  us,  -whatever  relief  we  may,  in  some  other  cause  or  proceed- 
ing, be  entitled  to.  So  long  as  you  have  taken  it  from  us,  upon 
this  representation,  you  are  trustees  for  us  of  that  fund,  and 
cannot  apply  it  to  any  other  purpose.  ^  Upon  this  broad  and 
general  principle  I  overrule  this  demurrer. 

Solicitors:  Amory,  Travers,  if  Smith;  and  Hancock  4*  Sharp, 


Ef   THE   MATTER  OF  THE   ARBITRATION  BE- 
TWEEN    W.   H.   LORD  AND   THE   GOVERNOR        ^^  ^ 

AND  COMPANY  OF  COPPER  MINERS  IN  ENG-  Chakc^b 

LAND.  J^^- 

—  Nov,  25. 

In  this  matter,  which  was  adjourned  from  chambers,  Mr.  Lord,  The  Common 
a  shareholder,  had  instituted  a  suit  in  Chancery,  in  order  to  eedare  Act, 

protect  the  interests  of  himself  and  the  other  shareholders  from  i^^^,  is  re- 
trospective in 

its  operation. 

Bdif  that  the  words  of  the  12th  section  of  thb  Act,  1854,  "  in  any  case  of  arbitration,"  would 
iaefaide  the  appointment  of  an  umpire  under  an  arbitration  clause  contained  in  a  company's  special 
Act  1851,  b J  reference  to  the  arbitration  clauses  ^of  the  Companies  Clauses  Consolidation  Act, 
1645,  in  a  case  which  the  machinery  of  the  latter  Act  could  not  reach. 

Bdd  also,  that  this  Court  has  jurisdiction,  under  the  Common  Law  Procedure  Act  1854,  to  ap- 
pi»nt  an  umpire  in  a  case  where  the  arbitrators  differed,  the  Companies  Clauses  Consolidation 
Act,  under  wliich  the  arbitration  was  to  proceed,  not  providing  for  this  particular^case. 

Qaare,  whether  the  ward  **  docvment "  may  not  include  an  Act  of  Parliament. 
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lo68|  and  it  was  agreed  that  the  suit  should  be  put  an  end  to, 
and  that  he  should  be  paid  his  costs^  not  exceeding  a  sum  spe- 
cifiedi  to  be  determined  by  arbitration.  A  clause  was  there^ 
upon  introduced  into  the  Company's  Act  of  186  ]»  intituled 
<'  An  Act  for  facilitating  the  Settlement  of  the  Affairs  of  the 
Governor  and  Company  of  Copper  Miners  in  England,  and  for 
the  better  Management  of  the  said  Companyi"  by  which  (a)  it 
was  enacted  that  the  claim  of  Mr.  Lord  upon  the  company 
should  be  referred  to  arbitration,  in  manner  provided  by  the 
Companies  Clauses  Consolidation  Act,  1845.  (b)  Two  arbi- 
trators were  accordingly  appointed  early  in  1864;  and  by  an 
order  dated  the  11th  of  July,  the  submission  was  made  an 
order  of  the  Court  of  Chancery. 

The  arbitrators  met  in  pursuance  of  clause  130.  of  the 
Companies  Clauses  Act,  to  appoint  an  umpire,  as  a  prelimi* 
nary  to  their  inquiry,  but  they  differed  as  to  the  class  from 
which  he  should  be  selected,  the  company's  arbitrator  think- 
ing he  should  be  a  barrister,  and  the  other  that  he  should  be 
a  commercial  man.  Being  unable  to  come  to  any  arrange- 
ment, Mr.  Lord,  on  the  24th  of  October,  the  day  on  which  the 
Common  Law  Procedure  Act  (e)  came  into  operation,  served 


(a)  \4&15  Vict.  c.  105.  8.  IS. 

(b)  By  the  180th  section  the  arbi- 
trators are  required  to  nominate 
and  appoint  an  umpire  to  decide  all 
matters  in  difference  between  them ; 
and  on  their  refusal  or  neffleot  to  do 
so,  by  section  131.  the  Board  of 
Trade  is  empowered,  if  they  think 
fit,  to  appoint  one  **  in  any  case  in 
which  a  railway  company  shall  be 
one  party  to  the  arbitration,  on  the 
application  of  either  party.** 

(c)  17  &  IS  Vict.  c.  125.  Bj  sect.  11. 
whenever  the  parties  to  any  deed  or 
instrument  in  writing  to  be  hereafter 
made  or  executed,  or  any  of  them« 
shall  agree  that  any  then  existing 
or  future  differences  between  them 
shall  be  referred  to  arbitration,  and 
any  one  or  more  of  the  parties  so 
agreeing,  &c.  shall  nevertheless  com- 
mence an  action  at  law  or  suit  in 
equity  against  the  other  party  or 
parties  in  respect  of  the  matters  so 
amed  to  be  referred,  the  Court,  in 
wiuch  such  action  or  suit  ia  brought, 
may  stay  all  proceedings  therein 
respectively  on  such  terms  as  it  may 
think  fit. 

Section  12.  enacts,  that  if  in 
any  case  of  arbitration  the  docu- 
ment authorizing  the  reference  pro- 
vide that  the  re&renoe  shall  be  to  a 
single  arbitrator,  and  all  parties  do 
nott  after  differences  have  arisen^ 
concur  in  the  appointment  of  an 


arbitrator ;  —  or  if  any  appointed 
arbitrator  refuse  to  act  or  Decomo 
incapable,  &c.,  and  the  terms  of  such 
document  do  not  show  that  it  wu 
intended  that  such  vacancy  should 
not  be  supplied,  and  the  parties  do 
not  concur,  &c. ;  —  or  if,  where  the 
parties,  or  two  arbitrators,  are  at 
liberty  to  appoint  an  umpire,  such 
parties  or  arbitrators  do  not  ap- 
point, &c. ;  -^  or  if  any  appointed 
umpire  refuse  to  act  or  become  in- 
capable, &c,  and  the  terms  of  the 
document  authorizing  the  reference 
do  not  show  that  it  was  intended 
that  such  vaOancy  should  not  be 
supplied,  &c., — then  in  every  such 
instance  any  party  may  serve  the 
remaining  parties,  or  the  arbitrs^rs, 
as  the  case  may  be,  with  a  written 
notice  to  appoint  an  arbitrator  or 
umpire  respectively ;  and  if  within 
seven  clear  days  after  service  of 
such  notice  no  arbitrator  or  umpire 
be  appointed,  it  shall  be  lawful  for 
any  Judge  of  any  of  the  Superior 
Courts  of  Law  or  Equitj  at  West- 
minster, upon  summons  to  be  taken 
out  by  the  party  servine  such  no- 
tice, to  appoint  an  arbitrator  or 
umpire,  wno  shall  respectively  bate 
the  like  power  to  act  in  the  re- 
ference and  make  the  award  as  if  he 
had  been  appointed  by  conaent  of 
all  parties. 
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a  notiee,  under  section  12,,  on  the  arbitrators,  to  appoint  an  >  ^^^^*  . 
umpire  within  seven  days,  or  that  an  application  would  be  made        Vicb« 

to  the  Court  for  that  purpose.     The  arbitrators  neglecting  to  ^^^^" 

appoint  an  umpire^  a  summons  was  taken  out  for  the  Vice'-       

ChaneeBor  to  appoint  aocordinir  to  the  statute.  .^"  Lokd'u 

AABXTBATlOflf 

Two  points  were  raised  during  the  discussion  at  chambers, 
and  were  adjourned  to  be  ai^ued  in  Court :  they  were  — 

L  Whether  the  Common  Law  Procedure  Act  was  retrospec*^ 
tive  in  its  operation,  so  as  to  apply  to  this  casCi  which  was  in 
ezisience  anterior  to  it ;  and 

IL  Whether  the  matter -being  referred  to  arbitration  by  the 
Company's  (special)  Act,  1851,  '^in  manner  provided  for  by  the 
Companies  Clauses  Act,  1845,*'  it  could  be  modified  or  regu- 
lated by  the  Common  Law  Procedure  Act,  1854. 

Mr.  Rok  and  Mr.  BovUl  for  Mr.  Lord,  contended  that  this  Argvmeni^ 
was  a  reference  under  an  agreement,  and  not  under  the  Com- 
pany's private  Act,  and  consequently  that  it  came  within  sec- 
tion 5.  of  the  Common  Law  Procedure  Act,  which,  being  de- 
daiatory  of  forms  and  modes  of  proceeding,  was  applicable  to 
all  matters  pending  at  the  time  it  came  into  operation.  This 
had  been  so  decided  by  the  Court  of  King's  Bench,  in  the  case 
of  Freeman  v.  Moyes  {a\  with  reference  to  the  3  &  4  WilL  4. 
&  42.,  as  to  executors.  So  also  in  regard  to  the  Chancery 
Practice  Amendment  Act  (&),  and  the  rules  relating  to  printing 
bill%  &c  Again,  the  late  Wills  Act  (e)'was  expressly  confined 
in  its  operation  by  the  last  clause  but  two.  By  section  13.  of 
the  Company's  private  Act,  the  arbitrators  had  only  to  fix  the 
iatOQAt  of  compensation,  and  not  to  decide  upon  the  rights  of 
the  parties.  This  section  simply  provided  that  the  reference 
should  be  conducted  in  a  particular  way. 

The  words  of  the  12  th  clause,  "  in  any  case  of  arbitration," 
are  absolute  and  unconditional.  Under  the  Companies  Clauses 
Act,  if  the  arbitrators  difier,  it  is  impossible  to  have  an  umpire 
^^ointed,  for  the  Board  of  Trade  can  only  interfere  in  a  case 
of  a  railway  company.  This  defect  is  supplied  by  the  remedy 
given  under  the  word  '<  document "  in  that  section  of  the  Corn- 
mom  Law  Procedure  Act,  which  in  no  way  interferes  with  that 
granted  by  the  private  Act.  A  mandamus  would  clearly  be  an 
inraffioient  remedy,  and  it  is  possible  the  Court  would  not  grant 
one. 

Mr.  WUleoch  and  Mr.  J9.  Edward  Turner  (of  the  Common 
Law  Bar),  amiri.    It  is  plain  from  clauses  5.   and  104.  (d)^ 

(a)  1  A.  &  E.  3SS.  {d)  By  the  5th  section  power  is 

15  h  16  Vict,  c  86.  given  to  the  arbitrator,  upon  any 

1  Viet  e.  26.  compulsory  reference  under  this  Act, 

o  4 
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VlCE- 

Chakcellob 
Wooi>. 

BeLord*s 
Arbitration. 


that  the  Legislature  never  intended  to  give  a  retrospective  effect 
to  the  Common  Law  Procedure  Act.  The  language  is  entirely 
prospective.  The  Court  must  leave  this  matter  to  be  settled 
by  the  Board  of  Trade  under  section  131.  of  the  Companies 
Clauses  Act,  which  for  this  purpose  must  be  read  as  if  the 
words  **  in  any  case  in  which  a  railway  company,  ftc."  had 
been  omitted.  The  company's  private  Act  referring  specially 
to  the  Companies  Clauses  Act  renders  this  the  evident  con- 
struction intended  by  the  Legislature.  There  is  no  ^*  docu- 
ment "  in  regard  to  this  reference  to  bring  the  case  within 
section  12, 


Judgment, 


The  Yice-Chanoellob.  In  this  case  I  entertained  very 
considerable  doubt  at  chambers,  and  I  do  not  say  that  I  am  en- 
tirely free  from  doubt  at  the  present  moment ;  but  being  bound 
to  decide  the  case,  I  have  come  to  the  conclusion  that  I  am 
authorized  under  the  Common  Law  Procedure  Act  to  appoint 
an  umpire. 

The  first  difficulty  that  occurred  to  my  mind  was  whether  or 
not  the  statute  was  intended  to  have  any  retrospective  ope- 
ration. The  case  of  Freeman  v.  Mayes  is  unquestionably 
exceedingly  strong;  but  I  observe  it  was  not  altogether  ap- 
proved of  in  a  subsequent  case,  Pinhom  v.  Souster  (a),  by  at 
least  one  of  the  Judges.  In  that  case  Mr.  Baron  Parke  ex- 
pressed his  dissent  from  the  decision  in  Freeman  v.  Moyes,  re- 
ferring to  the  well-known  rule  stated  by  Lord  Bacon  {b),  "  Nova 
constitutio  futuris  formam  imponere  debet,  non  prtBteritis,^  (c)  At 
the  same  time  a  distinction  does  seem  to  arise  here,  that  there 
is  a  wide  difference  between  provisions  which  regulate  the 
forms  of  procedure,  and  those  which  regulate  what  may  be 
called  the  substantial  contract  of  the  party.  I  think  that  is 
the  broad  principle  upon  which  an  Act  of  Parliament  of  this 
description  must  be  construed,  especially  where  it  is  meant 
to  be  highly  remedial  in  respect  of  procedure.  No  such  ques- 
tion can  arise  on  this  Act  as  was  raised  in  that  case  with 
reference  to  costs ;  but  where  it  is  simply  a  question  of  pro- 
cedure between  the  parties  it  would  be  held  under  this  Act,  as 


or  upon  a  reference  bj  consent  of 
all  parties,  where  the  submission  is, 
or  may  be  made  a  rule  or  order  of 
anj  of  the  Superior  Courts  of  Law 
or  Equity  at  Westminster,  if  he 
shall  thiuK  fit,  and  if  it  be  not  pro- 
vided to  the  contrarvi  to  state  his 
award  as  to  the  whole  or  anj  part 
thereof  in  the  form  of  a  special  case 
for  the  opinion  of  the  Court;  and 
when  an  action  is  referred,  judg- 


ment, if  so  ordered,' may  be  entered 
according  to  the  opinion  of  the 
Court. 

Sect.  104.  declares  that  the  Act 
shall  come  into  operation  on  the 
24th  of  October  1854. 

(a)  8  Exch.  B.  138.;  S.  C.  16  Jar. 
1001. 

(b)  Bac.  Abr.  439.  stat  C. 

le)  2  Inst  292.;  Broom*!  Hasums, 
14. 
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it  has  been  decided  under  the  Act  for  reforming  the  Court  of     ,  ^^^^'  , 
Chancery^  that  with  regard  to  a  proceeding  not  involving  penal-        vice- 
ties,  it  would  operate  on  all  cases  pending  at  the  time  of  its    Chancellor 

eoming  into  operation.     The  L^slature  seems  to  have  thought        

It  Beoessary  to  interfere  with  the  course  of  procedure  in  arbi-  ^  Rb  Lord's 
trations,  and  has  used  clauses^  which  in  some  places  appear 
expr^j  retrospective,  and  in  others  extremely  prospective;  «<9*»<» 
and  the  particular  clause  in  question  is  not  precisely  and  deter- 
miDately  in  either  the  one  form  or  the  other.  The  references 
under  sections  5.  and  IL,  must,  I  think,  be  taken  prospec- 
tirely,  whilst  section  13.  is  clearly  retrospective.  Then  comes 
thb  clause,  in  which  are  the  words  *^  if  in  any  case  of  arbi- 
tntion.^(a)  I  think,  under  these  circumstances,  the  soundest 
intetpretation  I  can  give  to  the  clause  in  question  (b)  is  that  it  is 
meant  to  refer  to  any  case  of  arbitration  whatever,  whether 
prospective  or  retrospective,  in  order  to  correct  the  practice  with 
leference  to  the  proceedings,  the  semi-judicial  proceedings,  so 
to  speak,  before  an  arbitrator. 

In  the  clause  itself,  two  remarkable  things  occur  to  show  how 
k'gUy  remedial  the  Act  is,  and  how  it  is  intended  to  be  for  the 
benefit  of  the  whole  community,  and  especially  of  those  parties 
wbo  have  once  adopted  this  mode  of  procedure,  and  that  no  im- 
pediment shall  be  placed  in  their  way.  Even  in  the  very  por- 
tioa  of  the  clause  I  am  to  consider  in  the  particular  case  now  be- 
fore me,  in  applying  the  remedy  where  the  parties,  as  in  the  pre- 
ceding and  subsequent  divisions,  may  themselves  have  objected 
to  the  adoption  of  the  course  there  pointed  out,  and  in  which  the 
powers  granted  by  this  Act  are  not  to  operate,  if  the  document 
show  no  intention  that  the  vacancy  should  be  supplied,  or  rather 
an  intention  that  it  should  not  be  supplied,  no  such  qualification 
is  imposed*  It  seems  to  have  been  thought  by  the  Legislature 
that  an  umpire  should  be  appointed,  even  if  the  parties  to  the 
deed  had  said,  in  case  the  two  arbitrators  do  not  appoint  an 
umpire,  it  is  not  intended  that  any  should  be  appointed,  having 
fint  given  power  to  appoint  one,  in  case  they  neglect  or  refuse 
to  do  so.  When  once  the  power  is  vested  in  the  two,  it  says 
no  rdusal,  no  quarrel,  no  disputing  on  their  part,  shall  prevent 
tins  remedy,  which  the  parties  have  adopted  by  acquiescence,  of 
proceecBng  by  arbitration,  or  defeat  it  by  their  neglect  or 
refiisal,  exen  though  the  intention  may  appear  on  the  face  of 
the  instrnment.  That  is  the  strongest  possible  view  the  Legis- 
latDie  could  take  of  what  was  right  and  just  for  the  purpose  of 
providing  a  remedy  in  cases  of  this  description. 

Looking  at  this  statute,  therefore,  as  a  mode  of  remedying 

(a)  Sect  12.  ubi  tupra.  (h)   Sect.  12. 
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^      those  defects,  which  impede  the  administration  of  justiGe,  in 


Vios-         accordance  with  the  express  wish  of  the  parties,  that  the  diffi- 
°  W^^'^    cultjr  should  be  settled  by  arbitration,  and  regarding  the  terms 

of  the  clause,  ^4n  any  case  of  arbitration,"  I  think  in  the  ab- 

Rb  Lord's  sence  of  anything  in^cating  the  prospectiye  or  the  retrospeo- 
tive,  I  am  not  infrinirinff  the  rule  even  in  this  the  soundest  in- 
^^^  '  terpretation,  as  laid  down  in  the  case  referred  to  {Mom  y. 
IJurden)  (a),  and  followed  in  Pinhom  v*  Souster,  where  Mr. 
Baron  Parhe  said  in  eflfect  that,  in  a  remedial  Act  of  that 
description  it  may  be  well  to  extend  and  give  to  the  parties 
prospectively  and  retrospectively  the  benefit  of  it. 

There  was,  however,  another  ground  about  which  I  felt  some 
difficulty  at  chambers,  namely,  that  the  word  '<  document,"  which 
occurs  in  the  preceding  portions  of  this  section  12.,  and  also  in 
the  subsequent  portion,  curiously  enough,  is  not  to  be  found  in 
that  part  of  the  clause  now  before  me.  It  is  probable  that 
this  word  was  not  inserted  simply  from  its  not  .being  required, 
because  the  document  itself  might  contain  a  provision  contrary 
to  the  intention  of  the  Legislature.  I  find  that  the  arbitration, 
in  fact,  instead  of  being  either  under  agreement,  or  depend- 
ing upon  the  terms  or  force  of  the  Act,  is  provided  for  by  the 
special  Act  of  this  Company,  1861,  by  efiectually  providing  a 
reference  under  the  Companies  Clauses  Consolidation  Act. 
If  that  Act  had  contained  no  power  of  arbitration  at  all,  so 
that  the  whole  thing  was  manifestly  a  mistake  of  the  Legisb* 
ture,  and  there  was  no  possibility  of  making  it  operate,  I  must 
have  rejected  that  clause  in  the  Company's  special  Act  altogether, 
or  have  arrived  at  some  mode  of  getting  out  of  the  difficulty  other 
than  that  which  it  is  now  necessary  for  me  to  adopt.  The  Com- 
panies Clauses  Consolidation  Act  does  contain  dear  clauses  for 
proceeding  to  arbitration  up  to  the  appointment  of  an  umpire, 
and  the  arbitrators  are  required  to  appoint  an  umpire  before 
they  commence  on  their  arbitration,  and  there  is  a  clause  that 
if  they  do  not  appoint  one,  then,  in  the  case  of  a  railway  com- 
pany, the  Board  of  Trade  ^haU  appoint  Therefore,  I  find  per- 
fect machinery  provided  so  far  as  it  goes.  But  the  Act  did  not 
go  fiir  enough  to  meet  this  case.  It  was  suggested  that  I  ought 
to  read  clause  131.  with  regard  to  the  subject  matter  of  the 
two  parties  before  the  Legislature,  in  this  Company's  special 
Act,  as  if  it  w^re  intended  to  be  read  without  the  worda  relating 
to  a  railway  company.  I  do  not  think  I  can  do  that  The  aelec- 
tion  by  the  Legislature  of  the  Board  of  Trade  to  act  as  umpire 
in  that  one  case,  and  that  only  of  a  railway  company^  must  be 
in  consequence  of  certain  powers  and  authorities  confided  to 

(a)  2  Exoh.  Rep.  22, 
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that  Board  with  reference  to  such  companies ;  and  I  read  the      ^  ^^^^'  , 
Act  as  applying  to  the  case,  of  giving  the  power  of  appointing        vjcb- 
arbitrators.  But  when  I  proceed  to  the  next  clause  (a),  about  Chawchllob 

the  appointment  of  umpire^  I  find  it  does  not  apply  to  this  case       I 

at  alL  KB  liOAD*s 

The  case,  then,  ia  reduced  to  one,  in  which  there  are  two  '"*"*^"^*' 
arbitrators,  with  power  to  appoint  a  third  as  umpire,  and  they 
do  not  agree  in  the  appointment.  I  am  not  sure  that  a 
liberal  interpretation  should  not  be  given  to  the  word  **  doou- 
ment."  It  might  not  be  too  strong  to  say,  although  that  may 
be  doubtful,  that  a  document  may  include  an  Act  of  Parlia- 
ment; but  in  this  case  it  would  be  a  rather  strong  construction, 
looking  at  the  whole  of  clause  12.,  to  hold  that,  because  the 
whole  tenor  of  the  Act  generally,  though  not  in  this  particular 
inBtanoe,  points  to  those  documents,  which  are  made  rules  of 
Court,  and  are  so  dealt  with.  Of  course  the  Act  of  Parliament 
eoold  not  be  made  a  rule  of  Court ;  and  perhaps  it  is  somewhat 
diflScult  to  flay  that  that  particular  document  should  be  included. 
I  think  I  may  safely  read  clause  12.  of  the  statute  thus:  that 
^  if  in  any  case  of  arbitration,"  first  of  all  the  document  autho- 
rizing the  reference  contain  a  certain  provision,  then  such  a  case 
is  to  oocur ;  —  or  if  any  arbitrator  refuse  to  act,  other  things 
msLj  be  done ;  —  or  if  '^  in  any  case  of  arbitration  where  the 
parties,  or  two  arbitrators  are  at  liberty  to  appoint  an  umpire, 
or  tiiird  arbitrator,  and  such  parties  or  arbitrators  do  not  ap- 
I>oint  an  umpire  or  third  arbitrator,*^  the  provision  of  the  clause 
is  to  apply  ;  — the  last  division  of  the  clause  may  well  apply  to 
any  case  of  arbitration.  But  it  would  be  wrong  to  hold  that^ 
if  parties  have  agreed  by  parol  to  refer  their  difference  to 
arbitration,  they  should  be  deprived  of  the  benefit  of  this  Act 
I  think  I  may  construe  the  whole  clause  as  applying  to  this 
particular  division  in  reference  to  any  case  of  arbitration,  where 
the  parties  or  two  arbitrators  cannot  agree  upon  the  election  of 
an  umpire.  It  seems  to  me,  therefore,  that  I  am  authorized  to 
app(nnt  an  umpire  under  this  particular  section  of  the  Act  of 
Parliament 

Solicf tonr :  £•  C.  fVfUtehurst ;  Desborough  jf  Young. 

(a)  Sect  ISl. 
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VlCE- 

Chancellor 
Stuart. 

Dec,  4,  5,  6,  7. 

In  an  adminis* 
tration  suit, 
£.  was  ap- 
pointed by 
the  Coart, 
in  1819, 
consignee  of 
the  testator's 
West  India 
estate,  which 
was  subject  to 
a  mortgage 
created  in 
1795,  and  E. 
continued  such 
consignee 
up  to  1830, 
when  he  was 
discharged 
upon  his  own 
petition.    In 
1837,  the 
compensation 
money,  in 
respect  of 
the  slaves 
on  the  estate, 
was  paid  into 
Court    In 
1839  the  mort- 
gagee was 
mi^e  a  party 
to  the  cause. 
The  Master,  by 
his  report, 
dated  in  May 
1842,  found  a 
balance  due  to 
£.  as  con- 
signee. 

Hdd,  that  E. 
was  entitled  to 
be  paid  out 
,  of  the  com- 
pensation 
money  his 
balance,  with 
interest  from 
May  1842,  at 
4/.  per  cent 
per  annum,  in 
priority  of  the 
mortgage. 

A  consignee 
is  not  entitled 
to  be  paid 
out  of  the 
interest 
on  the  com- 
pensation mo- 
ney for  slayet  so 


MORISON  V.  MORISON. 

In  1815  the  original  bill  was  filed  for  the  administration  of  the 
estate  of  George  Morison,  the  testator  in  the  cause^  who  died  in 
December  1814. 

In  1795,  an  estate  called  Les  Coteaux,  in  the  island  of 
Tobago,  in  the  West  Indies,  with  the  slaves  thereon,  was  mort- 
gaged by  the  testator,  for  securing  the  repayment  of  the  sum 
of  7500/.  and  interest  at  the  rate  of  621  per  cent,  per  annum. 
The  mortgage  debt  had  not  been  paid,  and  the  right  to  it  was 
now  vested  in  Russell  Ellice. 

By  an  order  made  in  the  cause,  dated  in  March  1817,  a  refer- 
ence was  directed  to  the  Master  to  appoint  a  proper  person  con- 
signee of  the  testator's  estates,  in  the  West  Indies. 

Those  estates,  which  were  five  in  number,  were  situate  in  the 
island  of  Tobago,  and  consisted  of  the  plantations  of  Greenbill, 
Friendship,  Les  Coteaux,  Golden  Lane,  and  Mount  Pleasant, 
and  the  buildings  and  slaves  thereon  respectively. 

The  Master,  by  his  report,  dated  in  May  1819,  certified  that 
he  had  appointed  £dward  EUice  consignee  of  all  the  testator's 
estates. 

By  an  order  of  the  13th  of  November  1830,  Edward  EUice 
was,  upon  his  own  petition,  discharged  from  his  office  of  con- 
signee. 

On  the  10th  of  March  1837,  an  order  was  made  for  the  in- 
vestment, in  consols,  of  the  three  sums  of  3581/.  14f.  7<{., 
21762.  10#.  3cf.,  and  7563/.  11«.  6d;  the  first  of  these  sums 
being  the  amount  of  compensation  money  awarded  in  respect 
of  the  slaves  on  the  Greenhill  and  Friendship  estates ;  the  second, 
the  amount  of  compensation  money  awarded  in  respect  of  the 
slaves  on  the  Golden  Lane  estate ;  and  the  third,  the  amount  of 
compensation  money  awarded  in  respect  of  the  slaves  on  the 
Les  Coteaux  estate.  These  three  sums  were  accordingly  in- 
vested in  trust  in  these  causes  in  the  purchase  of  the  several 
sums  of  422421  3^.  llcf.,  3/.  per  cent,  consols;  2666/.  18«.  Sd, 
like  stock ;  and  89202.  6«.  7<f.,  like  stock. 

The  Master,  by  his  report,  dated  in  February  1841,  certified 
that  he  had  appointed  George  Forsyth  consignee  of  the  tes- 
tator's estates  in  the  island  of  Tobago. 

In  February  1839,  Russell  EUice  and  other  parties  were 
brought  before  the  Court  by  supplemental  bUl. 

long  as  he  continues  consignee. 
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By  the  Master^s  report,  dated  the  7th  of  May  1842,  a  balance 
of  5ZZ5L  Bs.  Td,  was  found  due  to  £dwaid  EUice,  on  passing  his 
accounts  as  consignee. 

By  an  order  dated  the  23rd  of  May  1844,  the  Master  was 
ordered  to  inquire  what  encumbrances  there  were  affecting  the 
before^mentioned  estates,  and  the  sums  awarded  as  compensa- 
tion money  for  the  slaves  thereon* 

By  his  certificate,  dated  the  24th  of  April  1864,  the  Master 
found  that  the  sum  of  32,81521  lis.  3d  was  due  to  George  For- 
eyth,  on  passing  his  account  as  consignee,  in  respect  of  all  the 
estates,  up  to  the  30th  of  April  1852. 

TheMaster,  by  his  report,  dated  the  12th  of  May  1854,  found, 
imier  aSa,  that  the  sum  of  18,3432.  Ss,  was  due  to  Russell 
EDice,  and  payable  out  of  Les  Coteaux,  in  respect  of  the  mort- 
gage debt  of  750021,  created  in  1795,  and  arrears  of  interest 
thereon* 

There  were  now  standing  in  the  name  of  the  Accountant- 
General,  to  the  credit  of  these  causes,  the  sums  of  15,307/.  2s.  Sd. 
32.  per  cent  consols,  4400/.  I9s.2d.\ike  stock,  and  7248/.  12«.11(/.; 
the  first  of  these  sums  being  the  amount  of  stock  purchased 
with  the  compensation  money  awarded  in  respect  of  the  slaves 
on  &e  Les  Coteaux  estate,  with  the  accumulations  of  interest 
thereon ;  the  second  of  these  sums  being  the  amount  of  stock 
purchased  with  the  compensation  money  awarded  in  respect 
of  the  slaves  on  the  Golden  Lane  estate,  with  the  accumulations 
of  interest  thereon;  and  the  third  of  these  sums  being  the 
amount  of  stock  purchased  with  the  compensation  money  awarded 
in  respect  of  the  slaves  on  the  Greenhill  and  Friendship  estates, 
with  the  accumulations  of  interest  thereon. 

Three  petitions,  one  by  Edward  EUice,  another  by  George 
Forsyth,  and  a  third  by  Russell  EUice,  came  on  to  be  heard, 
with  exceptions  to  the  Master's  report  of  May  1854,  and  with 
cause  on  further  directions. 

Bdward  EUice,  by  his  petition,  claimed  to  be  paid,  out  of  the 
fund  now  in  Court,  the  sum  of  5335/.  Ss.  7d.,  with  interest 
thereon,  from  the  7th  of  May  1842,  the  date  of  the  Master's 
report  by  which  such  sum  was  found  to  be  due  to  him. 

George  Forsyth,  by  his  petition,  claimed  to  have  the  ac- 
eamulations  of  interest  and  dividends  on  the  several  sums  of 
4224/.  3s,  lid.  3/.  per  cent,  consols,  2566/.  18^.  M.  Uke  stock, 
and  8920/1  6^.  7d.  like  stock,  purchased  with  the  compensation 
money  awarded  in  respect  of  the  slaves  on  the  before-mentioned 
estates,  sold,  and  applied  in  part  satisfaction  of  the  said  sum  of 
32,8482.  185.  3d.,  found  due  to  him  by  the  Master's  report  of 
May  1854;  and  the  dividends  thenceforth  to  accruo  due  on  the 
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three  several  sums  of  4224/.  3«.  lid,  3/.  per  cent  oonsols, 
2566/.  I8s.  Sd,,  like  stock,  and  8920/.  6s.  Id.,  like  stock,  from 
time  to  time  applied  in  further  satisfaction  of  such  earn  of 
32,8482:  18^.  S</, 

Russell  EUioe,  by  his  petition,  claimed  to  be  paid  the  mort- 
gage money  and  interest  due  to  him  in  respect  of  the  mortgage 
created  in  1795,  out  of  the  stock  purchased  with  the  compensa- 
tion money  awarded  in  respect  of  the  slaves  on  Les  Coteaux, 
and  the  accumulations  of  interest  and  dividends  thereon»  in 
priority  of  Edward  Ellice  and  George  Forsyth. 

Mr.  Wigram  and  Mr.  Wichens,  for  Edward  Ellice  and  George 
Forsyth.  The  consignees  had  a  lien  on  the  fund  in  Court,  and 
this  claim  was  paramount  to  that  of  the  mortgagee^  Forsyth 
had  a  right  to  the  dividends  of  the  compensation  money  as  part 
of  the  income  of  the  estate.  Ellice  could  not  have  come  to  the 
Court  before  to  ask  for  payment  of  his  claim ;  but  even  if  he 
could,  it  was  enough  for  him  to  have  come  before  the  fund  had 
been  parted  with.  In  whatever  the  consignees  had  done,  they 
had  acted  with  the  consent  of  the  parties  beneficially  interested. 
The  consignees,  having  been  appointed  by  the  Court,  were  en- 
titled to  be  paid  out  of  any  fund  under  its  control. 

They  cited  ScoH  v.  NesbiU  (a),  Sayers  v.  Whitfield  («),  Si^ 
mond  V.  Hibbert  (c),  Farquharsan  v.  Balfour  (</),  and  He  Tharpt 
before  Lord  St.  JLeonards,  but  not  reported,  (e) 


(a)  14  Ves.  438. 

{h)  1  Knapp.  13S. 

(o)  ]  R.  &  M.  719. 

(d)  8  Sim.  210. 
■  (e)  The  following  is  the  transcript 
of  the  shorthand  writer*8  note  of  what 
Lord  SU  Leonards  said  in  the  case  of 
Re  Tharpf  referred  to  in  the  argu- 
ment :  — 

Tbb  Lord  Chancellob.  I  have 
already  stated  that  I  do  not  mean  to 
decide  any  question  in  this  matter  at 
present,  and  that  it  will  be  necessary 
that  it  should  be  argued  very  deh- 
berately  with  reference  to  the  differ- 
ent questions  before  the  Court.  In 
throwing  out  what  my  present  im- 
pression is,  I  by  no  means  mean  to 
bind  myselfi  but  I  simply  state  that 
impression  with  a  view  to  assist  the 
counsel  in  the  future  arguments  of 
the  case.  I  will  just  point  out  what 
presses  upon  my  mind. 

The  first  question  is  this:  It  is 
contended  for  the  merchaotf,  the 
consignees,  that  they  have  now  a 
charge  upon  the  corpus  of  the  estate, 
upon  the  inheritance  of  tbe  estate, 
of  which  the  lunatic  is  only  tenant 
for  life,  for  the  whole  amount  of  their 


claim  of  some  200,0002.  or  300,000/. 
Now,  I  think  it  is  impossible  to  make 
out  that  charge  at  present  in  the  way 
in  which  it  is  endeavoured  to  be  sus- 
tained.   That  I  think  quite  impos- 
sible.   But  there  has  been  a  prevail- 
ing  impression    in  the    profession, 
that  the  consignee's  charges  upon  a 
West  India  estate  stand  upon  a  dif- 
ferent footing  to  the  common  charges 
in  this  country.    That  is  undeniable, 
and  th»  difference  between  the  es- 
tates accounts  for  it.    In  Ireland  it 
is  a  very  common  equity  to  have,  as 
a  prior  charge  to  ail  other  encum- 
brances,what  is  called  salvage  money. 
There  is  a  leasehold  estate,  or  estate 
held  for  lives,  to  which  half  a  dozen 
people  are  euUtled   in    aucoession, 
many  of  them  being  mortgagees  ac- 
cording to  certain  priorities;  ^e  last 
man    of  all  who  U  entitled,  afiter 
everybody   being  in  possession,  re- 
deems, I  may  say,  the  estate,  by  pay- 
ing  the   landlord,    who    otherwise 
would  have  recovered  the  estate  and 
taken  it  from  every  body.      This  is 
what  is  called  salvage  money.     That 
is  an  established  equity,  and  a  very 
proper  equity.     He  that  pays  the 
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Mr.  Baeen,  Mr.  Malifu,  and  Mr.  Brett,  for  the  mortgageo, 
Russell  Ellioe.    A  oonngnee  waa  not  entitled  to  be  pud  out  of 


nlvB^  lutf  t  prior  incumbrance  to 
tferj  other  charge  md  interest,  be- 
came, 80  far  as  anj  interest  is  left  to 
anybody  bejond  the  chai*ge,  it  is 
acquired  by  that  payment  in  the 
mipe  of  redemption  money*  Now, 
it  most  be  upon  some  saoh  principle 
that  this  claim  ia  to  be  maintained  in 
any  way.  The  cium  would  seem 
mher  to  attacb  only  as  r^ards  the 
oompeiiaation  money  for  the  slayes, 
becttue  as  the  estate  is  represented 
ai  of  no  yalue»  but,  on  the  contrary, 
ai  iaoorring  a  yearly  loss  of  26001, 
it  would  be  difficult  to  say  that  any 
laigenun  is  to  be  paid  in  respect 
of  asrinff  that  whioh  happens  to  be 
deatmyeo.  But  as  regards  the  eom- 
penaition  monej  for  the  slares,  with« 
ont  the  large  expenditure  made  for 
tlie  supply  of  those  slaves  and  their 
maintenance  for  the  ciUtivation  of 
the  estate,  those  slaves  could  not 
hare  continued  to  exist  up  to  the 
tone  of  redemption  by  the  great 
pant  of  20,000,000/.  by  the  people 
of  this  country  to  redeem  slaves  from 
a  itate  of  slavery.  And,  therefore,  if 
the  money  which  represents  the 
■laves  was  the  produce  of  thnt  ex- 
penditure, which  must  depend  upon 
very  elaborate  inquiries  and  con* 
Mwtions,  then  to  that  extent  the 
noneya  expended  by  the  merchants 
■ught  be  coDsiden^  as  salvage 
Bioiiey,  which  had  produced  those 
(Uvea,  which  slaves  had  been  libe- 
rated or  redeenied  with  that  monej 
which  now  represents  them  in  this 
Court,  and  to  that  extent  the  charge 
may  perhaps  be  established.  I  ap- 
pr^end  tnat,  generally  speaking, 
vith  reference  to  the  equity  of  West 
India  estatea,  it  could  hardly  ever 
have  gone  beyond  this,»as  I  said  in 
the  course  of^  the  argument, — ^that 
when  consignees  were  supplying  the 
estate  as  they  ought  to  do,  sending 
entail  the  supplies,  all  the  machinery, 
ail  tbe^dothing,  all  the  food,  in  point 
ef&c^  except  what  was  found  in  the 
place  itaelf,  and  were  receiving  back, 
tt  they  did,  all  the  produce  of  the 
estate  except  what  was  sold,  the 
foeunon  portions  of  it  sold  in  the 
idand,  tand  keepb^  the  account  as 
they  did,  and  chargmg  their  commis- 
■UB,  if  there  was  then  a  balance  on 
^»r  aeconnti,  the  profits  in  the  case 


of  a  tenant  for  life,  would  not  have 
properly  gone  to  the  tensnt  for  life 
until  their  account  wss  cleared,  and 
they  could  not  and  ought  not  to  have 
allowed  the  tenant  for  life  to  have 
received  any  portion  of  these  profits 
if  they  were  dealing  with  a  tenant 
for  life,  until  their  account  was  paid ; 
and  if,  in  that  case,  after  the  tenancy 
for  life,  it  turned  out  there  was  stiU 
a  balance  due,  and  that  balance  had 
been  properly  incurred  in  maintaining 
the  estate,  then  it  might  properly  faS 
represented  as  monev  laid  out  for 
the  benefit  of  the  inheritance,  and, 
therefore,  that  balance,  at  that  pe« 
riod,  ou|[ht  to  be  a  charse  on  the 
tenancy  in  remiunder  of  Uie  estate^ 
That  one  oould  undentand ;  but  as 
to  a  general  charge  on  the  inheritance 
bv  Uie  mere  circumstance  of  mer** 
chants  acting  for  a  tenant  for  life 
and  not  consulting  the  remainder* 
men,  though  they  mav  have  been 
parties  to  a  cause  in  which  an  order 
may  have  been  made  for  the  appoint- 
ment of  those  oonsigneeSf^as  to  every 
shilling  of  the  expenditure  being  a 
oharse  on  the  inheritance — X  am 
speaking  as  at  present  advised,  not 
bmding  myself  to  anything,^-that  is 
an  extent  of  argument  to  which  I 
cannot  at  all  ijo. 

The  first  thing  to  be  done  on  this 
aooount  with  a  view  to  its  rectifica- 
tion in  its  bearing  on  the  different 
parties,  would  be  to  divide  it  into  dif- 
ferent portions,  and  the  first  portion, 
which  must  be  clearly  cut  off,  and 
stand  on  its  own  footing,  is  that 
portion  which  is  represented,  as  it  is 
said,  but  it  does  not  matter  what  the 
sum  is,  to  have  amounted  to  230,000^. 
and  that  portion  to  have  been  added 
as  a  debt  on  the  part  of  the  con- 
siflnees  by  the  policies  of  assurance,^ 
i^iow,  the  policies  of  assurance,  be- 
yond all  doubt,  were  effected  at  the 
expense  of  the  life  estate,  whioh  at 
thi3  moment  I  will  not  consider,  but 
whether  the  merchants  were  entitled 
to  have  those  policies  kept  on  foot 
out  of  the  life  estate,  is  a  question 
to  be  considered,  but  ikey  could  have 
no  pretence  to  have  had  the  policies 
at  all,  except  by  the  order  of  the 
Grreat  Seal.  They  could  not  of  course 
have  effected  policies  and  thrown 
the  expense  on  the  estate  even  of  the 
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tenant  for  life,  and  therefore  we 
must  look  to  the  order  of  this  Court 
acting  under  the  sign  manual,  to  see 
what  .authority  was  given  and  what 
the  Court  meant  to  do  in  that  respect. 

Now,  the  Court  made  an  order 
which  I  cannot  possibly  approve  of; 
that  is,  it  made  an  order  for  the  pay- 
ment tdtimately  of  the  expenses  of 
these  policies  out  of  the  rents  of  the 
English  as  well  as  West  India  estates, 
but  reserving  the  question  whether 
the  rent«  of  the  English  estates,  as  I 
understand  it,  ought  to  have  been  so 
applied.  That  was  a  very  mbchievous 
order.  The  Court  ought  to  have 
addressed  itself,  as  I  apprehend, 
speaking  with  submission,  to  the  duty 
at  the  time  of  deciding  whether  or 
not  the  fund  was  properly  ap- 
plicable. It  is  only  introducing  dif- 
ficulties which  afterwards  do  so  com- 
plicate a  case,  that  no  human  power 
can  deal  with  it.  By  disposing  of 
the  points  as  they  arise,  the  case 
ultimatelv  presents  no  real  difficulty. 

Now,  that  question  involves  this : 
whether  or  not  the  consignees  are 
entitled  to  the  benefit  of  the  whole 
produce  of  the  estate  in  discharge  of 
their  demand.  They  were  consignees 
only  of  the  West  India  estates,  and 
they  were  not  receivers  of  the  En- 
glish estates ;  but  there  being  a  debt 
now  represented  by  some  hundreds 
of  thousands  of  pounds,  the  question 
is,  whether  the  English  estates  of  the 
tenant  for  life  are  or  are  not  respon- 
sible for  that  debt.  I  have  already 
said,  and  I  repeat  it,  to  prevent  any 
misunderstanding,  that  I  am  decid- 
ing nothing,  but  it  strikes  me  that 
the  English  estates  are  liable ;  be- 
cause, supposing  the  tenant  for  life  in 
any  ordinary  case  has  estates  of  these 
two  sorts,  and  he  employs  a  man  as 
a  receiver  of  one  of  them,  what  would 
be  the  result  ?  Why,  that  whatever  is 
the  profit  of  the  estate,  he  takes ;  what- 
ever is  the  loss  on  the.account  of  the 
receiver,  the  receiver  acting  as  his 
agent  and  under  his  authority  in  re- 
spect of  the  one  estate,  he  must  bear 
out  of  his  general  estate ;  it  is  a  debt 
as  against  him.  Then  when  the  Great 
Seal  takes  possession  of  both  the 
estates  of  the  lunatic,  and  appoints  a 
man  a  committee  of  the  one  estate, 
does  it  not  act  as  the  tenant  for  life 
himself  would  have  acted  if  sane  P 
and  does  it  nut  incur  the  same  liabi- 
lity as  representing  the  lunatic's 
estate  generally,  as  the  lunatic,  if 


sane,  would  have  incurred  in  respect 
of  all  his  property  P  1  cannot,  there- 
fore, at  this  moment  see,  looking  at 
it  now,  on  what  principle  it  can  be 
contended  that  all  the  estates  of  the 
lunatic,  to  the  extent  of  his  life  in- 
terest, are  not  bound  by  the  debt 
which  is  incurred  in  respect  of  the 
Jamaica  estate  alone.  Suppose  no 
man  wotdd  have,  taken  the  appoint- 
ment of  consignee,  and  that  the 
Court  had  been  forced  to  act  itself 
as  if  it  were  the  owner,  what  must 
the  Court  have  doneP  The  Court 
must  have  done  the  very  act  which 
the  consiCTces  did.  It  might  have 
bought  the  supplies  in  the  market 
here ;  it  must  have  sent  them  out  just 
as  the  consignees  did,  and  have  sent 
them  to  the  West  Indies,  where  they 
would  have  been  in  effect  swallowed 
up  and  destroyed,  as  they  have  been, 
under  the  management  of  the  con- 
signees ;  not  from  any  fault  of  the 
consignees,  but  from  the  unhappy 
condition,  through  change  of  cir- 
cumstances, of  West  India  estates. 
Well,  then,  on  that  state  of  things 
the  same  result  would  have  hap- 
pened ;  that  is,  that  the  debts  so  in- 
curred by  the  Great  Seal  itself,  must 
have  come  out  of  the  general  assets 
of  the  tenant  for  life.  I  apprehendi 
therefore,  that  that  will  tdtimatelj  be 
the  view  which  whoever  has  to  de- 
cide the  case  must  take. 

Now,  to  come  back  to  the  policies. 
They  have  been  effected  out  of  the 
life  estate  of  the  lunatic;  they  be- 
long to  the  lunatic's  life  estate,  and 
to  nobody  else,  subject  to  this  charge. 
If  this  charge  is  to  be  considered  as 
a  charge  on  the  inheritance,  which 
I  think  it  cannot,  and  if  the  tenant 
for  life  is  to  contribute  his  propor- 
tion, which  he  must,  and  if  his  pro- 
portion did  not  go  beyond  that  which 
was  expended  on  the  policies,  it  may 
then  turn  out  that  the  policfes  would 
belonff  to  the  person  entitled  in  re- 
mainaer ;  they  would  go  certainly  in 
case  of  the  debt ;  and  if  the  debt 
were  relieved  to  that  extent,  that 
would  be  a  relief  to  the  persons  in 
remainder,  supposing  them  to  be 
liable  to  the  debt  itself.  Now,  these 
policies  belonging  to  the  life  interest, 
as  I  must  take  it  at  present,  must  be 
dealt  with  in  a  lunacy  on  a  separate 
ground.  If  the  circumstances  of  the 
lunatic*s  life  estate  would  permit 
them  to  be  kept  up,  and  at  the  same 
time  leave  sulhcient  provitfion  for  the 
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lonatic's  maintenance,  and  also  leave 
a  saffident  security  for  the  merchants* 
debt,  tken  it  would  be  proper  to 
keep  them  up  after  thejr  had  been  so 
long  maintained ;  but  ifit  should  turn 
out  OD  consideration  that  the  keep- 
ing tiiem  up  would  onljr  go  on  in- 
cr^dng  the  debt  in  a  much  greater 
ntio  than  anj  sum  received  can 
erer  paj,  then  it  majr  become  a  very 
grat  consideration  whether  those 
policies  should  not  now  be  sold,  and 
the  money  at  once   i4>plied  in  re- 
demption, as  far  as  it  will  so,  of  the 
fflerchsnts*  demand.  That  is,  I  think, 
(ffle  ^reat  question  to  be  ascertained; 
ud  if  those  questions  as  to  the  lia- 
hOitj  of  the  life  estate  and  as  to  the 
propriety  of  keening  up  the  policies, 
were  decided,  tnen  a  good  deid  of 
difficulty  would   be  removed  from 
this  case.    But  then  there  is  this 
Terj  important  consideration :  what 
is  to  he  done  with  these  West  India 
estates?    The  merchants  represent 
they  will  no  longer  continue  as  con- 
flgnees.  I  cannot  bind  them  to  con- 
tinue ss  such.    Then  what  is  to  be 
done  ?     I  am  stating  that  which  is 
not  denied,  that  every  year's  account 
Utterly  shows,  instead  of  a  gain,  a 
loss  of  2^002.  a  year.    I  cannot  pos- 
sibly allow  that  loos  to  go  on,  adding 
t  debt  that  never  can  be  paid,  as 
Hainst  the  lunatic's  life  estate,  or 
eren  as  against  those  in  remainder ; 
tod  the  rennaindermen  sit  by  here, — 
probably  they  will  become  a  little 
Bwre  active  when  they  consider  the 
real  state  of  their  affairs, — but  they 
sH  by  here  on  this  occasion  and  say^ 
We  have  no  concern  with  it ;  it  is 
with  the  tenant  for  life.    Do  what 
yoB  vill ;  I  do  what  I  will,  and  what 
looghttodo ;  and  what  I  shall  do,  if  I 
am  driven  to  it,  is  this,  I  shall  direct  the 
West  India  estates  to  be  abandoned, 
—thrown  up,  if  they  cannot  be  sold. 
I  wO!  sen  the  life  interest  if  I  can  sell 
it,  and  discharge  the  debt  under  the 
Act,  if  it  can  be  done ;  if  not,  it  must 
be  abandoned,  thrown  out  of  culti- 
Tidon,  and  let  what  can  be  done. 
1^  the  remaindermen  will   have 
to  consider  what  position  they  are  in. 
^hat  will  introduce  simply  this  que»- 
^ :  Is  the  estate  wortn  preserving 
or  not  ?    If  it  be  worth  preserving, 
<heo  an  persons  interested, — the  te' 
B^at  for  life,  the  lunatic,  and  this 
Coort,  which  represents  the  lunatic, 
acting  of  oonrae  fairly  between  all 
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parties,  the  tenant  for  life  and  those 
m  remainder  who  may  become  en- 
titled if  there  is  no  issue,  —  in  short, 
all  persons  having  an  interest  in  this 
property,  if  worth  preserving,  must 
seriously  address  themselves  to  the 
consideration  of  the  question,  Is  the 
estate  worth  preservins  ?  or  they  will 
find  that  the  estate  wm  suddenlv  be 
abandoned,  and  will  be  lost  to  them 
as  well  as  to  the  tenant  for  life. 

If  that  is  so,  I  shall  have  to  con- 
sider ultimately  what  is  to  be  done 
in  regard  to  the  pa3rment  to  the  mer- 
chants.     I    should   certainly    give 
them  the  means  of  payment,  so  fhr 
as  the  policies  afford  it,  if  it  be  de- 
manded by.  sale  of  those  policies. 
Then  if  they  are  entitled,  as  I  should 
apprehend  rather  at  present  they  are, 
to  the  whole  of  the  life  estates,  I 
should,  as  far  as  that  life  estate  ex- 
tends, be  compelled  to  consider,  what 
would  be  most  painful  for  me  to 
carry  into  execution,  whether  the 
allowance  to  the  lunatic  ought  not 
to  be  reduced ;  for,  anxious  as  I 
always  am,  and  always  shall  be,  to 
do  everything  that  is  i>roper  to  be 
done  for  the  proper  maintenance  of 
the  lunatic  according  to  his  station 
under  the  care  of  the  Court,  yet  I 
am  bound  to  see  that  the  interest  of 
the  honest  creditor,  whose  debt  has 
been  created  for  the  benefit  of  the 
estate  and  the  lunatic,  under  the  di- 
rection of  the  Great  Seal,  is  not 
neglected,  but  must  be  duly  pro- 
vided for  out  of  the  life  estate,  if  the 
life  estate  only  be  subject  to  the 
debt.    If  that  turn  out  to  be  the 
case,  therefore,  I  must  consider  whe- 
ther that  amount  of  30002.  and  odd 
can  be  continued  to  this  gentleman, 
and  I  must  appropriate  the  whole  of 
the  remaining  income  of  the  life 
estate.    I  am  assun/Ing  always  it  is 
liable,  not  deciding  that  I  shall  be 
compelled  to  appropriate  the  whole 
remaining  interest  to  the  extinction 
of  the  debt.    It  mi^ht  be  a  question 
whether  even  the  life  estate  should 
not  be  sold.  If  it  could  be  sold  under 
the  Act  of  Parliament,  that  would 
be  another  question,  which  I  do  not 
touch.    The  restdt,  therefore,  really 
is,  that  this  is  a  case  in  which  the 
parties  may,  by  comins  to  some  rea- 
sonable understanding  between  them- 
selves upon  some  of  these  questions, 
save  themselves  from  very  great  loss ; 
but  they  will  determine  that  for 
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claim  upon  the  estates  was  in  the  nature  of  a  lien,  and  this  he  lost 
when  he  relinquished  his  consigneeship  in  1 830.  As  to  Fonyth, 
he  was  not  appointed  until  1841,  long  after  the  compensation 
money  was  awarded,  and  on  no  principle  was  he  entitled  to  be 
paid  out  of  the  interest  of  that  fund.  He  cited  Bozon  ▼.  Bol- 
land  (a),  Sfuzw  v,  Simpson  (b).  Smithes  Mercantile  Law  (c), 
Burgee  Colonial  Law.  (d) 

Mr.  Craig  and  Mr.  Morris  for  parties  interested  in  remainder. 

The  Vice-chancellor  mentioned  Exparte  Pollard,  {e) 

Mr.  Elmsley  and  Mr.  Bovill  for  other  parties. 

Mr.  Wigram  in  reply. 

Thb  Yice-Chakcellob.  Two  of  the  petitions  which  the 
Court  has  now  to  dispose  of  are  by  consigneesi  who  were  ap- 
pointed under  orders  made  in  these  causes.  Upon  passing  their 
accounts,  under  the  direction  of  the  Court,  large  balances  haye 
been  found  due  to  each  of  them.  They  pray  to  have  the 
amount  so  found  due  paid  to  them  out  of  the  oompeneation 
money  now  in  Court  in  trust  in  these  causes.  That  com- 
pensation money  is  part  of  the  proceeds  of  the  estates  of  which 
each  of  the  petitioners  acted  as  consignee.  But  as  to  Mr.  Ellice, 
his  consigneeship  had  terminated  before  the  compensation  fund 
accrued;  and,  as  to  the  other  petitioner,  Mr.  Forsyth,  his  con- 
signeeship did  not  begin  till  after  the  compensation  money  had 
been  paid  into  Court  The  question  as  to  the  right  of  the  con- 
signees to  repayment  out  of  these  funds  has  been  aigued  by  re- 
ference to  several  reported  cases,  and  to  other  cases  not  reoorded 
in  any  printed  reports.  In  some  of  these  cases  the  90n8ignee8hip 
was  not  under  the  order  of  the  Court.  It  is,  therefore,  necessary 
to  distinguish  accurately  what  has  been  said  by  various  Judges 
of  this  Court  as  applying  to  the  case  of  a  consignee  who  seeks 
reimbursement  on  the  footing  as  a  lien  on  an  estate  preserved  by 
his  expenditure  during  a  management  conducted  by  arrange- 
ment with  the  owners,  from  what  must  be  kept  in  view  as  to 
the  rights  of  a  consignee  acting  under  the  direct  appointment  of 
this  Court,  and  making  advances  sanctioned  by  its  orders.  The 
case  of  Scott  v.  Nesbitt  (/)  was  that  of  a  consignee  not  appointed 

CoTirt  to  the  utmost  of  their  power, 
and  I  know  I  need  not  ask  it  in 
yain,  in  the  consideration  of  tlie 
Question  with  a  view  to  its  ultimate 
aecision. 

(a)  4  Myl.  &  Cr.  354. 
0  1  Y.  &  C.  C.  C.  782. 
)  Pp.  534.  540.,  5th  ediUon.  4 
t)  Vol.  iii.  pp.  349.  354. 
(e)  4  Dea.  27. 
(J)  14  Vei.  438. 


themselves,  and  consider  for  them- 
selves what  tbev  had  best  do.  In 
the  meantime  I  shall  direct  this  case 
to  stand  for  the  first  day  after  term, 
and  to  be  regularly  argued  by  the 
different  parties  on  the  points  of  law 
to  which  I  have  now  adverted.  I 
shall  request  that  as  much  care 
may  be  taken  by  the  counsel,  which 
Iknowtheywill  very  willingly  do,  as 
to  the  consideration  of  so  difficult 
a  case,  and  that  they  will  assist  the 
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b}  tiuB  Caorty  who  claimed  a  lien  on  the  estate  for  his  adyanoes 
made  belbie  the  Court  took  possession.     Lord  Eldon^  in  that 
case,  sustained  the  right  of  the  consignee  to  a  lien  on  the  estate 
on  equitable  prindples,  although  there  was  no  usage  in  the  co- 
lony to  sanction  it.     The  peculiar  nature  of  West  India  pro- 
perty, and  the  rights  of  the  owners  of  it,  whether  mortgagees  or 
othere,  being  subject  to  the  expenditure  necessary  for  its  ma- 
nagement, justified,  in  his  opinion,  the  claim  of  lien  by  the 
consignee.     He  said  that  the  concerns  of  such  estates  could  not 
he  carried  on  without  consignees ;  and  all  moral  justice  required 
that  for  that  for  which,  in  the  fair  discharge  of  their  duty,  they 
became  liable  in  respect  of  the  management  of  the  estate,  they 
should  be  indemnified  in  priority  to  the  daim  of  those  who  have 
iDtereats  in  the  estate  to  be  so  managed,  and  before  any  person 
can  have  any  benefit  from  it      This  right  of  the  consignee 
Lord  Eldon  upheld,  even  against  the  encumbrances  on  the  estate^ 
and  this  Lord  Cottenkam  notices  with  approbation  in  his  judg- 
ment in   Exparte  Pollard,  (a)     Li  the    case   of   Simond  y. 
SMert  (b\  Lord  Lyndhursi  afiirmed  the  decision  of  Sir  John 
Leach  in  fitvonr  of  the  consignee  not  appointed  by  the  Court. 
Lord  Lyndhursti  however,  according  to  the  short  report  of  his 
judgment,  seems  to  have  treated  the  lien  as  created  by  the 
ecmrse  of  dealing  between  the  parties,  which  fastened  the  lia- 
bility on  the  estate,  and  excluded  any  personal  liability  of  the 
owners.     Lord  Eldon,  on  the  other  hand,  treated  the  consignee 
as  entitled  to  a  personal  remedy  against  the  owners,  the  dealing 
wi^  the  estate  by  the  consignee  creating  a  personal  contract  in 
respect  of  which  the  estate  is  liable.     If  such  be  the  rights  of  con- 
mgnees,  acting  under  private  authority,  a  consignee  appointed  by 
the  Court,  and  expending  his  money  under  its  sanction,  may  rea- 
sonably look  for  his  reimbursement  out  of  every  fund  arising  from 
the  estate  under  its  controL     In  the  present  case,  his  right  is 
opposed  by  the  mortgagee  on  grounds  which  would  entitle  that 
mortgagee  to  take  out  of  Court  the  whole  fund,  leaving  the 
oooaignee  unpaid  for  his  expenditure.     It  is,  however,  not  easy 
to  understand  on  what  principle  any  encumbrancer  on  the  estate 
in  the  possession  and  management  of  the  Court  can  claim  its 
ptooeeds  free  from  the  burden  of  the  expenditure  properly 
incurred  in  its  nuinagement  and  authorized  by  the  orders  made 
in  the  cause.     If  the  mortgagee  had  chosen  to  exercise  his  l^al 
right,  he  might  have  taken  possession  of  the  estate.     If  he  had 
done  so^  he  must  have  managed  it  by  a  consignee  of  his  own 
appointment,  and  must  have  paid  to  that  consignee  any  balance 
due  on  the  settlement  o(  the  accounts.     That  balance  would 
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have  been  the  personal  debt  of  the  mortgagee^  and  the  consignee 
would  have  had  his  remedy  for  the  recovery  of  it,  not  only  per- 
sonally'against  the  mortgagee,  but  by  that  lien  on  the  estate 
itself  which  had  been  preserved  by  his  expenditure.     But  in  this 
case  the  mortgagee  did  not  take  possession.     He  allowed  the 
Court,  by   a  consignee  of  its  own  appointment,  to  take  pos- 
session, receive  the  produce,  and  provide  the   supplies  by  an 
expenditure  which  the  mortgagee  himself  did  not  choose  to 
incur.     The  debt  due  to  the  consignee  appointed  by  the  Court 
for  the  excess  of  his  expenditure  beyond  the  proceeds  of  the 
estate  has  been  properly  ascertained,  for  his  accounts  have  been 
passed  before  this  Court,  in  presence  of  the  mortgagee  as  well 
as  of  all  the  other  parties  to  the  cause.     It  is  said,  indeed,  that 
the  mortgagee  was  not  made  a  party  to  the  suit  until  after  the 
compensation  money  was  paid  into  Court  in  1837.    But  the 
possession  and  management  of  the  estate  by  the  Court  through 
its  consignee  has  existed  since  1817,  and  all  the  expenditure 
properly  allowed  to  the  successive  consignees,  in  keeping  up  the 
estates,  must  have  fallen  upon  the  mortgagee,  if  he  had  chosen 
to  take  possession.     He  has  preferred  the  management  by  the 
Court  to  the  risk  of  a  management  by  himself  and  his  own  con- 
signee.    I  say  he  has  preferred  it,  because  he  might  at  any 
period  have  claimed  his  right  to  the  possession  and  management 
with  all  its  risks.     Therefore,  the  circumstance  that  the  mort- 
gagee was  not  made  a  party  to  the  cause  till  after  the  compen- 
sation money  was  paid  into  Court,  cannot  affect  the  right  of  the 
consignee  to  repayment  out  of  the  compensation  money,  or  out 
of  any  other  proceeds  of  the  estate  which  he  managed  under  the 
directions  of  the  Court. 

The  relative  rights  and  liabilities  of  the  mortgagee  and  con- 
signee are  unchanged  by  the  mortgagee  being  made  a  party  to 
the  suit,  because  the  estate  and  interest  of  the  mortgagee,  as 
mortgagee,  have  been  all  along  the  same,  and  the  expenses  of 
keeping  up  the  estate  are  a  liability  to  which  the  mortgagee  has 
all  along  been  subject,  as  well  before  he  became  a  party  to  the 
suit  as  since.  Lord  Eldon^  in  Scott  v.  Nesbitt,  speaking  of  the 
debt  due  to  a  consignee  for  supplies  to  keep  up  the  estate,  where 
that  consignee  was  not  the  officer  of  the  Court,  says  it  entitled 
the  consignee  to  a  personal  remedy  against  the  owners.  ^^  The 
dealing  (of  the  consignee)  with  the  estate  creating,"  says  Lord 
Eldon,  ^^  a  personal  contract,  in  respect  of  which  the  estate  is 
liable."  Where  the  consignee  is  the  officer  of  the  Coart>  and 
acting  for  the  benefit  of  all  who  are  owners  of  the  estate, 
the  Court  must  apply  such  parts  of  the  estate  as  are  in  its 
hands  to  make  good  the  balance  which  it  finds  justly  due  to 


THE  EQUnr  BEPORTS. 


213 


liiin  for  tlie  expenditure  which  has  been  incurred,  under  its 
tathority^  in  dealing  with  the  estate.     In  the  case  of  Tharp 
(before  Liord  St  Leonards)  the  right  of  the  consignee  of  the 
West  India  estate  to  be  reimbursed  out  of  the  costs  of  the 
English  estates,  although  the  consignee  was  not  the  receiver  of 
those  estates,   was  recognized  by  Lord  St  Leonards.      The 
mortgagee  in   the   present  case,    claiming  to  take  the  com- 
pensation money  as  his  property,  and  to  leave  the  consignee  un- 
paid for  the  expenditure,  seeks  to  evade  the  expenses  of  that 
management  which  he  left  to  the  Court     To  permit  the  mort- 
gagee to  take  this  compensation  money,  or  any  other  part  of  the 
proceeds  of  this  estate,  or  any  fund  in  this  cause  belonging  to 
the  mortgagee  or  other  owners  of  the  estate,  without  reim- 
bursing the  consignee  the  debt  found  due  to  him  for  the  manage- 
ment on  behalf  of  all  the  owners,  would  be  a  violfition  of  those 
principles  of  natural  justice  on  which  Lord  Eldon  said  he  pro- 
ceeded in  the  case  of  Scott  v.  Nesbitt.     The  settled  estates  and 
the  devised  estates  have  been,  pursuant  to  the  directions  of  the 
Court,  under  one  common  system  of  management  by  the  con- 
fflgnees.     By  the  decree  on  further  directions  in    1827,  and 
afterwards  by  the  order  in  1831,  the  Court  directed  the  Master 
to  separate  the  accounts,  and  by  the  latter  order,  anticipating 
the  impracticability  of  such  a  separation,  directed  him  to  make 
such  apportionment  of  the  proceeds  as  should  seem  just.    The 
final  general  report  of  May  1854,  on  which  the  Court  must  now 
give  ftirther  directions,  shows,  as  the  result  of  those  directions 
for  separation  and  apportionment,  after  all  the  repeated  attempts 
by  petitions,  exceptions,  and  appeals,  that  the  Master  has  found 
it  impracticable  to  make  any  separation  or  apportionment  beyond 
what  he  has  stated  as  to  the  Greenhill  and  Friendship  estates. 
As  to  these  two  estates,  pursuant  to  the  report,  the  amount  of 
the  compensation  fund  which  now  stands  to  the  joint  account  of 
the  two  estates  must  be  carried,  as  to  one  third  to  the  separate 
account  of  Friendship  estate,  and  as  to  two  thirds  to  the  separate 
aoooant  of  the  Greenhill  or  settled  estate.     The  balance  due  to 
the  consignee,  being  on  the  accounts  of  the  gross  receipts  and 
expenditure  as  to  all  estates,  must  be  borne  rateably  by  all. 
Such  part  of  the  expenditure  of  the  consignee  as  consisted  in 
payments  for  maintenance  and  costs  of  the  suit,  being  made 
under  the  orders  and  authority  of  the  Court,  must,  as  to  the 
consignee's  right  of  repayment  out  of  the  funds  under  the  con- 
trol of  the  Court,  stand  upon  the  same  footing  with  the  outlay 
for  keeping  up  the  estate ;  for  the  mortgagee  has  not  sought  to 
set  aside  any  of  the  orders  or  decrees  which  authorized  these 

payments  by  the  consignee.     As  to  interest  on  the  balance 
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found  due  to  the  consignee^  I  have  asked  the  Begbtrar  to 
inquire  as  to  the  practice  of  the  Court.  No  precedent  has  yet 
been  furnished^  and«  in  the  absence  of  any  precedent,  the  more 
just  view  is  to  treat  the  interest  as  allowed  in  compensation  for 
the  delay  in  payment,  and  to  give  it  at  4il  per  cent,  per  annum, 
according  to  the  course  of  the  Court.  The  petition  of  Mr. 
Ellice  being  for  payment  on  his  final  discharge  after  passing  all 
his  accounts,  there  must  be  an  order  on  it  for  payment  to  him 
of  the  amount  of  the  balance  found  due  on  his  final  account, 
with  interest  at  4/.  per  cent,  per  annum  from  the  date  at  which 
the  Master  found  the  balance,  together  with  the  costs  of  hia 
petition  out  of  the  various  sums  in  Court,  to  be  borne  by  those 
funds  rateably  according  to  their  gross  amount.  As  to  the 
petition  of  Mr.  Forsyth,  proceeding  on  the  authority  of  the  case 
of  Farquharaon  v.  Balfour  (a),  he,  as  conrignee,  is  not  entitled 
to  be  paid  out  of  the  corpus  of  the  estate  so  long  as  he  continues 
consignee,  and  I  see  no  ground  for  making  any  distinction 
between  the  principal  and  interest  of  the  compensation  money. 
Nor  can  I  make  at  present  any  order  on  the  petition  of  the 
mortgagee,  as  I  cannot,  without  the  consent  of  the  conugnee, 
in  the  present  state  of  the  causes,  make  any  order  for  payment 
out  of  any  fund  in  the  cause  to  which  the  consignee  on  passing 
his  final  account  may,  on  the  principles  which  I  have  stated, 
daim  to  be  pidd. 


Mr.  Forsyth  afterwards  amended  his  petition,  praying  to  be 
discharged  from  being  consignee ;  that  the  balance  due  to  him 
on  passing  his  final  account  might  be  ascertained ;  and  that,  after 
satisfying  the  claim  of  Edward  Ellice,  as  prior  consignee,  such 
balance  might  be  paid  out  of  the  sums  of  15,307/.  2z.  Bd,,  72482. 
12«.  lldL,  and  4400/.  19«.  2</.,  8L  per  cent,  consols,  now  in 
Court,  or  the  residue  thereof. 

The  Yicic-Chancellob  made  an  order  according  to  the 
terms  of  the  prayer  of  Mr.  Forsyth's  amended  petition* 
Solicitors :   Thrupp ;  Ashurst,  Waller f  ^  Morrit. 


(a)  8  Sim.  210. 
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James 


Master  or 
.  THE  Roixa. 

FIELD  V.  MOORE,  n<w.  e,  7. 

J>0c2. 

FIELD,  by  his  will,  dated  16th  of  May  1839,  de-  ^  '^^^^ 
Tued  and  bequeathed  all  his  real  and  personal  estate  to  trustees  court  married 
upon  trust,  by  such  conveyances  or  assurances  as  should  be  ^*^hout  leave, 

-  -  ^,  ,  and  an  order 

deemed  expedient  to  convey  and  assure,  settle  and  limit,  all  was  made 
his  real  estates  upon  the  trusts  thereinafter  declared ;  and  he  mSct  S)^*'^ 
directed  that  such  conveyance  and  settlement,  as  to  one  portion  approve  of  a 
of  his  real  estate,  should  be  upon  trust  for  his  reputed  son  John  Jj\^™™. 
for  life,  and,  after  his  decease,  for  his  children ;  and,  in  default  P«<^7  upon 
of  issue,  in  trust  for  the  testator's  two  other  children,  Esther  and  children,  ex- 
James,  and  their  respective  issue,  in  manner  therein  mentioned;   eluding  her 
and,  in  default  of  such  issue,  in  trust  for  his  own  right  heirs.    The  settlement 
And  as  to  another  portion  of  his  real  estate,  upon  trust,  during    ™**®  "*f  ^'-t 
the  life  of  his  daughter  Esther,  for  her  separate  use,  without   order  con- 
power  of  anticipation ;  and,  after  her  death  upon  trust,  for  her   ^^yl  ^l^ 
issue,  in  manner  therein  mentioned ;  and,  in  default  of  such   husband  to  do 
issue,  upon  trust  for  his  two  other  children,  John  and  James,    saryforyea^e 
and  their  respective  issue ;  and,  in  default  of  such  issue,  in  trust   the  property 
for  his  own  right  heirs.     And  as  to  another  portion  of  his  real   ^™rus^ 
estate,  upon  trust  for  his  son  James,  and  his  issue ;  and,  in  de«   ^^^  the  sepa- 

rate  use  oi 

fault  of  such  issue,  upon  trust  for  his  said  two  other  children,   the  wife  for 
Esther  and  John,  and  their  respective  issue ;  and,  in  default  of  }f^®»  ^^  ^^^ 

,  ,  ,  her  decease 

such  issue,  upon  trust  for  his  own  right  heirs.  for  her  chii- 

The  portions  of  John  and  James,  in  the  event  of  their  be-    defauit^lwu 
conking  vested  in  Esther,  were  not  directed  to  be  settled  to  her   for  such  per- 

eepwate  use.  ^  ^han  her  hua- 

The  testator  died  in  1842,  leaving  his  illegitimate  son  John,  band,  as  she 

who  soon  afterwards  died  an  infiint  and  unmarried,  James,  who  appoint.^  The 

was  his  heir-at-law,  and  Esther,  his  only  children  surviving.  settlement  was 

executed  hv 

In  1846  a  suit  for  the  administration  of  the  trusts  of  the    the  wife,  but 
will  of  James  Field  was  instituted  by  Esther  Field  then  an   J^"  °J>*/^: 

.  ''  knowledged 

m£ant.  by  her  ac- 

In  1847,  Esther  Field,  being  still  an  infent  and  a  ward  of  JJ^I^J^ 
Court,  married  Samuel  Brown,  without  the  sanction  of  the    The  wife  died 
Court  t^''''^  ^''^* 

N^vuAte  havmg  ex- 

By  an  order  made  in  the  said  suit  dated  the  25th  of  August   ercised  her 
1848,  it  was  referred  to  the  Master  to  approve  of  a  proper   ^^n^ent 
■ettlement  of  all  the  property  to  which  Esther  Brown  was   ^7  v\   ^ 

a  suit  Oj  uo 
heir-at-law 
of  die  wifie  dabniog  her  rtal  estate  against  the  persons  entitled  under  her  will, — 
Hdd,  that  aa  against  the  heir  the  real  estate  of  the  wife  was  not  bound  either  by  the  order  of 
>e  Court  direcUng  a  settlement,  or  by  the  settlement  itself,  whioh  had  not  been  acknowledged  by 
«  vift  aeeocdiag  to  the  statate. 

p  4 


liOOBB. 

StatnumU 
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.  ^^^  .      entitled    upon  herself   and  her  children,   excluding  Samuel 

Master        Brown. 
ofthbRolm.       j^  j^^y  ^ggQ  jjg^j^^^  g^^^j^  attained  twenty-one. 

Yield  The  Master,  by  his  report,  dated  the  25th  of  June  1851, 

approved  of  the  terms  of  a  settlement  affecting  only  the  then 
present  property  of  Esther  Brown,  and  by  an  order  dated  the 
5th  of  July  1851,  the  report  was  confirmed,  subject  to  certain 
variations,  whereby  it  was  directed  that  such  settlement  should 
be  made  to  extend  to  and  include  as  well  her  future  as  present 
property,  and  the  Master  was  to  approve  of  proper  persons  to 
be  trustees  of  such  settlement. 

By  an  indenture  of  settlement  bearing  date  the  30th  of  De- 
cember 1851,  and  made  between  Samuel  Brown  of  the  first 
part,  Esther  Brown  of  the  second  part,  and  the  trustees  of  the 
settlement  of  the  third  part,  after  reciting  the  institution  of  the 
suit  for  carrying  into  execution  the  trusts  of  the  father's  will ; 
the  marriage  of  Esther  with  Samuel  Brown,  and  the  order  of 
the  25th  of  August  1848 ;  the  report  of  the  Master ;  the  orders 
of  the  25th  of  June  and  5th  of  July  1851 ;  the  &ct  that  the 
Master  had  approved  of  the  deed  and  had  directed  it  to  be 
.  executed  by  all  parties ;  —  It  was  witnessed  that  in  pursuance 
of  the  order  of  the  5th  of  July  1851,  and  for  and  in  considera-* 
tion  of  the  premises,  he,  the  said  Samuel  Brown,  did  thereby  for 
himself,  his  heirs,  &c,  covenant  with  the  trustees,  their  heirs, 
&c.,  that  he,  the  said  Samuel  Brown,  his  heirs,  &c.,  should  and 
would  make,  do,  and  execute,  and  join  and  concur  in  making, 
doing,  and  executing,  all  such  lawful  and  reasonable  convey- 
ances, assurances,  assignments,  acts,  deeds,  matters,  and  things 
whatsoever,  as  the  trustees  or  trustee  for  the  time  being  should 
require,  for  vesting  in  the  trustees  or  trustee  for  the  time  being 
all  and  Angular  the  real  and  personal  estate  and  effects  whatso- 
ever of  or  to  which  the  said  Esther  Brown,  or  Samuel  Brown 
in  her  right,  or  any  person  or  persons  in  trust  for  them  or  either 
of  them,  in  such  right  as  aforesaid,  were  or  was  then  seised,  or 
possessed,  or  entitled,  in  possession,  reversion,  remainder,  ex- 
pectancy or  contingency,  for  any  estate  whatsoever,  or  which 
at  any  time  thereafter  should  by  any  descent,  transmission,  de- 
vise, gift,  donation,  representation,  or  otherwise,  descend  to,  or 
devolve  upon,  or  vest  in  the  said  Esther  Brown,  or  the  said 
Samuel  Brown  in  her  right,  for  any  estate  or  interest  whatso- 
ever, either  at  Law  or  in   Equity,  in  possession,  reversion, 
remainder,  expectancy,  or  contingency;   and  it  was  thereby 
directed  that  when  such  real  and  personal  estate  should  become 
so  vested  in  the  said  trustees,  they  should  hold  the  same  upon 
trust,  at  the  request  of  Esther  Brown,  during  her  life,  and  after 
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her  decease^  tbcn  at  their  own  dificretion,  to  sell  and  convert     ,  ^^^'  , 
into  money  tlie  said  real  and  personal  estate,  and  to  stand  pos-      MAgrsB 
sesaed  of  the  moneys  to  arise  therefrom  upon  trust  for  the  sepa-  ^  ^"^^  liotLt, 
nte  use  of  the  said  Esther  Brown  during  her  life,  and  for  her        yjsld 
diildren  and  issue  after  her  decease,  and,  in  default  of  children  «• 

or  other  issue,  upon  trust  for  such  person  or  persons  other  than 
Samuel  Brown  as  the  said  Esther  Brown  should  by  her  will     Staimait 
£iect  or  appoint,  and  in  default  of  appointment*  in  trust  for  her  ' 

sext  of  kin,  according  to  the  statute.     The  deed  contained  a 
power  for  Esther  Brown  in  any  event,  and  under  any  circum- 
stances, and  whether  covert  or  sole,  to  appoint  by  will  one  half 
of  the  trust  property  to  any  persons  or  person  except  Samuel 
Brown ;  and  also  a  power  for  Esther  Brown,  in  the  event  either 
of  the  death  of  Samuel  Brown  in  the  lifetime  of  Esther  Brown 
without  ever  having  had  any  issue  by  her,  or  in  the  event  of 
the  marriage  between  Samuel  Brown  and  Esther  his  wife  being 
annulled,  or  in  the  event  of  a  divorce  h  vinculo  matrimonii  being 
obtained  by  Esther  Brown,  by  deed  or  will  to  annul  or  revoke 
any  of  the  trusts,  &c,  thereinbefore  contained,  and  to  declare 
any  new  or  other  trusts. 

lliis  settlement  was  executed  by  all  the  parties,  but  it  con- 
tained neither  conveyaiice  nor  covenant  by  Esther  Brown,  nor 
was  it  acknowledged  by  her  according  to  the  provisions  of  the 
3  &  4  WilL  4.  c  74. 

On  the  3rd  of  August  1852,  the  Master  made  his  general 
report. 

James  Field,  the  son,  attained  twenty-one  in  1852,  and  by 
the  settlement  made  on  his  marriage,  dated  the  2nd  of  Novem- 
ber, in  the  same  year,  he  covenanted,  in  case  his  wife  should 
survive  him,  that  his  heirs,  &c.,  should  pay  her  an  annuity  of 
20Q{.  charged  upon  the  hereditaments  devised  to  or  in  trust  for 
him  by  his  father's  will. 

By  the  decree  made  on  further  directions  dated  the  3rd  of 
May  1853,  it  was  ordered  that  such  deeds  and  assurances  as 
Bugkt  be  deemed  requisite  and  proper  for  settling  the  estates 
and  hereditaments  devised  by  the  will  of  the  testator,  James 
Field,  according  to  the  directions  contained  in  his  will,  should 
be  settled  by  the  Judge  to  whose  Court  the  causes  were  attached, 
regard  being  had  to  the  fact  of  the  death  of  John  Field  with- 
out ever  having  been  married,  and  regard  being  also  had  to  the 
provisions  of  the  said  deed  of  settlement  of  the  30th  of  Decem- 
ber 1851 ;  and  it  was  further  ordered  that  all  necessary  persons 
parties  to  the  said  suit,  if  any  should  join^  concur  in,  and  ex- 
ecute such  deeds  and  assurances  as  and  when  the  same  should 
have  been  app^ved  of  and  settled  by  the  said  Judge. 
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^^^^'  ,         James  Field  died  on  the  12th  of  May  1853^  intestate,  aad 
MJ18TEB      without  issue,  leaving  his  wife  surviving,  and  leaving  Esther 
Qv tkkRwja  Brown  his  heiress-at-law. 

PoQ^         "^  By  an  order  dated  the  30th  of  July  1853,  it  was  ordered  that 

V*  the  several  deeds  and  assurances  by  the  said  order  of  the  3id  of 

May  1853  directed  to  be  settled,  should  be  so  settled,  regard 

Staimmt.      being  had  to  the  death  of  James  Field,  intestate  and  without 

issue,  and  regard  being  had  to  the  indenture  of  settlement  made 

on  his  marriage. 

In  pursuance  of  these  orders,  a  deed  .of  settlement  was  pre- 
pared, but  before  it  had  been  approved  of  by  the  Judge,  and 
on  the  5th  of  December  1853,  Esther  Brown  died  without 
issue,  leaving  Samuel  Brown  surviviog. 

Esther  Brown,  by  her  will,  dated  the  22nd  of  November  1853, 
and  expressed  to  be  made  in  pursuance  of  the  power  given  her 
by  the  indenture  of  settlement  of  the  30th  of  December  1851, 
directed  and  appointed  the  trustees  thereof  to  pay  certain  lega- 
cies, and  subject  thereto  to  pay  and  transfer  the  trust  funds 
which  were  then  or  should  thereafter  become  subject  to  the 
trusts  of  the  said  settlement  unto  William  George  Digbf 
Wingfield  for  life,  and  after  his  decease  to  his  children,  in  man- 
ner therein  mentioned. 

On  the  11th  of  January  1854,  John  Joseph  Field,  the  heir- 
at-law  of  Esther  Brown,  filed  his  bill  against  the  trustees  of  the 
testator's  will,  Samuel  Brown,  the  trustees  of  the  settlement  of 
the  30th  of  December  1851,  and  the  persons  interested  under 
the  will  of  Esther  Brown,  praying  a  declaration  that  as  such 
heir-atp-law  he  became  absolutely  entitled  on  the  death  of  Esther 
Brown  to  all  the  real  estates  devised  by  the  will  of  the  testator, 
James  Field,  that  all  necessary  accounts  might  be  taken,  and 
for  a  conveyance. 
Arffument  Mr.  Bolt,  Mr.  Osborne,  and  Mr.  Erakine,  for  the  plaintiff. 

The  only  object  of  the  Court  in  directing  the  settlement  of 
December  1851,  was  to  exclude  the  husband  from  any  right  in 
the  wife's  property,  present  or  future,  and  the  settlement  passes 
only  the  interest  which  he  had. 

The  Court  cannot  bind  by  its  orders  the  real  estate  of 
an  infant,  except  in  cases  of  election,  where  the  Court  has 
to  exercise  a  discretion  for  the  infant :  Harvey  v.  Aahby  {a\ 
MUner  v.  Lord  Sarewood  (b),  Simson  v«  Janes  (c),  TV^lar  v. 
Phaips.(d) 

The  interest  of  a  married  woman  in  real  estate  cannot  be 
bound,  except  by  a  deed  duly  acknowledged  under  4lie  statute : 

(a)  3    tk.  607.  (c)  2  Russ.  k  M.  365. 

lb)  18  Yes.  259.  (d)  2  Yes.  23. 
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Dttmfard  v.  Ziane  (a),  JExparte  Blake  {b\    Savill  ▼•  Satritt  (c), 
J'rojii  ▼.  Frank  (rf),  Jordan  v.  Janes  (c),  Foxon  v.  Foxon.  (/) 

There  bas  been  no  settlement  by  the  husband  on  the  wife, 
DO  Bettlement  by  the  husband  and  wife,  or  by  the  wife  alone, 
and  BO  order  for  the  wife  to  make  any  settlement,  and  the  wife 
has  not  bound  herself  by  any  of  her  acts :  DiUan  v.  Cfrace  (g), 
Leeky  v.  JSmox  (A),  Lauence  v.  Tiemey.  (t)  The  wife  had  no 
power  to  make  a  will  affecting  her  inheritance,  and  the  plaintiff, 
as  her  heir-at-law,  is  entitled  to  her  real  estate. 

Stamper  v.  Barker  (A),  Butcher  v.  Butcher  (/),  and  Ramsden 
T.  Smith  (nt),  were  also  cited. 

The  Solicitor'General,  Mr.  Green,  and  Mr.  Bateman,  for  the 
defendant  Wingfield. 

This  Court  has  supreme  authority  over  the  person  and  pro- 
perty of  infaots,  and  the  authority  over  the  property  of  a  female 
io&nt  does  not  cease  at  twenty-one^  provided  she  was  married 
when  a  ward  of  Court.     The  Court  has  power  to  bind  an  infant 
wud  of  Court,  and  all  claiming  through  her :  Cave  v.  Cave  (n), 
Blaekie  ▼.   Clark  (o).  Earl  of  Buckinghamshire  v.  Drury.  (p) 
The  question  now  is  whether  the  interest  of  the  wife  was  effec- 
tually bound  by  the  orders  of  the  Court.     The  order  of  the  5th 
of  July  1851  did,  in  fact,  bind  all  future  property,  and  the  form 
of  the  settlement  made  in  pursuance  of  that  order  is  immaterial. 
The  wife's  interest  was  equitable,  and  the  order  of  the  Court  is 
sufficient  to  bind  all  equities  without  any  deed:   Habson  v. 
Ferraby  (9),  In  the  Matter  of  WiUiams^  Estate,  (r)  The  two  orders 
of  1853  substantially  and  in  effect  declare  that  the  property 
descended  from  James  Field  should  be  bound  by  the  settlement. 
The  will  of  the  wife  made  by  virtue  of  the  power  contained  in 
the  settlement  is  good,  and  the  defendant  Wiogfield  is  entitled* 
Mr.  R*  Palmer  and  Mr.    fFalford,  for  the  trustees  of  the 
aettl^nent,  cited  Bippon  v.  Dawdmg,  {s) 
Mr.  Uoyd  for  the  widow  of  James  Field  the  son. 
Mr.  FoUett  and  Mr.  Rogers  for  the  trustees  of  the  wilL 
Mr.  Roupell  and  Mr.  Shebbeare  for  the  husband. 
Mr.  Osborne  in  reply. 

The  Mastsb  of  the  Bolls.     The  question  in  this  case 
iSf  whether  the  settlement  made  upon  the  marriage  of  Esther 
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(c)  1  Bro.  C.  C.  106. 
(h)  16  BeaT.  463. 

(c)  2  ColL  721. 

(d)  3  MyL  &  G.  171. 

(e)  2  FhiL  170. 
CO  Ibid.  172.  note. 
(g)  2  8ch.;&  Lef.  456. 
(A)  1  Ball  &  B.  210. 
(0  1MSA.&G.551. 


[k)  6  Madd.  157. 

[Q    14Beay.  222. 

[m)  2  Drew.  298. ;  2  £q.  Rep.  660. 

(n)  15  BeaT.  227. 

(o)  Ibid.  595. 


(p)  2  Eden,  60. 


Judgment 
Dec,  2. 


[q)  2  Coll.  412. 

5  De  G.  &  S.  515. 

Ambl.  665. 
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,  ^^^^*  ,     Brown,  which  eettlement  was  authorized  and  directed  by  the 

Master       Court,  did,  in  fact,  include  and  was  intended  to  confer  on  her 

Of  THB  BoLZA.  ^3  power  of  disposing  of  all  her  real  estate  by  will;  and  if  it  did, 

PJ2L2)        whether  it  was  operative  for  that  purpose,  not  having  been  duly 

,  V'  acknowledged  by  Esther  Brown,  and  no  act  having  been  done 

M00RB«  ••  1  •!  «  -11 

by  her  to  vest  the  estate  in  the  trustees,  beyond  the  mere  execu- 
Judgmenu      ^^^^  of  the  deed.     Upon  both  points  I  have  come  to  a  conclusion 
in  favour  of  the  plaintiff,  who   is   the  heir-at-law   of  Esther 
Brown,  and  who  contends  that  the  property  is  undisposed  of. 

On  the  first  point,  upon  the  construction  of  the  settlement 
itself,  I  think  it  was  intended  to  be  confined  to  the  exclusion  of 
Samuel  Brown  and  to  giving  Esther  Brown  a  power  over  what, 
but  for  this  settlement,  would  have  been  vested  in  him. 

My  principal  reasons  for  so  thinking  are,  in  the  first  place, 
the  governing  motive  expressed  in  the  orders  of  August  1848 
and  July  1851,  namely,  the  exclusion  of  Samuel  Brown ;  and,  in 
the  next  place,  the  absence  of  any  intention  that  I  can  discover 
to  interfere  with  or  supersede  the  principal  object  of  this  suit, 
which  was  the  settlement  of  the  testator's  property,  according 
to  his  will  or,  in  fact,  to  make  any  settlement  under  the  trusts 
of  that  will,  except  for  the  purpose  of  excluding  Samuel 
Brown. 

That  this  was  not  intended  to  be  a  general  settlement  of 
Esther  Brown's  property  derived  from  her  father,  is  shown  in 
the  first  place  by  the  fact  that  it  contains  a  direction  to  convert 
this  property  into  personalty,  and  that  it  contains  no  limitation 
in  favour  of  James  Field  and  his  issue,  which  are  both  incon- 
sistent with  such  an  object.  In  the  next  place,  it  is  to  be 
observed  that  the  time  had  not  arrived  for  the  settlement  of 
Esther  Brown's  property  under  her  father's  will.  No  general 
report  had  been  made  in  the  cause,  the  object  of  which  was  to 
have  proper  settlements  made  of  the  property  of  Esther  and 
James,  and  according  to  the  directions  contained  in  the  father*s 
will ;  and,  until  that  was  done,  no  proper  settlement  could  be 
made  of  Esther's  property,  defining  precisely  what  her  rights 
were  under  the  will. 

On  the  other  hand,  the  origin  of  these  proceedings  is  to 
be  found  in  the  orders  of  August  1848,  and  June  1851, 
which  direct  the  exclusion  of  Samuel  Brown  from  any  benefit 
in  the  property  of  Esther  Brown*  This  settlement  appears  to 
be  properly  framed  to  effectuate  that  object,  and  in  that  view 
the  effect  and  construction  of  it  are  plain  and  obvious.  It  is 
further  to  be  observed  that  Samuel  Brown  alone  entered  into 
any  covenant  relating  to  future  property,  and  there  is  no  direc- 
tion that  Esther  Brown  should  take  any  steps  necessaiy  on  her 


THE  EQurrr  reports  221 

prt  to  vest  her  property  in  the  trostees'of  the  settlement   The      ,  ^^^'  . 
dminutance  of  her  being  a  party  to  and  joining  in  the  deed      Mastbe 
does  not  appear  to  have  been  thought  by  the  Court,  in  the  first  ®'  tbrRoixb. 
iostaooe,  at  least,  to  have  been  material,  for  the  order  is  made        Vixu> 
while  she  is  an  infant,  and  the  Court  does  not  seem  to  have  ^' 

donbted  that  it  had  full  power  to  effect  its  object,  notwithstand- 
ing that  infancy;  and  it  would  have  been  premature  and  ir-  Mb'"^" 
r^uhr  to  have  pronounced  either  the  order  of  1848,  or  that  of 
June  1851,  for  any  purpose  other  than  that  of  excluding  Samuel 
Brown.  For  the  purpose  of  settling  the  property  derived  from 
her&ther,  it  was  proper  to  wait  until  the  general  report  had 
beennuide. 

The  subsequent  fiM^ts,  in  my  opinion,  confirm  this  view  of  the 

cue.   James,  the  brother  of  Esther  Brown,  attained  twenty-one 

00  the  20th  of  March  1852.     The  general  report  was  made  in 

the  cause  in  August  in  the  same  year*     In  the  month  of 

Norember  following  James  married,  and  made  a  settlement 

on  his  wife,  by  which  he  covenanted  to  secure  an  annuity  of 

200^  per  annum  to  her  for  her  life.     At  this  time  the  ultimate 

Teveraon  in  fee  of  the  property  of  the  testator  was  vested  in 

Um  as  the  heir-at-law  of  his  father.     In  the  month  of  May 

1853  the  cause  was  heard  on  further  directions,  when  a  decree 

was  pronoimced  directing  a  settlement  to  be  executed  of  the 

property  of  the  testator,  in  accordance  with  his  will,  and  regard 

being  had  to  the  drcumstance  that  John  had  died  an  infant 

without  issue,  and  that  a  settlement  had  been  made  on  the 

Bttniage  of  Esther  and  of  James.     The  expression  is  this :  *'  It 

ifl  ordered  that  such  deeds  and  assurances  as  may  be  deemed 

^nisite  and  proper  for  settling  such  estate  and  hereditaments 

respectively,  according  to  the  directions  contained  in  the  said 

will  of  the  said  testator,  be  settled  by  the  Judge  to  whose 

Court  these  causes  are  attached,  regard  being  had  to  the  fact  of 

the  death  of  the  said  John  Field  without  ever  having  been 

nnrried,  and  regard  being  also  had  to  the  provisions  of  the  deed 

of  settlement  made  after  the  marriage  of  the  plaintiff  with  the 

defendant,  Samuel  Brown,  and  which  deed  of  settlement  bears 

date  the  30th  of  December  1851,  and  was  made  pursuant  to  an 

Older  made  in  this  cause,  bearing  date  the  5th  of  July  1851." 

The  order  therefore  assumes  that  the  settlement  made  on  the 
marriage  of  Esther  Brown  did  not  include  or  affect  the  property 
deriyed  from  her  father,  and  takes  that  settlement  solely  as  a 
guide  for  the  purpose  of  settling  the  whole  of  the  property  in 
such  manner  as  to  exclude  Samuel  Brown. 

Some  days  after  this,  and  on  the  12th  of  May  1853,  James 
Field  also  died  intestate  and  without  issue^  and  thereupon  the 
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,  ^^^'  ,      ultimate  remainder  in  fee  of  the  testator's  property  became 
Mastbr       absolutely  vested  in  Esther  Brown,  who  was  the  heiress-at-law  of 
OF  THB  Boxxa.  jj^y  father  and  of  her  brother,  in  consequence  of  which  the  order 
Yjxu)        ^^  ^^  ^^  ^f  ^^7  1853,  became  incomplete,  and  accordingly, 
V.  on  the  30th  of  July  1853,  on  the  petition  of  Esther  Brown,  a 

further  order  was  made  by  the  Court,  directing  that  the  several 
Judgment  deeds  and  assurances  by  the  order  of  the  3rd  of  May  1853, 
directed  to  be  settled  as  therein  mentioned  should  be  so  settled, 
regard  being  had  to  the  death  of  James  Field  intestate  and 
without  issue,  and  regard  being  had  to  the  settlement  made  on 
his  marriage.  There,  again,  the  Court  treated  the  settlement 
made  on  the  marriage  of  Esther  Brown,  as  not  affecting  the 
property  derived  from  her  father,  except  to  exclude  Samuel 
Brown.  Had  it  been  otherwise,  this  order  would  have  been 
unnecessary,  and,  according  to  the  construction  of  the  defend- 
ants, the  devisees,  the  property  of  Esther  Brown  was  already 
fully  settled. 

Nothing  effectual  has  been  done  under  this  order.  A  draft 
of  a  deed  of  settlement  was  approved  for  the  purpose  in  cham- 
bers, but  no  order  directing  it  to  be  executed  has  been  made, 
nor  has  any  deed,  in  fact,  been  executed,  owing  to  the  decease 
of  Esther  Brown,  which  took  place  on  the  6th  of  December 
1853,  about  a  fortnight  after  she  had  made  her  will. 

These  circumstances  appear  to  me  all  to  show  that  the  object 
of  the  deed  of  the  30th  of  December  1851,  was  confined  to  the 
exclusion  of  Samuel  Brown,  and  that  the  mode  in  which  the 
property  that  Esther  Brown  derived  firom  her  father  was  to  be 
settled  formed  no  part  of  the  scope  and  object  of  the  deed,  but 
was  reserved  for  the  further  proceedings  in  the  cause,  which 
further  settlement  never  was  completed  by  reason  of  the  premar 
ture  decease  of  Esther  Brown. 

I  am  of  opinion,  that  nothing  which  has  been  done  has,  in 
effect,  bound  the  real  estate  which  Esther  Brown  derived  from 
her  father  further  than  to  exclude  Samuel  Brown  from  all  in- 
terest therein.  I  am  not  aware  of  any  principle  which  would 
enable  this  Court  to  bind  the  real  estate  of  a  married  woman  in 
any  manner,  except  by  those  formalities  which  are  required  by 
law ;  and  both  principle  and  authority  concur  in  showing  that 
this  Court  has  no  authority  to  alter  the  character  of  the  pro- 
perty of  an  infant,  and  to  convert  realty  into  personalty.  This 
doctrine,  in  my  opinion,  is  not  only  not  opposed  to,  but  is  quite 
in  accordance  with,  the  doctrine  of  the  Court,  which  binds  its 
wards,  and  those  who  have  married  them,  to  the  terms  of  the 
settlement  made  on  their  marriage. 
'    In  these  cases  the  Court,  in  my  opinion»  only  acts  tn  personam. 
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and  does  not  deal  with  or  affect  the  property,  otherwise  than      ^  ^^^' 
bj  oompelliDg  the  parties  before  the  Court  to  do  what  they  had       Mastbb 
been  ordered^  or  had  contracted  to  do.     The  principles  on  which  ^  ^**  fioLw. 
the  Courts  of  3Squity  act,  are  very  well  exemplified  in  the  case 
otSavill  T.   SavilL     In  that  case  the  real  estate  of  the  wife,  a 
wvd  of  Court,  had  been  directed  to  be  settled  in  a  particular 
nmmier,  in  which  her  husband  took  an  interest.     She  died  after 
attaining  twenty-one ;  but  before  the  settlement  had  been  exe- 
cuted by  her.      The  Court  held  her  real  estate  was  not  bound, 
and  that  it  went  to  her  heir-at-law ;  but  I  apprehend  the  Court 
would  not,  if  the  ivife  had  not  died,  have  allowed  her  and  her 
hiuband  to  treat  the  order  of  the  Court  as  a  nullity,  but  would 
haye  compelled  the  due  execution  of  the  settlement  which  was 
ordered  to  be  made.     With  regard  to  the  rest  of  that  case,  the 
Court  held  that  the  husband  was  not  bound  to  perform  the  mar- 
liage  contract  unless  it  could  be  executed  wholly ;  and  conse- 
quently the  next  of  kin  could  not  withdraw  from  him  the  per- 
fional  estate  of  his  wife,  to  which  he  would  have  been  entitled  if 
DO  settlement  had  been  executed,  but  to  which,  under  the  terms 
of  the  marriage  contract,  the  next  of  kin  would  have  been  en- 
titled; that  they  could  not  take  it  without  compensating  the 
husband  for  the  loss  he  sustained  by  the  withdrawal  from  that 
contract  of  the  real  estate,  which  the  heir-at-law  was  entitled  to 
take.    Many  of  the  other  cases  to  which  I  was  referred  appear 
to  me  to  enforce  and  to  illustrate  the  same  doctrine,  and  on  this 
prindple  they  are  all  reconcileable. 

In  my  opinion,  this  Court  will  compel  the  parties  to  the  mar- 
riage to  perform  their  part  of  the  contract,  and  to  settle  the  real 
estate,  as  directed  by  the  Court ;  but  if  this  has  not  been  done 
in  the  lifetime  of  the  parties  themselves,  in  such  a  manner  as  to 
be  binding  at  Law,  I  am  of  opinion  that  this  Court  cannot  say 
that  the  heir-at-law,  who  was  no  party  to  the  contract,  or  sub- 
ject to  any  order  of  the  Court,  is  excluded,  and  that  he  is  not 
entitled  to  claim. 

In  this  case,  no  valid  power  of  disposition  by  will  could  be 
given  to  Esther  Brown  without  a  deed  duly  executed  and  ac- 
knowledged by  her.  This  has  not  been  done;  and  in  my 
opinion  the  instrument  which  she  has  executed,  purporting  to 
be  a  will  of  her  real  estate,  does  not  affect  the  reversion  in  fee 
in  her  father^s  property  which  was  vested  in  her,  in  case  of  her 
death  without  issue,  and  that  consequently  the  property  goes  to 
her  har-at-law.  The  plaintiff  has  proved  he  is  heir-at-law,  and 
I  must  make  a  decree  in  his  favour. 

Solicitors :   W.  Dyson ;   W,  Kinsey  ;  Lewis,  Woody  §•  Wood ; 
J.  T.  Graoer;  Bennett  §•  Field. 
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Chakcxlloe 

Wood. 

Dec.  20. 

Order  made  to 
enter  an  ap- 
pearance for 
a  defendant 
keeping  oat  of 
the  way,  and 
for  service  of 
all  futore  pro- 
ceedings in 
the  cause  upon 
the  defendant's 
solicitor,  who 
admitted  he 
knew  his 
place  of  abode. 


CHRISTIE  t;.  CAMERON. 

IVLR.  bo  wring  moved  for  leave  to  enter  an  appearance  for 
the  defendant  In  this  case,  and  that  all  future  proceedings  might 
be  served  on  his  solicitor.  The  defendant  was  keeping  out  of 
the  way  to  avoid  service,. and  his  solicitor  admitted  that  he  knew 
where  he  was  to  be  found,  and  that  he  was  in  frequent  commu- 
nication with  him,  but  he  refused  to  disclose  the  defendant's  pre- 
sent place  of  abode.     Foster  v.  Atenzies  (a)  was  cited. 

The  Yice-Chanoellob  made  the  order. 
Solicitors :   Clarke  Sf  Morice. 

(a)  17Jur.657.  [ 


VlCE- 

Changellor 

KlMDEBSLET. 

Jan.  18.  1855. 

Order  made 
on  the  expartt 
application  of 
the  plaintiff 
to  dismiss  his 
bill  with  costs 
againstadis- 
claiming  de- 
fendant, with- 
oat  prejudice 
to  any  question 
how  the  costs 
should  be  ulti- 
mately borne. 


STYLES  V.  SHIPTON. 

Mr.  TOULMINmoTed,  exparte,  on  behalf  of  the  plaintiff  to 
dismiss  the  bill  as  against  one  of  the  defendants  who  had  put  in  an 
answer  disclaiming  all  interest  in  the  subject  matter  of  the  suit. 
The  plaintiff  offered  to  pay  the  defendant's  costs,  but  without  pre- 
judice to  any  question  which  should  thereafter  be  raised  by  the 
plaintiff  as  to  the  mode  in  which  such  costs  should  ultimately  be 
borne.  Baily  y.  Lambert  (b),  Collisy.  CoUis.{c)  In  Wiggins 
tan  V.  Pateman  (d)  a  similar  motion  was  refused  by  the  Viee^ 
Chancellor  of  England ;  but  ia  Baily  y.  Lambert^  Vice-Chan- 
cellor  Wigram  had  made  a  precisely  similar  order,  and  the 
same  had  been  done  in  CoUU  v.  CollU. 


The  Vice-Chancellor  consulted  the  Registrar,  and  finally 
made  the  order. 

Solicitor :  jF.  W.  Tarleton. 


(ft)  5  Hare,  178.  (c)  14  L.  J.  (N.  S.)  Ch.  6^.  (d)  12  Jur.  89. 
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IN  the  matter  of  honiball's  patent. 

Pnsait:  Th£  Riqht  Honoubable  LobdChief  Justice  of 

THE  CouxOK  Pleas  (Jervis),  The  Chancellob  of        is55. 

THE  Duchy  of  Cobnwall  (T.  Pembebton  Leigh),  p^i^^  ' 

The  Judge  of  the  Pbebogatiye  Coubt  (Lushing-  Council, 

ton),  and  Sib  Edwabd  Rtan.  J^  lo. 

Feb.  1.  2.  j- 10, 

was  a  petition  bj  Mrs.  Honiball,  the  widow  and  execu-  liie  graot  of  * 
trix  of  Mr.  James  Honiball,  who,  in  the  year  1838,  was  the  fll^?*",!!? 

'  ''  '  term  in  letters 

aarignee  of  letters  patent  granted  to  one  W.  H.  Porter  for  im-  patent  u  anew 
provements  in  ships'  anchors  for  a  term  of  fourteen  years,  from  ^^  2ne^' 
the  15th  of  August  1838.     This  term  was,  by  an  Order  in  condition!, 
Cooncil  of  the  18th  of  August  1852,  recommended  to  be  ex-  ^e^jec- 
tcnded  for  six  years ;  and,   by  letters  patent  of  the  9th  of  *>on«»  *a<i. «» 
February  1853,  a  grant  was  made  to  the  petitioner  for  this  entiOedto the 
term  of  six  years,  to  be  computed  from  the  expiration  of  the  ^^  ^^^' 
tenn  of  fourteen  years  granted  by  the  first-mentioned  letters  ^^nal  grant, 
patent  ^^  ^™::°' 

'^  ^  ^  on  the  report 

The  petitioner,  conceiving  that   Messrs.  Bloomer  and  Com-  of  the  Judicial 
panj,  of  Liverpool,  anchor  smiths,  had  infringed  these  letters  j^^^^^ 
patent,  commenced  an  action  in  December  1853,  against  them,  discretion, 
and  the  same  was  tried  at  Westminster,  before  Mr.  Baron  yisionsof  5&*6 
Martin  and  a  special  jury,  in  June  1854,  when  the  defend-  Wm.4.  c.ss. 
ants,  in  order  to  support  their  plea,  impeaching  the  validity  of  the  gr&^t  of 
the  letters  patent,  produced  one  David  Logan,  of  Liverpool,  *°  ^^^^J^f^ 
who  deposed  that  he  had  made  and  sold,  in  the  year  1826,  an  patent,  even 
aodior  similar  in  principle  to  the  invention  of  W.  H.  Porter.       mnt  hal^been 

This  being  considered  proof  of  a  prior  publication  of  an  in-  by  the  efiect 
vention  similar  to  Porter's,  the  petitioner  was    nonsuited  in  ^^  fj^^  ^^ 

such  action*  be  actually 

The  petition  stated  that  Porter,  at  the  time  of  making  person  apply- 
the  invention  and  the  granting  of  the  letters  patent  to  him,  ing  under  the 
^od  of  the  enrolment  of  the  specification,  believed  himself  for  a  confirma- 
to  be  the  first  and  original  inventor  of  such  invention,  and  was  tionofthegrant 

Lti-  .  fi-i-  1  J     ofanextended 

Wholly  Ignorant  that  any  one  had  previously  invented  or  made  term  in  letters 
an  anchor  simikr  to  his  own.     That  Porter  first  became  ac-  ^^^^  ^^ 

Committee, 
^  dttt  before  the  date  of  the  original  patent  the  inyention  was  not  pnblidy  and  generally  used ; 
«ii  secondly,  that  the  grantee  of  the  original  patent  believed  himself  to  be  the  first  or  original 
istteauir. 

Qocre,  whether  such  belief  must  be  shown  to  have  existed  at  the  time  when  the  renewed  grant 
TMBade. 

Aa  application  to  confirm  the  grant  of  an  extended  term  in  letters  patent  which,  by  the  effect 
of  a  trial  at  law,  were  found  to  be  void,  was,  under  the  circumstances  of  the  case,  refused ;  but,  in 
a»sn|aenee  of  the  unnecessary  expenses  occasioned  by  the  opposing  parties,  and  of  the  manner 
ia  vhidi  their  opposition  was  conducted,  without  costs. 
To  obtain  the  grant  ot*  an  extended  term  in  letters  patent  a  very  special  case  must  be  made  ouL 
The  jurisdiction  under  5  &  G  WiIL  4.  c.  83.  s.  2.,  to  confirm  letters  patent  found  by  the  effect  of 
a  trial  at  Uw  to  be  void,  is  to  be  most  cautiously  and  sparingly  used. 
£0.— YOU  III.  Q 
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quainted  with  Logan's  anchor  about  the  25th  of  June  1839, 
when  he  showed  Logan  a  model  of  his  own  inventioui  and  Lo- 
gan then  said  he  thought  his  finn  had  once  made  one  something 
like  it ;  and,  after  some  conversation,  Logan  took  Porter  to  the 
works  and  showed  him  an  anchor  upon  a  somewhat  similar 
principle,  and  stated  that  it  had  been  put  on  board  a  steamer 
for  some  little  time,  and  then  returned ;  that  it  had  been  lying  in 
their  yard  ever  since,  and  that  it  was  the  only  one  they  had  ever 
made.  That  this  was  considered  by  Porter  and  Honiball  ae  in  the 
nature  of  an  experiment,  or  unsuccessful  trial,  or  abandoned  in- 
vention, and  they  were  advised  that  it  would  not  affect  the  validity 
of  the  letters  patent  granted  to  Porter,  an  independent  inventor, 
for  an  invention  introduced  into  public  and  general  use.    That 
the  petitioner  believed  that,  except  the  anchor  shown  by  Logan 
to  Porter  (and  which  identical  anchor  was  produced  on  the  trial, 
and  shown  to  the  Court  and  jury),  no  other  anchor  similar  in 
principle  to  Porter's  invention  was  made  previous  to  the  date  of 
the  letters  patent  of  the  16th  of  August  1838 ;  that  the  in- 
vention of  Porter  was  admitted,  by  competent  judges,  to  be  a 
most  important  improvement  in  anchors ;  and  the  petitioner, 
being  desirous  that  the  original  letters  patent  granted  to  Porter, 
and  those  to  herself,  extending  the  term  in  those  letters  patent, 
might  be  confirmed,  notwithstanding  such  trial  and  verdict, 
prayed  that  they  might  be  confirmed  and  made  available  to  give 
her  the  sole  right  of  using,  making,  and  vending  the  said  in- 
vention as  against  all  persons  whatsoever,  within  the  United 
Kingdom, 

To  this  petition  seven  grounds  of  objection  were  lodged  by 
Messrs.  Bloomer ;  the  effect  of  which  was,  that  the  alleged  in- 
vention was  publicly  and  generally  known  and  used  before  the 
date  of  Porter's  patent ;  that  such  had  been  made  and  sold  in 
England  by  Messrs.  Logans,  and  also  by  other  persons ;  that 
enrolled  specifications  of  similar  improvements  had  been  pre- 
viously made  by  persons  of  the  names  of  Hawkins,  Somes,  and 
Piper ;  that  Porter  was  not  the  first  and  original  inventor, 
that  no  part  of  the  invention  was  new  nt  the  date  thereof,  and 
that  it  was  not  of  public  utility. 

The  petition  now  came  on  for  argument  before  the  Judicial 
Committee,  and  several  witnesses  were  examined  on  both  aides 
in  support  of  the  several  allegations  contained  in  the  petition, 
and  the  objections  to  it.  It  is  not,  however,  necessary  to  give 
the  particulars  of  the  examination  of  these  witnesses;  the  effect 
of  their  testimony  is  given  in  the  judgment. 

Two  points  were  made.  First,  whether  the  petitioner  had 
made  such  a  case  as  entitled  her  to  come  within  the  terms  of  the 
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Aot  of  Parfiament ;  and  secondly,  whether  thd  diacretion  vested 
in  the  Jndicial  Committee  should  be  exercised  in  her  favour. 

These  questions  turned  upon  the  2nd  and  4th  sections  of 
5&«WiIL4.  o.83.(a) 

Sir  Frederick  Thenger  and  Mr.  Webster^  for  the  petitioner. 
Admitting  that  Logan's  was  a  prior  invention,  it  had  not  been 
80  pabUdy  and  generally  used  as  to  bring  it  within  the  terms 


(a)  5  &  6  WOL  4.  c.  83.  sect.  2. 
<*  Ajid  be  it  enacted,  tluit  if  in  any 
suit  or  action  it  ahall  be  proTcd  or 
spedallj  found  by  tbe  v^dict  of  a 
jvTf,  Uiat  any  penon  who  shall  have 
obUiaed  letten  patent  for  any  in- 
ventioa  or  supposed  inrentioo,  was 
not  the  first  inyentor  thereof  or  of 
some  part  thereof,  by  reason  of  some 
odier  person  or  persons  having  in- 
Tentea  or  used  the  same  or  some 
Dart  thereof  before  the  date  of  such 
letters  patent,  or  if  such  patentee  or 
hk  assigns  shall  discover  that  some 
otlier  person  had,  unknown  to  such 
patentee,  invented  or  used  the  same 
or  some  part  thereof  before  the  date 
of  such  letters  patent,  it  shall  and 
maybe  lawful  ror  such  patentee  or 
\m  assigns  to  petition  his  Afajesty  in 
Council  to  eonfirm  the  said  letters 
patent,  or  to  grant  new  letters  pa- 
toit,  the  matter  of  which  petition 
ihall  be  heard  before  the  Judicial 
Coasmittee  of  the  Priry  Council; 
sod  such  committee,  unon  examining 
tbe  said  matter,  and  oeing  satisfi^ 
liat  mA    vaUmUe  Uheved  kimtdf 
to  he  ike  fir$^  and  original  iuoentaTf 
md  being  satisfied  that  mch  invent 
Ham   cr  part  tkarnof^  had  not  heem 
fMiefy  amd  gemeralfy  wed   btfort 
ffte  daie  of  9uck  firU  letters  patent^ 
nay  report  to    his    Majesty  their 
(^waion  thai  the  prayer  of  such  pe- 
tition ought  to  oe  complied  with; 
whereupon  his  Majesty  may,  if  he 
think  fit,  grant  such  prayer;   and 
the  said  letters  patent  snail  be  avail- 
able in  Law  and  Equity,  to  ^ve  to 
sadi   petitioner   the   sole  nght  of 
using,   making,    and  vending  suoh 
iarention,  ae  against  all  pereona  what- 
meeer^  wnj  law,  usage,  or  custom  to 
the  contrary  thereof  notwithstand- 
iag ;  provided  that  an  v  person  oppo- 
■og  such  petition  shall  be  entitled  to 
be  Eeard  before  the  said  Judicial  Com- 
otttlee ;  provided  also,  that  any  per- 
foo,  party  to  any  former  suit  or 
action  touching  such  first  letters  pa« 
tent,  shall  be  entitled  to  have  notice 
of  snch  petition  before  presenting 
tliesame. 
Sect  4.  **And  be  it  further  en- 


actedi  that  if  any  person  who  now 
hath  or  shall  hereafter  obtain  any 
letten  patent  as  aforiasid,  ahaO 
advertise  in  the  London  Gazette 
three  times,  and  in  three  London 
papers,  and  three  times  in  soms 
countij  paper,  published  in  the 
town  where  or  near  to  which  he 
carried  on  any  manufacture  of  any- 
thing made  according  to  his  specifi- 
cation, or  near  to  or  in  which  ne  re- 
sides, in  case  he  carried  on  no  such 
manufacture,  or  published  in  the 
county  where  he  carries  on  such 
manufacture,  or  where  he  lives, 
in  case  there  shall  not  be  any  paj^ 
published  in  such  town,  that  he  in* 
tends  to  apply  to  his  Majestv  in 
Council  for  a  prolongation  of  his 
term  of  sole  using  and  vending  his 
invention,  and  wall  petition  his 
M«esty  in  Council  to  that  effect,  it 
shall  be  lawful  for  any  person  to 
enter  a  caveat  at  the  Council  office ; 
and  if  his  Majesty  shall  reftr  the 
consideration  of  such  petition  to  the 
Judicial  Committee  of  the  Privy 
Council,  and  notice  shaU  first  be  by 
him  mven  to  any  person  or  persons 
who  snail  have  entered  such  caveats, 
the  petitioner  shall  be  heard  by  his 
counsel  and  witnesses  to^  prove  his 
case,  and  the  persons  entering  caveats 
shall  likewise  be  heard  by  their  eoun<« 
sel  and  witnesses ;  whereupon  and 
upon  hearing  and  inquiring  of  the 
whole  matter,  the  Judicial  Committee 
may  report  to  his  Migesty  that  a 
further  extension  of  the  term  in  the 
said  letters  patent  should  be  granted, 
not  exceedmg  seven  years ;  and  his 
Majesty  is  hereby  authorized  and 
empowered,  if  he  shall  think  fit,  to 
jprant  new  letters' patent  for  the  said 
invention  for  a  term  not  exceeding 
seven  years  after  the  expiration  of 
the  first  term,  any  law,  custom,  or 
usage  to  the  contrary^  in  anywise 
notwithstanding:  provided  that  no 
such  extension  shall  be  granted  if 
the  application  by  petition  shall  not 
be  made  and  prosecuted  with  efiect 
before  the  expiration  of  the  term 
originally  granted  in  such  letters 
patent.** 
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of  the  Act  of  Parliament,  by  which  letters  patent  for  a  mnular 
invention  subsequently  granted  would  be  vitiated.  At  the 
time  of  this  grant.  Porter  believed  himself  to  be,  and  was,  the 
first  and  original  inventor.  The  extension  of  the  term  was  not 
a  re-grant. 

Mr.  Montagu  Chambers^  Mr.  Serjeant  Atktnsont  and  Mr* 
J.  A»  Bussell,  for  the  opponents.  The  prior  user  and  sale  by 
Logan  of  a  similar  invention  was  conclusive  at  Law  that  the 
letters  patent  granted  ^to  Porter  were  void.  The  invention  of 
Porter  was  not  a  new  invention.  No  injury  had  been  expe- 
rienced by  Honiball,  as  he  had  become  bankrupt,  and  had  only 
granted  licenses,  and  it  would  be  proved  that  he  had  been 
warned  that  the  invention  of  Porter  was  not  one  of  public 
utility  and  not  likely  to  be  productive. 

Sir  F.  TTiesiffer  was  heard  in  reply. 

Mr.  Wehby  for  the  Attamey-General,  at  the  conclusion  of 
the  reply,  suggested  that,  notwithstanding  some  words  which 
wer^  found  in  section  2.,  such  as  *'  the  first  letters  patent,"  and 
some  other  expressions,  their  Lordships  had  complete  jurisdic- 
tion under  that  section  to  confirm  letters  patent  the  term  in 
which  had  been  extended  under  the  powers  contained  in  sec- 
tion 4. ;  that  the  letters  patent  extending  the  original  term 
were  a  new  grant ;  that  the  meritoriousness  of  the  patent  was 
not  in  question^  —  this  must  be  considered  to  have  been  deter- 
mined on  the  application  for  the  extension.  That,  taking  the 
two  sections  in  connection,  the  words,  ''  that  such  invention 
or  part  thereof  had  not  been  publicly  and  generally  used  before 
the  date  of  such  first  letters  patent,"  and  the  previous  words, 
'^  that  such  patentee  believed  himself  to  be  the  first  and  origi- 
nal inventor,"  ought  to  be  referred  to  the  period  of  the  original 
grant ;  and  that,  at  all  events.  Porter  did  not  at  the  time  of  the 
re-grant  know  that  the  anchor  of  Logan  had  been  used  in  such 
a  sense  as  would  defeat  his  patent. 

Lord  Chief  Justice  Jervis,  If  it  is  a  re-grant  as  a  con- 
firmed patent,  it  must  be  because  it  operates  as  a  renewal  only. 
If  it  is  a  renewal,  you  want  to  carry  the  knowledge  np  to  the 
time  of  the  original  grant  which  is  renewed;  if  section  4. 
operates  as  a  reliewal  only,  the  knowledge  must  go  back,  not 
to  the  time  of  the  renewal,  but  to  the  time  of  the  original 
patent,  and  then  you  must  come  during  the  currency  of  the 
first  patent,  to  have  it  confirmed.  You  cannot  have  a  new  grant 
under  section  4.  as  a  new  substantive  patent,  unless  it  is  to 
operate  simply  as  a  renewal.  It  rather  shows  it  is  to  operate  as 
a  renewal. 

Mr.  WeUby.  As  to  the  user^  it  must  be  both  public  and 
general 
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Their  Lordships  took  time  to  consider  their  judgment»  and, 
on  the  lOth  of  February,  pronounced  it. 

The  Right  Honourable  T.  Pembebton  Leiqh.    In  this 

• 

cise  a  patent  was  granted,  on  the  15th  of  August  1838,  to  a 
Mr.  Porter,  for  an  improirement  in  the  manufacture  of  anchors. 
Tbe  patent  expired  on  the  15th  of  August  1852.  On  the  18th 
of  Febroarj  1853,  her  Majesty  was  pleased,  on  a  report  of  the 
Jadicial  Committee,  to  grant  to  the  assignee  of  Porter's  patent  a 
farther  term  of  six  years,  for  the  exclusive  use  of  the  invention. 
This  term  was  granted  by  new  letters  patent,  which  contain  a 
condition  similar  to  that  in  the  original  patent,  *^  that  the  grant  * 
is  to  be  void,  if  it  should  appear  that  the  said  invention  is  not  a 
oeif  invention  as  to  the  public  use  and  exercise  thereof  in 
England,  or  not  invented  and  found  out  by  the  said  W.  H. 
Porter." 

In  an  action  brought  against  a  person  of  the  name  of  Bloomer, 
for  the  infringement  of  this  patent,  which  came  on  for  trial  in 
the  nxmth  of  June  1854,  it  was  proved  that  this  was  not  a  new 
in?ezition  within  the  condition  of  the  letters  patent,  and  it  is 
agreed  on  all  hands  that  the  patent  at  present  is  merely  void. 

The  Legislature,  however,  has  thought  fit  to  vest  in  the  Crown, 
under  certain  circumstances,  on  the  recommendation  of  the  Ju- 
dicial Committee,  the  power  of  restoring  and  giving  effect  to 
the  grant  so  become  void;  and  upon  a  petition  by  the  grantee  of 
the  renewed  patent  to  the  Crown,  for  the  exercise  of  this  power, 
and  the  confirmation  of  the  patent,  it  has  been  referred  to  us  by 
ha  Majesty  to  inquire  whether  it  is  fit  that  the  application 
^old  be  granted.     This  power  is  conferred  upon  the  Crown 
bv  section  2.  of  5  and  6  Will.  4.  c.  83.,  and  it  is  admitted  that 
eroi  if  the  petitioner  brings  herself  within  the  provisions  of 
the  Act,  it  is  still  left  to  the  discretion  of  the  Judicial  Com-* 
mittee  to  recommend  or  not  the  confirmation  of  the  patent,  as 
justice  to  all  parties  may  appear  to  them  to  require.     The  clause 
is  in  these  words.     [His  Lordship  here  read  the  section.]  (a) 

There  are  therefore  two  questions  before  us :  first,  whether  the 
petitioner  has  proved  those  facts  which  are  necessary  in  order  to 
eoable  tbe  Committee  to  recommend  a  confirmation;  secondly, 
whether  the  circumstances  appearing  before  us  are  such  as  to 
make  it  fit  that  we  should  exercise  our  discretion  by  recommend- 
ing a  confirniation,i  if  we  have  the  power  to  do  so. 

It  was  objected  by  the  opponents  of  the  petitioner  that  these 
questions  do  not  arise  in  this  case,  for  that  the  provisions  for 
confirmation  of  a  patent  do  not  apply  to  a  p^^te^t  for  an  ^s;- 

(a)  Ante,  p.i227.    ' 
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tended  term.  But  the  grant  of  an  extended  term  ia  a  new  grant 
by  new  letters  patent,  subject  to  the  same  oonditions,  open  to 
the  same  objections,  and  it  should  seem,  therefore,  in  ordinary 
cases  at  least,  entitled  to  the  same  advantages,  as  the  original 
grant  In  the  case  of  Aube^s  Patent  (a),  which  was  an  application 
for  an  extension  of  the  original  term,  and  which  came  before 
this  Committee,  in  February  1854,  it  was  decided  that  the  grant 
of  an  extended  term  must  be  considered  as  a  new  grant,  and  as 
open  to  the  same  objection  which  would  apply  to  an  original 
grant.  There  appears  to  be  nothing  in  the  nature  of  the  benefit 
now  sought  which  should  exclude  its  application  to  a  patent  for 
•  an  extended  term. 

We  proceed,  therefore,  to  the  consideration  of  the  qaestion, 
whether  the  petitioner  has  established  those  facts  which  are 
necessary  in  order  to  give  jurisdiction  to  the  Committee.    The 
onus  of  proof  lies  on  the  petitioner,  and  she  must  satisfy  the 
Committee,  first,  that  before  the  date  of  the  original  patent  the 
invention  was  not  publicly  and  generally  used ;  and  secondly, 
that  the  grantee  of  the  original  patent  believed  himself  to  be  the 
first  or  original  inventor.    It  b  proved  by  the  evidence  before  ua 
that  Mr.  Porter  was  in  no  sense  of  the  term  the  first  inventor  of 
this  improvement.     It  appears  distinctiy  that  the  principle  had 
been  discovered  and  put  in  use  by  Mr.  James  Logan  more  than 
ten  years  before  the  date  of  Porter's  patent ;  that  he  had  made 
drawings  of  his  invention,  which  he  had  shown  to  a  great  num- 
ber of  persons ;  that  he  had  procured  models  of  it  to  be  made, 
which  he  had  sent  to  anchor  smiths  and  other  persons  likely  to 
bring  the  invention  into  use ;  that  he  had  caused  one  of  these 
models  to  be  hung  up  in  the  room  of  the  underwriters  of  Liver- 
pool, where  Mr.  Logan  carried  on  business,  which  model  re* 
mained  there  for  twelve  or  fifteen  years,  and  must,  therefore, 
have  been  there  in  all  probability  at  the  time  when  Porter  took 
out  his  patent.    It  further  appears  that  he  had  actually,  in  1826, 
manufactured  a  large  anchor  upon  this  principle,  and  had  sold  it 
in  that  or  the  following  year ;  that  it  was.put  on  board  a  steamer 
called  the  *^  William  Huskison,"  at  that  time  trading  to  the 
Clyde ;  that  it  remained  in  use  on  board  the  *'  William  Hus- 
kison  "  (which  was  afterwards  sold  to  the  Dublin  Steam  Com* 
pany)  till  the  year  1836,  when  one  of  the  tog^es  having  been 
broken,  it  was  sent  to  the  yard  of  Messrs.  Logans,  as  one  of  the 
witnesses  says,  to  be  repaired ;  and  that  from,  that  time  it  lay  in 
the  yard  open  to  the  inspection  of  all  the  workmen  wiio  were 
employed  there,  amounting,  we  are  told,  to  about  250^  and  of 
all  persons  whom  business  or  other  circumstances  might  bring  to 

(a)  Notr^NHTted.. 
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Measn.  Logan's  works.  If  we  could  rely  with  confidence  on  the 
accuracy  of  Mr.  James  Logan's  recollection,  the  case  would  be 
carried  much  further  with  respect  to  the  uses  of  the  invention, 
for  he  tells  us  that  before  the  manufacture  of  the  anchor  for  the 
<<  William  Huskison/'  he  made  and  sold  five  or  six  of  the  same  - 
deacription,  and  several  others  afterwards ;  but  he  is  unable 
to  give  any  particulars  of  such  other  anchors,  or  of  the  persons 
to  whom  be  sold  them ;  no  books  or  accounts  have  been  pro* 
doced  in  verification  of  such  sales ;  his  brother,  David  Logan, 
who  was  in  partnership  with  him,  has  no  knowledge  of  any  such 
anchors ;  and  Irving,  who  was  in  the  employ  of  the  firm  of 
Logans  for  thirty-^even  years,  says  that  no  anchors  were  made 
of  a  similar  description  to  that  for  the  ^'  William  Huskison." 
As  to  the  evidence  given  by  the  seamen  of  the  use  of  similar. 
aoehors  on  board  the  '<  Mars,"  the  <<  Venus,"  the  *'  Atalanta," 
and  many  vessels  in  the  Thames,  we  deem  it  wholly  unworthy 
of  attention,  and  calculated  rather  to  discredit  than  to  strengthen 
the  caae  of  the  opponents  of  the  petitioner. 

It  is  not  very  easy  to  define  what  is  the  exact  meaning  of  the 
ezpTKBion  '^  publicly  and  generally  used  "  contained  in  this  sec« 
tion.  No  patent  is  likely  to  be  taken  out  for  a  process  or  machine 
already  in  public  and  general  use,  in  the  ordinary  sense  of  those 
words ;  but  certainly  we  cannot  consider  the  use  of  the  invention 
onboard  a  single  ship,  however  public,  or  for  whatever  length  of 
time,  as  a  general  user;  and  though  negative  evidence  in  its 
oatnre  can  hardly  be  very  conclusive,  and  that  produced  by  the 
petitioner  applies  only  to  a  particular  firm,  we  should  be  indined 
to  hold,  if  it  were  necessary  to  decide  the  point,  that  we  were 
aatisfied  that  the  invention  had  not  been  generally,  though  it  had 
been  puUidy  used  at  the  date  of  the  original  letters  patent 

Whether  the  petitioner  has  made  out  the  second  point,  viz.,  that 
the  original  patentee  believed  himself  to  be  the  first  and  original 
inventor,  depends  entirely  upon  the  period  at  which  the  belief 
mast  be  proved  to  have  existed.  Iliere  is  no  reason  to  doubt 
that  he  so  believed  himself  when  the  original  letters  patent  were 
gnnted.  On  the  other  hand,  it  is  plain  that  he  could  entertain 
no  sQch  belief  at  the  time  when  the  renewed  grant  was  made. 
It  la  proved  that  he  had  full  notice  in  1839  of  James  Logan's 
pnor  invention,  and  it  appears  to  us  to  be  dear  on  the  context 
of  this  clause,  that  the  expression  '*  first  and  original  inventor  " 
was  intended  to  mean  a  person  who  could  claim  the  merit  of 
the  fizst  invention,  without  reference  to  the  user ;  but,  however 
thai  may  b^  we  think,  according  to  the  doctrine  laid  down  by 
Lord  I^fndhwTit  in  Westrupp  and  Gibbins^  PaUtU  (a),  a  party 

(a)  Wabst«r'«  Pat.  Ca.  566. 
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caonot  be  permitted  to  shelter  himself  under  wilful  ignorance, 
but  must  be  fixed  with  knowledge,  not  only  of  what  he  did 
know,  but  of  that  which  he  would  have  known  if  he  had  made 
the  inquiries  which  it  was  incumbent  upon  him  to  make.  Now 
it  appears  from  Mr.  Porter's  letters  of  the  26th  of  June  1839, 
that  he  was  at  that  time  not  only  informed  by  the  Logans  that 
they  had  invented  and  made  an  anchor  similar  to  his,  but  that  he 
was  shown  the  anchor  itself,  and  was  told  *'  that  it  had  been  put 
on  board  a  steamer  for  some  little  time,  and  then  returned.'*  He 
had  notice,  therefore,  not  only  of  the  prior  invention,  but  of  the 
use  of  the  invention,  and  was  bound  to  inquire,  and  indeed, 
probably  did  inquire,  into  the  circumstances  of  the  user,  —  of 
the  importance  of  which,  with  reference  to  his  own  patent,  he 
seems  to  have  been  aware. 

It  is  argued,  however,  very  forcibly,  that  the  belief  of  t))o 
original  patentee  here  spoken  of  must  mean  a  belief  at  the  time 
when  the  original  patent  was  taken  out,  and  that  neither  the 
merit  of  the  original  patentee,  nor  the  rights  of  the  assignee, 
can  be  affected  by  circumstances  which  came  to  the  knowledge 
of  the  former  only  after  the  patent  had  been  granted,  and  when 
possibly,  as  in  this  case,  all  his  interest  in  it  had  ceased.    It 
is  impossible  to  deny  that  there  is  great  weight  in  this  argu- 
ment ;  but  on  the  other  hand  it  must  be  remembered  that  it 
is  the  new  patent  which  it  is  sought  to  confirm, — that  it  is  as 
a  new  and  original  patent  that  it  is  brought  within  the  meaning 
of  the  clause,  and  that  there  is  nothing  unreasonable,  when  it 
claims  the  same  advantages,  in  subjecting  it  to  the  same  re- 
strictions as  an  original  grant.     But  whatever  doubts  we  may 
entertain  upon  other  points  in  this  case,  upon  that  which  is 
sufficient  for  its  decision,  viz.,  the  mode  in  which  we  are  to 
exercise  our  discretion  if  the  circumstances  give  occasion  for  it, 
we  can  entertain  no  doubt  whatever.     The  power  given  to  the 
Crown  is  to  provide  an  extraordinary  remedy  for  extraordinarj 
cases,  to  supersede  the  ordinary  rules  of  law  at  the  expense  of 
the  public  in  favour  of  an  individual,  to  give  force  and  validity 
as  a  quasi  legislative  authority  to  a  grant  of  monopoly  actually 
void,  and  to  exclude  from  the  use  of  the  invention,  not  only  the 
other  subjects  of  her  Majesty  in  England,  but  even  the  first 
and  original  inventor  who  had  actually  brought  it  into  public, 
though  not  into  general  use,  before  the  first  patent  was  taken 
out.     That  this  is  the  effect  of  a  confirmation  is  perfectly  clear, 
though   it    appears    from   Lord  Lyndhursfs  observations  in 
Westrupp  and  Gibbins^  Casey  that  such  was  not  the  intention 
of  the  framer  of  the  Act,  nor  its  effect  as  it  was  originally  in- 
troduced into  and  as  it  left  the  House  of  Lords.    To  what 
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extent  under  the  language  of  the  Act  other  objections  to  the  vnli- 

ditf  of  the  patent  are  removed  by  the  confirmation  may  be 

doabtfiiL     In  the  case  of   Cordis  Patent  (a),  Lord  Campbell 

BQ^ests  that  the  generality  of  the  expression  was  probably 

intended  to  be  limited  to  objections  founded  on  the  prior  use  of 

the  imrention*     His  Lordship  also  intimates  that  the  proyisions 

of  the  clanae  were  meant  to  be  confined  to  cases  where  either 

doabts  might  exist  whether  there  had  been  such  a  prior  use  as 

to  vitiate  the  patent^  or  where  the  use  of  the  invention,  after 

lome  firuitless  trials,  had  been  thrown  aside  and  abandoned  by 

the  original  inventor.    Every  judge  who  has  had  to  consider 

the  effect  of  this  provision,  has  felt,  and  we  entirely  share  that 

feeling,  that  the  jurisdiction  is  one  whidi  is  to  be  most  cau- 

tionsly  and  sparingly  exercised.     In  the  particular  case  before 

IB  there  is  no  room  for  doubt,  that  if  the  facts  which  actually 

existed  had  been  known  at  the  time  when  the  original  patent 

was  taken  out,  no  patent  ought  to  have  been  granted  to  Porter. 

The  consideration  for  the  monopoly  created  by  a  patent  is  the 

benefit  derived  by  the  public  from  the  communication  of  a  new 

and  useful  invention.     What  new  discovery  did  Porter  com- 

mnnicate,  or  what  information  did  he  afford  of  which  the  public 

hod  not  been  for  years  in  full  possession  by  the  proceedings  of 

the  Logans  to  which  wei  have  already  referred  ?     So  far  from 

having  a  right  to  the  exclusive  use  of  the  invention  against 

them,  they  would  have  had  a  clear  right,  by  taking  out  a  patent, 

to  the  exclusive  use  against  him,  if  they  had  not,  by  divulging 

and  publishing  their  invention,  made  it  a  matter  of  common  right, 

and  prevented  it  from  being  a  fit  subject  of  a  patent  either  to 

themselves  or  to  anybody  else.     There  is  not  the  least  pretence 

for  supposing  that  they  had  abandoned  the  use  of  the  inven- 

tioai,  though  their  efforts  to  bring  it  into  general  use  had  been 

unsuccessful,  in  consequence,  as  it  appears,  of  the  expense  of 

die  manufactured  article  being    greater  than  the  advantage 

supposed  to  be  derived  from  it.     If  the  facts  now  in  proof 

had  been  known  to  their  Lordships  when  they  recommended 

an  extension  of  this  patent,  they  never  could  have  given  any 

audi  recbnmiendation  to  the  Crown.     It  has  been  again  and 

again  stated  in  this  place,  that  the  grant  of  an  extended  time  is 

aoythii^  but  a  matter  of  course ;  that  in  order  to  obtain  it,  a 

veiy  ^edal  case  must  be  made ;  that  the  novelty,  merit,  and 

utili^  of  the  invention  must  be  proved ;  and  it  must  be  shown 

that  all  reasonable  means  have  been  used  in  order  to  make  the 

iavention  productive,  but  that,  in  spite  of  such  exertions,  the 

lemoneration  obtained  by  the  inventor  has    either  entirely 

(a)  6  Moore,  P.  C.  213. 


1855. 


Pbivy 

CoVKCIU 


^ONlDALL*8 

Patent. 
Judgment, 
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Jtidgmenf* 


failed^  or  has  been  quite  disproportioned  to  his  merits  and  to 
the  benefit  conferred  upon  the  public.  These  rules  are  to  ^be 
found  laid  down  by  Lord  Brougham  in  Soames^  Ca8e{a\ 
in  MorgarCs  Patent  (ft),  and  in  Janei^s  Ciue(c)i  by  Lord  Ljfnd" 
hunt  in  Swain/ s  Patent  (cf),  and  by  other  Lords  in  a  variety  of 
subsequent  cases  down  to  the  late  case  of  Exparte  Heath  (e) ; 
and  we  think  it  of  great  importance  that  they  should  be  stricUy 
obseryed. 

If  this  extended  grant  ought  never  to  have  been  made,  still 
less  can  we  now  recommend  that  the  ordinary  rules  at  Law 
should  be  superseded  in  order  to  give  it  validity. 

We  have  considered  what  ought  to  be  done  with  respect  to 
the  costs  of  the  opponents.  It  is  of  great  importance  that  the 
parties  should  not  be  discouraged  from  bringing  important  ftcts 
to  the  knowledge  of  the  Court  by  the  fear  of  the  costs  which  they 
may  have  to  pay,  even  if  their  opposition  be  successful ;  and 
upon  this  ground  in  Westrupp  and  Oibbbu^  Caee  the  parties  op- 
posing were  allowed  their  costs.  But  we  are  not  satisfied  with  the 
manner  in  which  this  opporition  has  been  conducted.  Much 
expense  has  been  occasioned  by  relying  upon  patents  for  inven* 
tions  which  have  really  no  resemblance  to  this ;  and  witnesses 
have  been  produced  to  whose  testimony^  as  we  have  already  in- 
timated, we  cannot  give  the  smallest  credit.  On  the  whole,  we 
shall  humbly  advise  her  Majesty  that  the  petitioner's  application 
ought  not  to  be  granted,  but  that  no  costs  should  be  awarded  to 
the  opponents. 

Order  accordingly. 

Solicitors :   Wathine  ^  Hooper  ;  and  Bower  8^  Son. 


[a)  Webster,  729. 
:6)  Ibid.  737. 
0  Ibid.  579. 


t 


d)  Ibid.  560. 

f)  SMooK,F.C.ai7. 


VlCE- 

Chancsllob 
Wood. 

Abv.ll.^lS. 
and  Dec.  4. 

An  adminis- 
tratrix ad- 
mitted to  sue 
injormd 
pauperis  in 
person,  not- 
withstanding at 
one  of  the  next 
of  kin  she  was 
also  bene- 
ficially entitM* 


PARKINSON  V.  CHAMBERS. 

1  HIS  was  a  petition  by  the  plaintiff,  who  sned  as  adminis^ 
tratrix,  pniyuig  to  be  adnutted  to  prosecute  the  suit  in  formd 
pauperis^  in  person.  She  was  also,  as  one  of  the  next  of  kin  of 
the  intestate,  entitled  to  a  beneficial  interest  in  his  personal  estate. 
Mr.  Edwin  Ward,  in  support  of  the  petition,  dted  Rogers  t. 
Hooper  (/),  and  St  Victor  v.  Devereux.  (g) 


(/)  21  L.  T.  278, 


(g)  6  Beav.  584. 
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Thb  Vica-CHAWOBLLOB.    The  right  to  sue  infarmd  pau"      >  ^^^'  . 
peris  is  conferred  by  statute)  but  it  does  not  appear  that  this        Vics- 
right  is  extended  to  an  administratrix,  as  such.     Still  it  seems    ^"  wood!!^^ 
hard  that  a  person  having  a  benefioial  interest  should  be  deprived 
of  BQch  right,  simply  because  she  happens  to  be  also  an  adminis* 
tratfix.    The  case  cited  of  Rogers  v.  Hooper  is  an  authority 
whieh  I  propose  to  follow  in  this  case. 

Mr.  Ward  asked  that  the  fee  of  IL  paid  on  presenting  the 
petttioa  nugfat  be  returned. 

Ths  Yicb-Changellob.  I  have  no  power  to  direct  that 
to  be  done,  the  petitioner  not  being  a  pauper  until  the  order  on 
tbe  petition  is  made. 


pABKDIfiOll 

V. 
CHAMBBR& 

Judgment 


A  motion  was  now  made  on  the  plaintiff's  behalf  fgr  the 
production  of  papers  and  documents  by  the  defendant,  under 
aecUon  18*  of  the  Chancery  Practice  Amendment  Act.  (a) 

The  bill  was  filed  to  redeem  a  mortgage,  and  it  stated  that 
the  mortgagee  had  been  in  possession  for  more  than  twenty 
jeaus,  but  that  something  had  been  paid  to  him  by  way  of 
bterest  in  the  meantime. 

The  defendant,  the  mortgagee,  pleaded  possession  for  more  than 
twenty  years  and  the  Statute  of  Limitations. 

The  plaintiff,  after  the  time  had  expired  within  which  she 
ought  to  have  taken  one  of  the  three  steps  prescribed  by  the 
49th  General  Order  of  May  1845  (&),  filed  a  replication. 

Mr.  JBL  Ward,  in  support  of  the  motion,  cited  Perry  v. 
Turpin  (c)  as  an  authority  that  it  was  not  necessary  for  the 
plamtif^  in  her  bill,  to  have  averred  possession  of  documents 
in  order  to  entitle  her  to  an  order  for  their  production. 

Mr.  Lewis,  cantrh,  resisted  the  motion,  on  the  ground  that 
the  defendant  having  pleaded  to  the  bill,  and  the  plaintiff  not 


Nw,  16. 

A  plaintiff 
is  entitled  to 
the  prodaction 
of  documents 
under  the 
18th  section  of 
the  Chancery 
Practice 
Amendment 
Act  (15  &  16 
Vict,  c  86.), 
where  it  is 
douhtftil  whe- 
ther the  de- 
fendant's plea 
meets  the 
whole  case 
made  hy  the 
bill 


(a)  15&]6Tictc86. 

{h)  By  the49thOrder  of  May  1845, 
the  pJaintidr  must,  within  three  weeks 
after  spJea  is  filed,  either  set  it  down 
ibr  aignmaiit,  or  0erve  ma  order  for 


leave  to  amend  the  bill ;  or  by  notice 
in  writing,  undertake  to  reply  to  die 
plea ;  otherwise  the  plea  is  to  be  held 
good. 

(c)  2  £q.  Rep.  669. 


Datbs. 


1854. 

May  81.  HU  filed. 
June  30.  Plea  filed. 
Ang.eo.  Replication  filed. 
Hot.  1.  Hme  for  closing  eridence- 
enluged  to  Dec.  2. 


1854. 

Not.  7.  Summons^  by  plamtifF  for 
production  or  documents. 

Not.  15.  Summons  heard  at  cham- 
bers, and  adjourned  to 
Court. 
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having  taken  any  one  of  the  three  steps  pointed  out  by  the  49th 
General  Order  of  May  1845,  the  latter  was  not  entitled  to  the 
production.  Clearly,  before  the  late  Act,  no  production  could 
be  had.  [  The  Vice'  Cliancelhr.  Yours  is  a  plea  of  the  statute ; 
but  should  there  not  be  something  more  ?  The  bill  states  that 
you  have  been  in  possession  for  twenty  years,  but  that  you  have 
received  interest  within  that  time.  There  seems  a  question 
which  the  plea  does  not  cover.]  The  plea  had  been  replied  to ; 
a  pure  plea  upon  the  statute  was  all  that  was  reqidred  The 
question  was,  whether  the  words  of  section  18.  of  the  Act  (a) 
were  large  enough  to  comprise  section  20.,  for  these  two 
sections  must  be  read  together,  otherwise  the  plaintiff  would 
be  entitled  to  a  discovery  of  documents  under  section  18., 
whilst  the  defendant  would  be  debarred  under  the  20th. 
\_77ie  Vice- Chancellor.  If  there  had  been  a  charge  of  docu- 
ments, and  that  you  had  possession  within  twenty  years,  you 
must  have  answered.]  *They  had  taken  issue  upon  the  plea. 
The  statute  applied  only  to  a  case  where  a  discovery  could 
be  insisted  on  under  the  old  practice  by  virtue  of  an  an- 
swer. The  principles  of  discovery  were  not  now  materially 
altered,  (b) 


Judgment 


The  Yice-Chancellob.  I  think  the  plaintiff  is  entitled 
to  the  production  in  this  case.  Section  18.  of  the  Act 
clearly  contemplates  a  motion  for  the  production  of  documents, 
although  no  answer  to  the  bill  is  required.  If  the  plaintiff 
require  no  answer  to  the  bill,  but  merely  wish  for  a  dis- 
covery of  documents  (and  this  is  frequently  the  case)  he  does 
not  file  interrogatories,  but  comes  here  and  asks  for  their 
production.  That  is  to  prevent  the  necessity  of  introducing 
charges  in  the  bill,  and  to  give  the  party  an  opportunity  of 
applying  for  their  production.  Suppose  it  was  stated  in  this 
bill  that  the  entry  was  within  the  time,  to  which  the  Statute  of 
Limitations  would  be  a  bar,  and  it  was  averred  that  you  were 


(a)  15  &  16  Vict.  c.  86.  By  the 
1 8th  section,  the  Court  is  empowered, 
upon  the  application  of  the  plaintiff 
in  any  suit,  to  order  the  production 
of  documents  in  the  defendant's  pos- 
session or  power  relating  to  the  mat- 
ters in  question  in  the  suit. 

By  the  20th  section,  the  Court 
may,  on  the  application  of  any  de- 
fendant in  any  suit,  whether  com- 
menced by  bill  or  by  claim,  make  a 
similar  order  upon  the  plaintiff,  ex* 
cept  that  08  to  suits  commenced  by 


bill,  where  the  defendant  is  required 
to  answer,  such  order  cannot  be 
made  until  the  defendant  has  put  in 
a  full  and  sufficient  answer,  unless 
the  Court  shall  make  any  coder  to 
the  contrary. 

(h)  Applications  foriheprodaction 
of  documents  are  now  made  to  the 
Judges  at  chambers  under  section 
26.  of  the  Masters  in  Cfaanceiy  Alx^* 
lition  Act,  15  &  16  Vict.  c.  80.  See 
2  Dan.  Ch.  Fr.  1662,  as  to  ibe  old 
practice. 


THE  EQUITY  EEPORTS.  237 

in  poQsession  of  documents  clearly  showing  that  you  had  entered      ,  ^^^^'  . 
within  that  time,  the  plea  would  not  have  been  a  sufficient  an-        Vicb- 
swer  aa  to  that,  but  you  would  be  obliged  to  answer  as  to  doou-    ^^^^^" 

ments.    The  course  matters  have  taken  is  this :  a  plea  has  been        

put  in,  but  it  may  be  doubted  whether  it  meets  all  the  case     Pabkiotow 
made  by  the  bill*    But  replication  having  been  filed,  it  is  now     Chaicbbbs. 
too  late  to  discuss  this  point.     It  might  have  been  very  easily     Jtulgmenu 
a?erred  in  the  bill  that  the  statute  had  not  run ;  and  so  far  it 
might  have  been  demurrable. 

The  plaintiff  here  charges  you  with  having  possession  of  the 
docmnents.  The  statute  says  she  need  not  require  an  answer, 
bat  that  she  can  come  here  by  way  of  motion  to  obtain  a  dis- 
eoyeiy.    I  think  she  is  entitled  to  look  at  these  documents. 


Mr.  E.  Ward  applied,  on  behalf  of  the  plaintiff  m  this  case,  p^^^^^, 
for  leave  to  examine  orally  all  such  witnesses  as  should  refuse  defendant  had 
to  make  voluntary  affidavits,  notwithstanding  notice  had  not  Sw  ^7^  ^ 
been  given  within  cieven  days  after  issue  joined.     The  appli-  ▼^fct  way  the 
cation  was  under  section  29.  of  the  Chancery  Practice  Amend-  ghooid  be 
ment  Act  1852  (a),   in    connection  with  the  31st  Order  of  ^®"??°'  . 
Acgast  1852.     Both  parties  had  allowed  the  time  to  expire  party  elected 
within  which,  by  the  31st  Order,  they  were  to  elect  as  to  the  J^^V*^^ 
mode  of  taking  the  evidence.    By  the  terms  of  that  Order,  if  under  the 
neither  plaintiff  nor  defendant  elected  to  take  the  evidence  orally,  }he*3irt  Orier 
either  party  should  be  "  at  liberty  to  elect  to  take  the  evidence  by  of  Angost 
affidavit,"  but  the  order  was  silent  as  to  whether  in  such  case  the     ^^thatthe 
evidence  might  be  taken  orally.     The  Court  had  discretion,  plaintiff  was 
nnder  section  28.  of  the  Act,  to  grant  the  order  asked.  examine 

Mr.  Lewis,  for  the  defendants,  resisted  the  motion  on  the  ^^J  *^^K 

•     •       1  witnesses  as 

ground  that  they  had  already  filed  an  affidavit  in  the  cause,  should  refose 
airi  this,  being  within  the  time  allowed  for  closing  the  evidence,  J^^*  J^  j^^^ 
amounted  to  an  election  on  their  part  to  take  it  by  affidavit,  behalf.^ 
The  plaintiff  had  instituted  two  suits  in  regard  to  the  same 
property;  the  first  was  in  1848.     She  had  Litely  obtained  an 
order  for  the  production  of  documents,  and  from  them  she  would 
get  the  account  she  desired. 

The  Vtce- Chancellor.  If  there  has  been  no  delay,  why 
should  not  the  plaintiff  have  the  benefit  of  any  evidence  she 
requires? 

^.  Lewis.     There  are  no  special  circumstances  to  induce  the 
Court  to  grant  the  application. 

(a)  15  &  16  Vict.  c.  S6. 
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ArgtaunL 


Judgment 


Mr.  fFard,  We  applied  to  the  witneea  to  make  a  volun- 
tary affidavit^  and  he  declined  to  do  so.  The  words  of  the 
Act  were  very  vague,  and  in  an  unreported  case  of  Crt/ijM  v. 
JUade  (a)i  the  Yice-Chancellor  Stuart  made  an  order  eimilar  to 
the  one  now  aaked  under  drcumataneea  much  atronger  than  those 
in  the  present  caee^  for  there  the  plaintiff  had  actually  elected 
to  adduce  evidence  upon  affidavit 

The  Yice-Chancellob.  I  am  unable  to  aacertam  any 
thing  to  prevent  the  plaintiff  from  proceeding  orally  under  this 
Slat  Order.  All  ahe  wants  ia  an  aeoount  If  the  defendants 
do  not  desire  to  cross-examine  the  witness,  much  expense  will 
be  saved,  but  I  think  ahe  ia  entitled  to  this  order.  K  there 
should  be  any  delay,  the  Court  ought  to  take  care  that  these 
parties  should  not  be  prejudiced  by  it  The  plaintiff  has  allowed 
the  time  to  elapse  within  which  she  might  have  elected  to  take  the 
evidence  by  idSSdavit,  and  that  may  perhaps  be  construed  as  an 
election  to  take  it  orally. 

Solicitors:  Davidson;  Bradbury  * 


(a)  In  Oip]^  ▼.  Jleade  the  order 
WAS  that  notwithstanding  the  plain- 
tiff's election  in  the  cause,  to  aaduce 
evidence  upon  affidavit,  the  plaintiff 
be  at  liberty  to  examine  his  wit- 
nesses orally,  pursuant  to  the  Act 
(15  &  16  Vict.  c.  86.)  and  the  Gene- 
ral Orders  of  this  Court.  And  it  was 


ordered  that  the  plaintiff  be  at  libertj 
to  adduce  evidence  by  affidavit,  and 
to  make  use  of  any  affidavit  already 
made  or  to  be  made  in  the  cause,  and 
that  the  defendants  be  at  liberty  to 
cross-examine  and  the  plaintin  to 
re-examine  such  witnesses.  Keg. 
Lib.  A.  1853.  fol.  676.  H.  W. 


VlCE- 
CHANCEUiOB 

Wood. 

Dec,  20. 

The  statute 
11  Geo.4.  & 
I  WiU.  4.  c  47. 
does  not 
enable  a  de- 
visee for  life 
only  to  make 
an  effectual 
surrender  of 
copyholds  to  a 
purchaser  in 
fee,  so  as  to 
bar  the  con- 
tingent inter- 
ests under  the 
will  of  per- 
sons unborn. 
An  order 
under  sec- 
tion 29.  of  the 


WOOD  V.  BEETLESTONE. 

J  N  this  case,  an  application  had  been  made  at  ohambera  on  the 
part  of  the  defendants,  to  proceed  upon  an  order  dated  the  14th 
of  February  1854,  or  to  discharge  so  much  thereof  aa  directed 
that  the  Bank  Annuities  therein  mentioned,  should  not  be  sold, 
transferred,  or  otherwise  disposed  of  without  notice  to  J.  Haslock. 
Thomas  Astley  Smith,  by  his  will,  made  in  August  1851, 
charged  his  real  estate  with  his  debts  and  legacies  in  aid  of  his 
personalty,  and  devised  all  his  freehold  and  copyhold  estates  to 
his  nephew,  John  Thomas  Astley  Smith,  for  life,  with  remainder 
to  his  issue  in  strict  settlement,  with  an  ultimate  remainder  io 
trustees  to  sell  and  to  invest  the  proceeds  for  the  benefit  of  the 
parties  therein  mentioned. 

Trustee  Act,  1S50,  is  necessary  for  that  purpose. 
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The  personalty  being  insufficient,  the  pkintiff,  Charlotte 
Wood,  an  annuitant  under  the  will,  filed  her  olaim  against  the 
tnutees  and  the  devisee  for  life»  J.  T.  A.  Smith,  who  was 
«a  infimt.  By  the  decree  made  in  February  1853,  ^the  real 
estate  of  the  teatator  waa  ordered  to  be  sold  for  payment  of 
debts.  James  Hadock  became  the  purchaser  of  a  portion  of  Bsbtumtons. 
the  copyhold  estates ;  and  by  an  order  made  on  the  20th  of 
December  1853,  the  mother  and  guardian  of  the  infant  heir  was 
directed  to  anrrender,  in  his  place,  the  copyhold  estates  sold 
under  the  decree,  to  tlie  respective  purchasers. 

By  an  order  made  on  the  14th  of  February  1854,  J.  Haalock 
was  directed  to  pay  his  purchase  money  into  the  bank  to  the 
cte£t  of  the  cause;  and  it  was  ordered  that  all  proper  parties 
thoold  join  in  and  execute,  to  him  or  his  appointee,  a  proper 
ooaveTanoe,  to  be  settled  by  the  Judge  in  case  of  difference ; 
and  thai  the  purchase  money  should  be  invested;  but  the  in- 
featments  were  not  to  be  sold,  transfened,  or  othervrise  dealt 
with,  without  notice  to  J.  Haalock.  The  money  was  paid  in 
accordingly. 

J.  T.  A.  Smith,  the  infimt  devisee,  attended  with  his  mother 
at  a  Court  Baron  held  for  the  manor  of  Lapley  and  Aston,  in 
July  1854,  for  the  purpose  of  being  admitted  tenant  to  the 
oopyholds  in  question,  and  of  surrendering  the  same  to  J.  Has* 
lock,  in  pursuance  of  the  order  of  the  20th  of  December  1853. 
Notice  of  the  holding  of  such  Court  had  been  given  to  Haalock, 
but  as  no  one  attended  on  his  behalf,  nothing  was  done.  It  was 
then  proposed  that  Mrs.  Smith  should  be  admitted  as  tenant  in 
fee,  and  afterwards  surrender  to  Mr.  Haslock,  to  which  the  latter 
olgected,  on  the  ground  that  the  order  was  informal,  and  that 
no  effectual  surrender  could  be  made  thereunder.  A  summons 
waa  thereupon  taken  out,  as  stated  above,  and  the  question  having 
been  rused  whether,  under  the  order  of  the  20th  of  December 
1853,  the  vendors  could  execute  a  proper  conveyance  to  Haa- 
lock, the  matter  was  adjourned  into  Court  to  be  argued. 

Mr.  VUKers,  for  the  defendants,  contended  that  under  sec- 
tions 11.  and  12.  of  the  statute  11  Geo.  4.  and  1  Will.  4.  c.  47. 
a  tenant  for  life  might  bar  all  remainders,  and  the  Trustee  Act 
of  1850  (a)  enabled  the  Court  to  appoint  a  person  to  convey  an 
in&nt's  estate,  and  consequently  an  effectual  surrender  of  the 
copyholds  could  be  made  to  the  purchaser. 

Mr.  SUveMy  for  J.  Haslock,  cantriu  This  order  should  have 
been  obtained  under  the  Trustee  Act,  1850,  alone,  and  not  under 
11  Geo.  4.  and  1  WilL  4.  c  47.,  which  was  not  applicable  to  this 
inasmuch  as,  under  section  11.,  an  effectual  surrender  could 

(a)  13  &  14  Vict.  c.  60.  8. 43. 


Argumentd 


240 

1854. 

'         VlCB- 

Chancblloe; 
Wood. 

Wood 

Bbktlestonb.    born  child  of  the  infant* 


THE  EQUITY  REPORTS. 

be  made  by  an  infant  of  such  interest  only  as  he  took  under 
the  will,  and  section  12.  applied  only  to  a  party  taking  a 
limited  interest  The  proper  course  would  be  to  obtain  an 
order  under  section  29.  of  the  Trustee  Act,  1850(a),  in  order 
to  discharge  the  contingent  interests  under  the  will  of  any  nn- 


JudgmenL 


The  Vice-chancellor.  I  am  afraid  this  objection  is  ayalid 
one.     I  think  all  may  be  done  under  section  29.    It  may  be 
easily  cured  by  ar  supplemental  order  in  this  way,  but  Mr.  Has- 
lock  being  a  purchaser,  I  am  afraid  I  cannot  compel  him  to 
accept  such  a  title.     It  seems  much  too  doubtful  in  this  case  to 
say  that  under  the  statute  1 1  Geo.  4.  and  1  Will.  4.  c  47.  a 
tenant  for  life  would  be  enabled  to  discharge  all  contingent  in- 
terests so  as  to  enable  me  to  oblige  the  purchaser  to  complete 
his  purchase,  and  accept  a  conveyance  under  such  an  order.   A 
supplemental  order  under  section  29.  of  the  Trustee  Act,  1850, 
is  necessary,  in  order  that  all  contingent  rights  under  the  will 
of  the  testator  may  be  barred. 

Solicitors :  E.  R.  Phillips  ;  and  Bailey,  Shaw,  ^  Smith, 


(a)  Section  29.  enacts,  that  when 
a  decree  shall  have  been  made 
by  any  Court  of  Equity  directing 
the  sale  of  lands  for  payment  of 
debts  of  a  deceased  person,  every 
person  seised  or  possessed  of  such 
lands,  or  entitled  to  a  contingent 
Tifjfht  therein  as  heir,  or  under  the 
will  of  such  deceased  debtor,  shall 


be  deemed  to  be  so  sdsed,  or  pos- 
sessed, or  entitled  npon  a  trust 
within  the  meaning  of  this  Act ;  and 
the  Court  of  Chancery  is  hereby 
empowered  to  make  an  order  wholly 
discharging  the  contingent  right 
under  such  will  of  any  unborn 
person. 


SCARISBRICK  v.  TUNBRIDGE. 

jyiOTION  to  dissolve  an  injunction  which  the  plaintiiF  had 
obtained  to  restrain  the  defendants  from  carrying  on  or  following 
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for  building  purposes,  and  the  purchaser  covenanted  not  to  allow  the  trade  of  a  retailer  of  beer  or 
licensed  victualler  to  be  exercised  upon  the  premises.  A  house  was  built  upon  the  land,  and  in 
March  1852  it  was  opened  by  T.  for  the  sale  of  beer.  In  May  1852  S.  gave  notice  to  T.  not  to 
carry  on  the  trade  of  a  retailer  of  beer  on  the  premises.  In  September  1852,  and  again  in  Sep- 
tember 1853,  T.  applied  for  a  public-house  license,  and  these  applications  were  sucoessfuUy  opposed 
by  8.  In  December  1853,  T.  transferred  her  business  to  H.  In  August  1854,  a  bill  was  filed  by 
S.  agiiinst  T.  and  H.  to  restrain  them  from  carrying  on  the  trade  of  a  retailer  of  b6er  and  licensed 
victualler.  Held,  that  Sb  was  not  entitled  to  ao  injunction  against  T.,  who  had  parted  with  her 
interest  before  the  bill  was  filed ;  nor,  secondly,  against  H.,  so  far  as  the  business  of  a  retailer  of  beer 
was  concerned,  by  reason  of  the  delay  in  filing  the  bill.  Bat  an  injunction  was  granted  agaioit 
1).  to  restrain  him  from  carrying  ou  the  trade  of  a  licensed  victuals  r. 
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tbebasioeas  of  an  innkeeper,  licensed  victualler,  brewer,  retailer      ^  ^^^^*  . 
of  beer,  or  any  other  employment  or  business  prohibited  by  an        Vxcb* 
indenture  of  the  12th  of  November  1845,  or  otherwise  vio-   ^hahcbllob 
latiog  the  covenants  contained  therein.  

In  1843  the  plaintiff,  proposing  to  sell  some  portion  of  his    Scabisbrick 
estate  at  Sonthport  in  Lancashire,  for  building  purposes,  re-    TrmBuxxB. 
quired  the  different  purchasers,  for  the  benefit  and  protection  of     statement 
the  surrounding  property,  to  enter  into  covenants  similar  to  the 
one  after  stated;  and  on  the  12th  of  November  1845,  he  con- 
Teyed  a  piece  of  ground,  part  of  the  estate,  to  Thomas  Tunbridge 
m  fee,  who  covenanted,  for  himself,  his  heirs,  executors,  and  ad- 
ministratorB,  not  to  allow,  inter  alia,  any  of  the  employments  or 
bosinesses  above  specified  to  be  exercised  on  the  premises. 

By  an  indenture  of  the  14th  of  November  1845,  T.  Tun- 
bridge granted  an  annual  rentcharge  of  10/1,  out  of  the  siud 
preonses,  to  secure  the  performance  of  the  above  covenant,  and 
by  way  of  penalty,  in  the  event  of  a  breach  thereof. 

Thomas  Tunbridge,  by  his  will  made  in  July  1844,  devised 
an  his  real  estate  to  his  wife,  the  first  defendant,  for  life,  and 
after  her  decease  upon  trust  to  sell. 

After  his  death  in  1849,  the  widow  joined  with  the  trustees 
ia  a  sale  of  the  property,  which  was  ultimately  purchased  by 
herself,  and  a  conveyance  executed  to  her  accordingly. 

In  April  1851  Mrs.  Tunbridge  built  a  house  upon  the  land, 
with  a  view  of  opening  it  as  a  provision  shop,  and,  in  March 
following,  she  obtained  a  license  for  and  opened  the  house  for 
the  sale  of  beer.  The  plaintiff's  solicitors  thereupon  wrote  to 
her  on  the  10th  of  May  1852,  requiring  her  to  desist  from  selling 
Leer,  and  threatening  proceedings  in  case  of  noncompliance. 

In  September  1852,  and  again  in  September  1853,  application 
was  made  by  Mrs.  Tunbridge,  for  a  public-house  license.  Both 
of  these  applications  were  opposed  by  the  plaintiff's  agent,  as 
being  in  violation  of  the  covenant,  and  they  were  both  refused. 

MiB.  Tunbridge,  in  December  1853,  conveyed  all  her  estate 
^od  interest  in  the  premises  to  the  second  defendant  Harrison,  who 
luu  since  continued  the  business  as  a  retailer  of  beer  on  his  own 
account  In  July  1854  tlie  defendant  Harrison  gave  notice  of 
lus  intention  to  apply  again  for  a  victualler's  and  innkeeper^s 
license,  whereupon,  on  the  22nd  of  the  same  month,  the  plaintiff 
served  a  notice  on  the  two  defendants,  requiring  them  to  discon- 
tinue the  sale  of  beer,  and  not  to  follow  any  of  the  prohibited 
trades,  and  filed  his  bill  for  an  injunction,  which  was  granted 
on  the  2nd  of  August  as  above. 

The  defendants,  by  their  answers,  stated  that  the  original 
coTcnnut  was  entered  into  by  Thomas  Tunbridge,  upon  the 
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understanding  that  a  similar  covenant  was  to  apply  to  all  ihe 
neighbouring  land,  as  one  general  scheme  for  the  mutual  benefit 
of  the  respective  owners ;  and  that  the  agent  of  the  plaintiff 
had  applied  to  the  defendant  Harrison  for  301,  as  the  amount 
of  three  years'  penalty  upon  the  rentcharge  of  the  14th  of 
November  1845. 

Mr.  JF.  M.  James  and  Mr.  BcLzdlgette  now  moved  to  dissolve 
the  injunction,  insisting  that  Mrs.  Tunbridge,  having  dispoeed 
of  all  her  interest,  ought  not  to  have  been  made  a  party  to  the 
suit.  Moreover,  the  time,  which  had  elapsed  since  the  opemng 
of  the  house  as  a  beershop  in  1852,  amounted  to  an  acqui- 
escence and  waiver  on  the  part  of  the  plaintiff  of  the  restrictive 
covenant.  They  contended,  on  the  authority  of  Roper  v.  WU* 
Uams  (a),  that  the  injunction  could  not  be  maintained. 

Mr.  RoU  and  Mr.  Cairns^  for  the  plfuntiff,  contended  that 
he  waa  perfectly  justified  in  making  Mrs.  Tunbridge  a  party, 
who  would  not  be  damnified  by  being  brought  before  the  Court, 
although  it  would  be  necessary  to  discharge  her  at  a  fxiture  stage 
of  the  proceedings^  They  cited  Th»  Duke  of  Bedford  v,  Tha 
Trustees  of  the  British  Museum  (i),  on  the  point  of  delay  in 
regard  to  the  sale  6f  beer ;  and  French  v.  Macale  (c)  on  the  ques- 
tion of  the  1021  penalty  imposed  by  way  of  rentcharge  for 
breach  of  the  covenant* 

The  delay  in  not  applying  to  the  Court  earlier  could  furnish 
no  ground  for  dissolving  the  injunction.  The  defendants  were 
not  taken  by  surprise.  The  iigunction  was  not  exparte.  The 
plaintiff  opposed  the  granting  of  the  spirit  license,  and  threatened 
proceedings  if  this  business  were  not  discontinued,  but  he  had  no 
intention  of  abandoning  his  covenant :  The  Earl  of  Mexborougk 
V.  Bower*  (d) 

The  Vice-  Chancellor^  I  cannot  continue  the  injunction  ag^nst 
Mrs.  Tunbridge,  as  she  does  not  appear  to  exercise  any  rights 
over  the  property ;  and  it  is  no  argument  to  say  that  no  injury 
can  accrue  to  her,  for  the  plaintiff  ought  to  have  known  before- 
hand who  the  parties  were«  Nor  can  I  continue  it  against 
Harrison,  in  respect  of  the  sale  of  beer.  The  house  was  opened 
in  1852  for  the  sale  of  beer,  and  nothing  has  been  unce  done  by 
the  plidntiff  up  to  the  filing  of  the  bill  in  August. 

On  the  other  point,  as  to  the  carrying  on  the  business  of  a 
licensed  victualler,  that  rests  on  a  different  footing.  Qua  Uoensed 
victualler  I  do  not  at  present  think  I  can  dissolve  the  injunction. 
But  I  must  hear  the  reply  as  to  that. 

Mr.   W,  M.  James  replied. 
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The  Yiob-Chakoellob.  In  Roper  t.  WiUiamt  it  was  agreed 
that  nothing  should  be  done  without  the  consent  of  all  parties ; 
and  there  it  was  decided,  in  accordance  with  that  class  of  cases, 
that  if  the  covenant  be  relaxed  in  one  case,  it  would  set  free  all 
the  others.  Here  the  covenant  was  with  the  landlord  not  to 
exercise  certain  specified  trades,  for  the  benefit  and  protection 
of  the  surrounding  neighbourhood.  Whenever  it  was  left  to  the 
landlord  to  say  what  number  of  public-houses  there  should  be 
in  any  particular  place,  it  would  be  for  the  benefit  of  all  par- 
ties that  the  landlord  should  decide.  To  say  the  least  of  it,  I 
think  there  would  be  a  question  on  this  part  of  the  case  to  be 
tried. 

In  regard  to  the  sale  of  beer,  doubtless  the  landlord  ex- 
ercised too  great  forbearance  in  allowing  this  business  to  be 
carried  on  from  May  1852,  when  he  gave  notice  of  his  in- 
tention to  file  a  bill,  in  contravention  of  the  covenant.  I  am 
quite  sure  that  after  this  lapse  of  time,  if  I  had  attended  to  all 
the  circumstances  of  the  case,  I  should  not  have  granted  the 
iojunction  to  restrain  the  sale  of  beer.  But  the  wine  and 
spirit  license  rests  on  a  different  footing.  The  plaintiff  has 
opposed  every  application  of  the  defendants  to  obtain  a  li- 
cense, and  consequently  the  delay  which  has  taken  *place 
wonld  be  no  reason  for  refusing  to  assist  him  in  this  Court. 
Even  at  Law  it  would  not  be  allowed  to  bar  him  of  his  right  un- 
der this  state  of  things,  and  therefore  it  would  be  very  strong 
for  me  to  say  he  is  so  far  barred  that  he  may  not  seek  to 
enforoe  his  right  in  a  Court  of  Equity.  I  do  not  agree  with 
the  argument  that  the  beer  trade  is  of  a  lower  class  than  the 
sale  of  wine  and  spirits.  It  must  be  borne  in  mind  that  beer 
was  only  retailed  to  parties  consuming  food.  This  was  a  pre- 
dion shop,  where  persons  were  in  the  habit  of  taking  their 
dinner,  and,  on  those  occasions,  beer  would  form  a  necessary 
portion  of  the  supplies. 

I  do  not  see  how  any  injury  can  accrue  to  the  defendants. 
The  buaness  of  a  licensed  victualler  is  of  that  character,  that  the 
landlord  may  fairly  say  the  tenant  knows  what  the  covenant  is 
which  he  takes,  so  that  no  extraordinary  damage  is  done  to  him. 
On  the  other  hand,  I  can  well  conceive  that  the  landlord  could 
be  considerably  aggrieved.  The  license  has  been  twice  refused, 
and  he  would  be  greatly  inconvenienced  by  having  continually 
to  watch  the  proceedings  before  the  magistrates.  I  see  no  im- 
propriety in  continuing  the  injunction  as  to  the  licensed  vic- 
tualler's business.  It  is  quite  clear  it  cannot  now  be  said  that 
the  defendant  Harrison  may  take  out  a  license  of  that  kind. 
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.  ^^^  .  The  injunction  will  be  continued  against  him  as  to  this,  but 

ScABTBBBicK  discharged  as  to  the  retailing  of  beer. 

TmaaoDOB.  Solicitors :  Gregory^  SkirroWf  jr  B^ocUffe. 


Ghangellob. 
iVbv.l  1.13.14. 

15.  EADS  V.  WILLIAMS. 

Dec.  2.         m 

In'an  agree-  1  HIS  was  an  appeal  from  a  decree  of  yice-Chancellor  ^uart 

leaw  of  a^ioal  ^^^^e^ting  the  specific  performance  of  a  mining  lease  imder  the  fol- 

mine  was  con-  lowing  circumstances :  —  By  an  agreement,  dated  the  1 1th  Fe- 

^vision  tbat  l^^u^ry  1848,  after  reciting  that  the  defendant  was  then  working 
the  duration  of  a  coal  mine  adjacent  to  a  colliery  which  was  the  property  of  the 

annnal  rent,  plaintiffs,  and  that  he  had  driven  **  gate  roads  "  into  the  latter  to 

fera^oft^*'^  prove  its  quality,  the  plaintiffs  agreed  that  the  defendant  should 

should  be  have  liberty  to  dig)  get,  and  win  the  several  beds,  &c>  in  their 

tlo^TWDB^^  coal  mines,  at  such  a  price,  and  for  such  number  of  years  not  cx- 

as  arbitrators,  ceeding  twenty-one  years,  and  upon  such  terms,  as  should  be 

powerSV™"  determined  upon  by  two  persons  therein  named,  who  were  to 

appoint  a  third  have  full  liberty  to  decide  the  value  thereof  as  between  the  two 

award^^as  parties,  and  also  the  number  of  years  for  which  such  mines  and 

°h^ h  ^h  minerals  should  be  held  by  the  defendant ;  and  in  case  of  the 

terms  were  arbitrators  not  agreeing  upon  the  terms  of  such  lease,  and  de* 

settle^ biuit  claring  the  same  in  writing  within  three  weeks  from  the  date 

to  by  the  of  the  agreement,  then  that  the  defendant  should  have  liberty  to 

Y^^'^u'^ :  ^^'^rk  the  mines  at  such  price,  and  for  such  number  of  years  not 

—I.  That  one  exceeding  twenty-one  years,  as  should  be  determined  upon  by 

trators^Hed  ^  person  to  be  nominated  by  the  arbitrators  before  they  entered 

exclusively  on  upon  the  reference ;  and  in  consideration  of  such  license,  the 

to  report  upon  defendant  was  to  pay  such  sum  of  money  as  should  so  be  deter- 

the  state  of  mined  upon  and  awarded.    The  agreement  contained  other  stipu- 

the  mine,  and  ,  *  ,  ^  * , 

did  not  ex-  lations,  not  material,  but  referred  to  by  the  Lard  Chancellor  m 

himself.  his  judgment.     It  was  subsequently  agreed  that  the  time  for  the 

2.  That  no  arbitrators  to  make  their  decision  should  be  extended  to  the 
«amined7*'*  14th  of  April.     An  umpire  was  duly  appointed  who  was  to 

3.  That  the  make  his  award  ( if  necessary)  not  later  than  the  14th  of  May. 
did  not  form  ^^^  arbitrators  and  also  the  umpire,  by  a  writing  under  their 
their  own  hands,  dated  the  13th  of  April   1848,  awarded  that,  hamnff 

judgment  with  r  »  j  .y 

respect  to  the 

terms,  but  that  they  left  those  terms  to  be  settled  by  the  umpire,  whose  Judgment  thej  adopted. 
And  4.  That  the  arbitrators  did  not  sign  the  award  together  and  at  the  same  time. 

Ileldf  that  the  award  was  bad  on  the  third  objection. 

Held  also,  that  it  is  not  necessary  that  witnesses  shonld  be  examined  nnder  a  reference  to 
persons  of  skill  to  put  a  value  npon  property. 

Held  also,  that  three  years  and  a  half  having  elapsed  after  the  possession  had  been  abandoned, 
and  before  the  filing  of  the  bill,  was  a  sufficient  answer  to  a  suit  for  specific  performance. 

SembUf  that  an  award  should  be  signed  by  arbitrators  contemporaneously* 
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examined  witnesses,  and  duly  investigated  the  matters  referred  to 
them,  the  defendant  should  pay  for  the  mines,  for  a  term  of 
fourteen  years,  400L  per  annum  per  acre,  without  deduction  for 
faalts  or  otherwise ;  the  payments  to  be  made  in  a  periodical 
manner,  as  directed  by  the  award. 

After  the  date  of  the  agreement,  the  defendant  worked  the 
Duaes,  and  on  the  10th  of  May,  a  draft  lease  was  submitted  to  his 
flolicitora  for  execution ;  but  after  some  correspondence  between 
thesotidtors  of  theplaintifis  and  defendant,  the  defendant's  soli- 
dtors,  on  tiie  3l8t  4>f  May,  wrote  to  the  plaintiffs  to  say  that  the 
defendant  had  never  seen  any  copy  of  the  award,  and  was  unac- 
quainted with  the  periods  within  which  the  money  was  to  be  pay- 
aUej  bat  that  he  had  no  wish  to  create  delay  or  throw  any  obstacle 
ID  the  way  of  completing  the  arrangements,  though  he  could  not 
consent  to  execute  the  lease  until  he  was  better  acqu^nted  with 
the  facts.  A  copy  of  the  award  was  sent  to  the  defendant's  soli- 
dtois  on  the  10th  of  June,  and  on  the  8th  of  August  they  wrote, 
stating  that  the  defendant  was  advised  that  the  award  was  invalid, 
and  be  therefore  declined  agreeing  to  its  terms,  but  that  he  was 
willing  to  enter  into  an  equitable  arrangement  notwithstanding 
he  had  given  directions  that  the  working  of  the  mines  should  be 
stopped,  as  the  produce  would  not  pay  the  wages.  He  continued 
to  work  them,  however,  until  December  1848,  when  he  ceased  to 
do  so,  and  had  discontinued  to  work  them  ever  since. 

The  bill  prayed  for  a  specific  performance  of  the  agreement ; 
that  the  defendant  might  be  decreed  to  execute  the  lease  ac- 
cording to  the  terms  of  the  award ;  and  that  it  might  be  declared 
that  he  had  accepted  the  plaintiffs'  title. 

The  defendant  in  his  answer  stated  that,  previously  to  the 
dale  of  the  agreement,  i^  had  been  represented  to  him  that 
the  beds  of  coal  comprised  in  such  agreement  were  of  con- 
aderable  thickness,  and  that  he,  relying  on  such  representation, 
and  in  accordance  with  an  arrangement  to  that  effect,  proceeded 
to  drive  a  gate  road  into  them ;  that  from  the  execution  of  the 
^;reeiiient  down  to  February  1849,  he  worked  the  beds  of  coal, 
bat  discovered  that  beyond  the  gate  road  there  was  no  coal  that 
would  pay  to  work ;  that,  subsequently  to  his  letter  of  the  8th 
of  Angnst  1848,  he  continued  to  work  the  mines  in  consequence 
of  a  repfresentation  that  some  equitable  arrangements  would  be 
entered  into  with  him  by  the  plaintiffs  and  in  the  hope  that 
eventualljr  the  mines  might  prove  to  be  as  good  as  they  were  ori- 
ginally represented  to  be ;  that  the  statement  contained  in  the 
award,  as  to  the  referees  and  their  umpire  having  examined 
witnesses  and  duly  investigated  the  matters  referred  to  them,  was 

inccnrecty  as  the  defendant  caused  a  number  of  competent  wit- 
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1168868  who  had  inspected  the  premises  to  attend  the  referees  for 
the  purpose  of  being  examinedj  but  the  arbitrators  refused  to 
hear  them,  on  the  ground  that  the  referee  of  the  pUuntiffs  was 
himself  sufficiently  acquainted  with  the  value  of  the  mines ;  on 
which  account  the  defendant's  referee  refused  for  some  time  to 
sign  the  award,  and  he  was  at  length  induced  to  do  so  at  the 
urgent  request  of  the  plaintiffs'  referee  and  the  umpire,  as  well  as 
on  their  representations  that)  they  being  the  majority,  his  sig- 
nature was  only  a  matter  of  form.  The  bill  was  filed  on  the 
aSrd  of  July  1852. 

The  cause  was  heard  on  the  2nd  of  June  1854,  by  the  Vtce- 
Chancellor,  who  decreed  specific  performance  of  the  agreement 
to  be  made  consonant  with  the  terms  of  the  award,  (a) 


JhmS.1854.  I 


(a)  The  Yicb-Chancbllob.  This 
is  a  case  which  is  attended  with  some 
circumstances  that  cannot  but  occa- 
sion considerable  embarrassment  in 
dealing  with  it,  but  I  am  satisfied 
that  I  ought  to  deal  with  it  on  prin- 
ciples which  I  will  endeaTOur  to  ex- 
plain. The  plaintiffii  agreed  to  let, 
and  the  defendant  to  take,  the  coal 
mines  in  question ;  the  rent  and  terms 
of  the  lease  to  be  fixed  by  valuation. 
Now,  what  has  taken  place  between 
them,  unfortunately,  has  made  it  im- 
possible, in  the  present  state  of  the 
matter,  that  perfect  justice  can  be 
done  to  either.  The  defendant,  who 
says  he  is  not  bound  to  take  the  lease 
on  the  terms  on  which  the  plaintiffs 
insist,  cannot  restore  the  plaintiffs  to 
the  same  position  in  which  they  would 
have  been  if  there  were  no  lease ; 
and,  on  the  other  hand,  the  plaintifils 
from  what  has  taken  place,  can  hardly 
put  the  defendant  in  possession  of 
those  rights  so  as  to  make  them  avail- 
able to  the  extent  contemplated  by 
the  defendant  when  he  agreed  to  take 
the  lease  on  terms  to  oe  arranged 
afterwards.  The  plaintiffs,  however, 
have  filed  their  biD,  insisting  on  this 
agreement,  and  insisting  that  the 
jrent  and  the  other  terms  of  the  lease 
have  been  so  fixed  as  that  they  are  en- 
titled to  call  on  the  Court  to  compel 
the  defendant  to  take  the  lease  on 
those  terms.  The  defendant,  on  the 
other  hand,  says,  first  of  all,  looking 
at  the  terms  of  the  agreement,  and 
the  terms  of  the  award,  that  there 
has  not  been  done,  towards  fixing  the 
rent  and  fixing  the  other  terms  of 
the  lease,  that  which  ought  to  bind 
him.  He  objects  to  the  award  which 
fixed  the  rent  and  terms  of  the  lease 
as  defective  in  point  of  form.  He 
objects  to  another  matter  far  more 
serious  as  affecting  the  award;  he 


objects  to  the  conduct  of  the  arbi- 
trators, and  says,  tliat  looking  at  the 
terms  of  the  agreement,  and  the 
award,  and  then  looking  also  at  the 
conduct  of  the  arbitrator,  there  is 
nothing  that  ought  to  bind  htm  in 
what  has  been  done  as  to  fixing  the 
rent ;  and  he  says,  in  the  third  place, 
that  even  if  the  plaintiffs  haa  suc- 
ceeded in  showing  that  he  was  bound 
by  the  agreement,  or  by  the  award, 
such  an  unreasonable  delay  has  taken 

Slace,  that  this  Court,  upon  well  un- 
erstood   principles,  ought  not    to 
compel  him  to  take  such  a  lease.  The 
impression  on  my  mind,  on  the  result 
of  all  that  is  before  me,  with  refer- 
ence to  these  three  important  con- 
siderations is,  that  I  am  bound,  under 
the  circumstances,  to  consider  that 
the  plaintiffs  are  entitled  to  a  decree 
for  specific  performance,  acoordiner 
to  the  terms  of  this  award.    It  is  not 
an  unimportant  consideration  in  deal- 
ing with  a  case   attended    with   eo 
much  difficulty,  from  what  has   been 
done,  it  being  certain  that  the  de- 
fendant cannot  restore  the  plaintiflTs 
to  that  which  was  the  plaintiffs*  right 
if  there  had  been  no  agreement  far 
a  lease,  that    what   the    defendant 
struggles  for  now,  is  to  have  ascer- 
tuned,  either  at  law  or  in  some  other 
way,  what  he  ought  to  pay  for  what 
he    has    sot  of  the  plaintififa*   pro- 
perty.   That  is  a  very  material  con- 
sideration, for  everybiod^  conversant 
with  what  takes  place  in  Coox-ts  of 
Justice  in  cases  where  the  e violence 
relates  to  matters  of  value,    muat 
know  the  extreme  difficulty  ikuLt  the 
Court  must  have  in  dealing  witH  any 
question  of  value.    This  case  ftObrtld 
an  instance ;  it  is  one  of  many  show  < 
ing  the  difficulty  of  dealing  witli  aixcl 
cases.    Where  the  plainUfF  atul    thi 
defendant  have,  as  they  have  «loxii 
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Mr.  Malms  and  Mr.  Metcalfe,  for  the  plaintiff  in  support  of 
the  decree  below.      There  had  been  part  performance  of  the 
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bere,  agreed  to  refer  this  question  of 
Talne, — which  Is  a  question  more  of 

r'  'on  than  of  fact, — to  two  persons, 
I  am  bound  yo  look  at  is,  to  see 
wlietber  there  has  been  a  material 
miscarriage  in  regard  to  the  value 
fixed  bj  these  two  persons,  and  the 
wtj  in  which  thej  proceeded  to  fix 
the  value.    The  agreement  says  that 
tbejr  should  state  in  writing  what 
thetr  opinion  was  as  to  the  value,  and 
the  terms  of  the  lease.   What  is  pro- 
duced before  me  as  evidence  of  their 
hsTinff  properly  fixed  the  value  is 
libit  which  has  been  called  the  award, 
a  writing  signed  by  both  the  referees, 
la  this  case,  the  aerendant*s  referee 
washisown  mineral  agent.    The  re- 
feree appointed  on  behalf  of  the 
plMwtlflM  was  an  aged  person  who 
•eeoii  not  to  have    stood   in  any 
fidaciary  character  towaads  the  plaLn- 
tiffi,  bat  he  was  a  man  eighty  years 
of  age,  and  of  great  experience  in 
Biaing  matters.    The  plaintifis  say 
that  these  two  referees,  or  arbitrators, 
properly    aoauitted    themselves    of 
their  doty ;  the  defendant  says  thej 
wholly  miscarried,  both  in  form  and 
in  sabetaace. 

The  terms  of  the  agreement  were, 
that  in  case  the  referees  could  not 
agree   hj  a  certain   time,  a  third 
party  was  to  be  named  by  them  to 
settle  the  difference,  and  to  say  what 
the  value  should  be.  There  certainly 
bas  not  been  a  strict  and  literal  com- 
pliaaoe  with  what  might  be  expected 
on  so  extraordinary  a  reference.  The 
sward  in  question  is  signed  by  both 
the  referees,  and  by  a  person  called 
the  umpire,  who  si^ed  it  before  the 
time  wnen,  accordmg  to  the  terms 
of  the  agreement,  the  two  referees 
could  ai^int  an  umpire ;  neverthe- 
less, there  is  upon  the  whole  instru- 
taeat  that  which  unquestionably  is  a 
sUiement  by  the  two  referees  and 
this  third  person  to  whom  they  re- 
fened — he  signing  the  agreement — 
that  the  value  is  400^  an  acre,  and 
the  whole  terms  of  the  lease  are  to 
be  according  to  that  writing.    When 
you  find  substantiallv  and  positively 
a  writing  under  the  hand  of  the  two 
referees,  and  of  a  third  person,  not 
atrietly  and  properly  an  umpire,  but 
a  person  called  m  by  them  before  the 
tiaw  when  he  could  acquire  strictly 
the  charaeter  of  an  umpire  accord- 
isg  to  the  agreement^  it  is  plain  the 


Court  has  before  it  the  opinion  or 
award  of  the  two  referees  and  of  the 
third  person  to  confirm  it;  and  the 
circumstance  of  that  third  person 
haying  been  called  in,  or  of  his 
opinion  having  been  resorted  to,  can* 
not,  in  my  opinion,  annul  the  effect 
of  this  award.  That  the  two  referees 
had  authority  to  fix  the  value  at  thb 
time,  without  the  umpire^  is  certain ; 
but  it  is  contended  that  it  is,  in  fact, 
neither  one  thine  nor  the  other  that 
they  have  signed ;  that  it  cannot  be 
the  award  of  the  two  referees,  be- 
cause they  agreed  to  refer  it  to  an 
umpire;  but  I  reallv  cannot  see  that 
if  in  a  case  of  this  kind,  the  two  re- 
ferees call  in  a  third  person  of  skill, 
and,  agree  that  upon  a  difference  of 
opinion  between  them,  they  shall 
both  adopt  the  opinion  of  that  third 
person,  there  is  anything  that  can 
amount  to  a  failure  in  regard  to 
their  duty.  How  does  the  defendant 
say  they  nave  fiuled  in  their  duty  ? 
One  of  the  objections  is,  that  they 
say  that  certam  witnesses  were  not 
examined.  The  examination  of  wit- 
nesses as  to  value  could  only  be  as 
to  opinion,  and,  for  the  most  part, 
opinion  is  all  that  you  can  have  as  to 
value  ;  and  here,  at  least,  we  have  a 
person  of  great  skill —-of  unimpeach- 
able skill,  as  I  understand  it, — Mr. 
Peacock,  the  third  person  who  signed 
the  agreement,  and  he,  so  far  as  testi- 
mony on  a  matter  of  opinion  can  go, 
adds  his  opinion,  which  is  of  great 
weight,  and  it  acquires  additional 
weight  from  its  being  adopted  by  the 
two  arbitrators  who  signed  the  paper 
containing  the  amount  of  rent,  which 
the  third  ^rson  agreed  to  fix.  I 
think  in  pomt  of  form,  so  far  as  re- 
lates to  the  three  having  signed  it,  it 
is  a  good  statement  of  the  two  re- 
ferees within  the  time  when  they 
might  have  stated  their  opinion  of 
what  the  rent  should  be,  so  as  to 
settle  the  question  between  the  plain- 
tiff and  the  defendant  It  is  said, 
however,  that  this  award  mentioned 
that  witnesses  were  examined,  when, 
in  fact,  no  witnesses  were  examined. 
It  appears  from  the  evidence,  that 
there  were  in  attendance  a  number 
of  persons  on  behalf  of  the  defendant 
to  give  evidence  —  I  cannot  say  to 
prove  the  value,  because  the  impres- 
sion upon  my  mind  is,  that  all  these 
witnesses  were  brought  to  prove  that 
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agreement  by  the  defendantj  and  on  that  ground  alone  the 
Court  would  decree  specific  performance*   Moreover,  the  parties 


^f^HHICIlf* 


it  was  of  no  Talne  at  all,  or  some- 
thing trifling ;  there  is  no  doubt  of 
what  took  place,  that  the  tenant  who 
was  to  appoint  his  own  agent  to  say 
what  the  rent  should  be,  sent  a  man 
to  fix  it  at  the  lowest  possible 
amount  But  it  is  said  that  these 
witnesses  were  in  attendance  and  not 
examined.  The^  were  ail,  except 
Yardley,  according  to  the  evidence, 
persons  in  the  employment  of  the 
defendant.  So  of  the  witnesses  of 
whom  the  complunt  is  that  the  award 
mis-states  the  matter  in  saying  that 
they  were  examined ;  the  witnesses 
not  examined  were  the  servants  and 
persons  employed  by  the  ^defendant, 
all  except  one,  to  give  evidence,  and 
they  were  summoned  there  by  the 
defendant's  own  agents  for  that  pur- 
pK»e.  I  cannot  say  upon  the  ques- 
tion of  value,  as  far  as  the  question 
of  their  having  been  examined  goes, 
that  it  seems  very  much  to  affect  the 
matter.  What  took  place  was  this : 
Haines,  who  was,  as  oetween  these 
persons,  the  plaintiffs  and  the  defend- 
ant, the  most  dispassionate  of  the  re- 
ferees, knowing  who  the  witnesses 
were,  said  at  once  he  wanted  no 
witnesses  examined.  What  were 
Haines*s  means  of  knowledge  P 
Haines  had  sent  his  grandson, — he 
(Haines)  being  a  person  above  eighty 
years  of  a^e,  not  at  that  time  in  the 
habit  of  going  down  pits,  perhaps  not 
able  to  go  down  any  but  his  own — he 
sent  down  his  grandson,  and  on  his 
report  he  acted.  I  asked  the  coun- 
sel for  the  defendant  whether  it  was 
his  interpretation  of  the.'  agreement, 
and  the  meaning  of  the  award,  that 
the  witnesses  should  be  examined 
upon  oath;  and  he,  as  I  expected, 
said,  No,  an  examination  on  oath  was 
not  considered  necessary  in  a  case  of 
this  kind.  What  was  the  testimony 
on  which  the  referees  proceeded? 
There  was  Thomas  Haines,  the 
grandson  of  one  of  the  referees,  a  man 
perfectly  dispassionate,  and  there  was, 
upon  the  suggestion  of  Haines,  Pea- 
cock called  m,  the  person  agreed  to 
be  umpire  after  the  time  had  passed, 
admitted  to  be  eminently  skilled  in 
these  matters;  and  instead  of  examin- 
ing the  witnesses  in  attendance, 
Yardley  and  others,  they  agreed  to 
act  on  the  opinion  of  Peacock ;  that  is, 
the  testimony  of  Peacock  as  to  the 
value,  having  also  before  them  what 
Thomas  Haines  said  was  the  valuo 


Then  I  have  it  that  the  two  referee?, 
on  what  was  said  by  Mr.  Peacock, 
and  what  was  said  by  Mr.  Hunef, 
fixed  the  amount,  and  the  award 
states  that  they  have  examined  wit- 
nesses. That  they  have  positivelr 
examined  witnesses  in  the  way  of 
testimony  on  oath  was  not  considered 

?art  of  their  duty  in  a  case  of  tins  kind, 
'he  statement  in  the  award  is  thia : 
*'  Having  examined  witnesses,  and 
fully  investigated  the  matters  re- 
ferred to  us  by  the  before-mentioned 

agreement,we  do  declare "  And 

then  they  fix  the  rent  and  the  terms, 
of  the  lease.  Now  they  have  Haines's 
testimony,  and  they  have  Peacock's. 
Peacock,  no  doubt,  is  named  as  the 
referee ;  but  I  cannot  look  upon  it 
with  the  other  circumstances  to  which 
I  am  about  to  advert,  as  enough  to 
annul  tJie  tfect  of  this  statement  of 
the  amount  of  the  rent  and  the  terms 
of  the  lease,  that  there  is  that  in- 
accuracy of  statement  with  referoice 
to  tibe  examination  of  witnesses ;  it  is 
only  an  inaccuracy  in  the  mode  of 
statement,  and  no  substantial  mac- 
curacy.    This  award  was  made  pro- 
bably on  the  13th,  certainly  before 
the  14th  of  April  1848.  What  is  done 
upon  it  ?  Was  it  a  matter  of  so  much 
indifference  to  the  lessee,  the  de- 
fendant, to  know  what  rent  was  to 
be  paid,  that  he  continued  in  total 
ignorance, — careless  and    indifferent 
of  what  might  be  the  rent  of  a  nunc 
which    he  was    actually    working? 
Looking  to  the  letters  of  the  solici- 
tors and  Uie  whole  of  the  evidence,  I 
cannot  adopt  that  which  has  been 
suggested,  namely,  that  till  the  10th 
of  June  following   the  award,  the 
defendant  did  not  really  know  what 
rent  had  been  fixed ;  for,  I  find  that 
Mr.  Robinson,  his  solicitor,  writing 
after  the  drafl  lease  was  sent,  in 
conformity  with  the  terms  fixed  by 
this  award,  says  that "  Mr.  John  Wil- 
liams, that  is  the  defendant,  has  been 
here.    He  says  he  has  never  seen 
any  copy  of  the  award  made  by 
Haines  and  Mr.  Southern.     He  is 
perfectly  unacquamted  with  the  pe- 
riod within    which    the    money   is 
payable."    What  money?    Was  he 
unacquainted  with  the  amount  of  the 
money  that  was  to  be  paid,  or  the 
times  within  which  it  was  to  be  paid  ? 
All  probability  is  against  a  man  of 
business,  himself  here  complainin<r  of 
delay,  being  so  careless  of  what  rent 
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could  not  be  restored  to  their  original  position  and  rights,  and  due 
precautions  had  been  taken  by  the  defendant  to  ascertain  the 
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was  fixed  b^  the  twc'referees.  Yet  I 
am  aaked  to  assume  that  he  did  not, 
on  the  10th  of  Jane,  when  the  copy 
of  the  award  was  sent   him,  know 
what  was  fixed.  I  cannot,  especially 
in  a  case  of  this  kind,  act  upon  the 
notion  that  it  was  a  surprise  on  this 
gentieman,   who  was  working   the 
mine,  and  must  have  had  some  no- 
tion of  its  value,  and  that  for  the  first 
time,  about  the  10th  of  June,  he 
Jband  that  he  was  to  pay  4002.  an 
acre.    My  inference  is,  that  he  knew 
he  was  to  pay  400/.  an  acre  before 
the  date  of  his  solicitor's  letter,  but 
that  he  had  not  seen  a  copy  of  that 
award,  and  did  not  know  the  time 
within  which  the  money,  that  is  the 
4002.  an  acre,  was  payable.    On  the 
10th    of  June  he  certainly  knew. 
What  is  his  conduct  then?     The 
draft  lease  oontainino^  the  stipulation 
as  to  the  rent  of  40o£  an  acre  having 
been  sent  to  him  without  any  delay, 
bat,  on  the  cfjutrary,  with  a  reason- 
able degree  of  vigilance  and  activity 
on  the  part  of  the  plaintifis  to  whom 
the  rent  was  to  be  paid,  the  thing 
goes  on  till  the  month  of  August, 
and  in  the  month  of  August,  for  a 
reason  that  I  perfectly  understand 
on  the  eridence,  Mr-  Williams,  the 
defendant,  objected,  and  declined  to 
execute  the  lease  on  tliose  terms,  but 
aaid  be  was  willing  to  have  an  equit- 
able arrangement.    Taking  the  case 
aa  it  stood  at  this  time,  my  opinion 
ia,  that  on  the  whole  case,  on  the 
agreement  to  have  the  amount  of 
roit    ascertained   by  two  referees, 
there  had  been  that  done  which  sub- 
stantially did  so  fix  and  ascertain  the 
•mount  of  the  rent  without  any  mis- 
conduct on  the  part  of  the  arbitra- 
tor, which  bound  the  defendant  to 
take  the  lease  on  the  terms  fixed ; 
but  in  August  he  repudiated  the 
award,  and,  declining  to  execute  the 
leaae    according    to    it,   ofiered   to 
have  an  equitable  arrangement.  It 
appears  that  in  the  month  of  Oc- 
tober there  was  a  subsequent  ex- 
amination of  the  mine,  in  order  to 
endeaTonr  to  settle  the  dispute  be- 
tween Uie  'parties  with  reference  to 
the  rent.    That  failed.    But  the  de- 
fieadant  could  hardly  seriously  argue, 
nor  could  it  be  ai^ed,  that  what 
took  place  by  that  examination  of  the 
mine  upon  an  ofier,  where  there  was 
a  difpute,  to  come  to  an  equitable 
arrangement,  ainouuted  to  a  waiver. 


on  the  part  of  the  pifuntiffs,  of  the 
benefit  of  this   agreement.     That, 
brings  the  case  to  the  question  of 
delay,  which  was  most  strongly  in- 
sisted upon  by  the  defendant's  coun- 
sel, and  upon  which  he  cited  a  num- 
ber of  authorities,  as  illustrating  a 
principle  well  understood.  No  doubt, 
delay  in  seeking  the  assistance    of 
the  Court  to  enforce  the    specific 
performance  of  an  agreement,  is  a 
very  good  reason  for  the  Court  re- 
fusing  assistance,  especially  where 
the  jurisdiction  of  specific  perform- 
ance is  sought  to  be  enforced ;  for, 
if  there  has  been  great  delay,  the 
rights  of  the  parties  may  have  been 
so  nuiterially  altered  that  it  would 
be  highly  unjust  to  treat,  after  a 
lonff  lapse  of  time,  that  as  binding, 
which,  from  the  delay,  one  of  the 
parties  to    the  contract  may  have 
considered  himself   absolved  from. 
In  this  case  all  the  circumstances 
seem    to   show   that   it  is   one  in 
which  the  greatest  injustice  would 
be  done  if  I  were  to  refuse  speci- 
fic performance   of  the  a|;reement 
on  the  ground  of  delay,  if  I  find 
the  agreement  in  terms  capable  of 
being  performed.    Here  is  a  case  in 
whicn  the  defendant,  who  insists  upon 
delay  as  a  reason  for  refusing  specific 
performance,  had  been  in  possession 
of  the  property,  which  was  subject 
to  an  agreement,  from  a  date  ante- 
rior to  the  agreement,  and  long  sub- 
sequent to  the  time  when  he  repu- 
diated   the    agreement    itself,    and 
he  insists  on  the  delay  of  the  plain- 
tifis  as  a  reason  for  not  perform- 
ing this  agreement  for  a  lease.    If 
he  had,  when  he  said  he  would  not 
execute  the  lease  according  to  the 
agreement,  delivered  up  possession, 
and  abandoned  the  working  of  the 
mine,  I  could  have  understood  the 
force  with  which  he  insisted  upon 
delay  as  a  reason  for  refusing  spe- 
cific performance.     But  instead  of 
doing  that,  he  goes  on  and  continues 
working  the  mine  till  the  month  of 
February  1849.    On  what  footing? 
How  can  I  now  treat  the  position  of 
this  mine  as  wrought  by  the  defend- 
ant from    the    month    of   August, 
when  he  said  he  would  not  take  the 
lease,  up  to  February  1849?    He 
does  not    pretend    to  say  that  he 
wishes  to  be  ti*eated  as  a  trespasser. 
He  says  he  wishes  to  do  justice  to 
the  plaintifis,  and  to  deal  with  the 
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nature  and  quality  of  the  ooal|  and  the  other  circumstances 
attending  the  property.     They  relied  on   Gregory  v.  Mig^ 
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plaintiffs*' on  fair  terms.  And  what 
he  considers  fair  termsi  is  to  ascer* 
tain  now,  by  an  account,  the  value 
of  the  coals  he  has  worked  out  of 
the  plaintiffs*  mine.  That  is  the 
alternative  of  relief  and  the  notion 
of  justice  towards  the  plaintiffs  en- 
tertained and  pressed  for  by  the 
defendant.  What  do  I  find  stated 
by  his  own  witnesses,  which  would 
afford  me  the  means  of  doing  justice 
according  to  his  own  notion  f  I  am 
to  give,  according  to  this  mode  of 
doing  justice  .to  the  plaintiffs,  the 
value  of  the  coals  that  have  been 
wrought  out  of  this  mine  by  the 
defendant,  and  his  witneps  tells  me, 
*'  I  cannot  state  the  quantity  of  coals 
actually  won  from  Holmes*  mine. 
No  separate  account  was  ever  kept 
of  it.  It  was  mixed  with  other  coals 
in  the  boat,  and  all  gauged  together.** 
That  is  what  one  witness  says.  An- 
other says,  '*The  books  contiuning 
the  accounts  of  the  coal  were  made 
up  firom  the  quantities  ascertained 
by  gauging  the  coals  after  they  had 
•bieen  put  mto  the  canal  boats,  where 
the  coal  of  Holmes*  mine,  that  is,  the 
pl^ntiffs*  mine,  was  mixed  with  other 
coals,  and  it  was  not  possible  to  dis- 
tingtush  them.  The  books  were  of 
no  use  in  ascertaining  the  separate 
value  of  the  coals  from  Holmes 
mine.**  It  is  perfectly  plain,  there- 
fore, that  except  by  some  rough 
mode  of  computation  and  estimate, 
it  would  be  impossible  to  do  justice 
on  that  footing,  which  is  the  alter- 
native presented  by  the  defendant 
himself.  Therefore  here  is  a  case 
in^which  the  defendant,  in  possession 
under  an  agreement  for  a  lease  which 
he  refUses  to  perform  because  he 
says  the  rent  which  he  was  to  pay 
was  not  fixed  and  ascertained  in  a 
proper  way,  wishes  me  to  deal  with 
his  possession  of  property  of  this 
kind,  a  coal  mine,  by  simply  making 
him  pay  for  all  the  coal  tnat  he  has 
worked  during  the  occupation  of  the 
mine. 

It  is  not  an  immaterial  circum- 
stance that  this  mine  had  been 
worked  into  by  the  defendant  for  a 
time  considerably  anterior  to  the 
date  of  the  agreement  for  a  lease. 
It  is  not  an  immaterial  circumstance 
that  the  defendant  had  been  making 
gateways,  that  is,  working  into  the 
plainti&*  coal  mine  by  narrow  pas- 
sages, 80  as  to  ascertain  the  quality 


of  coal  before  he  entered  into  the 
agreement  for  a  lease.  And  it  is  by  no 
means  an  unimportant  consideration 
that  upon  the  evidence  of  the  de- 
fendant himself^  one  of  his  witnesses 
says,  that  at  the  date  of  the  agree- 
ment for  a  lease  he  should  liave 
thought  200f.  an  acre  was  about  the 
fair  value.    It  appears  from  the  tes- 
timony of  that  same  witness  and 
some  others,  that  at  the  time  when 
the  value  was  to  be  fixed  upon  this 
mine,  beinff  in  March  or  Apnl  1848, 
and  one  of  the  defendant's  own  wit- 
nesses statinff  that  about  3002.  an 
acre  would  have    been  the   value, 
that  so  far  as  it  was  worked  by  the 
defendant,  it   appeared   afterwards 
to  be  of  less  value,  and  the  witness 
who  said  that  the  mine  was  worth 
200/.  an  acre,  says  afterwards,  from 
the  subsequent  working,  the  quality 
was  so  inferior  that  i^ly  it  was 
worth  nothing.    But  I  must  look  at 
the    important    circumstance    that 
there  was  an  agreement  by  which 
the  rent  was  to  be  fixed  according 
to!  the  value  as  it  appeared  to  be  in 
"Msack  or  April  1848,  and  at  that 
time  it  is  estimated  by  one  of  the 
defendant's  own   witnesses  at  2O0L 
an  acre.    When  I  find  the  rent  fixed 
by  the  referees  and  approved  of  by 
both,  is  400/.  an  acre,  and  when  I  see 
what  one  of  the  defendant's  own  wit- 
nesses says  as  to  the  value  which  he 
fixed  upon    for   Captain  Bennett's 
mine,  an  adjoining  mine,  the  subject 
of   sale  to  a  railway  company,    I 
cannot  say  there  is  anything  in  the 
amount  fixed  by  the  arbitrators  which 
is  calculated   to  shock  the  under- 
standing of  the  Court,  as  fixing  an 
extravagant  or  exorbitant  rent,  aa  it 
was  to  he  taken  at  that  time.     I  en- 
deavoured, in  the  progress  of  the  case, 
seeing  the  situation  of  the  plaintiffs 
and  defendant,  to  persuade  them  to 
come  to  some  arrangement  of  the 
matter  between  them,  because  X  am 
not  insensible  of  this,  that,  b^  the 
conduct  of  both  sides,  the  plaustifi^ 
and  the  defendant  are  in  a  aitaation 
of  difficulty,  though  the  defendant 
did  not  do  that  which  would  hare 
been  necessary  to  enable  him  to  aim- 
port  the  case  he  has  made,  natnetr, 
abandon  the  working  so  soon  ma  *^he 
determined  not  to  Uuce  it  at  the  rent 
fixed  by  the  referees,  hot  wena  on. 
The  result  is,  that  he  did  aftervrmr^, 
when  too  late»  abandon  the  aaine. 
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hell  (a),  Wyvill  v.  Bishop  of  Exeter  (J),  SugderCs  Vendors  and 
Pwrchasers  (c)  and  Concise  View,  {d)  Posaession  having  been 
taken  by  the  lessee^  the  delay  in  filing  the  bill  was  unimport- 
ant. The  lessors  were  always  ready  to  perform  their  part  of  the 
contract;  the  notice  of  abandonment  was,  therefore^  of  no 
ay^:  Clarke  v.  Moore,  (e) 

Mr.  Wigram  and  Mr.  Toller^  for  the  appellants.  One  of  the 
arbitrators  had  not  properly  performed  his  duty ;  for  although  the 
award  professed  to  be  made  on  the  examination  of  witnes8e83  it 
was^  in  fact,  made  by  one  of  them  on  the  faith  of  the  experience 
and  knowledge  of  another  of  them.  All  parties  should  be  per- 
sonaUy  cognizant  of  the  proceedings  anterior  to  the  award : 
Dobson  V.  Groves  (/),  Re  Plews  {g\  Haroey  v.  Shelton  (A) 
Fhipps  Y.  Ingram  (t),  Little  v.  Newton  (A),  Wade  v.  Dowling  (/), 
Stalworth  v.  Inns,  (m)  The  principles  of  Equity  on  which 
the  Court  granted  relief  did  not  govern  such  circumstances  as 
those  in  the  present  case :  Storg^s  Equity,  (n)  There  was  un- 
warrantable delay  on  the  part  of  the  plainti&  in  filing  the  bill ; 
and  in  cases  of  specific  performance  the  utmost  diligence  in  doing 
80  was  required  by  the  Court :  Watson  v.  Reid  {o\  Lloyd  v. 
CoUett(j)\  Heaphy  v.  Hill{q),  Walker  v.  Jeffreys,  (r)  Where 
the  property  was  of  a  fluctuating  character,  as  a  mine,  the 
Court   required  the  more  diligence :     Wright  v.  Howard  (*), 
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and  therefore^  it  is  perfectly  plain  to 
my  mind,  that  having  chosen  at  one 
tone  to  take  the  ben^t  of  the  agree- 
ment, he  is  bound  by  it  It  seems 
that  on  the  surface  there  was  a  great 
Quantity  of  water,  and  it  appears 
uaft  the  result  of  the  defenaant*s 
arbttrarilj  abandoning  the  mine,  and 
deciding  in  his  own  favour  is,  that 
there  has  been  a  sinking  of  the  sur- 
face ;  and  it  appears  on  the  evidence, 
— and  it  is  not  important  to  trace  it 
beyond  the  general  result, -^  there 
has  been  a  general  deterioration  of 
the  property  in  the  mine,  and  it  would 
have  been,  under  these  circumstances, 
tUisfactory  to  me  if  the  conflicting 
parties  had  come  to  an  arrangement 
and  had  not  made  it  my  difficult 
duty  to  dedde  this  case  as  well  as  I 
can,  and  on  settled  principles,  be- 
tween them.  Upon  tne  whole  case, 
my  opinion  is,  that  the  rent  has  been 
fixed  in  such  a  way  as  to  bind  the 
defendant.  I  thidt  there  has  been 
no  such  miacarriage  in  the  form  of 
the  award,  no  such  misconduct  on 
the  part  of  the  referees,  as  can  enable 
me  with  satisfaction  to  myself  to  say 
that  there  has  been  a  miscarriage  as 
to  the  rent  fixed;  and  if  there  had 


been  any,  I  think  the  defendant*s 
own  conduct  has  prevented  him  hav- 
m^  the  benefit  of  any  such  defence. 
His  own  referee,  inueed,  says  that 
he  did  sisn  this  award,  but  he  did  it 
because  he  thought  it  was  no  use  not 
doing  it,  but,  in  short,  he  signed  it ; 
he  was  the  defendant's  own  agent, 
and  I  cannot  overlook  the  character 
in  which  he  signed  it  as  such  agent 
under  the  circumstances,  fixing  the 
rent  at  400/.  an  acre. 

(a)  18  Yes.  328. 

(b)  1  Price,  292. 

(c)  lOthedit.  200.  to  202. 

(d)  P.  1.  and  the  cases  there  col- 
lected. 

(e)  1  Jo.  k  Lat  723. 
if)  6  Q.  B.  Rep.  637. 
U)  Ibid.  845. 

(X)  7  Beav.  455. 
(0   8  Dowl.  Pa.  Ca.  669. 
(A)  9  Dowl.  P.  C.  437. 
(/)    18  Jurist,  728. 
(m)  13  Mees.  &  W.  466. 
(«)  Sec.  769,  770. 
(o)  1  Russ.  &  My.  236. 
(p)4Bro.C.  C.  469. 
(q)  2  Si.  &  St.  29. 
(r)  1  I{are,34]. 
(«)  1  Si.  &  St.  190. 
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Coslake  v.  Till,  (a)    An  offer  had  been  made  before  the  bill 
was  filed  to  pay  for  what  coal  had  been  taken  out  of  the  mine. 
Mr.  MaUnSf  in  reply,  referred  to  Bussell  on  Arbitration  {b), 
and  Hopcraft  v.  Hickman,  (c) 

The   Lord   Chancellob.     This  is  a  bill  filed  for  the 
specific  performance  of  an  agreement  dated  the  11th  of  Fe- 
bruary 1848,   and    made    between  Williaras,  the  defendant, 
and  Parker  (who  was  then  his  partner,  but  who,  soon  aAer 
the  agreement,   died)  of  the  one  part,  and  a  great  number 
of  persons  who  claim  under  the  will  or  settlement  of  a  deceased 
person,  of  the  name  of  Holmes,  of  the  other  part.     The  agree- 
ment is  as  follows :  —  **  Whereas  the  said  John  Williams  and 
George  Parker  are  working  a  mine  of  coal  and  ironstone,  called 
the  Broadwell  Colliery,  situate  near  Oldberry,  in  the  county  of 
Worcester,  in  copartnership  together ;  and  whereas  the  repre- 
sentatives of  Susannah  Holmes,  deceased,  and  the  parties  claim- 
ing under  them,  possess  lands  and  mines  adjacent  to  the  said 
colliery,  and  the  said  John  Williams  and  George  Parker  have 
driven  gate  roads  into  the  vein  of  coal  in  such  mines,  called  the 
thick  coal,  and  have  proved  the  quality  thereof; — Now  these 
presents  witness  that  each  of  the  said  parties  hereto  of  the 
second  part  (that  is,  the  parties  claiming  under  Susannah  Holmes) 
agree  that  WiUiams  and  Parker  shall  have  liberty  and  license 
to  dig,  win,  and  get  the  several  beds,  veins,  and  seams  of  thick 
and  ten  yards  coal.  Heathen  coal,  Gubbin  ironstone,  and  white 
ironstone,  lying  in  and  under  the  several  pieces  or  parcels  of 
land  and  hereditaments  delineated  on  the  plan  indorsed  hereon 
and  coloured  blue,   and  formerly  the  property   of  the  said 
Susannah  Holmes,  deceased,  at  such  price  or  prices,  and  for 
such  number  of  years  not  exceeding  twenty-one  years,  and 
upon  such  terms,  but  subject,  nevertheless,  to  the  several  terms 
and  stipulations  of  this  agreement,  as  shall  be  determined  upon 
by  Richard  Haines,  of  Tipton,  and  John  Southern  (therein 
described),  mine  agents,  persons  indifferently  chosen  for  the 
purpose  by  the  parties  to  this  agreement,  and  who,  it  is  agreed, 
shall  have  full  liberty  to  decide  the  value  of  such  mines  and 
minerals,  as  between  the  several  parties  hereto,  and  to  direct 
the  payment  of  the  same  to  be  made  at  such  times  and  by  such 
instalments  as  they  deem  right,  and  also  the  number  of  years 
for  which  such  mines  and  minerals  shall  be  held  by  the  siud 
John  Williams  and  George  Parker,  but  subject  nevertheless  to 
the  terms  and  stipulations  of  this  agreement ;  and  in  case  of 


(b)  P.  201. 


(c)  2  Si.  &  St  130. 
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8idd  Richard  Haines  and  John  Southern  not  agreeing  upon 
tk  price  or  terms  for  the  working  of  the  said  mines  and  minerals^ 
and  declaring  the  same  in  writing  under  their  hands  within 
three  weeks  of  the  day  of  the  date  of  this  agreement,  then  that 
WilliAms  and  Parker  shall  have  liberty  and  license  to  dig,  win, 
and  get  the  aforesaid  several  bed^  veins,  and  seams  of  thick  or 
ten  yards  coal.  Heathen  coal,  Gubbin  ironstone,  and  white  iron- 
stone, at  such  price  or  prices,  and  for  such  number  of  years  not 
exceeding  twenty-one  years,  and  upon  such  terms,  but  subject 
nevertheless  to  the  terms  and  stipulations  of  this  agreement,  as 
shall  be  determined  upon  by  a  person  to  be  nominated  and 
dtosen  by  Haines  and  Southern  before  they  enter  upon  the 
aforessud  reference."    Then,  in  consideration  of  that  agreement, 
Williams  and  Parker  undertook  that  they  would  work  the  coal 
and  make  the  payments.     That  was  the  agreement  which  was 
the  foundation  of  the  suit.     The  time  for  making  the  award  was 
afterwards  duly  enlarged  to  the  14th  of  April     From  the  date 
of  the  agreement,  and,  indeed,  previously  to  it,  the  mine  was 
'  worked  by  Williams  and  Parker  to  some  extent,  so  that  after 
the  execution  of  this  agreement  the  right  of  the  defendants, 
Williams  and  Parker,  was  to  have  a  lease  on  terms  which  were 
to  be  fixed  by  those  referees.     The  extended  time  for  making 
the  award  was  up  to  the  14th  of  April ;  in  point  of  fact,  the 
award  was  made  on  the  13th  of  April  1848 ;  it  was  thus:  — 
(it  purports  to  be  made  by  Haines  and  Southern,  the  two 
referees,  and  not  by  the  umpire.     I  should  state  that  before  they 
proceeded  to  make  this  inquiry,  they  did  appoint  an  umpire, 
a  gentleman  of  the  name  of  Peacock.     The  award,  however, 
was  made,  or  purports  to  have  been  made,  by  Haines  and 
Southern,  and  it  is  thus :)  —  **  We,  &c.,  by  virtue  of  the  powers 
given  to  us  by  an  agreement  of  the  11th  of  February  1848,  made 
between,  &c.,  and  by  virtue  of  the  extended  time  by  a  memo- 
randum dated  the  1st  of  April,  whereby  the  time  was  extended, 
having,  previous  to  entering  on  the  consideration  of  the  matters 
referred  to  us  by  such  agreement,  appointed  Jonas  Peacock  to  be 
umpire,  and  finally  to  decide  the  matters  in  the  event  of  our  dis* 
agreement,  and,  havingexamined  witnesses,  and  duly  investigated 
the  matters  referred  to  us  by  the  before-mentioned  agreement, 
do,  by  this  writing,  under  our  respective  hands,  declare  and 
award  that  the  price  to  be  paid  by  Williams  and  Parker  for  the 
mines  of  thick  or  ten  yards  coal.  Heathen  coal,  Gubbin  iron- 
stone, and  white  ironstone,  lying  under  the  lands  mentioned  in 
the  before-mentioned  agreement,  on  a  lease  thereof,  for  a  term 
of  fofurteen  years  from  the  1 1th  of  April  last,  shall  be  400/.  per 
acre^  according  to  the  surface  measure,  and  without  deduction 
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t  ^^^'  .     for  &ult8  or  otherwise,  payable  as  follows:  400/.  to  be  paid 
Lord        down  at  the  time  of  signing  the  lease,  and  40021  per  year  after- 
Chawcsllob#  ^ar(jg^  payable  quarterly,  on  the  usual  quarter  days  of  payment" 
Eads         T^^^  mines  to  be  worked  in  the  usual  way,  under  and  subject 
^'  to  certain  formal  directions.     That  award  was  made  within 

the  time,  and,  therefore,  on  the  face  of  it,  at  least,  purports  to 
''^^^""**        be  a  proper  award  by  the  referees.     On  the  10th  of  May  1848, 
the  solicitors  for  the  lessors  sent  a  draft  of  the  proposed  lease  to 
the  solicitors  of  the  proposed  lessees.     It  adopts  the  terms  which 
bad  been  sanctioned  by  the  referees,  and  purports  to  be  merely 
a  lease  upon  those  terms,  paying  400/.  by  different  instahnents ; 
that  was  sent  on  the  1 0th  of  May.    It  was  returned  on  the  30th 
of  May  by  the  solicitors  for  the  proposed  lessees,  Parker  and 
Williams,  Parker  having  died,  however,  in  the  earlier  part  of 
May.     This  was  returned  with  a  letter  vnritten  by  the  solicitors 
for  the  lessors  to  the  solicitors  for  the  defendant,  the  intended 
lessee,  dated  the  SOth  of  May.      On  the  30th  of  May  the 
solicitors  for  the  lessee  returned  the  draft  to  the  solicitors  for 
the  lessors,  without  any  written  approval  thereof,  but  with  a 
verbal  statement  to  this  effect,  that  they  had  not  then  seen  their 
client  (meaning)  Mr.  Williams,  who  had  survived  Mr.  Parker, 
but  that,  provided  the  terms  were  correctly  stated,  they  had  no 
objection  to  the  draft  lease*     There  could  be  none,  because  it 
was  merely  a  lease  upon  the  terms  which  had  been  approved  of 
and  settled.     Therefore  the  lease  was  returned  with  that  sort  of 
conditional  approval.     The  draft  of  the  lease  was  then  engrossed 
and  sent  to  the  solicitors  for  the  lessees.     Then,  on  the  ^st  of 
May,  Mr.  Bobinson,  who  was  the  solicitor  of  Williams,  wrote  a 
letter  of  that  date  to  the  lessors'  solicitors :  —  "  Dear  Sir,  — Mr. 
Williams  has  been  here  to-day.    He  says  he  has  never  seen  any 
copy  of  the  award  made  by  Mr.  Haines  and  Mr.  Southern,  and 
is  perfectly  imacquainted  with  the  periods  within  which  the 
money  is  payable.     That  he  has  no  wish  to  create  delay  or  throw 
any  obstacle  in  the  way  of  the  completion  of  your  present  arrange* 
roents,  but  he  cannot  consent  to  execute  the  lease  until  he  is 
better  acquainted  with  the  facts.  (Signed)  W.  Robinson."   No 
doubt  that  was  a  very  reasonable  objection.     He  says,  I  agreed 
to  take  a  lease  upon  certain  terms,  which  were  to  be  settled  by 
two  referees.     I  never  heard  what  were  the  terms  the  referees 
had  settled,  therefore,  until  I  know  that,  I  can  say  nothing. 
In  consequence  of  that,  a  copy  of  the  award  was  procured 
and  sent  to  the  solicitors  of  the  lessee  on  the  10th  of  June» 
and  on  the  10th  of  June  it  must  be  taken  that,  notice   was 
given  to  Williams  of  what  the  terms  of  that  arbitration  were. 
Nothing,  however,  seems   to  have  been  done   upon  that  for 
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ffsm  wed^B  afterwards ;  but  on  the  27th  of  Jnlj,  the  lessors' 
Boilidtors  again  wrote  to  the  lessee's  solictors,  to  ask  whe- 
ther he  meant  to  abide  by  the  award.  They  required  to  be 
informed  whether  the  defendant  would  abide  by  the  form 
of  the  award.  No  answer  was  sent  to  that  until  the  8th  of 
August,  when  the  solicitors  to  the  lessors  received  a  letter  from 
the  solimtors  of  the  defendant,  dated  **  Dudley,  the  8th  of 
August  1848.  Dear  Sirs,  —  In  the  matter  of  Holmes  and 
Wilfiams, — ^Mr.  Williams  is  advised  that  the  award  is  invalid  on 
ievend  grounds,  and  he  therefore  declines  acceding  to  the  terms 
of  ii  We  are  requested,  however,  to  state,  that  he  is  willing 
to  enter  into  an  equitable  'arrangement  with  the  parties,  not- 
witibstaoding  his  surveyor  has  ordered  the  Butty  to  abandon 
the  mines,  as  the  produce  will  not  pay  the  wages.'' 

Now,  the  first  observation  I  think  that  arises  is  this,  that  there 
IB  no  doubt  that  Williams  was  entitled,  under  the  terms  of  his 
agreement  of  the  11th  of  February,  to  have  a  valid  award;  there 
is  no  question  of  that,  and  if,  therefore,  the  award  was  invalid^ 
and  was  objected  to  in  due  time,  then  there  was  nothing  to  bind 
the  defendant*    These  are  propositions  which  are  not  contro- 
verted.   Now,  the  objections  to  the  award  which  were  made 
are,  first  of  all,  that  Haines  in  estimating  the  amount  (Mr«  Haines 
bdng  one  of  the  arbitrators  appointed  by  the  lessors)  relied 
exdnnvely  on  his  grandson  to  report  as  to  the  state  of  the  mine, 
and  did  not  examine  it  himself;  secondly,  that  they  examined 
no  witnesses ;  thirdly,  that  they  left  it  to  Mr.  Peacock  to  say 
what  it  should  be,  and  did  not  form  their  own  judgment,  but 
adopted  his ;  fourthly,  that  the  parties  did  not  sign  the  award 
both  together  and  at  the  same  time*     Now,  the  award  is  signed, 
not  only  by  the  referees,  but  by  the  umpire.     I,  however,  treat 
it  merely  as  the  award  of  the  referees,  and  take  the  signature  of 
the  umpire  as  for  nothing,  except  perhaps  as  indicating  hb  con- 
currence; but  it  is  not  the  award  of  the  umpire,  it  was  the 
award  of  the  referees.    There  is  no  doubt  that,  if  those  objeo- 
tioais  were  made  in  good  time,  they  were  fatal.     I  do  not  agree 
in  the  suggestion  that  it  was  incumbent  on  those  parties  to 
examine  witnesses.     I  do  not  think  that  is  the  meaning.     When 
a  matt^  is  referred  to  a  surveyor  or  to  people  of  skill  to  value 
and  settle  what  the  value  of  property  to  be  bought  or  let  is,  I 
do  not  think  it  means  that  they  are  to  examine  witnesses  neces- 
sarily.   They  are  entrusted,  from  their  experience  and  from  their 
observation,  to  form  a  judgment  which  the  parties  referring  to 
Aem  agree  shall  be  satisfactory ;  therefore,  I  do  not  think  that 
there  was  anything  of  importance  in  their  not  examining  wit- 
provided,  bandjide,  he  meant  to  say,  "I  kpow  suffi- 
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t  ^^^'  n  for  &ult8  or  otherwise^  payable  as  follows:  400t  to  be  paid 

Lord  down  at  the  time  of  signing  the  lease,  and  400/.  per  year  after- 

HANCBLLOB#  y^^j,^^  payable  quarterly,  on  the  usual  quarter  days  of  payment" 

Bads  'I'he  mines  to  be  worked  in  the  usual  way,  under  and  subject 

^'  to  certain  formal  directions.     That  award  was  made  within 
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the  tirne^  and,  therefore,  on  the  face  of  it,  at  least,  purports  to 
**^'*        be  a  proper  award  by  the  referees.     On  the  1 0th  of  May  1848, 
the  solicitors  for  the  lessors  sent  a  draft  of  the  proposed  lease  to 
the  solicitors  of  the  proposed  lessees.     It  adopts  the  terms  which 
had  been  sanctioned  by  the  referees,  and  purports  to  be  merely 
a  lease  upon  those  terms,  paying  400/,  by  different  instalments ; 
that  was  sent  on  the  1 0th  of  May.    It  was  returned  on  the  30th 
of  May  by  the  solicitors  for  the  proposed  lessees,  Parker  and 
Williams,  Parker  having  died,  however,  in  the  earlier  part  of 
May.     This  was  returned  with  a  letter  vmtten  by  the  solictors 
for  the  lessors  to  the  solicitors  for  the  defendant,  the  intended 
lessee,  dated  the  SOth  of  May.      On  the  30th  of  May  the 
solicitors  for  the  lessee  returned  the  draft  to  the  solicitorB  for 
the  lessors,  without  any  written  approval  thereof,  but  with  a  ' 
verbal  statement  to  this  effect,  that  they  had  not  then  seen  their 
client  (meaning)  Mr.  Williams,  who  had  survived  Mr.  Parker, 
but  that,  provided  the  terms  were  correctly  stated,  they  had  no 
objection  to  the  draft  lease.     There  could  be  none,  because  it 
was  merely  a  lease  upon  the  terms  which  had  been  approved  of 
and  settled.     Therefore  the  lease  was  returned  with  that  sort  of 
conditional  approvaL     The  draft  of  the  lease  was  then  engrossed 
and  sent  to  the  solicitors  for  the  lessees.     Then,  on  the  ^st  of 
May,  Mr.  Bobinson,  who  was  the  solicitor  of  Williams,  wrote  a 
letter  of  that  date  to  the  lessors'  solicitors :  —  "  Dear  Sir,  — Mr. 
Williams  has  been  here  to-day.    He  says  he  has  never  seen  any 
copy  of  the  award  made  by  Mr.  Haines  and  Mr.  Southern,  and 
is  perfectly  imacquainted  with  the  periods  within  which  the 
money  is  payable.     That  he  has  no  wish  to  create  delay  or  throw 
any  obstacle  in  the  way  of  the  completion  of  your  present  arrange- 
ments, but  he  cannot  consent  to  execute  the  lease  until  he  is 
better  acquainted  with  the  facts.  (Signed)  W.  Bobinson.'*    No 
doubt  that  was  a  very  reasonable  objection.     He  says,  I  agreed 
to  take  a  lease  upon  certain  terms,  which  were  to  be  settled  by 
two  referees.     I  never  heard  what  were  the  terms  the  referees 
had  settled,  therefore,  until  I  know  that,  I  can  say  nothing. 
In  consequence  of  that,  a  copy  of  the  award  was  procured 
and  sent  to  the  solicitors  of  the  lessee  on  the  10th  of  June, 
and  on  the  10th  of  June  it  mnst  be  taken  that,  notice    was 
given  to  Williams  of  what  the  terms  of  that  arbitration  were« 
Nothing,  however,  seems   to  have  been  done  upon  that  for 
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some  wed^B  afterwards ;  but  on  the  27th  of  July,  the  lessors' 
aolicHors  again  wrote  to  the  lessee's  solicitors^  to  ask  whe- 
ther he  meant  to  abide  by  the  award  They  required  to  be 
informed  whether  the  defendant  would  abide  by  the  form 
of  the  award.  No  answer  was  sent  to  that  until  the  8th  of 
August,  when  the  solicitors  to  the  lessors  received  a  letter  from 
the  solioitore  of  the  defendant,  dated  "  Dudley,  the  8th  of 
Aognst  1848.  Dear  Sirs,  —  In  the  matter  of  Holmes  and 
Wilfiams, — ^Mr.  Williams  is  advised  that  the  award  is  invalid  on 
leyend  grounds,  and  he  therefore  declines  acceding  to  the  terms 
ai  ii  We  are  requested,  however,  to  state,  that  he  is  willing 
to  enter  into  an  equitable  'arrangement  with  the  parties,  not- 
withBtanding  his  surveyor  has  ordered  the  Butty  to  abandon 
die  mines,  as  the  produce  will  not  pay  the  wages." 

Now,  the  first  observation  I  think  Uiat  arises  is  this,  that  there 
is  no  doubt  that  Williams  was  entitled,  under  the  terms  of  his 
agreement  of  the  11th  of  February,  to  have  a  valid  award;  there 
18  no  question  of  that,  and  if,  therefore,  the  award  was  invalid^ 
and  was  objected  to  in  due  time,  then  there  was  nothing  to  bind 
theddendant.     These  are  propositions  which  are  not  contro* 
verted.    Now,  the  objectiona  to  the  award  which  were  made 
ue,  first  of  all,  that  Haines  in  estimating  the  amount  (Mr.  Haines 
being  one  of  the  arbitrators  appointed  by  the  lessors)  relied 
ezduaively  on  his  grandson  to  report  as  to  the  state  of  the  mine^ 
and  did  not  examine  it  himself;  secondly,  that  they  examined 
no  witneasee ;  thirdly,  that  they  left  it  to  Mr.  Peacock  to  say 
what  it  should  be,  and  did  not  form  their  own  judgment,  but 
adopted  his ;  fourthly,  that  the  parties  did  not  ogn  the  award 
both  together  and  at  the  same  time.     Now,  the  award  is  signed, 
not  only  by  the  referees,  but  by  the  umpire.     I,  however,  treat 
it  merely  as  the  award  of  the  referees,  and  take  the  signature  of 
the  umpire  as  for  nothing,  except  perhaps  as  indicating  bis  con- 
currence; but  it  is  not  the  award  of  the  umpire,  it  was  the 
award  of  the  referees.    There  is  no  doubt  that,  if  those  objec- 
tioDB  were  made  in  good  time,  they  were  fatal.    I  do  not  agree 
in  the  suggestion  that  it  was  incumbent  on  those  parties  to 
examine  witnesses.     I  do  not  think  that  is  the  meaning.     When 
a  matter  is  referred  to  a  surveyor  or  to  people  of  skill  to  value 
and  settle  what  the  value  of  property  to  be  bought  or  let  is,  I 
do  not  think  it  means  that  they  are  to  examine  witnesses  nece&* 
saiily.    They  are  entrusted,  from  their  experience  and  from  their 
observation,  to  form  a  judgment  which  the  parties  referring  to 
them  agree  shall  be  satisfactory ;  therefore,  I  do  not  think  that 
tfiere  was  anything  of  importance  in  their  not  examining  wit- 
provided,  band  ^fide,  he  meant  to  say,  ^*  I  know  suffi- 
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ciently  of  the  subject  to  dedde  properly  without  examming 
witnesses."    That^  I  think,  is  not  a  valid  objection. 

Nor  am  I  prepared  to  say  whether  it  would  be  a  valid  ob- 
jection merely  that  Richard  Haines  did  not  go  down  the  mine 
himself,  but  that  he  left  that  to  be  done  by  his  grandson ;  b^ 
cause,  when  you  are  forming  a  judgment  as  to  the  value  of  any- 
thing, you  necessarily  proceed  in  a  great  measure  upon  the  re- 
port of  others.  If  a  person  is  examining  as  to  the  value  of  an 
estate,  nobody  means  to  say  that  he  is  to  examine  every  rood  of 
laud.  He  takes  a  cursory  view,  examines  it  here  and  there, 
knowing  the  land  and  the  neighbourhood,  and,  knowing  the  es- 
tate, he  asks  some  questions,  and  is.  In  some  respects,  guided  by 
the  answers.  Therefore,  I  do  not  think  it  was  incumbent  upon 
Kichard  Haines  to  have  gone  down  himself,  and  I  do  not  think 
that  it  is  fatal  to  the  award  that  he  relied  upon  the  report  of  his 
grandson,  neither  should  I  have  thought  it  an  objection  that  the 
referees  consulted  Mr.  Peacock  as  to  his  opinion ;  I  think  that  is 
no  valid  objection,  because,  as  I  say,  you  trust  to  the  reports  of 
others  as  to  different  matters  connected  with  property,  when 
it  is  your  duty  to  say  what  the  value  would  be,  either  to  pur- 
chase or  to  let,  just  as  you  may  consult  anybody  else  on  whose 
judgment  you  rely.  If,  therefore,  the  result  of  this  had  been  that 
the  referees,  having  a  doubt  as  to  what  they  ought  to  say  was  the 
value,  amongst  other  means  of  enabling  them  to  form  a  correct 
judgment,  took  the  opinion  of  Mr.  Peacock,  evidently  of  skili 
and  competent  experience  in  these  matters,  I  should  not  have 
thought  that  any  objection ;  but  I  do  think  it  an  objection  not 
consulting  him,  and  then  forming  their  own  judgment,  amongst 
other  things,  upon  his  estimate  of  the  value.  Instead  of  doing  that^ 
they  consult  him  and  make  their  award,  not  because  his  opinion 
has  determined  their  mind  as  to  what  it  ought  to  be,  but  sub- 
scribing to  what  they  think,  or  one  of  them  thinks,  wrongs 
because  somebody  else  thinks  it  right;  —  that  was  a  course  which 
they  had  no  right  to  take.  If,  upon  consulting  Mr.  Peacock, 
he  had  been  satisfied  on  the  whole  that  that  was  a  reasonable 
conclusion  to  come  to,  —  absolute  certainty  about  the  value,  is  a 
matter  which  you  never  can  arrive  at,  —  and  if  he  took  the  best 
means  and  said,  **  I  do  not  know  that  I  should  have  siud  so 
much  as  400/.  an  acre  was  a  proper  price ;  if  Mr.  Haines  thinks 
so  and  Mr.  Peacock  thinks  so,  I  dare  say  they  are  right ;  ^  that 
would  have  been  a  legitimate  course  to  have  adopted.  But 
that  is  not  the  evidence  of  what  was  done.  Now,  the  evidence 
OS  to  the  mode  in  which  these  persons  arrived  at  a  conclusion  as 
to  the  value,  is  to  be  found  in  a  deposition  of  T.  Haines,  Johnson, 
and  Aston.  T.  Haines's  account  is  this :  *^  I  inspected  the  mine. 
I  found  Williams  and  Parker  working  the  mine. "    Then  he 
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eays,  « In  March  1848,  I  inspected  the  mine  in  company  with 
Mr.  Southern  and  Mr.  Peacock,  and  we  found  the  workings 
gomg  on."  That  is  not,  however,  very  material;  he  ex- 
amiiied  it  and  thought  4007.  an  acre  was  a  proper  price.  The 
enience,  however,  may  be  shortly  stated,  that  Mr.  Haines  the 
Teferee  was  guided  either  entirely  or  mainly  by  the  report 
of  his  grandson,  coupled  with  his  own  fifty  years'  knowledge 
of  the  neighbourhood,  whi<$h  of  itself,  I  think,  was  quite  a  le- 
gitimate ground  to  entitle  him  to  sign  an  award.  But  what  the 
otlier  referee  says  is,  not  that  he  consulted  Mr.  Peacock ;  '^  I 
wts  satisfied  with  Mr.  Peacock  to  decide  on  its  being  worth  400iL 
an  acre  ;*  but  when  he  consulted  Mr.  Peacock,  finding  Peacock 
B8]d4002L,  although  he  himself  did  not  think  it  worth  2002*,  he 
eoncorred  with  the  other,  because  he  thought  it  no  use  differing. 
That  18  not  an  award  by  which  the  persona  who  had  agreed  to 
make  the  reference  were  bound.  They  were  entitled  to  have  the 
mibiassed  judgment  of  the  third  person,  acting,  not  in  a  loose 
way,  but  giving  an  opinion  deciding  judicially  upon  that  which 
it  bad  become  his  duty  judicially  to  decide.  I  think  that  was 
an  olgection  to  the  award. 

I  am  inclined  to  think,  contrary  to  my  first  impression  when 
the  matter  was  stated,  that  it  was  also  an  objection  that  they 
did  not  sign  together.     Upon  that  I  give  no  opinion,  for  reasons 
which  will  appear ;  inasmuch  as  it  is  not  necessary  to  decide  it 
(^  objection  to  the  award  is  suffident,  and  if  the  objection 
was  taken  in  a  proper  way  the  parties  are  not  now  pre« 
chidedy  and  one  objection  is  as  good  as  a  hundred.     I  wish 
it  to  be  understood  if  I  threw  out  any  doubt  on  the  sub- 
jeet,  it  is  a  doubt  which  I  wish  to.  retract,  because  I  think 
there   is  a  great  deal  of  good  sense  in  saying  that  when  a 
matter  is  referred  to  two  persons  to  decide  a  thing  by  a  state- 
ment in  writing,  that  that  writing  must  be  made  by  the  two 
together,  —  a  contemporaneous  act;    because,  if  one  person 
signs  at  York  on  one  day,  and  another  signs  at  Exeter  on 
aootiier  day,  how  are  we  to  know  that  something  may  not  have 
cMseorred  in  the  meantime  to  induce  one  party  to  change  his 
mind  if  he  could?     Therefore  I  think  it  is  the  duty  of  two  persons 
to  keep  the  matter  open  to  the  last  moment,  and  it  is  not  com- 
XKtent  for  one  to  sign  at  one  time  and  the  other  to  sign  at  an- 
other.    Bat  this  is  not  a  question  now  necessary  to  be  decided. 
Kow,  on  the  8th  of  August,  Mr.  Williams  says  he  objected 
to  this  award.     Taking  it  as  a  valid  objection,  which  I  assume 
it  to  he,  —  an  objection   that  it  was  not  the  genuine  opinion 
of  the  two,  was  that  taken  in  due  time  ?    He  had  a  know- 
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.  ^^^'  .     ledge  of  the  award  on  the  10th  of  June ;  it  was  sent  to  hb 

jx>BD         Aolidtor  on  that  day;    a  day  or  two  afterwards  it  must  be 

CgAMCMAoi.   taken  he  knew  of  the  award.     Now,  I  think  that  there  was 

baho         considerabley  and  not  quite  warrantable,  delay,  though  there 

<^*  was  no  doubt  that  he  ought  to  have  had  some  little  time  to 

juAnrn^mt.      i^<l^®  i^^^  ^'^  questiou  whether  this  award  had  been  duly 
'''^^      made.     He  said  he  did  not  think  the  coal  was  worth  half 
.  the  money ;  he  does  inquire,  and  he  does  not  make  an  objection 
until  August,  about  two  months,  or  just  about  two  months, 
afterwards.     He  got  the  award  on  the  10th  of  June,  and  he 
makes  the  objection  on  the  8th  of  August.     He  couples  the  ob- 
jection with  saying  that  though  he  objects  to  the  award  himself^ 
he  is  willing  still  to  negotiate  for  the  purchase  upon  equitable 
terms ;  by  which  he  meant^  terms  other  than  those  which  had 
been  stated  in  this  reference* 

Now,  the  suggestion  on  the  part  of  the  plaintiff}  is  this,  that 
supposing  the  award  to  be  badf  which  I  decide  was  bad,  this  ob- 
jection was  not  made  in  time.    I  feel  myself  released  from 
deciding  that  very  difficult  question  of  how  much  delay  will 
be  conclusive  to  shut  a  person  out  from  making  a  complaint, 
because  I  come  to  the  conclusion,  irresbtible  to  my  mind,  whe- 
ther it  was  made  abstractedly  in  proper  time  or  not,  that  the 
plaintiffs  concurred  in  treating  it  as  so  made,  as  to  open  a  new 
negotiation :  that  is  the  important  question.    Going  on,  there- 
fore, by  steps,  there  is  an  award  made,  which  if^  in  my  yiew  of 
the  law,  was  erroneously  made^  was  objected  to,  whether  ob- 
jected to  in  good  time  or  not,  may  be  doubtful,  but  which 
the  parties  interested  in  saying  it  was  not  objected  to  in  good 
time  concur  in  saying,  *'  We  treat  it  as  haying  been  objected  to  in 
good  time,  for  we  will  open  a  new  negotiation."    That  is  the 
conclusion  at  which  I  arrive ;  in  point  of  fact,  that  was  done» 
The  reason  I  have  arrived  at  that  conclusion  is  mainly  from  the 
evidence  of  the  plaintiffs  themselves.    I  was  turning  this  moment 
to  the  evidence  of  T.  Haines,  upon  another  part  of  the  case,  but 
it  has  reference  to  this  point;  the  objection,  you  recollect,  was 
made  on  the  8th  of  August ;  now  T.  Haines,  in  bis  report  to 
Bichard  Haines,  before  he  had  signed  the  award,  had  examined 
the  property  both  at  the  end  of  the  year  1847,  and  several 
times  in  the  early  part  of  1848,  with  a  view  to  telling  his  grand- 
father what    he    thought   the  value   was.      Then   he    says, 
in   October   1848,  ''I  again   inspected   it  in  company  with 
Mr.  Johnson,  Mr.  Brettle,    Mr.   Baugh,   and  Mr.  Southern. 
Mr.  Southern  was  ibe  referee  who  had  been  named  on  the  part 
of  Mr.  Williams ;  Mr.  Johnson  and  myself  attended  on  behalf 
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of  Ifr,  HdiiieB*  mine,  that  is  the  yeador;  and  the  three  other     .  ^^'  . 
gentlemen  on  the  part  of  Williams  and  Parker."     The  object        lobd 
of  this  inspection  was  to  ascertain  the  quality  of  the  coal,  CHAiioMxoai 
and  to  fix  a  price  per  acre.     What  would  be  the  meaning  of       u^^ 
that  ?    Previously  to  that  time,  the  contention  now  is  that  the    -^^Jt^^ 
lessors  were  entitled  to  say  the  price  had  been  conclusively 
fixed.    What  could  be  the  meaning  of  the  lessors'  agents  going     «M?*«^ 
down  to  meet  other  agents  for  the  purpose  of  examining  the 
quality  of  the  coal  and  fixing  a  price  ?    Why,  I  cannot  but 
come  to  the  oondusion  that  the  meaning  was  t^is,  that  the  ob* 
jectbna  had  been  made,  and  whether  rightly  or  wrongly  made, 
the  parties  had  acquiesced  in    saying,   We  will    open  the 
matter.     The  coal  shall  be  examined  to  see  what  the  price  ought 
to  be.     ^  Mr.  Johnson  and  myself  afterwards  thought  it  right  to 
call  in  a  third  person  with  us,  and  Mr.  Aston  was  called  in  to 
act  with  us :"  and,  in  November  1848,  all  the  parties  inspected 
the  mine,  accompanied  by  Mr.  Aston,  and  examined  the  mine 
by  meana  of  the  gate  roads  coloured  green  and  so  on,  and  then 
they  come  to  certfun  conclusions*     Now,  that  is  the  account  of 
Thomas  Haines. 

One  of  the  other  persons  who  went  down  was  Henry  Johnson, 
who  is  named  by  Thomas  Hfunes  and  examined  by  the  plaintiffi, 
and  who  went  down  on  their  behalf,  and  what  he  says  is  this : 
*'  On  the  20th  of  October  1848  I  first  visited  and  went  down 
the  pit  to  Holmes'  mine.  I  went  down,  at  the  request  of 
Thomas  Haines,  to  examine  the  quality  of  the  mine  and  inspect 
the  manner  in  which  Williams  and  Parker  were  proving  the 
ooalsy  not  treating  them  as  having  become  the  owners,  but  to  see 
in  what  manner  they  were  proving  the  coals.''  Then  he  goes 
on  to  say,  **  Thomas  Haines,  John  Orme  Brettle,  John  Soutb- 
eroy  and  Isaac  Baugb,  were  the  only  persons  who  went  with  me 
on  that  occasion,  and  1  went  over  that  part  which  is  coloured 
green,  and  so  on,  as  to  the  thickness  of  the  coal.  6n  the  23rd 
of  the  same  month  I  again  went  down  the  same  pit,  accom- 
panied by  John  Aston,  Thomas  Haines,  and  Elijah  Hill,  clerk 
to  John  Orme  Brettle.  On  that  day  I  latched  or  dialled  the 
upper  or  eastward  branch  of  the  mine  on  the  produced  map 
coloured  green,  in  order  to  plan  the  extent  and  situation  of  the 
mtnes^'*  Latching  means  an  underground  survey.  ^'  That  is  all 
I  did  on  that  day.  I  did  not  particularly  examine  the  coal  on 
Aat  day.  On  the  17th  of  November  of  the  same  year  I  again 
went  down  the  mine  for  the  purpose  of  dialling  or  latching 
the  lower  or  northward  branch  of  the  said  mine,  coloured  green, 

up  to  the  extreme  end,  and  I  latched  it  to  the  end.     On  this 
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^  ,     occasion  I  noticed  the  quality  and  thickness  of  the  cool  as  far  as 

LoBD  practicable.''  And  he  considered  it  to  be  worth  so  and  so.  I 
^^'"^*'  am  not  reading  this  for  the  purpose  of  showing  what  he  con- 
Eadb  sidered  to  be  the  value,  but  to  show  that  both  parties  were,  in 
the  months  of  October  and  November  1848,  long  after  the 
publication  of  the  award,  re-examining  the  mines  for  the  purpose 
of  settling  what  the  price  ought  to  be.  Then  Aston,  the  person 
sent  for,  went  down  on  a  second  occasion,  and  he  says,  *^  On 
the  23rd  of  October  I  did  inspect  and  view  Holmes'  mine  my- 
self with  other  persons.  I  was  instructed  by  Bourne  and  Wain- 
wright.**  Those  are  the  solicitors  of  the  lessor,  —  Mr.  Holmes' 
agents,  and  the  object  was  to  examine  the  mine  and  state  its 
value.  Therefore,  here  are  the  plaintiffs  themselves,  by  their 
solicitors,  employing  this  gentleman  Aston,  in  the  month  of 
October,  to  go  down  and  examine  the  mine,  the  object  being  to 
obtain  the  value. 

Kow,  that  is  the  account  given  by  the  three  witnesses  of  the 
plaintiffs,  and  it  is  hardly  necessary  to  say  that  that  is  confirmed 
by  Brettle,  who  is  one  of  the  witnesses  for  the  defendant. 
That  is  the  case  which  they  make ;  he  says  just  the  same  thing. 
«'  I  went  down  the  mine  on  the  27th  November  1848." — That  is 
evidently  a  mistake  for  the  ITth. — '<  I  went  down  the  mines  on  the 
17  th  of  November  1848,  with  Mr.  Southern,  Mr.  Isaac  Baugh, 
Mr.  Thomas  Haines,  John  Aston,  and  Henry  Johnson ;  they 
asked  me  to  go  down  with  them,  and  I  imderstood  from  Mr. 
Thomas  Haines,  that  their  object  was  to  make  an  inspection  of 
the  mines  and  set  a  value  on  the  coal."    Now,  all  this  appears  to 
me  to  establish  conclusively  that  the  objection  being  made  to 
the  award  on  the  8th  of  August,  the  plaintiffs,  by  their  solicitor 
and  by  their  agent,  assented  to  that  objection  so  far  as  to  agree 
that  the  mine  should  be  examined  again  with  the  view  of  fixing  a 
value.  The  persons  who  went  down  on  the  part  of  the  plaintiffs, 
adhered  to  the  opinion  which  Thomas  Haines  had  originally 
formed,  that  it  was  worth  400/.  an  acre.     Mr.  Brettle,  on  the 
part  of  the  defendant,  comes  to  a  totally  opposite  conclusion* 
This  carried  the  matter  on  into  November.    The  statement  of 
toe  plaintiffs  is,  that  the  defendant  continued  working  the  mine 
until  the  following  month  of  December ;  the  defendant  says  that 
that  is  true,  but  not  the  whole  truth,  for  that  he  continued  it, 
in  truth,  in  the  hopes  that  he  might  find  it  could  be  worked  pro- 
perly ;  that  he  continued  working  it  until  the  month  of  February^ 
and  that  then  he  abandoned  it.    Therefore  the  plaintiflb  supposed 
that  it  had  been  abandoned  in  Decembei*,  no  very  great  differ- 
ence ;  in  truth  it  was  not  abandoned  until  February,  and  it  was 
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at  that  tune  abandoned.    I  come  to  the  conduBion^  and  it  seema      t  ^^^'  . 
to  me  to  be  an  irresistible  conclusion,  from  the  facts  that  it  was         Lobd 
abandoned^  the  defendant  alle^ng  that  he  was  not  bound  by    Chamcbiaob* 
the  awards  that  he  would  not  take  it  up,  and  that  the  mine  was        j^^j^g 
worth  little  or  nothing:.  __  ^* 

Now,  that  establishes  conclusively  that  the  defendant  had 
pYen  up  the  working  either  in  December  1848,  or  in   Fe-       ""^y*^ 
hnurj  1849.    Well,  what  happens  after  that  ?    Three  years 
and  a  hal(  or  yery  nearly  three  years  and  a  half,  elapsed,  and 
nothing  was  done.    Mr.  Matins  says  that  this  case  is  to  be  dis- 
tinguished from  other  cases,  because,  in  truth,  possesnon  here 
had  been  taken,  and  to  a  certain  extent,  a  large  extent,  the 
mine  had  been  actually  worked  and  gotten ;  therefore  he  says 
it  is  not  like  the  case  of  something  which  the  defendant  was 
caDed  upon  to  do  executiyely ;  it  is  more  like  an  action  for 
goods  sold  and  deliyered,  for  he  has  actually  had  the  goods. 
I  think  there  is  a  great  fallacy  in  that.    It  is  true  that  he 
had  some  goods ;  but  what  this  Court  is  asked  to  do,  is,  to  make 
Itself  instrumental  to  compel  him  to  take  other  goods.     The 
fict  that  he  has  taken  some  goods  may  be  most  important  in 
showing  whether  or  not  he  is  bound  to  take  the  remaining 
goods ;  taking  the  illustration  that  was  put  forward,  it  was  a 
Texy  reasonable  one.     That  may  be  yery  important  in  other 
points  of  yiew ;  but  the  fact  that  he  has  taken  some,  if  they 
are  taken  under  some  circumstances,  if  he  takes  them  under 
protest  as  to  the  others,  that  proyes  nothing ;  he  may  be  liable 
to  account  for  what  he  has  taken,  but  that  does  not  giye  the 
other  parties  a  right  to  compel  him  to  take  that  which  he  has 
not  taken. 

It  appears  to  me  that,  upon  all  principle,  and  all  authorities, 
the  lapse  of  time  is  condusiye.  I  do  not  know  that  it  would 
not  haye  been  condusiye  if  there  had  not  been  anything  like  an 
abandonment  of  possession.  It  may  be  that  you  were  not  too 
late  to  haye  brought  an  action,  but  specific  performanol^  is  re- 
lief which  this  Court  will  not  giye,  unless  in  cases  where  the 
parties  seeking  it  come  promptly,  and  as  speedily  as  the  nature 
of  the  case  will  permit  Now,  there  is  no  use  in  going  into 
the  cases  and  authorities  in  detail.  There  is  a  case  of  Watson 
y.  Beidf  which  was  referred  to  in  the  argument^  where  Sir 
John  Leach  refused  it,  after  the  party  had  been  waiting  for 
twdye  months,  and  no  sufficient  reason  giyen.  There  is  the 
case  of  SouthcoTnbe  y.  The  Bishop  of  Exeter^  which  was  a  case 
<tf  die  same  description ;  it  was  quoted  at  the  bar,  and  it  is  yery 
Huniliar  to  counsel;  it  is  not  yery  important ;  I  haye  it  not  here, 

8  3 


363^  TBB  EQurrr  reports. 

,  ^^^V ,     but  the  delay  there  was  a  delay  much  less  than  the  delay  in  this 

iiOBi>        case. 

^^''^"^^''''^''l     It  i^pears  to  me,  thereforei  that  the  case  may  be  shortly 

B^,^        stated  thus :  —  The  award  was  made  on  the  13th  of  April  — 

^'  invalid  if  properly  objected  to.    It  was  olijected  to  on  the  8th  of 

^^ August.    It  may  be  doubtful  whether  it  was  objected  to  soon 

"^^  enough^  having  regard  to  the  nature  of  the  objeotioui  but  the 
conduct  of  the  parties  shows  that  the  lessors  or  intended  lessors 
did  not  mean  to  avail  themselves  of  any  objection  for  delay  up  to 
that  time,  and  that  they  acquiesced,  by  sending  down  theu:  agent 
over  again,  to  meet  the  agent  of  the  other  party,  in  order  to 
fix  the  value,  so  that  no  agreement  ever  was  come  to ;  and  that 
either  in  December  1848;  or  February  1849,  the  mine  was 
abandoned.  Having  been  so  abandoned,  if  the  plainti&'  view  of 
this  case  is  correct,  they  might,  if  they  had  come  forward  recently, 
have  insisted  on  specific  performance,  because  they  might  have 
said,  there  was  no  objection  to  the  award ;  and  we  did  not  agree  to 
waive  the  fact  that  you  had  adopted  the  awanL  They  might  have 
put  forward  either  of  those  objectionsy  and  the  question  might  have 
arisen.  I  am  of  opinion,  if  it  were  necessary  to  dedde  it,  that 
they  were  wrong  on  both  those  points.  I  think  there  was  a  valid 
objection  to  the  award,  and  I  am  inclined  to  think  that  that  ob- 
jection was  made  in  due  time.  [Even  if  there  was  no  valid  ob« 
jecUon  to  the  award,  there  was  a  contest  on  the  part  of  the  in* 
tended  lessee,  saying  there  had  been  a  valid  objection  to  the 
award,  and  I  repudiate  the  contract  in  consequence.  He  does 
quit  in  December  or  February,  and  three  and  a  half  years 
elapse  before  the  bill  is  filed.  Ir  appears  to  me,  with  all  defer- 
ence to  the  Vice- Chancellor  from  whom  I  differ  on  this  occa- 
sion, that  this  was  not  a  case  in  which  the  Court  could  give  a 
decree  for  specific  performance. 

I  think,  however,  the  plaintiflb  are  entitled  to  a  decree  for  an 
account  of  the  coal  actually  raised,  which  they  must  be  paid 
for.   Tllkrefore,  the  decree  will  be  varied  in  that  way. 

Bill  dismissed,  so  far  as  it  prayed  specific  performance, 
with  costs.    An  account  of  the  quantity  of  coal  taken, 
with  a  declaration  that  the  defendant  do  pay  for  the 
same,  at  the  rate  of  4002.  per  annum  per  acre. 
Solicttors :  Austen  tp  De  Oex ;  and  S.  W.  Johnton. 
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SIMPSON  V.    SADD-  Abt;.18.20.21. 

q^  Dee.  S. 

iHIS  was  an  appeal  from  a  dednon  of  Yioe-Chaiicellor  PHmAfacU^ 
Stuart,  wlio  had  held  thati  under  the  inroamstanoes,  a  oontem«'  4h^/ti£2[^ 
ihted  leasee  had  wiuved  his  right  to  investigate  the  lessor's  aasignment  of 

^  a  lease  or  an 

"**•  underlease 

The  fiM^ts  of  the  oasSf  and  the  judgment  below>  hare  been  ^  ^  ^^^  ^ 
AiOjr  reported  in  the  Equity  Beparts,  voL  IL  p.  798.  lessor's  tiUe ; 

The  defendant  now  appealed  from  the  whole  decree.  ^^^  ^* 

Mr.  Matins  and  Mr.  fFalford,  for  the  plaintiflb,  in  support  of  nniTersally 
tlie  decree  below,  relied  on  Burnett  v.  Brawn  {a\   Sugden^g  ^^  for  ^ 
jl        Vendor  and  Purchaser  (i),  Fleetwood  ▼.  Oreen  (c),  Anspach  v.  ^^^  ^^  ^ 
i        Noel  (d).  Burroughs  y.  OaKley{e)y  Warren  y.  Richardson.  {/)     Tendorin 
^         Mr.  Craig  and  Mr.  Mmis,  for  the  defendant,  contended,  *^^°of* 
fiist,  that  the  Court  in  its  discretion,  would  not,  under  the  cir-  the  fee  simple, 
comstances  of  the  present  case,  decree  specific  performance;  SJ^^S™' 
lod  secondly,  that  there  had  been  no  waiver  of  the  right  of  the  satisiy  the 
defendant  to  investigate  the  lessor's  title.     They  relied  on  ^°^ht^ 

FUdes  V.  Hooker  (g),  Knatchbutt  v.  Orueber.  (h)  investigate  a 

\£      m^  ts      •  I  lessor's  title 

JUT.  moans  m  reply.  hag  been 

waived. 
Hdd,  that 

The  Lobb  Chakcellob.     In  this  case  the  question  is,  under  the 
whether  the  defendant  is  bound  to  accept  a  lease  without  ofSkSS^ 
seeing  the  lessor's  title.     PrimA  facte^  every  party  entitled  to  a  (8ee2  £q.  Rep. 
lease  has  a  right  to  call  for  the^  lessor's  title,  only  it  is  not  so  i^gg^  \^ 
miiversally  the  custom  to  call  for  the  title  as  in  the  case  of  a  ^Ai>ed  his 
purchase  of  the  fee  simple,  and  therefore,  smaller  circumstances  yestigate  the 
will  satisfy  the  CJourt  that  the  right  has  been  waived.     The  mere  ^^  ^^  ^ 

•  .  1  •  .  •  lessor. 

taking  possession  of  the  premises  b  not,  I  think,  important ; 
the  question  is,  whether  the  lessee's  conduct,  after  taking  posses-  j^^!?* 
aon,  was  not  inconsistent  with  the  notion  that  he  intended  to 
call  for  the  title.  On  the  20th  of  December,  when  he  had  been 
in  possession  three  weeks,  or  thereabouts,  he  concurred  with  the 
lessor's  agent,  in  causing  a  valuation  to  be  made  of  the  stock-in- 
tnde  on  the  premises.  That  was  inconsistent  with  the  notion 
that  he  intended  to  require  a  title,  because  it  was,  to  some  ex«> 
tent,  an  expensive  proceeding.  On  the  8th  of  December,  wish- 
ing to  get  rid  of  his  contract,  he  advertized  in  the  Times  for  the 
purpose  of  disposing  of  the  property*    It  is  not  likely  that  he 

(«)  Use.  &  W.  168.  (e)  3  Swans.  159.— 172. 

{h)  10th  edit  p.  11.;   llth  edit  (/)  1  You.  Exch.  Rep.  1. 

^  >M.  (>)  a  Meriv*  434. 

ici  m  Yea.  594.  a)  1  Madd.  153. 
fd)  1  Madd.  810. 
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would  have  done  this  unless  he  had  considered  himself  bound 
to  accept  the  lease,  though  it  is  not  conclusive.  On  the  25th 
of  November,  the  defendant  wrote  to  the  plaintiff  *s  solidtors, 
asking  them  to  defer  the  preparation  of  the  lease,  as  he  had  a 
prospect  of  finding  a  partner.  Now,  I  confess,  I  think  diat  is 
extremely  strong  to  show  that  he  had  abandoned  all  notion  of 
requiring  a  title.  Why  ask  a  favour,  if  there  was  something  to 
be  done  first  ?  Then  it  appears  that  on  the  10th  of  December 
the  parties  clearly  understood  that  there  was  nothing  to  be  done 
but  to  execute  the  lease.  I  infer  that  £rom  the  fact  that  a  draft 
of  the  lease  was  forwarded  to  the  defendant,  with  a  letter  asking 
for  his  acceptance  for  the  amount  of  the  valuation.  It  is  dear 
that  when  Sadd  received  that  letter,  he  must  have  seen  that  the 
lessor  understood  that  nothing  remained  to  be  done.  On  the 
12th  of  December,  Simpson  assented  to  the  introduction  of  a 
partner's  name  into  the  lease,  and  no  allusion  was  then  made  to 
the  title.  From  all  this  I  infer  that  the  parties  were  agreed  that 
nothing  remained  to  be  done  but  to  ascertain  who  were  to  be 
the  lessees.  Then  there  was  a  subsequent  correspondence^  urg- 
ing the  completion  of  the  business,  in  which  there  was  no  refer- 
ence to  the  question  of  tide.  To  my  mind  the  result  is  irre- 
sistible, —  that  the  defendant  never  meant  to  call  for  the  title ; 
therefore,  I  concur  with  the  Vice"  Chancellor ^  and  think  that  he 
came  to  a  correct  conclusion.  The  language  of  the  decree  is 
not,  I  think,  correct.  As  pointed  out  by  Chief  Boron  Alexander, 
in  Warren  v.  Richardson^  there  is  a  distinction  between  waiying 
the  right  to  see  the  titie,  and  accepting  the  titie.  I  think  the 
language  should  have  been  in  accordance  with  the  decree  in  that 
case.  Decree  accordingly. 

Solicitors :  Story ;  and  Sheard  tf  Baker. 
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HAET  t;.  CLARKE. 

Sy  an  agreement  dated  the  14th  of  November  1848,  the 
pUdntiff  purchased  for  1 100/.  the  interest  of  one  Wm.  Clemence, 
under  a  take-note  from  General  Wyndham,  in  a  mining  property 
called  the  Goldscope  Mines,  in  the  county  of  Cumberhmd, 

It  was  arranged  between  the  plaintiff,  a  Mr.  Horn,  and  the 
defendants  Clarke  and  Chapman,  that  this  agreement  should  be 
taken  to,  and  the  mines  worked  by  them  as  a  joint  undertak- 
ing ;  andata,meetingof  the  adventurers  on  the  16th  of  Novem- 
ber 1848,  certain  resolutions  were  passed  and  entered  in  a  book. 
The  entry,  after  referring  to  the  take-note  and  the  agreement. 
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of  KoYember  1848,  stated  that  the  following  resolutions  had  ,  ^^^'  . 

been  come  to:  ''That  these  mines  be  worked  on  the  cost-book  Lobds 

system,  as  reoogmzed  in  CornwaUi  or  such  other  system  as  the  J"J™«»- 

diiectors  hereafter  named  shall  deem  more  expedient.     That  habt 

meetings  be  held  monthly,  and  that  three  directors  do  form  <^- 
t  quorum ;  that  where  occasion  requires,  the  chairman  shall 

Uye  a  casting  vote ;   provided  always  that  where  four  pro-»  Statement 
{Hfietors  are  present,  and  the  chairman  exerdses  his  privilege 

of  giving  a  casting  vote,  the  subject  so  decided  shall   be  hissha^" 

ecmfinned  at  a  meeting,  which  shall  be  called  specially  for  forfeited.    A. 

that  purpose.     That   this  society  be  called  *  The  Goldscope  ^bst  tbeir 

Mining  Company;'  that  the  sum  of  1600/.  be  raised  in  six  ^^^^j^® ^® ***' 

abies  of  2S0L  each,  payable  by  instalments,  the  said  num-  contribute 

bcr  of  shares  being  agreed   to  be  held  as  foUows:  — Mr.  ^Jr^w^^rfT 

A.  B.  Clarke,  two  shares ;  Mr.  C.  N.  P.  Chapman,  two  shares ;  the  expenses. 

Mr.  G.W.  Horn,  one  share ;  Mr.  T.  Hart,  one  share — six  shares.  October^ ism 

That  an  instalment  of  502.  per  share  be  now  made  payable  at  ^^  ^^^^e  to 

Messrs.  Willis  and  Company,  to  the  credit  of  the  Goldscope  an  accoant^'* 

Mining  Company ;  that  all  cheques  on  behalf  of  this  company  ^  Nov.  issi, 

shall  be  drawn  at  a  meeting  of  the  committee,  and  be  signed  by  refused  an 

two  of  the  directors  present.      That  Mr.  Hart  be  appointed  f^^P^^}^  ^^\ 

.         ,  ,        _       _.         .  -   Y  insisted  on  the 

manager,  to  act  gratuitonsly,  under  the  direction  of  the  com-  Taiiditj  of  the 

mittee,  until  the  funds  shall  exhibit  an  actual  profit  to  the  com-  xl^rep?!^ 

pany  of  lOOOL,  from  which  time  Mr.  Hart's  services  shall  be  insisting  on 

paid  for  at  the  rate  of  lOOL  per  anniun.''  be*treated  m 

In  January  1849,  Mr.  Horn  withdrew  from  the  company,  » partner,  and 

and  assigned  his  interest  to  the  other  proprietors,  and  an  entry  should  take 

was  made  in  the  book  as  follows:  —  **  12th  of  January  1849.  l«g^.P«>- 

«-      ^    ____    __  ,,  .•/•ii..  •  .11  ceedings  as 

Mr.  G.  W •  Horn  having  sigmned  his  intention  to  withdraw  soon  as  the 
from  this  company,  it  was  resolved  that  the  one  sixth  share  in  ^g^^i^*^^ 
the  Goldscope  Mining  Company,  late  in  the  possession  of  Mr.  enough  to  pay 
Horn,  be  taken  by  Messrs.  Clarke,  Chapman,  and  Hart,  in  the  bJ^H^** 
proportion  of  one  third  to  each  proprietor.  We,  the  undersigned,  further  steps 
hereby  agree  to  fulful  the  conditions  before  redted,  but  limit  1853.^^ 
our  re^nsibility  for  payment  of  costs,  as  also  our  claims  to  ad-   ,  ^'^  ^^^*  ^^ 

of  local  cus- 
tom or  expren  agreement,  the  adyentarers  in  a  mine  have  no  power  to  declare  the  shares  of  a 
CD-«dTentiirer  forfeited  because  he  does  not  pay  his  share  of  the  expenses,  and  that  as  the  evi- 
denee  did  not  establish  that  the  cost-book  system  gives  such  power,  the  declaration  of  forfeiture 

wasiaTaiid. 

Hdd,  that  whether  snch  declaration  dissolyed  the  partnership  as  aj^idnst  the  plaintiff  or  not,  it 
gave  the  dffr* *^«"**  no  right  to  appropriate  to  themselves  the  plamtiff's  shares  at  their  then 


HeU  also  (Thb  Lobb  Jvrics  Kkioht  Bruce  doubting),  that  the  plaintiff's  conduct  had  not 
been  soeh  as  to  bring  him  within  the  principle  of  Prenderyast  y.  Turton  ( 1  T.  &  C.  C.  C.  98.),  and 
to  pRdode  him  fitim  obtaining  any  relief,  for  that  he  had  never  shown  any  intention  to  abandon 
the  andertaking. 

Hdi,  theiefore,  that  the  plaintiff  was  eatitled  to  an  account  of  the  profits,  on  the  footing  of  his 
tieiiig  a  partner  op  to  the  present  time* 
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vantage,  to  the  extent  of  the  number  of  shares  held  by  us  in  the 
Goldsoope  Mining  Company^  according  to  the  principles  of  the 
cost-book  system,  as  recognized  in  Cornwall  and  Devonshire." 
This  was  signed  by  the  plaintiff,  and  Clarke  and  Chapman. 
The  above  entries  formed  the  only  agreement  of  partnership. 

On  the  26th  of  February  1849,  (General  Wyndham  granted 
to  the  plaintiff  and  defendants  a  lease  for  twenty-one  years,  firom 
the  25th  of  December  1848,  of  the  Goldscope  and  other  mines, 
subject  to  certain  rents,  royalties,  and  covenants. 

The  mines  were  worked  under  the  management  of  the  plain* 
tiff  up  to  the  month  of  November  1849,  and  the  sums  advanced 
up  to  that  time  amounted  to  about  2500/.  A  further  call  was 
then  made,  and  the  plaintiff  being  unable  to  meet  it,  the  de* 
fendants  took  out  of  his  possession  the  books  of  the  concern,  and 
excluded  him  from  all  share  in  the  conduct  of  the  undertaking, 
which  thenceforth  was  carried  on  by  the  defendants  alone,  Clarke 
acting  as  manager. 

In  the  latter  part  of  the  year  1849,  a  scheme  was  formed  for 
issuing  shares  in  a  distinct  portion  of  the  property,  known  as  the 
Yewthwaite  Mines.  This  proceeded  so  far  that  the  plaintiff 
succeeded  in  finding  purchasers  for  many  of  the  shares  to  which 
he  would  have  been  entitled  had  the  scheme  been  carried  out ; 
but  the  defendants  raised  objections,  and  declined  to  allow  it  to 
be  carried  out  till  the  plaintiff  had  come  to  some  arrangement  as 
to  the  payment  of  the  money  due  from  him  for  calls,  and  the 
scheme  fell  to  the  ground. 

On  the  27th  of  November  1849,  the  phdntiff,  in  answer  to  a 
letter  from  Clarke,  pressing  him  to  provide  fhnds  for  pay- 
ment of  a  call,  wrote  to  him  a  letter  containing  the  following 
passage :  ^- ''  I  hope  you  will  soon  be  in  London  again,  that 
something  may  be  definitely  arranged  respecting  my  position  in 
the  company.  If  I  cannot  pay  my  adls,  my  shares  in  OoUseope 
will  be  adverted  to  in  our  next  meetiny,  and  when  notice  has  been 
given  of  the  intention  of  the  company  ihey  wUl  be  forfeited  unlesM 
the  money  be  paid  ;  this  is  the  usual  mode  of  proceeding,  and  which 
I  shall  endeavour  to  avoid/* 

Further  calls  were  afterwards  made,  which  the  plaintiff  was 
also  unable  to  meet,  and  on  the  3rd  of  April  1850,  Chapauui» 
at  the  request  of  Clarke,  wrote  to  the  plaintiff  as  follows :  '<  I 
am  instructed  to  inform  you  that  a  call  of  \2L  per  share  has 
this  day  been  made  upon  the  shares  of  the  Goldscope  Mining 
Company,  and  to  request  that  such  call,  amounting  to  1  Oil  upon 
your  shares,  as  well  as  all  arrears  due  at  this  date,  be  paid  to  the 
credit  of  the  company  at  their  bankers  immediately.  I  am  also 
desired  to  give  you  notice  that  unless « the  above  call  and  your 
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arrean  are  paid  on  or  before  the  30th  instant,  your  shares  will 
bededaied  forfeited  in  aooordance  with  the  company's  agree- 
ffieni"*    This  letter  was  aooompanied  by  another  of  the  same 
date,  in  whidi  Chapman  expressed  bis  regret  at  the  plaintiff's 
kying  rejected  a  proposal  made  to  him  by  the  defendants,  and 
lequesting  him  to  make  some  speedy  settlement  of  the  business. 
On  the  5th  of  April  I860,  the  plaintiff  wrote  in  answer  as 
ibIlowB;  **  I  shall  be  obliged  by  your  informing  me  when  I  can 
see  the  cost  book  and  cost  sheets  from  October  last.     As  Mr. 
Clarke  has  consulted  Mr.  Bragg  upon  the  subject  of  our  engage- 
mentB,  you  must  know,  or  ought  to  know,  you  can  only  dissolve 
our  partnership  with  my  conaentf  and  thatyou  possess  no  power  to 
forfeit  my  shares,  *  of  which  you  are  desired  to  give  me  notice, 
imleiB,  &c; '  consequently,  this  but  little  afiects  me.  You  object 
to  be  associated  with  shareholders  whom  you  do  not  know,  and 
thus  put  difficulties  in  the  way  of  converting  my  property  into 
eash,  that  I  might  pay  you ;  and  then  threaten  me  with  the  forfei- 
ture of  my  shares,  if  I  do  not.    Perhaps  this  may  be  called  equity. 
Too  will  not  buy  the  property  yourselves,  and  prevent  my  selling 
it  toothers ;  this,  perhaps,  is  justice.  You  keep  the  expenditure  a 
secret,  part  of  which  I  am  requested  to  pay ;  you  take  possession 
of  the  ores  raised,  of  which  no  account  is  given ;  you  make  dis- 
ooveries  of  lead  in  Yewthwaite,  and  leave  it  standing  until  my 
shares  are,  as  you  believe,  forfeited,  although,  for  aught  you  or  I 
hnow^  there  may  be  sufficient  to  pay  all  claims  upon  me ;  this  you 
<»Ii  honour.      Has  there  not  been  a  regular  accumulation  of 
costs  ?    Has  the  ore  been  sold  ?    And  if  not,  why  not,  when 
SQcb  ore  was  ready  for  the  market  six  months  ago?    Is  the  ore 
of  no  value  ?    Is  the  lead  standing  in  Yewthwaite  of  no  value  ? 
And  yet  the  whole  of  the  costs  incurred  must  be  paid  to  Mr. 
Garke.     Query,  what  are  they  and  how  have  they  been 
incoired?" 

On  the  2nd  of  May  1850|  Chapman  wrote  to  the  plaintiff  as 
&>Dow8 :  "  Finding  that  your  arrears  of  calls  to  the  Goldscope 
Mining  Company  have  not  been  paid  at  this  date,  the  company 
have  determined  on  convening  a  meeting  to-morrow  evening, 
at  half  past  5  F.X.,  for  the  purpose  of  forfeiting  your  shares  in 
the  prc^wrty  in  pursuance  of  their  notice  to  you  of  the  3rd  ult." 
On  the  3rd  of  May  1850,  the  plaintiff  replied  as  follows :  **  As 
I  do  not  intend  to  assign  any  part  of  our  jouit  leasehold  property 
in  Cumberland  without  I  get  paid  for  it,  nor  to  part  with  it  in 
any  other  way,  unless  I  get  an  equivalent  value,  according  to 
my  aatimate  of  its  worth,  I  beg  to  state  you  are  committing 
another  aet  of  foUy  by  the  course  you  are  pursuing ;  and  feel 
onnfident  yon  will  regret  having  done  so,  should  I  be  provoked 
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bj  a  continuance  of  this  abeurdify.    I  have  before  told  you,  and 
repeat  it,  you  have  no  power  to  deprive  me  of  my  share  <^  the 
leasehold  property  we  possess.    I  have  hitherto  shown  forbear- 
ance towards  you,  in  consequence  of  the  unfair  proportion  of 
money  you  have  been  obliged  to  pay  on  my  account.  However, 
you  will  recollect  I  had  once  an  opportunity  to  sell  your  shares, 
as  also  my  own,  in  this  adventure,  and  that  after  we  had  seen 
the  effect  of  working  in  Ooldscope.     This  you  rejected,  and  thus 
was  I  deprived  by  yourself  of  the  chance  (for  the  first  time)  of 
liquidating  all  claims  on  me  in  this  undertaking."     The  plaintiff 
proceeded  to  complain  of  the  defendants'  having,  on  two  other 
occasions,  prevented  his  raising  money  on  caUs  by  diepomng  of 
part  of  his  interest  in  the  property,  and  concluded  as  follows: — 
*'  After  three  times  destroying  my  chance  of  paying  every 
fraction  due  to  you,  you  now  think  you  can  take  my  share  firom 
me  by  force.    Is  this  the  course  of  justice,  honour,  or  equity  of 
which  you  boasted  ?    I  shall  be  glad  to  have  the  results  of  this 
evening's  meeting,  but  I  advise  you  to  be  cautious  how  you 
attempt  to  commit  an  act,  the  publication  of  your  names 
attached  to  which  may  bring  discredit  and  disgrace  upon  your- 
selves." 

On  the  4th  of  May  1850,  Chapman  wrote  to  the  plaintiff, 
informing  him  that,  at  a  meeting  held  on  the  preceding  day,  it 
had  been  resolved  to  extend  the  time  for  payment  of  the  plain- 
tiff's arrears  till  the  15th  inst. 

On  the  6th  of  May  1850,  the  plaintiff  wrote  to  Chapman  as 
follows : — 

**  Yours  of  the  4th  instant  is  now  before  me.  I  take  occa- 
sion again  to  tell  you,  I  think  the  only  probable  chance  you 
have  of  getting  from  me  certiun  sums  of  money  which  you 
claim,  is  by  the  sale  of  my  proportion  of  the  property.  This 
I  have  offered  you  at  a  sacrifice  of  200L,  which  you  have  de* 
clined.  Finding  you  would  neither  purchase  it  yourselves, 
nor  suffer  me  to  sell  it  to  others,  that  I  might  pay  your  claims 
(so  far  as  they  were  just),  I  offered  to  submit  our  differences 
to  arbitration.  This  also  you  rejected,  preferring  that  I  should 
give  you  what  I  do  not  possess,  or  borrow  from  a  friend  to 
give  you  a  sum  of  money  I  might  never  have  the  power  to 
return.  As  it  is  rather  diflicult  to  do  an  impossibility,  the  first; 
proposition  I  shall  not  attempt  to  accomplish ;  and  as  the  bor* 
rowing  of  money  to  get  out  of  debt  is  not  in  accordance  vrith 
my  opinion  of  an  Englishman's  method  of  liquidating  a  dain^^ 
I  shall  decline  it.  If  a  loss  is  to  be  sustained,  let  such  loss  fall 
on  those  through  whose  imprudence  these  losses  are  sustained. 
I  shall  lose  500/.  and  you  30002. ; /or  be  assured  you  musteiiher 
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httf  my  iUereit,  and  titus  take  legitimate  possemon  of  the  whole 
property^  or  dispone  of  the  mines  in  the  way  I  indicated,  or  lose 
die  money  which  has  been  risked  in  this  undertaking.^ 

lie  letter  then  contained  a  suggestion  as  to  the  mode  of 
fqpodng  of  the  property,  and  condaded  as  follows :  —  . 

''  K  yoa  think  yon  can  do  better  than  this  by  TOua  '  reso^ 
btuHu'  (you  know  mine),  attempt  it,  and  take  the  consequence 
to  yoanelves.  At  the  same  time  I  am  bound  to  tell  you,  as 
joa  are  mdtned  for  peace  or  war,  so  you  will  find  your  most 
obedient  servant, 

'<  Thomas  Habt." 

KotliiDg  having  been  paid  in  the  meantime  by  the  plaintiff, 
the  [defendants,  on  the  Slst  of  May  1850,  as  stated  in  their 
endence,  declared  the  plaintiff's  shares  forfeited* 

On  the  26th  of  August  1850,  Chapman  wrote  to  the  plain-* 
tiff  as  follows:  — 

<<  Ever  since  I  wrote  you  on  the  4th  of  May  last,  relative 
to  yoor  position  in  the  Goldscope  Mining  Company,  both  Mr. 
Clarke  and  myself  have  been  very  desirous  to  afford  ample 
time  to  you  to  make  arrangements  for  the  settlement  of  your 
debts  to  the  company ;  and  as  we  have  in  our  opinion  afforded 
yon  every  opportunity,  we  must  press  the  matter  more  parti- 
cokrly  to  your  notice,  and  request  an  immediate  payment  of 
joor  debt.  Every  day  is  increasing  your  proportion  of  costs  in 
the  adoenturcy  vrhich  we  think  you  should  be  apprized  of,  and 
not  let  the  affitir  so  continue  without  some  notice.  You  will, 
periiaps,  recollect  that  at  one  of  our  meetings  in  the  early  part 
of  the  year,  an  offer  was  made  you  to  give  us  a  release  of  your 
Asie;  and  in  the  event  of  the  adventure  beiug  successful,  we 
ahonld  not  forget  yourself  in  the  division  of  profits  which  then 
appeared  far  more  probable  than  at  this  present  time.  This 
proposition  you  rejected,  and  so  we  have  proceeded  on  in  the 
old  way,  paying^out  of  our  own  pockets  the  costs  that  should  be 
met  by  all  the  adventurers,  pro  rata.  We  trust,  therefore, 
you  win  be  able  to  make  some  proposition  whereby  the  affairs 
ooay  be  settled,  and  the  awkwardness  of  all  our  positions  be 
removed." 

The  pUuntiff  appeared  to  have  taken  no  notice  of  this  letter, 
and,  so  far  as  appeared,  he  remained  quiescent  till  the  15th  of 
April  1851,  when  having  received  some  information  which  led 
him  to  suppose  that  the  affairs  of  the  mine  were  improving,  he 
wrote  to  the  defendants  as  follows :  — 

'*It  was  with  much  pleasure  that  I  heard  of  your  success  in 
the  Tewthwaite  mine,  the  detailed  particulars  of  which  I  shall 
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be  obliged  by  your  forwarding  to  me  ftt  your  earlieftt  oonve- 
uieuce^  together  with  the  amount  of  costs  iueurred  in  the  mine 
since  my  last  payment,  as  also  the  returns  for  ores  sold,  frc." 

No  answer  was  returned  to  this  letteri  and  on  the  31st  of 
October  1851,  the  plaintiff  wrote  again  to  the  defendants  to 
the  same  effeot 

On  the  1st  of  November  1851  the  defendant  Clarke  wrote 
to  the  plaintiff  as  follows :  — 

^^  In  answer  to  your  letter  of  the  3lBt  ult.,  I  beg  to  refer  you 
to  Mr.  Chapman's  letter  of  the  4th  of  May  1850,  and  also  to 
call  your  attention  to  one  of  yours  addressed  to  me  on  the  27th 
of  November  1849.  Provided  you  consider  yourself  entitled 
.  to  any  further  information,  all  I  can  say  is  the  law  is  open  to 
you,  and  the  sooner  you  prove  it  the  better.'' 

On  the  10th  of  November  1851,  the  plaintiff  answered  as 

follows :  — 

''  When  I  wrote  you  last,  it  was  in  the  hope  that  by  this 
.time  you  would  have  seen  the  folly  of  the  ooorse  yoa  have 
taken;  however,  as  it  appears  otherwise,  so  let  it  be;  we  ahall 
all  be  out  of  pocket  till  success  shall  enable  us  to  repay  all  that 
has  been  expended  in  this  unfortunate  speculation.     Should 
brighter  days  came,  and  you  should  resist  the  payment  of  my 
proper  proportion  of  the  interest  I  hold  in  this  property,  I  shall 
take  advantage  of  the  kind  advice  you  have  so  gratuitously  ffiven, 
and  let  the  law  render  me  that  Justice  you  appear  so  Kttie  ac- 
quainted with.     But  I  shall  not  be  disposed  to  consult  the  Lord 
Chancellor  until  our  mine  or  mines  yield  sufficient  to  pay  law 
charges.     Thus  you   mil  observe  you  will  remain  in  peaceful 
possession  of  your  wrongdoing  until  I  find  your  intention  to  de- 
'  fraud  me  of  my  right  is  manifest  by  the  fact ;  and  then,  if  not 
before,  you  shall  hear  of  your  most  obedient, 

**  Thomas  Haet." 

Matters  rested  thus  till  April  1853,  when  the  plaintiff, 
'  through  his  solicitors,  applied  to  the  defendants  for  an  account, 
and  for  an  inspection  of  the  books ;  and  a  correspondence  com- 
menced, which  continued  till  July  in  that  year,  when  the  de- 
fendants finally  refused  to  comply  with  the  plaintiff's  demands, 
and  in  August  1853  the  bill  was  filed  for  an  account  and  dis- 
solution. The  eleventh  paragraph  was  as  follows:  —  **  The 
defendants  allege  that  the  plaintiff  had  not  paid  certain  ealls 
made  by  the  company  on  his  shares  therein,  and  that  by  reason 
thereof,  the  defendants  had  the  right  and  power  to  declare  hta 
said  shares  to  be  forfeited,  and  that  accordingly,  at  a  meeting 
alleged  by  the  defendants  to  have  been  held  on  the  31st  day  of 
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May  1850,  at  wbidi  the  dafendanto  wera  alone  preeent,  tod  in 
the  abeence  of  the  plaintiff,  they  dedared  the  plaintiff's  said 
aharea  to  be  forfeited ;  and  they  allege  that  thereupon  he  ceased 
to  have  any  share  or  interest  in  the  said  partnership  or  in  its 
property  and  effects ;  whereas  the  pUuniiff  cfaaiges  that  evw  if 
be  were  in  arrear  of  any  calls  duly  made  — •  which  he  by  no 
means  admits^— the  defendants  had  no  right  or  power  to  forfeit 
bis  shares  in  the  sud  company ;  for  by  the  cost-book  system,  as 
recognized  in  Cornwall,  a  company  carried  on  on  such  system 
have  no  right  or  power  to  forfeit  shares  for  non->payment  of 
calls,  unless  there  is  a  special  provision  to  enable  them  to  do  so 
written  and  entered  in  the  cost-book  or  deed  of  settlement  of 
such  company ;  and  there  is  no  snch  provision  written  or  entered 
in  the  aaid  cost-book  of  the  said  Ooldsoope  Mining  Company, 
or  in  any  deed  of  settlement  thereof ;  and  moreover,  the  plain- 
tiff charges,  that  no  resolution  was  ever  duly  passed  by  the  said 
Goldsoope  Mining  Company  declaring  his  shares  to  be  forfeited, 
and  that  no  such  resolution  was  even  ever  passed  by  the  de- 
fendants themselves,  either  on  the  31st  day  of  May  1650,  or  at 
any  other  time ;  and  no  minute  of  any  meeting  of  the  siud  com- 
pany on  that  day,  or  of  any  such  resolution  passed  on  that  day, 
IS  entered  in  the  said  cost-book,  or  in  the  minute-book  of  the 
aaid  company.  And  the  plaintiff  further  charges  that,  long  after 
the  31st  day  of  May  1650,  the  day  on  which  the  defendants 
pretend  they  declared  the  plaintiff's  shares  to  be  forfeited,  the 
defendants  treated  the  plaintiff  as  being  still  a  partner  in  the 
said  company ;  and  on  the  26th  day  of  August  1850,  the  de- 
fendant. Chapman,  wrote  and  sent  a  letter  to  the  plaintiff,  in 
which  he  stated  to  the  plaintiff  as  follows :  —  <  Every  day  is 
inoreaaing  your  proportion  of  costs  in  the  adventure ; '  and  by 
the  words  *  the  adventure,'  the  said  Chapman  meant  the  said 
Goldsoope  Mining  Company." 

The  defendants,  by  their  answers,  insisted  on  the  forfeiture, 
and  evidence  was  entered  into  on  both  sides  as  to  there  being 
a  custom  in  the  cost-book  mining  system,  as  established  in  Corn- 
wall, enabling  a  company  to  declare  shares  forfeited  for  non- 
payment of  calls.  The  Master  of  the  RoU$  considered  that  no 
Mob  custom  was  proved,  but  held  that  the  partnership  was  dis- 
solved on  the  31  st  of  May  1850;  and  made  a  decree  which 
dedaied  that  the  adventure  was  concluded  so  far  as  the  plaintiff 
was  eonoamed  cm  the  31st  of  May  1850,  and  directed  the  fol- 
lowing aeoounts :-— ^^  An  account  of  what  was  due  to  or  from  the 
phuntiff,  including  the  value  of  his  interest  in  the  moneys, 
stock,  mines,  and  property  of  the  adventure  on  the  3l6t  of  May 
1850 ;  and  if  it  shall  appear  that  any  balance  was  then  due  to 
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the  pluntiff,  it  is  ordered  that  an  account  he  taken  of  the  sub- 
Bequent  profits  (if  any)  of  the  said  adventure;  and  his  Honour 
doth  declare  that  in  such  case  the  plaintiff  is  entitled  to  so  much 
of  such  profits  of  the  said  adventure  as  have  been  occasioned  by, 
or  are  attributable  tO|  that  balance^  as  forming  a  portion  of  the 
capital  of  the  said  adventure,  or  to  interest  on  such  balance  at 
the  rate  of  4/.  per  cent*  per  annum,  at  the  option  of  the  pluntiff; 
and  it  is  ordered  that  the  defendants  do  indemnify  the  plaintiff 
against  the  covenants  and  liabilities  of  the  lease  in  the  pleadings 
mentioned,  or  otherwise  of  the  concern,  such  indemnity  to  be 
settled,  &c.,  in  case  the  parties  differ  about  the  same."  Then 
came  usual  directions,  and  no  costs  were  given  on  either  side. 

The  plaintiff  appealed  from  this  decree. 

Mr.  Roundell  Palmer^  Mr.  Cottier  (of  the  Common  Law  Bar), 
and  Mr.  fK  W.  Cooper^  for  the  pluntiff,  contended  that  the  case 
was  not  governed  by  Prendergast  v.  Turton  (a),  as  the  plaintiff 
had  aU  along  insisted  upon  his  right  to  be  treated  as  a  partner. 
That  as  to  the  alleged  forfeiture,  the  evidence  did  not  show  any 
customary  right  to  make  it,  and  the  fact  that  the  Stannary 
Court  had  jurisdiction  to  sell  the  shares  of  a  defaulting  share- 
holder, Cottyer  on  Partnership  (b),  and  often  exercised  it,  con- 
firmed the  idea  that  a  right  of  declaring  forfeiture  was  not,  in 
the  absence  of  agreement,  an  incident  of  the  cost-book  system. 
It  was  a  common  practice  to  give  such  a  power  by  agreement 
entered  in  the  cost-book.  As  to  whether  the  Court  could  order 
a  sale  Fereday  v.  Wighturich  (c),  Clegg  y.  Fiskwick  ((/),  and  Dale 
V.  Hamilton  (e),  were  referred  to. 

"Mr.  Fottett  and  Mr.  S,  Thompson  for  Chapman,  and  Mr. 
RoupeH,  Mr.  Cochrane^  and  Mr.  Tapping  (of  the  Common  Law 
Bar)  for  Clarke,  contended  that  there  was  a  right  of  forfeiture 
under  the  cost-book  system,  and  that  the  evidence  of  the  de- 
fendants was  not  displaced  by  that  of  the  plaintiff's  witnesses^ 
who  confined  their  depositions  to  mines  within  the  jurisdiction 
of  the  Stannary  Court,  the  power  of  which  Court  to  grant  sum- 
mary relief  for  non-payment  of  calls  made  a  right  to  forfeit 
shares  unnecessary.  But  if  the  forfeiture  was  not  valid,  the 
plaintiff  was  bound  by  acquiescence:  Norway  v.  Jtawe^f^, 
Prendergast  v.  Turton.  {g)  [  The  Lord  'Justice  Knight  Bmce^ 
I  adhere  to  my  decision  in  Prendergast  v*  Turton;  but  yon 
must  show  a  strong  cose  to  exclude  the  plaintiff  irom  an  ac- 
count up  to  the  present  time.]  At  all  events  there  was  a 
dissolution  from  the  time  of  the  declaration  of  forfeiture  : 


(a)  1  Y.  &  C.  C.  C.  98. 

(b)  P.  784. 

(c)  1  Russ.  k  My.  45. 
{d)  1  Mac.  &  G.  294. 


(e)  2  Fhill.  266. 

(/)  19  Ves.  144. 

{g)  1  Y.  &  C.  C.  C.  98. 
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Boberts  v.  Eberkardt(a);  and  the  plaintiff  cannot  be  entitled 
to  any  better  decree  than  he  has  got«  which  is  according  to 
Wedderium  v.  JFedderbum.  (ft)  They  also  referred  to  Brawn 
T.  De  TasteL  (c) 

Ths  Lobd  Jttsticb  Turneb,  after  stating  the  facts  and 
docaments  nearly  in  the  same  manner  as  above,  proceeded  as 
fellows: — 

The  decree  adopts  the  principle  of  the  case  of  JVedderhum 
T.  Wedderbum  (fy  and,  directing  a  valuation  of  the  plaintifi'^s 
iDterest  in  the  concern,  deducts  from  the  value  the  arrears 
which  were  due  from  him,  considers  the  rest  as  remaining  in 
the  partnership,  and  gives  him  an  account  of  the  profits  so  far 
as  they  have  been  derived  from  what,  upon  that  estimate,  is  to 
he  considered  as  having  remained  in  the  partnership. 

Die  plainti£F  has  appealed  from  this  decree.     I  fully  agree 
with  the  Master  of  the  Rolb  in  thinking  that  the  evidence  fiiils 
to  establish  the  custom  of  forfeiture,  on  which  the  defendants 
have  insisted.     The  right  of  forfeiture  is  one  strictissimi  Juris, 
and  the  evidence  to  establish  such  right  ought  to  be  clear  and 
distinct    But  the  evidence  on  the  part  of  the  defendants  on 
this  point  seenos  to  me  to  be  far  from  satbfactory.     The  bill 
alleges  that  the  right  to  forfeit  exists  only  where  there  is  a 
special  provision  for  enabling  it  entered  in  the  cost-book  or 
deed  of  settlement.    The  attention  of  the  defendants,  therefore, 
was  distinctly  drawn  to  the  point,  that  the  right  was  alleged  to 
depend  on  the  agreement  contained  in  the  cost-book  or  deed  of 
settlement,  and  not  upon  custom  independent  of  agreement. 
Bat  the  defendants'  witnesses  are  silent  upon  this  distinction. 
They  state,  indeed,  that  the  right  of  forfeiture  is  a  principle 
and  usage  of  the  cost-book  system  as  recognized  in  Cornwall 
and  Devon.     (I  observe  here  that  they  introduce  Devon  into 
their  evidence,  although  the  original  agreement  between  the 
parties  referred  to  the  mode  of  carrying  on  the  business  in 
Cornwall,  and  not  in  Cornwall  and  Devon ;  and  the  county  of 
Devon  is  only  introduced  in  the  memorandum  of  the  6th  of 
March  1849.     There  is  no  reference  that  I  can  find  in  the 
cost-book  to  the  custom  of  the  county  of  Devon,  except  the 
cuBory  reference  to  it  in  that  memorandum.)    However,  they 
^te  that  it  is  a  principle  and  usage  of  the  cost-book  system  as 
recognized  in  Cornwall  and  Devon,  that  the  companies  have 
fewer  to  declare  shares  forfeited  for  nonpayment  of  calls.   But 
this  may  very  well  be,  if  it  be  the  custom  in  those  counties  to 
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insert  in  the  oost-book  or  deed  of  settlement  a  provision  for 
enabling  such  forfeiture,  and  none  of  these  witnesses  state 
whether,  in  the  instances  deposed  to  by  them  in  which  for- 
feitures have  been  declared,  such  a  provision  existed  or  not. 
On  the  other  hand,  the  witnesses,  on  the  part  of  the  plaintiff, 
expressly  take  the  distinction  between  the  cases  in  which  the 
cost-books  or  deeds  of  settlement  contidn  provisions  for  enabling 
forfeiture,  and  those  in  which  no  such  provision  is  contained, 
and  wholly  deny  the  existence  of  the  right  of  forfeiture  in  cases 
of  the  latter  class.  And  this  evidence  is  strongly  confirmed  by 
what  appears  to  be  the  practice  of  the  Stannaries  Court,  in 
which  the  course  is  not  to  declare  the  shares  of  defaulters  for- 
feited, but  to  sell  them  and  band  back  to  the  defaulters  the 
surplus  proceeds  after  payment  of  their  calls  in  arrear. 

I  feel  no  difficulty,  therefore,  on  this  part  of  the  case.     But 
beyond  this,  T  regret  to  say  that  I  am  unable  to  concur  in  the 
judgment  of  the  Master  of  the  Rolls.     His  Honour  has  been  of 
opinion  that  the  declaration  of  the  forfeiture  worked  a  deter* 
mination  of  the  adventure,  so  far  as  the  pluntiff  is  concerned, 
and  gave  to  the  defendants  a  right  to  take  his  interest  at  its  then 
value,  accounting  to  him  for  the  subsequent  profits,  so  far  as  they 
may  have  been  derived  from  the  excess  of  the  value  above  the 
amount  of  the  calls  in  arrear.    .1  should  have  been  glad  to  have 
concurred  in  this  conclusion,  but  I  find  myself  nnable  to  do  so. 
This  is  an  adventure  in  which,  as  to  the*  material  part  of  the 
property  involved  in  it,  there  was  a  legal  interest  vested  in  the 
plaintiff  up  to  the  moment  when  the  alleged  declaration  of  for- 
feiture was  made.     The  plaintiff  had  beyond  all  question  a  joint 
interest  in  the  adventure,  and  it  is  difficult  to  say  how  the 
alleged  declaration  of  forfeiture,  which  there  was  no  authority 
to  make,  could  operate  to  destroy  that  interest,  or  to  alter  or 
affect  it.     The  decree  seems  to  have  proceeded  on  the  ground 
that  no  time  being  limited  for  the  duration  of  the  adventure, 
the  defendants  had  full  power  to  determine  it,  and  that  it  was 
determined  by  the  declaration  of  forfeiture.     But  the  object  of 
the  declaration  was  to  determine  the  adventure,  not  as  to  all  the 
adventurers,  but  as  to  the  plaintiff  alone,  entitling  the  defend- 
ants to  the  plaintiff^s  share ;  and  I  do  not  see  how,  in  the 
absence  of  any  special  provision  for  the  purpose,  the  defendants 
could  have  the  right  so  to  determine  it.     Assuming,  however, 
that  the  declaration  of  forfeiture  worked  a  determination  of  the 
adventure  so  far  only  as  the  plaintiff  was  concerned,  does  it 
follow  that  the  defendants  were  entitled  to  take  the  pbuntiflTs 
share  at  its  then  value  ?    In  ordinary  partnerships  dissoluble  at 
will,  the  dissolution  of  the  partnership  must  be  followed  by  the 
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windbg  up  of  the  concern^  No  partner  U  entitled  to  take  to 
himself  the  share  of  another  partner  in  the  eoncem  at  its  then 
estiinated  value ;  and,  without  going  the  length  of  holding  that 
mining  adventuree  are  to  be  oonaidered  in  all  respeots  as  trading 
partnerships,  I  oertainlj  am  not  prepared  to  hold  that  there  is 
60  great  a  difference  between  them  as  could  entitle  these  de- 
fendants so  to  take  the  plaintiff's  shares.  Special  provisions 
may  be,  and  no  doubt  generally  are»  inserted  in  agreements  for 
canying  on  mining  adventures,  to  provide  for  the  event  of  anj 
of  the  adventurers  making  default  in  payment  of  their  due  pro- 
portion of  the  expenses  of  the  concern ;  but  if  there  be  no  such 
provision  contained  in  the  agreement,  I  cannot  think  that  the 
adventurers  who  have  paid  up  can  be  entitled  to  take  the  law 
into  their  own  hands  as  against  defaulters.  Besort,  as  I  think, 
mast  in  such  cases  be  had  to  a  Court  of  Justice,  to  determine 
what  is  right  to  be  done  between  the  parties.  Possibly  the 
course  adopted  in  the  Stannaries  Court  may  be  that  which  in 
ordinary  cases  it  would  be  right  to  pursue ;  but  of  course  each 
case  will  be  governed  by  its  own  circumstances. 

It  was  contended,  however,  that  whatever  might  have  been 
the  plaintiff's  rights,  if  he  bad  come  promptly  to  this  Court  for 
relief,  he  is  not  now  entitled  to  call  for  its  interference ;  that 
whilst  the  adventure  was  doubtful  he  permitted  the  defendants 
to  incur  expenditure  on  the  speculation,  and  that  he  has  only 
come  forward  to  assert  his  title  when  the  adventure  was  likely 
to  be  attended  with  success.    His  letter  of  the  15th  of  April 
1851,  certainly  gives  colour  to  this  charge,  and  it  is  on  this 
part  of  the  case  I  have  felt  the  greatest  difficulty.    The  Court 
has  leant  strongly  against  conduct  of  this  description,  and  with 
great  justice.     Adventures  of  this  nature  are  necessarily  specu- 
lative, and  it  is  unjust  that  parties  who  have  refused  to  bear  the 
burthen  of  the  expenditure  whilst  the  speculation  is  doubtful 
Jioold  come  in  and  claim  the  benefit  of  it  when  it  has  turned 
out  to  be  advantageous.    But,  on  the  other  hand,  it  would  be 
scarcely  less  unjust  to  lay  down  as  a  general  rule  that  no  share- 
holder in  a  mine  shall  be  entitled  to  relief  in  Equity  when  the 
adventure  becomes  productive^  unless  he  has  paid  up  his  calls 
while  the  adventure  continued  to  be  unproductive.     Persons 
who  enter  into  speculations  of  this  description  must  be  taken  to 
kave  looked  to  the  means  of  those  with  whom  they  embark  in 
the  adventare,  and  to  calculate  on  the  extra  burthen  which  may 
full  on  them  if  the  means  of  their  co-adventurers  prove  inad- 
^uate  to  meet  the  expenditure.    They  have,  besideS|  as  I  think, 
the  right  to  resort  to  a  Court  of  Justice  to  determine  what  is 
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insert  in  the  ooet-book  or  deed  of  settlement  a  provision  for 
enabling  such  forfeiture,  and  none  of  these  witnesses  state 
whether,  in  the  instances  deposed  to  by  them  in  which  for- 
feitures have  been  declared,  such  a  provision  existed  or  not. 
On  the  other  hand,  the  witnesses,  on  the  part  of  the  plaintiff, 
expressly  take  the  distinction  between  the  cases  in  which  the 
cost-books  or  deeds  of  settlement  contidn  provisions  for  enabling 
forfeiture,  and  those  in  which  no  such  provision  is  contained, 
and  wholly  deny  the  existence  of  the  right  of  forfeiture  in  cases 
of  the  latter  class.    And  this  evidence  is  strongly  confirmed  by 
what  appears  to  be  the  practice  of  the  Stannaries  Coart,  in 
which  the  course  is  not  to  declare  the  shares  of  defaulters  for* 
feited,  but  to  sell  them  and  hand  back  to  the  defaulters  the 
surplus  proceeds  after  payment  of  their  calls  in  arrear. 

I  feel  no  difficulty,  therefore,  on  this  part  of  the  case.     But 
beyond  this,  T  regret  to  say  that  I  am  unable  to  concur  in  the 
judgment  of  the  Master  of  the  SoUs.    His  Honour  has  been  of 
opinion  that  the  declaration  of  the  forfeiture  worked  a  deter* 
mination  of  the  adventure^  so  far  as  the  pluntiff  is  concerned, 
and  gave  to  the  defendants  a  right  to  take  his  interest  at  its  then 
value,  accounting  to  him  for  the  subsequent  profits,  so  far  as  they 
may  have  been  derived  from  the  excess  of  the  value  above  the 
amount  of  the  calls  in  arrear.    .1  should  have  been  glad  to  have 
concurred  in  this  conclusion,  but  I  find  myself  unable  to  do  so. 
This  is  an  adventure  in  which,  as  to  the*  material  part  of  the 
property  involved  in  it,  there  was  a  legal  interest  vested  in  the 
plaintiff  up  to  the  moment  when  the  alleged  declaration  of  for- 
feiture was  made.     The  plaintiff  had  beyond  all  question  a  joint 
interest  in  the  adventure,  and  it  is  difficult  to  say  how  the 
alleged  declaration  of  forfeiture,  which  there  was  no  authority 
to  make,  could  operate  to  destroy  that  interest,  or  to  alter  or 
affect  it.     The  decree  seems  to  have  proceeded  on  the  ground 
that  no  time  being  limited  for  the  duration  of  the  adventure, 
the  defendants  had  full  power  to  determine  it,  and  that  it  was 
determined  by  the  declaration  of  forfeiture.     But  the  object  of 
the  declaration  was  to  determine  the  adventure,  not  as  to  all  the 
adventurers,  but  as  to  the  plaintiff  alone,  entitling  the  defend- 
ants to  the  pl^ntiff^s  share;  and  I  do  not  see  how,  in  the 
absence  of  any  special  provision  for  the  purpose,  the  defendants 
could  have  the  right  so  to  determine  it     Assuming,  however, 
that  the  declaration  of  forfeiture  worked  a  determination  of  the 
adventure  so  far  only  as  the  plaintiff  was  concerned,  does  it 
follow  that  the  defendants  were  entitled  to  take  the  plaintiflTs 
share  at  its  then  value  ?     In  ordinary  partnerships  dissoluble  at 
will,  the  dissolution  of  the  partnership  must  be  followed  by  the 
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winding  up  of  the  oonoern.  No  partner  10  entitled  to  take  to 
Imnself  the  share  of  another  partner  in  the  eoncem  at  its  then 
eitimated  value ;  and,  without  going  the  length  of  holding  that 
mining  adventures  are  to  be  oonaidered  in  all  respects  as  tradbg 
pvtnershipe,  I  oertainly  am  not  prepared  to  hold  that  there  is 
so  great  a  difference  between  them  as  could  entitle  these  de- 
fendants so  to  take  the  plaintiff's  shares^  Special  provisions 
uttj  be,  and  no  doubt  generally  arci  inserted  in  agreements  for 
Ganyii^  on  mining  adventures*  to  provide  for  the  event  of  anj 
of  the  adventurers  making  default  in  payment  of  their  due  pro- 
portion of  the  expenses  of  the  concern ;  but  if  there  be  no  such 
proTision  contained  in  the  agreementi  I  cannot  think  that  the 
adventurers  who  have  paid  up  can  be  entitled  to  take  the  law 
into  their  own  hands  as  against  defaulters.  Besort»  as  I  thinky 
moat  in  such  cases  be  had  to  a  Court  of  Jasticct  to  determine 
what  is  right  to  be  done  between  the  parties.  Possibly  the 
ooQise  adopted  in  the  Stannaries  Court  may  be  that  which  in 
ordinary  cases  it  would  be  right  to  pursue ;  but  of  course  each 
case  will  be  governed  by  its  own  circumstances. 

It  was  contended,  howeveri  that  whatever  might  have  been 
the  plamtiff 's  nghU,  if  he  had  come  promptly  to  this  Court  for 
relief,  he  is  not  now  entitled  to  call  for  its  interference ;  that 
whilst  the  adventure  was  doubtful  he  permitted  the  defendants 
to  incur  expenditure  on  the  speculationi  and  that  he  has  only 
come  forward  to  assert  his  title  when  the  adventure  was  likely 
to  he  attended  with  success.  His  letter  of  the  15th  of  April 
1851,  cerUunly  gives  colour  to  this  charge,  and  it  is  on  this 
part  of  the  case  I  have  felt  the  greatest  difficulty.  The  Court 
has  leant  strongly  against  conduct  of  this  description,  and  with 
great  justice.  Adventures  of  this  nature  are  necessarily  specu- 
lative, and  it  is  unjust  that  parties  who  have  refused  to  bear  the 
burthen  of  the  expenditure  whilst  the  speculation  is  doubtful 
should  come  in  and  claim  the  benefit  of  it  when  it  has  turned 
out  to  be  advantageous.  But,  on  the  other  hand,  it  would  be 
»»oely  less  unjust  to  lay  down  as  a  general  rule  that  no  share- 
holder in  a  mine  shall  be  entitled  to  relief  in  Equity  when  the 
adventure  becomes  productive,  unless  he  has  paid  up  his  calls 
while  the  adventure  continued  to  be  unproductive.  Persons 
who  enter  into  speculations  of  this  description  must  be  taken  to 
liave  looked  to  the  means  of  those  with  whom  they  embark  in 
the  adventure,  and  to  calculate  on  the  extra  burthen  which  may 
fall  on  them  if  the  means  of  their  co-adventurers  prove  inad- 
equate to  meet  the  expenditure.  They  have,  besideS|  as  I  think, 
the  right  to  resort  to  a  Court  of  Justice  to  determine  what  is 

T  2 


1854. 


LOBDS 
•TUSTZCBS. 


Habt 

V, 

Clabxb. 
Judgment 


276 


THE  EQUITT  BEPOBTS. 


1854. 


Lords 
JusncBS. 


Hart 

Clarke. 
JudgnunU 


just  to  be  done  when  their  co^adventurers  do  not  sapply  their 
just  proportions  of  capital 

It  does  not^  therefore,  seem  to  me  that  it  would  be  right  to 
hold  that  the  adventurers  who  continue  in  the  concern  would  in 
all  cases  be  entitled  to  appropriate  to  themselves  all  the  profits 
of  the  adventure  when  it  turns  out  to  be  advantageous,  as 
against  those  who  have  failed  to  make  good  their  contributions. 
Each  case  of  this  description  must,  I  think,  be  governed  bj  its 
own  circumstances ;  and  what  is  mainly  to  be  looked  at,  in  mj 
opinion,  is,  whether  there  has  been  a  purpose  of  abandonment  on 
the  part  of  those  who  have  made  default  in  the  contributions. 
If  there  has  been  such  a  purpose  of  abandonment,  the  defaulters 
cannot  be  relieved  when  the  adventure  becomes  profitable.    If 
there  has  not,  why  are  the  defaulting  parties  to  be  deprived  of 
any  benefit  which  may  result  to  them  from  the  other  adven- 
turers being  compelled  to  resort  to  a  Court  of  Justice  for  relief? 
Looking  at  the  present  case  in  this  point  of  view,  I  have,  though 
not  without  considerable  doubt,  arrived  at  the  conclusion  that 
this  plaintiff  is  entitled  to  relief.     He  distinctly  asserted  his 
title,  and  gave  notice  to  the  defendants  that  he  disputed  their 
right  to  forfeit  his  shares,  before  the  forfeiture  was  declared; 
his  title  was  recognized  by  the    defendant  Chapman,  under 
whom  the  defendant  Clarke  in  part  claims,  in  August  1850 ; 
for,  notwithstanding  what  is  said  in  the  answers,  I  think  that 
the  letter  of  that  date  cannot  be  regarded  otherwise  than  as  a 
recognition  of  the  plaintiff's  title.     He  again  asserted  his  title 
in  April  and  October  1851,  and   in  November  1851  he  re- 
asserted it,  and  in  effect  gave  notice  to  the  defendants  that  they 
would  proceed  at  their  peril.    And  although  he  made  no  further 
assertion  of  title  until  April  1853,  and  did  not  file  this  bill 
until  August  in  that  year,  I  think  he  may  fairly  be  considered 
to  have  rested,  during  that  interval,  upon  the  notice  which  he 
had  previously  given.     I  am  the  more  satisfied  with  the  con- 
clusion at  which  I  have  arrived,  as  there  is  a  legal  interest  in  a 
considerable  part,  if  not  the  whole,  of  these  mines  remaining 
vested  in  the  plaintiff;  and,  under  the  circumstances  of  this 
case,  I  certainly  cannot  see  my  way  to  declare  him  a  trustee  of 
that  interest  for  the  defendants,  which,  as  it  seems  to  me,  would 
be  almost  the  necessary  consequence  of  holding  that  his  bene- 
ficial interest  in  the  property  had  ceased.     I  am  still  more  satis- 
fied with  the  conclusion,  because  I  observe  that  the  plaintiff 
had  paid  up  more  than  his  share  of  the  capital  originaUy  agreed 
to  be  subscribed. 

Although,  however,  I  think  the  plaintiff  is  entitled  to  relief, 
I  think  he  is  not  entitled  to  it  to  the  extent  that  is  asked. 
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There  is  a  case  of  exclusion,  and  he  is,  therefore,  entitled  to  a 
declaration  that  the  adventure  ought  to  be  determined.  But 
the  expense  of  carrying  on  these  mines  has  fallen  on  the  de- 
fendants,  and  the  conduct  of  the  business  has  been  left  to 
them,  and  I  think,  therefore^  the  plaintiff  must  submit  to  the 
defendants  being  allowed  interest  on  the  excess  of  their  expendi- 
ture beyond  thdr  due  proportion,  and  must  be  put  on  the  terms 
of  not  questioning  any  expenditure  bond  fide  made  by  the  de« 
fendantB  in  carrying  on  the  mines. 

It  was  argued,  on  the  part  of  the  defendants,  that  after  the 
declaration  of  forfeiture  they  could  not  have  claimed  against 
the  plaintiff  as  a  partner,  and  that  he  ought  not,  therefore,  to  be 
permitted  so  to  claim  against  them.  But  the  answer  to  this  is, 
that  the  defendants  were  prevented  from  so  claiming  against  the 
phuntiff  only  by  their  own  unauthorized  act.  Several  points 
hare  been  adverted  to,  such,  for  instance,  that  there  was  no 
declaration  of  forfeiture  entered  on  the  cost-book,  and  various 
other  points  of  that  description,  on  which  it  is  not  necessary  to 
gi?e  an  opinion.  It  may  be  as  well  to  add,  that  I  think  this  case 
Teiy  clearly  distinguished  from  the  case  of  Prenderffost  v.  Tt<r- 
touy  and  that  nothing  I  have  said  is  intended  in  any  way  to  de- 
tract from  the  authority  of  that  case,  in  which  I  fully  concur. 
Under  the  circumstances  of  the  case,  I  think  it  will  be  better  to 
reserve  the  question  of  sale. 

The  proper  decree  will  be  to  declare  that  the  adventure  ought 
to  be  determined,  and  to  determine  it  accordingly.  To  direct 
an  account  of  all  sums  of  money  paid,  laid  out,  and  expended 
in  and  about  the  adventure,  and  of  the  sums  contributed  by  the 
plaintiff  and  defendants  respectively  for  that  purpose.  An 
account  also  of  the  produce  and  profits  of  the  mines  received  by 
the  phuDliff  and  defendants  respectively,  with  directions  that,  in 
taking  the  account,  the  defendants  be  allowed  interest  at  5/. 
per  cent,  on  the  excess  of  their  expenditure,  and  that  the  plain- 
tiff be  not  allowed  to  call  in  question  any  expenditure  bond 
fid/e  made  in  carrying  on  the  mines,  the  plaintiff  undertaking 
to  pay  his  due  proportion  of  the  expenses  incurred  beyond 
the  receipts.  Appoint  a  receiver  and  manager  to  carry  on  the 
mines  until  further  order,  with  liberty  to  each  party  to  propose  ^ 
himsel£  Beserve  the  question  of  sale  and  further  considera- 
tion.    There  must  be  no  costs  up  to  the  hearing. 

The  LiOBD  Justice  Kkight  Bruce.  Although  there  are 
differences  between  Pi-endergait  v.  Turton  and  the  present  case 
— differences  Nwhich  I  think  favourable  to  the  present  plaintiff, — 
lam  not  sure  that  he  has  not  so  acted  as  to  bring  himself  within 
reach  of  the  principles  on  which  that  decision  proceeded,  and 
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to  render  the  diBxnissal  of  his  bill  a  correct  and  proper  conne. 
I  cannot,  however,  but  recollect  that  he  seemB,  under  the  grant 
or  lease  made  by  Colonel  Wyndham,  to  hare  acquired  a  legal 
title,  which  legal  title,  if  acquired,  has  not,  in  my  opinion,  been 
defeated  or  affected  by  anything  that  has  taken  place.    It  seenu 
to  me  still  available  in  a  Court  of  Law  to  the  plaintiff,  and  ao- 
cordingly,  as  I  view  the  matter,  if  he  were  to  bring  an  action 
agiunst  the  defendant  Clarke,  or  against  both  the  defendantSi 
founded  on  that  grant  or  lease,  and  their  disturbance  or  ouster 
of  the  plaintiff  as  one  of  the  grantees  named  in  it,  the  action 
wotdd  be  successful,  and  execution  in  it  could  not  properly  be 
restrained  at  Law,  or  in  another  suit  here,  on  any  ground  appear- 
ing on  the  evidence  before  us.    These  considerations,  and  a 
portion  at  least  of  the  defendants*  conduct  with  reference  to 
their  disputes  with  the  plaintiff,  have  made  me  doubt  the  pro- 
priety of  dismissing  his  bill,  a  doubt  increased  by  the  view  taken 
of  the  case  by  my  learned  Brother,  and,  on  the  whole,  I  think 
that  I  may,  consistently  with  my  duty,  accede  to  the  order  pro* 
posed  by  him,  which,  if  the  bill  ought  not  to  be  dismissed,  is,  I 
conceive,  the  right  order  to  make. 

Solicitors :  G.  fK  Marsden  ;  and  Bennett  jr  Stark. 
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JuemcES.  

Nov.  21. 22. 23.  RICHARDS  V.  CURLEWIS. 

dIbto7who  -f  ^  February  1845  the  defendant  discounted  for  the  pWntiff 

is  under  a  bill  drawn  by  one  Samuel  Sutton,  and  indorsed  by  him  to  the 

to^e  creditor,  pl^intiff.     This  bill  was  dishonoured,  and  the  defendant  sued 

as  the  con-  the  plaintiff  and  Sutton.     After  some  negotiations,  Sutton  and 

ids^dfscharge,  ^^^  plaintiff,  on  the  26th  of  August  1845,  gave  to  the  defendant 

a  warrant  of  a  warrant  of  attorney  for  91/.  I8s.  2rf.,  the  amount  due  on  the 

the  whole  hill  of  exchange,  together  with  certain  costs  relating  to  it,  for 

amount  of  the  ^^ch  Sutton  and  the  plaintiff  were  liable.    Judgment  was 

debt  m  respect  i  •  • 

of  which  he  is  entered  up  upon  this  warrant. 

g^^ith  ^^  November  1846  the  plaintiff  was  arrested  by  the  defend- 

snms  justly       ant  upou  the  above  judgment,  and,  to  obtain  his  discharge,  paid 

uTthe  creditor  ^  ®"™  ^^  ^^^^»  ^^^  6^^®  ^  Warrant  of  attorney,  dated  25th  of 
on  other  ac-  November  1846,  for  68/.  13*.  6rf.,  the  balance  of  an  account 
fact  of  such      rendered  at  that  time  to  him  by  the  defendant;  comprising 

warrant  heing 

given  while 

he  is  under  arrest  will  not  be  a  ground  for  the  interference  of  the  Court,  if  the  arrangement  has 

been  entered  into  by  him  deliberately,  advisedly,  and  with  full  knowledge  of  Uie  ciroamatanees. 

That  one  of  the  debts  for  which  such  warrant  is  given  is  barred  by  the  Statute  of  Idmitations 
will  make  no  difTerence. 
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the  sum  due  on  the  previous  warrant  of  attorney,  with  cer- 
tun  costs  relating  to  the  same  transactions. 

The  plaintiff  alleged  that  the  account  was  extortionate,  nn- 
JQ8t,  and  oppressive,  and  contained  overcharges,  and  that  he 
gave  the  warrant  of  attorney  unde^  duress  and  in  order  to  avoid 
remaining  in  prison. 

In  May  1847  the  plaintiff  was  arrested  by  the  defendant, 
upon  the  judgment  signed  in  pursuance  of  the  last-mentioned 
warrant,  and  sent  to  gaoL  To  procure  his  discharge  he  gave  a 
warrant  of  attorney,  dated  the  9th  of  June  1847,  for  SSL  I5«.  2d. 
He  allied  that  no  account  was  ever  rendered  to  him  to  show 
how  that  sum  was  made  up.  It  appeared,  however,  that  it  was 
made  up  of  the  sum  due  on  the  last  preceding  warrant  of  attor- 
ney, with  certain  further  costs  relating  to  the  same  transaction. 

In  June  1853  the  defendant  arrested  the  plaintiff  under  the 
ja^ment  entered  up  upon  the  warrant  of  June  1847.  The 
plaintiff  was  sent  to  gaol;  but  was  discharged  upon  giving  to 
the  defendant  a  warrant  of  attorney,  dated  the  29th  of  June 
1853,  ibr  1451.  Ss.  lOd.  the  balance  of  an  account  rendered  to 
the  plaintiff  at  that  time,  and  which  included  the  sum  of 
102iL  I2s.  ^d.  (the  balance  due  for  principal  and  interest  on  the 
wanant  of  June  1847),  and  also  a  sum  due  in  respect  of  a  biU 
of  exchange  for  20L  drawn  by  the  plaintiff  and  discounted  by 
the  defendant,  of  which  payment  could  not  be  obtained  from 
the  acceptors,  and  the  amount  of  an  old  bill  for  clothes  supplied 
to  the  plaintiff  by  the  defendant  more  than  six  years  previously, 
together  with  some  further  costs. 

The  bill  charged  that  several  of  the  items  in  this  account 
were  unjust,  oppressive,  and  extortionate,  and  ought  not  to 
have  been  charged  against  the  plaintiff,  and  that  there  were 
also  gross  omissions  in  the  account  to  his  prejudice,  and  that  the 
warrant  of  attorney  given  for  the  balance  was  obtsdned  by 
doreas. 

The  bill  prayed  for  an  account  of  the  dealings  between  the 
plaintaff  and  the  defendant,  and  that  the  warrants  of  the  25th 
of  November  1846,  the  9th  of  June  1847,  and  the  29th  of  June 
1853,  might  be  declared  void,  and  that  the  defendant  might  be 
restrained  from  enforcing  any  of  the  judgments  obtained  under 
tiie  warrants  of  attorney. 

The  defendant  insisted  that  the  accounts  were  correct  and 
fidr,  and  that  the  last  warrant  of  attorney  had  been  given  by  the 
^aintiff  deliberately  and  with  the  benefit  of  independent  pro- 
^^onal  advice. 

The  Master  of  the  Rolls  made  a  decree  on  motion,  declaring 
^t  the  warrant  of  the  29th  of  June  1853  ought  to  stand  as  a 
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security  only  for  tlie  sum  of  102Z.  12«.  4td.,  due  on  the  war* 
rant  of  the  9th  of  June  1847,  with  interest  thereon  at  5L  per 
cent,  from  29th  of  June  1853,  with  a  direction  that  the  plain- 
tiff should  not  plead  satisfaction  by  such  warrant  in  any  action 
brought  in  respect  of  the  20L  bill  of  exchange  or  of  the  bill  for 
clothes.   The  defendant  was  ordered  to  pay  the  costs  of  the  suit 

The  defendant  appealed  from  the  decree. 

Mr.  RoupeU  and  Mr.  Rudall  for  the  plainti£ 

Mr.. 22.  Palmer  and  Mr.  Bagsliawe  for  the  defendant. 

Mr.  RoupeU  in  reply. 

On  behalf  of  the  plaintiff  it  was  contended  that,  on  the  evi- 
dence (which  was  gone  into  at  great  length)}  the  amounts 
claimed  were  not  due.  And  that  at  all  events  the  effect  of  the 
last  warrant  ought  to  be  confined  in  the  way  directed  by  the 
decree  at  the  Bolls,  for  that  it  was  a  case  of  equitable  duress, 
the  defendant  having  taken  advantage  of  the  plaintiff's  being 
under  arrest  to  extort  from  him  a  warrant  of  attorney  for 
sums  wholly  unconnected  with  the  debt  for  which  he  had 
been  arrested,  one  of  which  sums  could  not  otherwise  have  been 
recovered  without  an  action,  and  the  other  not  at  all,  as  it  was 
barred  by  the  Statute  of  Limitations* 

On  behalf  of  the  defendant,  it  was  contended  that,  on  the 
evidence,  the  items  of  demand  w^re  all  correct,  and  that  there 
was  no  such  duress  as  entitled  the  plaintiff  to  be  relieved  from 
an  arrangement  entered  into  deliberately  and  with  professional 
advice. 
Nicholb  V.  Nicholls  (a)  and  Lamplugh  v.  Lamplugh  (b)  were 


'7*"  referred  to. 


^JudgmimL 


The  Lobd  Justice  Tubneb  said  that  the  case  had  been 
argued  at  such  length — not  meaning  to  say  unnecessary  len^h 
—  that  the  Court  had  had  an  opportunity  of  fuUy  considering 
the  matter,  and  could  dispose  of  it  at  once.  His  Lordship  then 
went  minutely  through  the  facts  of  the  case,  examining  the 
grounds  on  which  the  several  warrants  of  attorney  were  im- 
peached, and  stated  his  opinion  that,  as  to  each  transaction,  the 
balance  of  testimony  was  in  favour  of  the  defendant.  As  to  the 
last  warrant,  the  pisuntiff,  at  the  time  of  giving  it,  had  not  ob- 
jected to  its  including  the  sum  claimed  in  respect  of  the  bill  of 
exchange  for  20/.  As  to  the  bill  for  clothes,  it  was  clear  that 
the  plaintiff  had  received  them,  and  he  had  not  shown  that  he  had 
ever  paid  for  them.  But  it  was  said  that  it  was  an  inequitable 
use  of  the  arrest  to  employ  it  as  a  means  to  induce  the  plaintiff 
to  give  security  for  sums  other  than  that  for  which  he  was  arreste  d. 


(a)  1  Atk.  409. 


Qi)  1  Dick.  411. 
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It  was  important  that  arrangements  between  debtors  nnder  ar-» 
rest  and  their  creditors  should  not  be  impeached  on  insufficient 
grounds,  otherwise  arrested  debtors  would  have  great  difficulty  in 
coming  to  any  such  arrangements,  a  result  which  would  be  most 
detrimental  to  them.  His  Lordship  was  of  opinion  that  where  a 
person  arrested  was  also  indebted  to  the  arresting  creditor  on 
other  accounts,  and  it  was  bond  fide  arranged  between  them, 
that  the  debtor  should  be  released  only  on  giving  security  for 
aQ  the  debts,  the  Court  could  not  interfere.  Here  the  arrange- 
ment had  been  entered  into  by  the  plaintiff  deliberately,  with 
M  knowledge  of  the  circumstances,  and  with  professional 
advice,  and  the  bill  must  be  dismissed  with  costs. 

Thb  Lobd  Justice  Knight  Bruc£  said  that  in  the  evi- 
dence on  the  part  of  the  defendant  various  circumstances  were 
stated,  which,  if  stated  truly,  proved  that  the  plaintiff  was  in- 
debted in  respect  of  the  bill  of  exchange  and  the  clothes,  the 
charges  for  which  were  disputed  by  him,  and  these  circumstances 
were  not  denied  by  the  plaintiff.  His  Lordship  was  satisfied  of 
Ae  validity  of  both  debts,  subject  to  the  question  as  to  the 
Statute  of  Limitations,  which  he  thought  was  not  material  for 
the  present  purpose.  There  was  no  objection  to  the  first  or 
second  warrant.  Nor  was  therb  any  to  the  third,  except  that 
the  plaintiff  was  in  prison  when  he  gave  it ;  but  that  was  no 
sufficient  ground  for  setting  it  aside,  inasmuch  as  the  plaintiff 
had  given  it  deliberately  and  advisedly,  with  full  knowledge  of 
what  he  was  doing,  and  if  any  explanation  was  needed  it  was 
fuinished  by  a  solicitor  employed  independently  by  him. 

SolicitoiB:  J*  Fhineas  Davis;  and  Feake  Sanford. 
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COMPANY. 

1  BE  Folkestone  Harbour  Company  was  incorporated  by  an 
Act  of  47  'Greo.  3.,  by  which  powers  were  given  to  the  company 
to  construct  a  pier,  harbour,  wharfs,  warehouses,  and  other 
building,  and  to  leyy  certain  rates,  tolls,  and  duties,  and  the 
company  ^vcre  empowered  to  borrow  any  sum  not  exceeding 
SOOOiL  upon  mortgage.  The  provisions  of  the  Act  as  to  the 
money  to  be  borrowed  on  mortgage  were  as  follows : — By  sec- 
tion 23.  it  was  enacted  *'  that  in  case  the  company  shall  deem 
it  expedient  to  borrow  money  for  the  purpose  of  enabling  them 
to  carry  on  tbe  works  aforesaid,  it  shall  and  may  be  lawful  to 
and  for  them,  and  they  are  hereby  authorized  and  empowered, 


Ix>IU>8 

Justices. 

Dec.  2. 7.  S.  IK 

12.  1854. 
•Toil.  18.  1855» 
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Where, 
therefore,  the 
Exchequer 
Loan  Com- 
missioners 
took  a  mort- 
gage of  the 


from  time  to  time  to  borrow  and  take  up  at  interest,  on  the 
credit  of  the  rates  and  duties  of  the  said  habour,  any  earn  ot 
sums  of  money  which  they  shall  deem  necessary  for  effectuating 
the  purposes  of  this  Act^  not  exceeding  8000/.,  and  to  dennee, 
grant>  bargain,  and  sell  the  property  of  the  said  harbour,  and 
the  capital  stock  therein,  and  the  tolls,  rents,  and  duties  arising 
or  to  arise  to  the  said  company  of  proprietors,  by  virtue  of  this 
Act  (the  costs  and  charges  of  preparing  such  demise  or  demises 
to  be  paid  out  of  suoh  toUs,  rates,  and  duties)  as  a  security  for 
any  sum  or  sums  which  shall  be  so  borrowed  with  interest." 
Then  it  was  provided  that  the  security  might  be  in  the  form  or 
to  the  effect  following,  that  is  to  say :  By  virtue  of  the  Act, 
«  we  demise  and  grant  to  A.  B.  the  harbour  and  buildings  be- 
Foikestone  longing  thereunto,  and  all  and  singular  the  rates,  rents,  and 
Harhour  under  duties  payable  to  US  by  virtue  of  the  said  Act,  and  all  our  right, 

an  arrange-  .  i       i 

ment  ytith  the  title,  and  mtcrest  of,  in,  and  to  the  same,  to  be  holden  by  the 
gag^rby'  ^^^  -^^  ^'^  ^^  executors,  administrators,  and  assigns,  until  the 
which  the         gaid  sum,**  with  the  legal  interest  thereon,  shall  be  fully  piud  and 

satisfied.  '*  Which  demise,  in  form  aforesaid,  shall  be  as  valid 
and  effectual  for  securing  the  repayment  of  the  monej  therein 
sion^rwas  to  mentioned  as  any  mortgage  or  demise  drawn  in  any  other  man- 
ner, and  shall  be  construed  equitably  by  all  Courts  according  to 
the  intent  thereof.'' 

Section  24.  gave  the  form  of  transferring  the  mortgages ;  and 
section  26.  enacted,  '^  that  such  demises  and  transfers  shall  be 
entered,  or  a  memorial  thereof  made  in  the  book  or  books  of 
the  said  company  by  the  derk  or  clerks  to  the  said  company  of 
proprietors,  and  he  or  they  shall  also  indorse  on  such  demises 
and  transfers  a  memorandum  of  such  entry  or  memorial ;  and 
until  such  entry  or  memorial  be  made  of  such  demises  and  trans- 
fers and  such  indorsements  made  thereon,  the  same  shall  not  be 

■ 

valid  or  effectual ;"  making,  therefore,  the  validity  of  the  mort- 
gage to  depend  as  well  upon  the  entry  or  memorial  as  upon  the 
indorsement. 

Section  26.    '*  That  the  interest  of  the  money  which  shall  be 

raised  or  borrowed  by  virtue  of  this  Act  shall  be  fit>m  time  to 

stone  Harboor  to  time  provided  for  and  pud  to  the  person  or  persons  entitled 

Act  required 

certain  indonements  by  the  clerk  of  the  Folkestone  Harbour  Company  to  be  made  on  ihe  mort- 
gagoa,  and  declared  that  the  mortgages  should  not  be  talid  or  effectosl  nntil  such  indorsements 
were  made. 

HeU  that  the  efSect  to  be  given  to  such  enactments  depends  much  on  the  nature  of  the  Act  in 
which  they  are  found,  imd  t^  they  wiU  not  be  construed  largely  unless  the  Act  be  one  of  pahlio 
general  ooneeni ;  and  that  in  the  present  case,  although  the  prior  mortgages  were  not  indorsed, 
they  were  binding  on  the  company,  and  persons  claiming  under  the  company  with  notice. 

The  Commissioners  entered  into  possession  of  the  harbour  in  1839*  and  remained  in  possession 
till  1843,  when  they  sold  to  the  defendants.  During  the  whole  of  their  possession  the  profits  were 
insufficient  to  pay  the  interest  on  their  security. 

Heid^  that  during  this  time  the  Statute  of  lamitations  did  not  run  against  the  prior  mortgagees 
as  regarded  th^  interest  due  to  thenu 


interest  on 
the  money 
lent  b^  the 
commis 


be  payable 
in  the 
first  place, 
then  the 
interest  due 
to  the  prior 
mortgagees, 
then  the 
principal  of 
the  commis- 
sioners, then 
the  principal 
due  on  the 
prior  mort- 
gages,— 

ffeidf  that 
the  commis- 
sioners could 
not  sell  the 
property  dis- 
charged from 
the  prior 
mortgages. 
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to  recmre  the  same  prior  to  the  makiag  of  any  dividenda  to  the 
odd  proprietors.'* 

Seodon  27.  ^'  That  in  case  the  company  shall  be  at  any 
time  denroos  of  paying  off  and  discharging  any  sum  or  sums  of 
numey  borrowed  as  aforesaidi  they  shall  and  are  hereby  required 
tnd  directed  to  cause  six  calendar  months*  notice  in  writings 
signed  by  their  derk  or  clerks^  of  such  their  intention,  to  be 
giTen  to  the  person  or  persons  entitled  to  receive  the  same,  or 
left  at  hisy  her,  or  their  usual  place  or  places  of  abode,  unless 
SQch  person  or  persons  shall  consent  to  receive  the  same  with* 
out  such  notice ;  and  every  mortgagee  or  assignee,  his,  her,  or 
their  executors  or  administrators,  who  shall  require  payment 
of  the  principal  sum  or  sums  of  money  due  to  him,  her,  or  them, 
flhill  give  unto  the  treasurer  of  the  said  company  at  any  annual 
or  special  meeting,  six  calendar  months'  notice  of  the  day  on 
whidi  the  same  shall  be  required  to  be  paid." 

Previous  to  the  transaction  hereinafter  mentioned  with  the 
Exchequer  Loan  Commissioners,  a  considerable  amount  was 
laiaed  by  small  sums  on  mortgages  under  this  Act. 

By  an  Act  of  66  Geo.  3.  the  above  Act  was  amended,  and  an 
sdditional  power  of  borrowing  was  given  to  the  company. 

In  the  early  part  of  1818,  the  company  applied  to  the  Ex«- 
chequer  Loan  Commissioners  to  advance  them  10,000iL  on  a 
mortgage  under  the  company's  Acts,  which  the  commissioners 
ultimately  agreed  to  do.    Tlie  mortgage  by  the  company  to  the 
Exchequer  Loan  Commissioners  was  for  the  sum  of  1 0,000/.,  and 
mm  made  by  deed,  dated  the  1 6th  of  April  1818.  Before  the  exe- 
cution of  this  deed  there  was  a  treaty  between  the  Exchequer 
Loan  Commissioners  and  the  prior  mortgagees,  which  resulted  in 
an  agreement  between  them,  dated  the  same  16th  of  April  1818^ 
which  agreement,  after  reciting  the  commissioners'  agreement 
to  lend  10,000/.,  to  be  secured  by  a  mortgage  of  the  rates  and 
receipts  then  payable,  or  which  might  hereafter  become  payable, 
under  and  by  virtue  of  the  above  Acts,  proceeded  as  follows :  — 
^  These  presents  witness  that  we  whose  names  are  hereunder 
^^bscribed,*  being  the  present  mortgagees  or  creditors  of  the 
I'dkestone  Harbour  Company,  who  have  respectively  and  bond 
fit  advanced  money  by  way  of  loan  to  the  said  Folkestone 
Barbour  Company,  upon  the  several  securities  now  held  by  us, 
^  each  of  us  respectively,  or  to  which  we,  or  any  or  either  of 
%  may  be  entitled  in  consequence  of  any  advances  so  made,  or 
Agreed  to  be  made  by  us,  or  any  or  either  of  us,  as  aforesaid,  do 
<^e[reby  severally  and  respectively  consent  and  agree,  that  any 
^rtgage  or  other  security  which  shall  be  taken  by  the  said 
^^^iomisrioners  in  the  name  of  their  secretary  for  the  time  being 
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or  otherwise^  of  the  rates,  duties,  and  receipts  of  the  said  Har- 
bour Company,  to  secure  the  repayment  of  the  said  loan  of 
10,000iL  and  interest  in  the  manner  specified  in  such  mortgage 
or  mortgages,  shall  have  priority  over  the  respective  securities 
now  held  or  hereafter  to  be  held  by  us,  or  any  or  either  of  us, 
in  manner  following ;  (that  is  to  say).  That  the  conmussioners 
shall,  in  the  first  place,  be  annually  paid  out  of  the  said  rates, 
duties,  and  receipts,  interest  at  the  rate  of  51,  per  cent,  per 
annum  on  the  said  sum  of  10,0002.,  or  upon  such  part  thereof 
as  shall  from  time  to  time  remain  due  and  unpaid ;  and  in  the 
next  place,  that  we,  whose  names  are  hereunto  subscribed,  shall 
be  annually  paid  out  of  such  rates,  duties,  and  receipts,  such 
interest  as  may,  from  the  date  of  the  said  mortgage  to  the 
secretary  of  the  said  commissioners,  become  due  to  us  respect- 
ively, by  virtue  of  the  respective  securities  now  held  by  us,  or  to 
which  we,  or  any  or  either  of  us,  may  be  entitled  as  aforesaid. 
And  after  such  respective  payments  of  interest  as  aforesaid,  the 
surplus  of  the  said  rates,  duties,  and  receipts,  shall  be  applied  in 
the  discharge  of  the'  said  principal  sum  of  10,000/.,  at  such 
periods  and  in  such  proportions  as  shall  be  specified  in  the  mort- 
gage to  the  secretary  of  the  said  commissioners  until  the  whole 
of  the  said  sum  of  10,000/.  shall  be  repaid  in  preference  to 
and  with  priority  over  all  claims  and  demands  whatsoever 
which  we,  or  any  or  either  of  us,  may  have  to  the  repayment 
of  the  said  principal  sums  of  money  advanced  by  each  of  us 
respectively;  anything  contained  in  the  said  last-mentioned 
Acts,  or  in  any  mortgage,  assignment,  or  other  security  now 
held  by  us,  or  any  or  either  of  us  respectively,  or  to  which  we, 
or  any  or  either  of  us,  may  be  entitled,  upon  the  same  rates, 
duties,  and  receipts,  to  the  contrary  thereof  notwithstanding." 

Subsequently  to  the  execution  of  the  mortgage  for  lO^OOOiL 
several  of  the  prior  mortgages  were  transferred  to  Mr.  Jortin. 
All  these  mortgages  and  the  transfers  of  them  were  duly  en- 
tered in  the  books  of  the  company,  but,  with  one  exception, 
neither  the  mortgages  nor  the  transfers  were  indorsed  by  the 
derk  of  the  company  in  manner  required  by  the  Act. 

The  undertaking  proved  a  failure,  and  no  interest  on  any  of 
these  prior  mortgages  was  ever  paid  after  the  mortgage  to  the 
Exchequer  Loan  Commissioners. 

On  the  6th  of  February  1831,  James  Bond,  the  clerk  to  the 
company,  addressed  the  following  letter  to  Mr.  Jortin : — 

"  Sir, — Observing  you  to  be  a  large  holder  of  Folkestone 
Harbour  mortgages,  I  take  the  liberty  of  informing  yon  that  a 
very  strong  memorial  of  the  company,  praying  for  public  aid 
towards  completmg  the  harbour,  has  been  presented  to  the  Iiords 
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of  the  Admiralty,  and  by  them  forwarded  to  the  Treasury. 
If  yon,  or  any  friend  of  yours,  have  any  influence  with  the 
present  Government,  I  need  hardly  suggest  to  you  that  you 
would  be  consulting  your  own  interest  in  making  use  of  such 
influence  by  every  means  in  your  power  towards  furthering  the 
object  of  the  memorial. 

'*  I  am.  Sir,  your  obedient  servant,. 

**  John  James  Bond,  Clerk  to  the  Company.** 

On  the  22nd  of  April  1833  Mr.  Jortin  wrote  to  the  treasurer 
of  the  Company,  stating  that  he  was  a  considerable  holder  of 
Folkestone  Harbour  bonds  since  1821,  and  complaining  that  no 
interest  had  been  paid  thereon.  On  the  24th  of  April  1833 
Mr.  Stace,  the  treasurer  of  the  company,  addressed  the  fol* . 
lowing  letter  to  Mr.  Jortin :  — 

**  Dear  Sir,  — I  duly  received  your  favour  of  the  22nd,  but 
I  am  veiy  sorry  that  I  am  not  able  to  give  you  a  good  account 
of  the  state  of  the  Folkestone  Harbour  concern.     No  interest 
bs  been  paid  since  1821  to  the  Government,  nor  to  any  one 
that  holds  securities,  nor  is  it  likely,  while  matters  remain  as 
tbey  now  are.     The  income  of  the  harbour  leaves  a  very  small 
sorplua  after  the  expense  of  management  and   the  necessary 
repairs  are  paid.     By  an  audited  account  passed  this  months 
tiie  difference  between  the  receipts  and  the  outlay  was  only 
252.  I9s.  Z^iL     About  two  years  since  we  had  six  or  eight  me- 
morials presented  to  the  Government  from  the  principal  persons 
of  the  North  of  England  to  the  Western  ports,  all  setting  forth 
the  vast  public  utility  that  would  arise  from  the  completion  of 
Folkestone  Harbour.     Those  memorials  were  very  favourably 
received,  and  we  fully  expected  that  we  should  eventually  suc- 
ceed^ but  at  present  they  are  lying  within  the  Treasury  not 
answered^  nor  are  they  refused.     What  a  future  day  may  pro* 
dace  is  quite   uncertain,   but,  as  an  individual,  I  have  some 
ground  to  think  we  may  yet  see  better  days.     At  present,  our 
prindpal  income  arises  from  vessels  beloqging  to  the  town 
brii^^ng  coal^  shop  goods,  &c,  and  the  fishery  —  which  has  for 
several  years  been  on  the  decline.     I  am  at  aU  times  willing 
and  happy  to  give  you  or  any  other  gentleman  that  has  em- 
barked property  in  the  present  important  undertaking,  any 
information  I  am  able,  and  you  require. 

**  I  am.  Sir,  yours  truly,  "  W.  Stage." 

The  interest  payable  to  the  commissioners  having  con- 
tinued to  fall  into  arrear  from  a  period  soon  after  the  execution 
of  their  mortgage,  they  entered  into  possession  on  the  3rd  of 
Apitil  1839,  but  the  income  being  insufficient  to  keep  down 
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their  interest^  they  ultimatelj,  in  the  year  1843,  when  more 
than  SOOOiL  was  due  to  them  for  arrears,  sold  the  harbour  and 
works  to  the  South  Eastern  Bailway  Company. 

The  conveyance  by  the  commissioners  to  the  railway  com- 
pany  was  by  a  deed,  dated  the  21st  of  April  1843,  by  whidi,  after 
reciting  the  Acts  of  Parliament  of  the  Exchequer  Loan  Ck>m- 
missioners,  the  Folkestone  Harbour  Acts,  the  security  to  the 
commissioners,  and  the  agreement  of  the  same  date,  at  very  great 
length ;  and  then  reciting  that  the  Folkestone  Harbour  Com- 
pany had  paid  the  interest,  which  had  become  due  in  respect  of 
the  loan,  up  to  the  15th  of  April  1821,  but  had  pud  no  interest 
since  that  time ;  and  reciting  the  fact  of  the  commissionerB  having 
entered  into  possession,  and  that  no  part  of  the  principal  had 
been  paid  out  of  the  receipts ;  that  the  clear  amount  of  receipts 
had  been  applied  in  reduction  of  the  money  due  to  the  com- 
missioners, in  respect  of  their  security,  but  that  no  part  of  the 
loan  had  been  paid  or  satisfied ;  and  that  the  arrears  of  interest 
then  due,  after  giving  certain  credits,  amounted  to  804A/.  17 s.  Id., 
and  that  the  secretary  of  the  commissioners,  under  the  order  and 
direction  and  on  behalf  of  and  in  concurrence  with  the  oommis* 
sioners,  in  exercise  of  the  powers  vested  in  them  by  the  Acts,  had 
contracted  and  agreed  with  the  trustees  of  the  rtdlway  company 
for  the  absolute  sale  to  them  of  all  the  tolls,  rates,  receipts,  free- 
hold and  leasehold  hereditaments,  powers,  rights,  and  privileges 
vested  in  them  by  virtue  of  the  indenture  of  mortgage  of  the 
15th  of  April  1818,  except  certain  tolls  which  were  then  due, 
for  the  price  or  sum  of  18,0002!.,  and  reciting  that  the  commiiH 
sioners  had  agreed  to  join  in  the  conveyance,  the  commissioners 
and  their  secretary,  in  consideration  of  18,00021  paid  to  them, 
assigned  all  and  singular  the  tolls,  rates,  receipts,  and  freehold  and 
leasehold  messuages,  lands,  tenements,  and  hereditaments  re- 
spectively comprised  in  the  indenture  of  the  15th  of  April  1818, 
or  expressed  to  be  thereby  assigned  or  assured,  and  all  the  tolls, 
rates,  and  receipts  henceforth  to  accrue  and  become  payable,  and 
all  the  estate,  right,  title,  interest,  &c.,  to  hold  to  the  use  of  the 
trustees  of  the  railway  company.  The  indenture  also  contained 
an  assignment,  by  the  commissioners  and  their  secretary,  to 
other  trustees  for  the  railway  company,  of  the  10,000/.  secured  by 
the  mortgage,  and  of  the  arrears  of  interest  thereon,  or  so  much 
thereof  as  18,000/.  would  extend  to  satisfy,  to  hold  the  same  to 
the  trustees,  upon  trust  that  the  same  might  be  preserved  as  a 
subsisting  charge  upon  the  premises  to  protect  the  same  from  all 
intervening  or  other  charges,  if  any  such  there  were. 

In  April  1843   Mr.  Jortin  died,  leaving  the  plaintiff  his 
executrix.     After  many  fruitless  applications  to  the  rmlway 
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quent  boigamee  with  notice^  notwitbstanding  the  express  pro- 

mon  in  the  statute  that  the  land  should  not  pass  unless  the 

baigam  and  sale  was  enrolled.     Such  provisions  are  not  to  be 

coDstnied  io  destroy  the  pre-existing  right,  except  so  far  as 

the  folkj  of  the  law  be  aimed  at  the  destruction  of  it     Here 

tliere  wss  an  undoubted  right  on  the  part  of  the  mortgagees^ 

under  whom  the  plaintiff  claims,  to  have  the  indorsement  put 

on  these  mortgages ;  and  there  is  no  public  policy  requiring  us 

to  hold  that  the  Act  was  intended  to  destroy  that  right   What- 

erer  may  be  the  olgect  with  which  this  provision  was  inserted 

in  the  Act»  I  am  satisfied  it  was  not  inserted  with  any  such  ob* 

ject  M  this ;  to  hold  that  it  was,  would  be  to  put  it  in  the  power 

of  the  company  to  defeat  their  own  security  by  their  own 

de&nlt    I  think,  therefore,  that  this  ground  of  defence  wholly 

bSa;  that  notwithstanding  the  absence  of  the  indorsemait,  the 

company  were  bound  by  the  plaintiff's  securities,  and  that  the 

defendants,  who  take  under  the  company,  with  notice,  are  equally 

boond. 

The  second  ground  of  defence  is,  that  the  Exchequer  Loan 
Commissioners  had  power  to  sell,  and  have  sold  to  the  defend- 
uita,  discharged  from  the  plaintiff's  mortgages.  This  question 
involves  the  conrnderation  of  the  Exchequer  Loan  Commis- 
sioDers  Acts.  But  before  referring  to  them  it  is  necessary  to 
state  the  ciicnmstanoes  under  which  the  question  arises.  [His 
Lordship  here  stated  the  mortgage  to  the  Exchequer  Loan 
CommisBionera,  the  memorandum  of  the  1 5  th  of  April  1818, 
^  the  conveyance  to  the  trustees  for  the  railway  company,] 

This  last  deed,  it  is  to  be  observed,  upon  the  face  of  it,  gives 
ootioe  to  the  defendants,  the  nulway  company,  of  the  prior 
Btortgages  and  of  the  agreement  which  had  been  entered  into 
^J  the  Exchequer  Loan  Commissibners  with  respect  to  it 

The  question  then  is,  whether,  having  regard  to  the  agre&- 
loent,  the  Exchequer  Loan  Commissioners  had,  under  their  Acts, 
power  to  sell  the  property  discharged  of  those  prior  mortgages. 
The  Acts  67  Geo.  3.  cc  34.  124.  enabled  the  commissioners  to 
loake  advances  for  carrying  on  public  works  upon  securities  to 
be  given  by  the  persons  appljring  for  the  advance,  and  upon  the 
BGcority  of  the  rates,  tolls,  and  receipts  accruing  to  the  cor- 
pmtions,  companies,  or  persons  interested  in  the  works  in 
'Ciqiect  of  which  the  advance  should  be  made:  and  the  former 
of  these  Acts  contains  the  following  provisions  as  to  the  priority 
^  the  securities  to  be  taken  by  the  commissioners.  [His 
Loidship  here  read  57  Geo.  3.  c.  34.  s.  22.] 

It  is  to  be  observed  there,  that  the  priority  is  not  confined  in 
^^nns  to  moneys  previously  advanced  and  secured,  but  it  ap- 
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Mr.  Raundell  Palmer,  Mr.  BaUy,  and  Mr.  Charles  Halt,  for 
the  plaintiff^  referred  to  the  above-stated  clauses  of  the  Local 
Act,  and  particularly  adverted  to  section  27.,  as  answeriDg  the 
objection  founded  on  the  Statute  of  Limitations.  They  then 
referred  to  67  Geo.  3.  c.  34.  ss.  22.  23.,  57  Geo.  3.  c.  124., 
1  Geo.  4.  c  60.  8. 19.,  1  &2  WilL  4.  c  24.  a.  20.,  5  Vict  8688.2. 
c.  9.  ss.  19.  and  20.,  and  contended  that  these  Acts  clearly  gave 
the  Exchequer  Loan  Commissioners  no  power  to  defeat  incum- 
brances prior  to  their  own.  They  also  referred  to  the  agree- 
ment of  15  th  of  April  1818,  and  observed  that  so  far  as  regarded 
the  harbour  and  buildings,  it  did  not  take  away  the  priority  of 
the  mortgagees  at  all,  and  that  as  to  the  rates  and  dues,  it  gave 
the  commissioners  only  a  qualified  priority.  The  conveyance  to 
the  defendants  in  1843  gave  them  full  notice  of  the  chums  of 
the  mortgagees,  and,  by  it,  the  debt  to  the  commissioners  was 
kept  alive,  showing  that  it  was  not  considered  at  the  time  that 
the  sale  could  defeat  the  prior  mortgages.  These  mortgages 
were,  therefore,  subsisting  charges. 

As  to  the  allowance  for  the  defendants'  expenditure,  they 
had  not  laid  out  their  money  in  such  a  way  that  it  could  be 
allowed,  Sandon  v.  Hooper  (a) ;  even  if  they  were  treated  as 
mortgagees  in  possession. 

As  to  the  Statute  of  Limitations,  they  contended  that  a  debt 
arising  under  a  statute  was  not  within  its  provisions.  Bat 
supposing  it  to  be  so,  there  never  had  been  *'  a  present  right 
to  receive,"  as  the  money  was  not  payable  till  six  months*  notice 
had  been  given.  Moreover,  the  letter  of  the  5th  of  February 
1831  was  a  sufficient  acknowledgment :  Stansfield  v.  Hobson.  (6) 
'  The  principal,  therefore,  was  not  barred. 

As  to  interest,  there  had  been  no  income  out  of  which  the 
plaintiff's  interest  could  have  been  paid.  The  case  was,  there- 
fore, within  the  proviso  in  section  42.  of  the  Statute  of  Limita- 
tions. 

As  to  the  want  of  indorsement,  they  referred  to  Tunstall  v. 
Trappes{c)y  Willis  v.  Brown  {d);  and  further  contended  that 
the  defendants  claiming  under  the  agreement  of  April  1818, 
which  recognized  the  validity  of  the  mortgages,  could  not  im- 
peach them. 

Tlie  Solicitor- General,  Mr.  Wigram,  Mr.  Malins,  and  Mr. 
Pole,  for  the  defendants,  contended  that  the  mortgages  were 
void  for  want  of  indorsement,  the  language  of  the  Folkestone 
Harbour  Act  being  different  from  that  of  the  Statute  of  Frauds, 


(a)  6  Beav.  246. 

(b)  3  De  G.  M.  &  G.  620. 


(r)  3  Sim.  286. 
(d)  10  Sim.  127. 
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and  expressly  declaring  that  they  should  be  of  no  validity  till 
iodozsed.  They  referred  to  Beert  v.  Bead,  (a) 

Tbe  priority  given  to  the  commissioners  extended  to  the 
wliole  property.  Practically  the  plaintiff's  mortgages  were 
inortgages  of  the  tolls  only ;  that  of  the  commissioners  was,  in 
subBtance  as  well  as  form,  a  mortgage  of  the  harbour  as  well  as 
of  the  tolls,  3  Geo.  4.  c.  86.]  s.  25. ;  and  the  agreement  gave 
them  an  absolute  priority :  Foster  v.  SmU/u  (b) 

They  then  referred  to  the  clauses  of  the  Acts  relating  to  the 
power  of  sale,  1  Qeo.  4.  &  60.  s.  19.,  3  Oeo.  4.  c.  86.  ss.  25. 31., 
1  &  2  Will  4.  c  24.  s.  21.,  and  contended  that,  supposing  the 
priority  only  a  qualified  one,  still»  as  the  commissioners  had 
power  to  sell  for  default  in  payment  of  interest,  and  as  to  Inte- 
lest  had  a  dear  priority  over  all  other  incumbrances,  they  could, 
QpOQ  their  interest  falling  into  arrear,  make  a  title  clear  from  all 
iacumbrances. 

Ab  tothe  Statute  of  Limitations,  that  statute  did  run  against 
a  statutory  demand :  Hodges  v.  Croydon  Canal  Company,  (c) 
^3iere  was  *^  a  present  right  to  receive  "  whenever  there  was  a 
penoQ  entitled  to  sue,  whether  there  was  a  fund  or  not.  As 
to  the  money  being  payable  after  notice :  Doe  d,  Roylance  v. 
l^htfooL{d)  The  acknowledgment  was  insufficient:  Routledge 
V.  Samsay{ey,  Cowley  v.  FumeU  (y),  Holland  v.  Clark.  (A)  They 
al«)  referred  to  Neve  v.  Hollands  (t)  and  Du  Vigier  v.  Lee.  (A) 
Mr.  BaUyy  in  reply,  referred  to  Holmes  v.  Kerrison  (/),  and 
^oy  V.  Bassett  (nt),  as  to  the  effect  of  the  enactment  requiring 
six  months'  notice  in  preventing  the  Statute  of  Limitations  from 
nnuuDg. 
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Ths  Lord  Justice  Tubneb.  This  is  an  appeal  from  a 
decree  of  Yice-Chancellor  Stuart.  The  plaintiff  in  the  suit 
daixns  to  be  entitled  to  several  mortgages  made  by  the  Folke- 
stone Harbour  Company  under  the  powers  of  their  Act  of 
Parliament,  to  various  persons,  by  whom  the  same  were  after- 
irards  transferred  to  John  Jortin,  the  plaintiff's  testator.  The 
pieperty  comprised  in  the  mortgages  was  subsequently  mort- 
gaged by  the  company  to  the  Exchequer  Loan  Commissioners, 
by  whom  it  was  sold  to  the  South  Eastern  Company,  and  the 
biD  is  filed  for  the  purpose  of  enforcing  against  the  company 
^  mortgages  in  which  the  plaintiff  is  interested. 


Judgment, 
Jan.  18. 1855. 


(a)  3  Jones  k  Lat.  340. 

(b)  2Y.&C  C.C.193. 

(c)  3  Beav.  86. 
(<0  8  M.  &  W.  553. 
(e)  8  Ad.  &  Ell.  221. 
ig)  12C.B.291. 

JBQ. — ^VOL.  JII. 


{h)  1  y.  &  C.  C.  C.  151. 

i)  16  Jut.  933. 

A)  2  Hare,  326. 
(0  2  Taunt.  32; 
(iw)  5  Hare,  55. 
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The  defendants,  the  railway  company,  rerist  the  dalm  of  the 
plaintiff  on  the  following  grounds : 

First,  that  the  mortgages  in  which  the  pliuntiff  daima  to  be 
interested  are  wholly  invalid  and  ineffectual 

Secondly,  that  the  Exchequer  Loan  Commissioners  had 
power  to  sell,  and  have  sold,  the  property  to  them,  the  railway 
company,  discharged  from  the  prior  mortgages. 

Thirdly,  that  the  rights  of  the  pliuntiff,  if  any^  are  barred 
by  the  Statute  of  Limitations,  or,  at  all  events,  that  the  pbun- 
t^s  chum  for  interest  is,  to  a  great  extent,  barred  by  the 
statute. 

Fourthly,  that  the  plaintiff's  remedy,  if  any,  is  at  Law. 

These  grounds  of  objection  to  the  plaintiff's  dum  were  urged 
before  the  Vice-chancellor,  and  he  was  of  opinion  that  they 
could  not  hk  maintained,  and  accordingly  made  a  decree  en- 
forcing  the  rights  claimed  by  the  plaintiff.  The  appeal  before 
us  is  from  that  decree. 

[His  Lordship  then  stated  the  incorporation  of  the  harbour 
company,  and  the  above-mentioned  clauses  of  its  Act  in  the 
same  words  as  above,  and  then  proceeded.] 

There  b  not  anything  further  in  that'  Act  which  is  material 
to  be  considered  with  reference  to  the  question  before  us.    The 
mortgages  on  which  the  plaintiff's  daim  is  founded  were  created 
under  this  Act.     They  were  entered  in  the  company's  books, 
and  the  transfers  of  them  were  also  so  entered,  but,  with  one 
exception  only,  neither  the  mortgages  nor  the  transfers  were  in- 
dorsed  by  the  clerk  of  the  company,  and  it  is  on  this  ground 
that  the  defendants,  relying  on  section  25.  of  the  Act,  which 
requires  the  indorsement,  and  says  the  mortgages  shall  not  be 
valid  without  indorsement,  contend  that  the  mortgages  were 
not  valid  or  effectual.    Provisions  of  this  description  are  not 
uncommonly  found  in  Acts  of  Parliament,  and  the  effect  to  be 
given  to  them  depends,  as  I  apprehend,  very  much  on  the  pur* 
pose  of  the  Act  in  which  they  are  contained.     If  the  Act  be 
one  of  general  public  concern,  they  are  to  be  construed  largely, 
to  defeat  the  mischief  which  the  Act  was  intended  to  prevent, 
as  in  the  case  of  Annuity  Acts,  Ship  Registry  Acts,  and  modem 
Acts  for  the  registration  and  re-registration  of  judgments ;  but 
if  the  Act  be  not  one  of  public  general  concern,  the  efieet  to  be 
given  to  such  provisions  is  to  be  limited  by  the  purpose  for 
which  they  were  inserted.     Thus,  before  the  recent  statutes,  an 
unregistered  judgment  was   available  against  a  person  with 
notice,  though  the  Act  was  express  that  no  judgment  should 
affect  lands,  but  only  from  the  time  when  it  was  registered;  and 
so  a  bargain  and  sale  not  enrolled  prevailed  against  a  subse- 
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qnent  hugainee  with  notice^  notwitbBtanding  the  express  pro- 

Tinon  in  the  statute  that  the  land  should  not  pass  unless  the 

baigam  and  sale  was  enrolled.     Such  provisions  are  not  to  be 

constiTied  to  destroy  the  pre-existing  right,  except  so  far  as 

the  folicj  of  the  law  be  aimed  at  the  destruction  of  it     Here 

tfaere  was  an  undoubted  right  on  the  part  of  the  mortgagees^ 

imder  whom  the  plaintiff  claims,  to  have  the  indorsement  put 

on  these  mortgages ;  and  there  is  no  public  policy  requiring  us 

to  hold  that  the  Act  was  intended  to  destroy  that  right   What- 

erer  may  be  the  olgect  witli  which  this  provision  was  inserted 

in  the  Act,  I  am  satisfied  it  was  not  inserted  with  apy  such  ob» 

ject  as  this ;  to  hold  that  it  was,  would  be  to  put  it  in  the  power 

of  the  company  to  defeat  their  own  security  by  their  own 

defiudt    I  think,  therefore,  that  this  ground  of  defence  wholly 

&il8;  that  notwithstanding  the  absence  of  the  indorsement,  the 

company  were  bound  by  the  plauitiff 's  securities,  and  that  the 

defendants,  who  take  under  the  company,  with  notice,  are  equally 

bouid. 

The  second  ground  of  defence  is,  that  the  Exchequer  Loan 
CofflmiseiQners  had  power  to  sell,  and  have  sold  to  the  defend* 
10^  discharged  firom  the  plaintiff's  mortgages.  This  question 
ioToIres  the  con^deration  of  the  Exchequer  Loan  Commis^ 
sionera  Acts.  But  before  referring  to  them  it  is  necessary  to 
state  the  ciraunstanoes  under  which  the  question  arises.  [His 
Ixodahip  here  stated  the  mortgage  to  the  Exchequer  Loan 
CommissionerBy  the  memorandum  of  the  1 5  th  of  April  1818, 
^  the  conveyance  to  the  trustees  for  the  railway  company.] 

Thia  last  deed,  it  is  to  be  observed,  upon  the  face  of  it,  gives 
Botioe  to  the  defendants,  the  railway  company,  of  the  prior 
mortgages  and  of  the  agreement  which  had  been  entered  into 
bj  the  Exchequer  Loan  Conunissibners  with  respect  to  it 

The  question  then  is,  whether,  having  regard  to  the  agre&- 
^KDt,  the  Exchequer  Loan  Commissioners  had,  under  their  Acts, 
power  to  sell  the  property  discharged  of  those  prior  mortgages. 
Ihe  Acts  57  Geo.  3.  cc  34.  124.  enabled  the  commissioners  to 
make  advances  for  carrying  on  public  works  upon  securities  to 
be  given  by  the  persons  appljring  for  the  advance,  and  upon  the 
Bttmity  of  the  rates,  tolls,  and  receipts  accruing  to  the  cor- 
pontions,  companies,  or  persons  interested  in  the  works  in 
nqieet  of  which  the  advance  should  be  made :  and  the  former 
of  these  Acts  contains  the  following  provisions  as  to  the  priority 
^  the  securities  to  be  taken  by  the  commissioners.  [His 
Lradahip  here  read  57  Geo.  3.  c.  34.  s.  22.] 

It  is  to  be  observed  there,  that  ttie  priority  is  not  confined  in 
^^nns  to  moneys  previously  advanced  and  secured,  but  it  ap- 
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pears  to  be  extended  to  all  cases  of  moneys  advanced  by  way 
of  loan,  before  the  advance  made  by  the  commissioners.  There- 
fore, there  would  be  a  question  upon  that  Act,  whether,  if  there 
had  been  a  bond  fide  advance  of  the  money  though  not  secured 
on  the  rates,  tolls,  and  duties,  it  would  not,  under  the  proviinons 
of  this  section,  have  had  priority  to  any  mortgage  made  to  the 
commissioners. 

Then  section  23.  provides  that  if  four  fifths  of  the  creditors 
consent,  the  mortgage  of  the  tolls  to  the  commissioners  shall 
have  priority  to  all  claims  of  creditors  of  the  like  description,  thas 
enabling  four  ^fths  of  the  creditors  to  bind  the  remaining  one 
fifth,  and  to  give  priority  to  the  conmiissioners  as  to  the  whole 
of  the  incumbrance.  There  can  be  no  doubt,  therefore,  that 
the  securities  to  be  taken  under  these  Acts  were  to  be  subject  to 
any  prior  advances,  whether  secured  by  mortgage  or  not,  except 
in  cases  of  consent  provided  for  by  section  24. 

The  next  Act,  1  Geo.  4.  c.  60.,  gives  iiirther  powers  to  the 
commissioners,  and,  amongst  others,  the  power  of  sale  in  defiiult 
of  payment  of  any  part  of  the  principal.  [His  Lordship  here 
read  section  19.  of  that  Act]  That  clause,  it  is  to  be  observed, 
is  confined  to  default  in  payment  of  the  prindpal,  and  does  not 
extend  to  a  default  in  payment  of  the  interest.  Nowj  it  is  plam 
that  that  section  extends  only  to  the  interest  mortgaged  to  the 
conmiissioners.  It  is  to  take  possession  of  the  **  mortgaged  or 
assigned  interest^  property,  or  effects,"  and,  by  sale  or  mortgage 
of  the  same,  to  raise  the  amount  due  to  the  commiadoners.  The 
interests  of  prior  mortgagees,  therefore,  could  not  be  affected  by 
the  power  of  sale  which  .was  contained  in  that  section*  The 
next  statute,  3  Geo.  4.  c.  86.,  renders  it.  imperative  on  the  com- 
missioners to  take  security,  not  only  on  the  rates,  tolls,  and  re- 
ceipts, but  on  all  the  property  belonging  to  the  works  in  respect 
of  which  the  ^vance  should  be  made.  That  had  not  been  pro- 
vided for  by  the  previous  Acts.  In  fact,  by  the  first  Act,  they 
had  been  required  to  take  securities  only  on  the  rates,  tolls,  and 
receipts.  This  renders  it  imperative  on  them  to  take  security 
on  all  the  property,  and  contains  provisions  as  to  the  priority  of 
the  commissioners'  security. 

By  sections  17.  and  18.  of  this  Act,  the  commisdoners  are  to 
take  mortgages  of  all  the  public  works.  [His  Lordship  here 
read  the  provision  as  to  priority  in  section  17.]  Then  there 
is  the  same  power  to  four  fifths  to  bind  the  entire  body  as  was 
given  by  one  of  the  preceding  Acts;  and.  that  Act,  by  sec- 
tion 25.,  also  vests  in  commissioners  and  their  vendees  the  cor* 
porate  rights  of  the  companies  to  whom  advances  have  been 
made,  but  this  Act  contains  no  further  provisions  for  giving 
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effect  to  sales  by  the  commissioners.  It  limits  the  prioritj  over 
the  commissioners*  securities  to  cases  in  which  securities  have 
been  given  for  the  previous  advances.  The  previous  Acts  have 
vfoken  of  all  moneys  hon&Jide  lent  and  advanced ;  this  Act  says 
moneys  bona  fide  lent  and  advanced,  and  secured  by  mortgage. 

The  next  Act,  1  WilL  4*  c.  24.,  is  still  more  precise  on  this 

last  point,  for,  by  section  20.  of  the  Act,  it  is  declared  and 

enacted  —  [his  Lordship  read  that  section.]     Then  follows  the 

claase  that  empowers  the  commissioners  to  take  possession,  in 

default  of  payment  of  interest,  and  also  to  concur  in  leases,  && 

Section  20.  of  this  Act,  therefore,  does  distinctly  give  priority 

to  the  commissioners  over  advances  that  have  not  been  se* 

cored,  doing  away  entirely  with  all  doubts  that  might  otherwise 

hate  been  nused  by  the  first  Act ;  and,  by  section  21.,  it  extends 

the  cases  in  which  powers  of  sale  may  be  exercised  to  cases 

of  default  in  payment  of  interest.    But  I  find  nothing  in  this 

Act  extending  the  property  over  which  the  power  of  sale  is 

to  nm,  or  giving  any  right  to  sell  so  as  to  affect  the  prior 

mor^agees. 

The  two  next  Acts  do  not  appear  to  me  to  contain  any  thing 

of  importance  to  the  question  before  us,  and  then  we  come  to 

the  last  Act  to  which  we  have  been  referred,  5  Vict,  c  9.,  and 

this  Act  contains  these  provisions  in  sections  18,  19,  and  20. 

Section  18.  gives  power  to  the  commissioners  to  concur  in  leases, 

nles,  and  other  dispositions  of  property  that  may  be  mortgaged. 

to  them.    Section  19.  enacts  (which  had  not  been  provided  for 

by  previous  Acts)  that  where  the  commissioners  sold,  they 

ought  retain  out  of  the  proceeds  of  the  sale,  not  merely  the 

amoant  which  was  actually  due  at  the  time,  but  future  install 

nients  which  were  secured  by  the  mortgage,  the  mortgage  being 

Qoder  the  previous  provisions  made  payable  by  instalments. 

And  then  section  20.  enacts  —  [his  Lordship  read    the  sec* 

&n.]    These  provisions  have  been  argued  upon  as  if  they 

extended  the  power  of  sale  given  to  the  commissioners,  but  upon 

examining  them  it  will,  I  think,  be  found  that  they  have  no 

SQch  effect*     Section  20.,  which  alone  has  any  bearing  on  the 

object,  refers,  not  to  the  property  which  is  to  be  sold,  but  to  the. 

application  of  the  proceeds  of  the  sales  when  the  sales  have  been 

inade.    So  fSar  as  any  inference  is  to  be  deduced  from  this  section^. 

it  seems  to  me  that  the  inference  would  be  adverse  to  the  view 

contended  for  on  the  part  of  the  railway  company,  for  tha 

chums  from  which  the  property  sold  is  to  be  discharged,  are 

evidently  the  claims  of  persons  who  might  have  been  foreclosed^ 

oot  of  prior  mortgagees. 

The  true  meaning  of  the  Acts  of  Parliament  seems  to  me  to 
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be  this,  that'  the  commissionera  shall  have  power  to  sell^  ae 
against  all  persons  over  whom  thej  have  an  absolute  priority, 
but  that  they  have  no  power  under  the  Acts  to  sell  as  against 
persons  who  have  priority  over  them.  If  prior  mortgagees  have 
conceded  to  them  an  absolute  priority,  they  may  sell  as  against 
those  prior  mortgagees;  but  if  an  absolute  priority  has  not 
been  conceded,  they  have  no  power  to  sell  so  as  in  any  manner 
to  affect  priorities  wluch  have  not  been  conceded  to  them. 
In  the  present  case  an  absolute  priority  has  not  been  conceded; 
the  prior  mortgagees  have  reserved  their  priorities  as  to  interest 
over  the  capital  due  to  the  commissioners,  and  I  think  the 
commissioners  had  no  power  to  sell  so  as  to  destroy  the  priority 
thus  reserved*  If  the  case  had  stood  on  the  mortgages  alone, 
the  commissioners  could  not,  in  my  opinion,  have  sold  under 
the  Acts  otherwise  than  subject  to  the  prior  mortgages^  and  I 
think  the  agreement  alters  the  case  only  to  this  extent,  that  it 
enabled  the  commissioners  to  sell  subject  only  to  the  priority 
which  was  reserved  by  the  agreement- 
It  was  argued  that  the  case  ought  to  beconsidered as  if  the 
power  of  sale  were  introduced  into  the  mortgages.  Bat  the 
mortgages  and  the  agreement  must  be  taken  together,  and  the 
power  of  sale  considered  with  reference  to  both  the  instruments ; 
and  if  it  be  so  considered,  it  would  clearly  be  necessary  that  the 
qualification  should  be  put  in  it  that  it  should  not  be  used  so  as 
to  defeat  the  agreement.  My  opinion,  therefore,  agrees  with 
the  Vice-^Chaiicellor  on  this  part  of  the  case  also ;  and  I  think 
that  on  this  ground  the  appeal  cannot  be  maintained. 

The  next  ground  of  defence  is  founded  upon  the  Statute  of 
Limitations,  and  involves  two  distinct  questions;  first,  as  to 
the  principal,  and  secondly  as  to  the  interest  As  to  the  prin- 
cipal, I  think  that  the  correspondence  and  the  agreement  fur- 
nish a  suificient  answer ;  I  think  the  letter  of  the  24th  of  April 
1833  amounted  to  a  sufficient  acknowledgment  to  bind  the 
company,  and  that  both  the  company  and  the  commissioners 
having,  as  admitted  by  the  answer,  concurred  in  the  agreement 
with  the  prior  mortgagees,  neither  they  nor  any  person  claiming 
under  them,  had,  within  the  meaning  of  the  statute,  any  present 
right  to  receive  their  mortgage  money  whilst  the  income  was 
insufficient  to  pay  the  interest  of  the  commissioners,  aa  it  con- 
tinued to  be  up  to  the  period  of  the  sale.  As  to  interest^  I  am 
also  of  opinion  that  the  right  is  not  barred  by  the  statute.  I 
think  the  letter  to  which  I  have  referred  was  a  sufficient  ac- 
knowledgment within  section  42.  of  the  statute,  and  that  from 
the  time  of  the  entry  of  the  commissioners,  which  was  within 
six  years  from  the  date  of  the  letter,  the  statute  could  not  ope- 
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nte^  the  case  falUng  within  the  proviso  contuned  in  section  42. 

Mj  opinion  is  that  this  ground  of  defence  also  fails. 

As  to  the  fourth  and  last  ground  of  defence  I  think  it  suffi- 
dent  to  saj  that  whether  the  plaintiff  could  have  proceeded  at 
Iaw  or  not,  she  was^  in  mj  opinion^  well  entitled  to  come  into 
Equity  on  the  footing  of  die  agreement 

CSoDcaning,  as  I  do,  in  the  opinion  of  the  Vice^ChanceUar  on 
all  these  points,  I  have  looked  into  the  decree,  which  has  been 
most  cardEully  drawn^  with  a  view  to  see  if  it  is  open  to  anj 
other  objection.  l?he  onlj  doubt  I  have  felt  upon  it  has  been 
on  the  distinction  taken  in  it  between  the  harbour  and  the 
ntes,  tolls,  and  reoeipts ;  but  looking  at  the  language  of  the  Act 
vhich  was  in  force  when  the  mortgage  to  the  commissioners  was 
made,  and  to  the  agreement  entered  into,  and  to  the  language 
of  the  subsequent  Act  of  the  1  &  2  WilL  4.,  amountbg,  as  it 
does,  almost  to  a  legislative  declaration  that  the  words  **^  rates, 
tolb,  and  receipts  "  did  not  include  the  whole  property,  I  think 
the  decree  right  in  that  respect  also. 

My  opinion,  therefore,  is,  that  this  appeal  must  be  dismissed, 
aod  dismissed  with  costs. 

Th£  Losp  Justice  Knight  Bbucs.    I  agree   on  all 
points. 

SolicitorB :   TilUard,  Sons,  {r  Freeman  ;  and  BocketL 
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GOODALL  V.   SKERRATT. 

1  HIS  was  on  adjourned  summons  from  chambers,  in  which  a 
question  was  raised  as  to  the  construction  of  the  Statute  of 
Limitations. 

By  an  indenture  of  the  13th  of  January  1759,  being  the  mar- 
riage settlement  of  Richard  Darlington  and  Hannah  Shaw, 
certun  lands  were'  limited  to  the  use  of  Richard  Darling- 
ton for  life ;  remainder  to  trustees  to  preserve  contingent  re- 
mainders ;  remainder  to  trustees  for  a  term  of  500  years,  with 
remainder  to  the  first  son  of  the  said  Richard  Darlington  and 
Hannah  Shaw  in  tail ;  remainder  to  the  use  of  the  second, 
third,  fourth^  fifth,  sixth,  and  seventh,  and  all  and  every  other 
the  sons  of  the  said  Richard  Darlington  and  Hannah  Shaw 
severally  and  successively  in  tail ;  remainder  to  the  use  of  all 
and  every  the  daughters  (if  more  than  one)  of  the  said  Richard 
Darlington  and  Hannah  Shaw,  to  be  equally  divided  amongst 
them,  share  and  share  alike,  as  tenants  in  common,  and  not  as 
joint  tenants,  and  of  the  several  and  respective  heirs  of  the 
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bodies  of  all  and  every  such  daughters  lawfully  issuing ;  and  in 
case  one  or  more  daughters  should  happen  to  die  without  issue 
of  her  or  their  body  or  liodies^  then,  as  to  the  share  or  shares  of 
her  or  them,  to  the  use  of  the  survivors  or  others  of  them,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants, 
and  of  the  several  and  respective  heirs  of  thdr  bodies  lawfully 
issuing ;  and  in  case  all  such  daughters  but  one  should  happen 
to  die  without  issue,  or  if  there  should '  happen  to  be  but  one 
such  daughter,  then  to  the  use  of  such  only  daughter,  and  of 
the  heirs  of  her  body  lawfully  issuing,  and  for  default  of  such 
issue,  then  as  in  the  said  indenture  expressed. 

There  was  issue  of  the  marriage  two  sons.  Job  Darlington 
and  Bichard  Darlington,  and  three  daughters,  Ann  Darlington, 
Sarah  Darlington,  and  Martha  Darlington.     Bichard  Darling- 
ton, the  father,  died  in  1809,  when  Job  Darlington  became 
tenant  in  tail  in  possession,  and  died  without  issue  in  1830. 
Bichard  died  in  1824,  also  without  leaving  issue*     Ann  mar- 
ried Mr.  Skerratt,  and  died  in  1829,  leaving  two  sons,  Samuel 
Skerratt  (who  was  heir  in  tiul  in  remainder  of  her  share)  and 
James  Skerratt  (the  defendant)  her  surviving.     Martha  Dar- 
lington married  Joseph  Goodall,  and  died  in  December  1852. 
On  the  death  of  Job  Darlington,  in  1830,  his  two  surviving 
sisters  and  Samuel  Skerratt  became  tenants  in  t^  in  possession. 
In  1837  Samuel  Skerratt  died,  leaving  his  brother  James  the 
heir  in  tail  of  his  share;  and  in  1831  Sarah  Darlington  died 
without  having  ever  been  married.     By  a  disentailing  deed 
dated  1850,  Martha  Goodall  cut  off  the  entail  of  the  property 
comprised  in  the  settlement  of  1759.     In  1853  Joseph  Groodall, 
who  dwned  in  right  of  his  wife,  Martha  (who  died  in  1852), 
filed  a  bill  for  a  partition.     An  inquiry  was  directed  whether 
any  lands  other  than  those  comprised  in  the  settlement  had  be- 
come subject  thereto,  and  James  Skerratt,  the  defendant^  before 
the  Chief  Clerk,  claimed  to  be  entitled  by  right  of  possession  in 
severalty  to  a  piece  of  land  which  was  subject  to  the  settlement. 
Skerratt's  affidavit  stated  that  in  1820  he  had  purchased  this 
piece  of  land  from  Job  Darlington,  but  that  no  conveyance  was 
executed,  nor  was  any  fine  levied,  nor  any  recovery  sulBS&red. 
The  purchaser  had,  however,  continued  in  receipt  of  the  rents 
and  profits  from  that  time  to  the  present,  and  had  not  pud 
any  rent  for  the  same,  or  acknowledged  the  title  of  any  person 
thereto. 

Mr.  Glasse  and  Mr.  Waller,  for  the  defendant,  contended 
that  on  the  death  of  Job  Darlington  the  statute  commenced  to 
run,  and  had  continued  to  do  so  up  to  the  present  time.  The 
Act  of  Parliament  3  &  4  Will.  4.  c.  27.  was  clearly  retrospec- 


THE  EQUITY  REPORTS.  297 


1855. 


tive;  and  no  claim  having  been  made  on  the  part  of  Martha 

Goodall  for  more  than  twenty  years^  she  was  barred :    Sugden  Yicb- 

011  ike  Real  Prop.  Stat,  pp.  89.  90.  92.  kSpbr^* 

Mr.  Swanston  and  Mr.  Jtenshaw  argued  that  the  statute  was  

prospective  only.  Goodall 

Mr.  Glasse^  in  reply^  cited  Hayes  on  Conv.f  p.  258.  $xEBaA.TT, 

The  Vicb-Chancellob.  This  is  a  case  in  which  I  re-  Judgment, 
served  my  judgment  on  the  construction  of  the  Statute  of  Limi-  *^^^  ^^*  *®**' 
tations.  The  suit  was  for  a  partition,  and  the  rights  of  the 
parties  exist  under  a  settlement  which  was  made  as  far  back  as 
the  year  1759 ;  and  all  that  it  is  necessary  to  state  as  to  this 
question  is,  that  in  1820,  the  estates,  by  virtue  of  this  settie- 
ment,  stood  limited  to  Job  Darlington,  in  tail,  with  remainder 
to  Bichard  Darlington,  his  brother,  in  tail,  with  remainder  to 
bis  three  sisters,  Ann  Skerratt,  Sarah  Darlington,  and  Martha 
Goodall,  as  tenants  in  tail  in  common,  with  cross  remainders  in 
tail  between  them.  Bichard  Darlington  died  in  the  lifetime  of 
Job  Darlington,  in  1824.  Ann  Skerratt  died  in  1829,  and  her 
share  (in  remainder)  in  tail  devolved  upon  her  eldest  son,  Samuel 
Skerratt:  \^The  Vice-Chancellor  then  stated  the  facts  relating  to 
an  exchange  which  had  taken  place.]  In  1820  Job  Darlington 
took  upon  himself  to  sell  to  the  defendant,  James  Skerratt,  the 
yoonger  son  of  Mrs.  Skerratt,  a  small  portion  of  the  lands,  but 
without  any  deed  being  executed,  or  any  fine  levied,  or  recovery 
suffered,  and,  from  that  time,  James  Skerratt  has  continued  in 
possesaon  of  that  piece  of  land.  In  1830  Job  Darlington  died 
without  issue,  and  then  the  remainder  in  tail  of  Samuel  Skerratt 
(his  mother  being  dead),  Sarah  Darlington,  and  Martha  Goodall, 
became  an  estate  in  possession.  James  Skerratt  has  continued 
in  possession  of  this  piece  of  land  up  to  this  time,  and  he  con- 
tends that  so  far  as  relates  to  the  shares  of  Sarah  Darlington  and 
Martha  Goodall,  they  are  barred  by  the  Statute  of  Limitations. 

Now  as  to  the  share  of  Ann  Skerratt,  as  Samuel  Skerratt  died 
in  1837,  vrithout  issue,  that  share  then  devolved  on  James 
Skerratt,  and  therefore  beyond  all  question,  he  became  entitled 
to  the  third  of  the  land  under  the  settlement.  With  regard  to 
the  share  of  Sarah  Darlington,  she  was  living  at  the  time  of 
the  deatii  of  Job  Darlington,  in  1830,  but  died  unmarried  in 
1831,  whereupon  her  one  third  would  go  in  moieties,  one  moiety 
to  Samuel  Skerratt  and  thence  to  James  Skerratt,  and  the  other 
i&oiety  to  Martha  Groodall.  With  respect  to  the  original  one 
third  of  Martha  Goodall,  as  her  share  came  into  possession  on 
the  death  of  J^ob  DarHngton,  by  the  Statute  of  Limitations 
^  would  be  clearly  barred,  except  that  she  was  under  disabi- 
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lities  by  reaaon  of  coverture.  I  expressed  mj  opinion  at  the 
time,  and  it  was  scarcely  disputed,  that  she  could  not  be  barred  by 
the  statute.  The  question  then  relates  to  the  share  of  Sarah 
Darlington,  which,  upon  her  death,  in  1831,  devolved  upon 
Martha  Goodall.  Now,  the  question  turns  upon  sections  21.  and 
22.  of  the  Statute  of  Limitations.  [His  Honour  read  section  2 1.] 
If  Sarah  Darlington  had  lived  twenty  years  without  making 
entry  or  commencing  proceedings,  she  would  have  been  barred, 
and  any  remainderman  would  also  have  been  barred.  But  die. 
did  not  live  twenty  years;  in  fact,  she  only  lived  one  year.  [His 
Honour  then  read  sectbn  22.]  Therefore  the  remainderman 
would  be  barred,  unless  an  action  was  brought  during  the  time 
in  which  she  might  have  brought  it ;  that  is  to  say,  the  time 
she  lived  is  to  count,  and  the  remainderman  would  have  only  time 
enough  to  make  up  the  twenty  years.  J3ut  then  two  questions 
are  raised,  and  these  are  questions  I  have  to  consider,  and  I  do 
not  find  any  decided  cases  upon  either  of  the  points.  One  of 
them  is  this :  the  statute  did  not  pass  till  1833,  whereas  Sarah 
Darlington  died  in  1831,  and  Job  Darlington  died  the  year 
before.  Is,  then,  the  statute  retrospective?  that  is  to  say,  are 
these  two  clauses  retrospective?  One  thing  I  think  is  clear, 
that  the  Act  generally,  and  most  of  the  clauses  really,  are  retro- 
spective;  for  instance,  the  second  and  third  clauses  are  clearly  so, 
and  I  see  no  reason  why  these  clauses  should  not  be  retrospec- 
tive upon  the  same  ground :  in  fact,  it  must  be  inconsistent  not 
to  hold  them  to  be  so ;  for  the  object  was  to  put  remainder- 
men in  tail,  whose  estates  might  be  barred  by  tenants  in  tail,  on 
the  same  footing  as  if  they  claimed  under  tenants  in  tail ;  that  is 
to  say,  a  tenant  in  tail  allowing  any  portion  of  the  twenty  years 
to  run  without  making  entry  or  bringing  'action,  does,  to  the 
extent  of  the  period,  bind  the  remainderman ;  that  is  the  operar 
tion  of  this  section.  I  cannot  find  any  decided  cases  upon  thia 
point,  but  in  the  work  of  Lord  SU  Leonards  upon  this  statute, 
though  I  do  not  find  that  he  addresses  himself  to  this  precise 
point,  I  find,  in  section  5.  p.  92,,  he  considers  these  two  sectiooa 
with  the  23rd,  and  says :  **  This  clause  (meaning  clause  23.),  it  ia 
apprehended,  has  not  a  retrospective  operation,"  and  so  forth. 
This  leads  me  to  the  conclusion  that  if  Lord  St  Leonards  had 
thought  either  of  these  sections  not  retrospective,  he  would  have 
mentioned  it.  That  is  the  nearest  approach  to  an  authority 
that  I  can  find,  and  I  am  of  opinion  that  they  clearly  are  retro- 
spective. At  first  it  struck  me,  that  this  would  impose  hardship 
upon  persons  who  would  be  affected  by  an  ex  post  facto  law  ; 
but  it  must  be  recollected,  that  whilst  the  Act  of  Parliament 
abolishes  all  real  actions,  it  reserves  a  short  period  within  which 
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such  actions  may  be  brought.    Therefore,  there  ifl  no  greater         ^®*^* 


J 


bardship  In  holding  that  these  sections  are  retrospective,  than        Vick- 
ia  impwed  by  this  enactment.    I  think,  therefore,  that  Martha    K^SaKr. 

Goodall  is  barred  by  the  Statute  of  Limitations  from  daiming        

the  half  of  the  third  of  Sarah  Darlington ;  that  the  portion  of  Goodall 
the  twenty  years  will  count,  and,  therefore,  that  Martha  Goodall  Susbbatt. 
ought  to  have  brought  her  action  within  nineteen  years  after  the  judyamL 
death  of  Sarah  Darlington.  The  next  point  is  this,  that  assuming 
these  sections  to  be  retrospective,  yet  as  she  was  under  disabilities 
when  her  own  right  accrued,  she  was  under  the  same  when  this 
other  right  accrued.  But  it  appears  to  me  that  she  is  not  saved, 
for  this  reasoD :  she  would  be  saved  if  Sarah  Darlington  had  died 
before  Job  Darlington,  as  happened  with  respect  to  her  original 
(me  third ;  but  time  having  begun  to  run  against  her,  it  con- 
tinaed  to  run  against  her,  notwithstanding  that  when  her  re- 
mainder fell  into  possession  she  was  under  disabilities.  Upon 
that  point  again  I  do  not  find  any  decided  case,  but  a  clear 
expression  of  opinion  by  Lord  SU  LeonardSf  in  speaking  of 
sections  21.  and  22.,  p.  90 :  *^  The  neglect  of  the  tenant  in  tail 
vill  bar  all  those  —  issue  in  tail  and  remaindermen —  whom  the 
tenant  in  tail  might  have  barred,  and  if  the  whole  time  has  not 
run  against  him,  the  persons,  issue  and  remaindermen,  whom  he 
could  have  barred,  have  only  the  time  which  remains  to  run  in 
which  to  prosecute  their  right :  and  thus  claiming,  as  it  were, 
to  stand  in  his  place,  they  cannot  claim  the  benefit  of  the 
savings  in  the  Act  in  regard  to  their  own  disabilities." 

There  is,  therefore,  that  clear  and  express  statement  of  opinion 
of  Lord  SL  Leonards,  to  which  I  should  bow  with  the  greatest 
reverence,  if  I  had  any  doubt;  but  really,  considering  the 
sections  and  the  objects  of  the  Act,  and  not  forgetting  what  was 
the  old  law,  it  appears  to  me  that  the  disabilities  of  Martha 
Goodall  does  not  prevent  time  from  running.  I  am  of  opinion, 
therefore,  that,  as  to  the  moiety,  which,  upon  the  death  of  Sarah 
Darlington,  devolved  upon  Martha  Goodall,  as  tenant  in  tail, 
ahe  is  barred  by  the  Statute  of  Limitations ;  that  is  to  say,  the 
defendant,  James  Skerratt,  is  entitled,  as  to  this  small  piece  of 
ground,  first  to  his  own  third,  then  to  a  moiety  of  a  third, 
which,  upon  Sarah  Darlington's  death,  devolved  upon  Samuel 
Skerratt,  and  then  upon  him,  and,  as  to  the  other  moiety  of  that 
third,  he  is  entitled  to  it,  as  having  been  in  possession  for  twenty 
years,  and  that,  not  only  the  remedy,  but  the  right  of  these 
parties  is  barred  by  the  Statute  of  Limitations;  and  those 
dainung  under  Martha  Goodall  are  entitled  to  the  other  one 
Uibd. 

Solicitors :  Moss  Sf  Hickin ;  and  C  Cuff. 
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1855. 

^ « ' 

Vice- 
Chancellor 

KiNPERSLBT. 

Jan,  13. 

The  time 
within  which, 
according  to 
the  General 
Orders,  August 
1852  (now 
modified  by     i 
the  General 
Orders,  13th 
Jan.  1855), 
the  eyidence 
in  a  cause  is 
to  be  con* 
sidered  as 
finally  closed, 
corresponds 
to  the  "passing 
publication '' 
within  the 
meaning  of 
16th  Order, 
Art  45., 
May  1845. 

ArgwKumU 


JudgmauL 


JENKYN  V.  VAUGHAN. 

JMR.  GLASSE  moved  to  dismiss  the  bill  for  want  of  prose- 
cution. The  bill  was  £led  in  September  1853,  and  in  January 
1854  a  cop7  of  it  was  served  on  one  of  the  defendant's  (Miss 
Vaughan's)  solicitors.  No  appearance  was  entered  by  them, 
however,  and  in  Maj  the  plaintiff  obtained  an  order  to  enter  an 
'  appearance  for  her,  which  was  done.  The  plaintiff  at  the  same 
time  got  leave  to  ^ve  a  notice  of  motion  for  a  decree,  such 
notice  to  be  served  where  a  copy  of  the  bill  had  been  left  That 
notice  was  duly  served,  but  no  motion  for  a  decree  was  made. 
Replication  was  filed  on  the  Ist  of  July,  and  the  evidence  was 
then  taken  by  affidavit.  The  time  for  going  into  evidence 
expired  on  the  13th  of  November,  but  was  enlarged  by  order  of 
the  Court  until  the  20th  of  November.  The  four  weeks  for 
setting  down  the  cause,  therefore,  expired  on  the  18  th  of  De- 
cember. 

Mr.  W»  W.  Cooper^  for  the  plaintiff  The  application  is  pre- 
mature. By  the  32nd  Order  of  August  1852,  the  evidence  on 
both  sides  to  be  used  at  the  hearing,  whether  orally  or  by 
affidavit,  is  to  be  closed  within  nine  weeks  after  issue  joined 
(which  was  on  the  20th  of  November),  except  that  any  witness 
who  had  made  an  affidavit  should  be  subject  to  cross-examina- 
tion within  one  month  after  the  expiration  of  nine  weeks.  In 
the  present  case  an  affidavit  had  been  made ;  the  evidence,  there- 
fore, would  not  close  until  the  18th  of  December.  Now,  by 
the  Orders  of  the  8th  of  May  1845  (a),  one  month  is  aUowed 
after  publication  passed,  for  setting  down  the  cause  for  hearing, 
and  publication  could  not  now  be  considered  as  having  passed, 
until  the  whole  evidence,  including  the  examination  and  cross- 
examination  was  taken.  Here  the  notice  of  motion  was  served 
on  the  8th  of  January.     The  plaintiff  was,  therefore,  too  soon. 

The  Vice-Chancellob  referred  to  section  38.  of  the 
15  &  16  Vict,  c  86.,  which  regulates  the  mode*  of  taking  evi- 
dence, and  to  the  32nd  Order,  August  1852,  and  proceeded 
thus :  —  Now  the  ^four  weeks  allowed  by  the  Order  for  cross- 
examination,  where  the  evidence  shall  have  been  taken  by 
affidavit,  would  expire  on  the  18th  of  December,  and  it  appears 
to  me  that  is  the  period  at  which  the  evidence  is  to  be  con- 
sidered as  finally  closed  between  the  parties.  K  that  period  is, 
as  I  consider,  analogous  to  the  passing  of  publication  under  the 
old  practice,  as  laid  down  in  the  Orders  of  May  1845,  it  must 

(a)  Ord.  16.  Art  45. 


THE  EQUnr  REPOBTS. 

be  taken  to  prescribe  this^  —  that  within  four  weeks  after  the 
doBiiig  of  the  evideDce,  includiDg  the  examination  and  cross- 
ezaminatioD,  the  plaintiff  is  to  set  down  his  cause  for  hearing, 
or  obtam  a  subpoena  to  hear  judgment,  otherwise  that  the  de- 
fendant might  move  to  dismiss  his  bill  for  want  of  prosecution. 
Kthat  was  not  so,  and  the  cause  was  set  down  on  the  expira- 
tioaof  the  nine  weeks,  it  might  come  on  before  a  month, — per- 
haps within  one  week ;  and  if  so,  the  defendant  might  be  pre- 
cluded from  cross-examining  an  affidavit  witness  of  the  plaintiff, 
or  vice  versd.  The  defendant,  therefore,  is  not  at  liberty  to 
nu>?e  to  dismiss  for  want  of  prosecution  until  the  four  weeks 
after  the  time  allowed  for  cross-examination  and  re-examination 
of  an  affidavit  witness  shall  have  expired.  The  motion  must, 
therefore,  be  refused,  with  costs,  {a) 
Solicitors:  Harrison  ^  Lewis  ;  and  A.  Godwin. 


(a)  Bj  the  General  Orders, 
IStli  Jamxarr  1855,  Order  5.,  «  The 
endeztoe  on  both  sides  in  any  cause 
to  be  used  at  the  hearing  thereof, 
whether  taken  upon  affidavit  or 
onlij  (and  inclading  the  cross- 
namimtion  and  re-examination  of 
f^j  witness  or  witnesses)  is  to  be 


closed  within^e^A/  weeks  after  issue 
joined  therein,  except  that  any  wit- 
ness who  has  made  an  affidavit  in- 
tended to  be  used  by  any  party  to 
such  cause  at  the  hearing  thereof 
shall  be  subject  to  cross-examination, 
within  one  month  after  the  expira* 
tion  of  such  period  of  eight  wedu.** 
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¥ 

VlClB- 

Chamgxllok 
KmnxasLBT. 


Jbmktn 

V. 

Yaughan. 
Judgment 


LOMAX  V.  RIPLEY. 


This 


VlCB- 
CHAMCBLLOa 

Stuabt. 

Dec.  13. 14. 15. 
16.  18.  i  20. 

1854. 
Feb.  17.  1855. 

was  a  bill  to  set  aside  a  bequest  of  personalty  to  the  Bill,  by  next 
testatort  wife,  on  the  ground  of  its  being  made  upon  a  secret  J^J^^  |J  ,et 
understanding  between  the  testator  and  his  wife  to  found  a  aside  a  be- 
charity,  in  contravention  of  the  Statute  of  Mortmain.  sonaity  to^the 

Thomas  Ripley,  a  merchant,  late   of  Abercromby  Square,  testator's 
Liverpool,  some  years  prior  to  his  death,  expressed  to  his  wife,  groimdof  its 
Jolia  Ripley,  and  to  other  persons,  an  intention  of  founding  ^^^^  ™**®  , 

*•'  ...  upon  a  secret 

and  endowing  a  school  or  hospital  in  his  native  town  of  Lan-  understanding 
castor  or  Its  neighbourhood ;  and  he,  by  a  will  dated  the  8th  of  fo^d^JctT- 
September  1851,  after  giving  to  his  wife  his  furniture,  plate,  rity,  incon- 
iiflCD,  &c,  and  the  interest  of  25,000/.  London  and  North  JSllStute^^ 
Western  Hallway  Stock  for  her  life,  gave  the  residue  of  his  real  of  Mortmain, 
and  personal  estate,  '^  for  the  purpose  of  building,  endowing,  costs,  the  wife 
keeping,  and  maintaining  a  hospital  for  the  support  and  educa-  ^▼"»«  ^7  ^«^ 

that  the  be- 
<|Qest  vaa  made  to  her  upon  any  such  understanding,  although  she  admitted  that  she  knew  the 
testator  wished  and  intended  to  found  a  charity ;  that  sbe  participated  fully  in   his  desire  to  do 
to,  and  that  he  made  the  bequest  to  her  in  the  expectation  that  she  would  found  the  charity  in 
sabstantiaUy  the  same  manner  as  he  would  have  done  if  he  had  liyed. 
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,  ^^"^  ,     tion  of  poor  children  of  both  sexes ;   the  hospital,  with  suitable 

VicB-         accommodation  for  the  teachers  and  others  connected  with  the 

^^TOART^*    establishment,  to  be  built  in  or  near  Lancaster,  and  to  be  called 

*  Bipley's  Charity.'    Thd  vicar  and  mayor  of  Lancaster  for  the 

l^^^  time  being  to  be  the  trustees.  The  Liverpool  Bluecoat  School 
BmBY.  to  be  taken  as  a  model  for  its  working,  and  its  rules  generally 
siatemenL  '^^^P*®^*  -^.bout  cqual  numbcrs  of  the  sexes  to  be  received,  aod 
although  open  to  all  religious  persuasions,  the  children  must 
attend  the  Church  of  England  on  Sundays,  and  the  doctrines  of 
the  Church  of  England  only  shall  be  taught  to  the  children. 
The  committee  of  management  to  be  formed  by  the  vicar  and 
the  mayor  and  common  council ;  and  all  disputed  points,  having 
reference  to  the  institution,  to  be  left  to  and  be  decided  by  the 
bishop  of  the  diocese  for  the  time  being.  A  sum  of  not  less 
than  10,000/!.  to  be  expended  in  a  suitable  building,  besides  the 
cost  of  the  land,  to  be  commenced  when  that  amount  is  re- 
ccived.** 

The  testator,  after  he  had  executed  this  will,  having  been 
advised  that  a  bequest  for  the  purpose  therein  mentioned  was 
invalid  and  contrary  :to  law,  destroyed  it ;  and  the  bill  alleged 
that  he  **  prevailed  on  his  wife  to  promise  him  that  if  he  left 
her  his  residuary  legatee  she  would  carry  out  and  perform  his 
intentions  with  reference  to  the  said  charitable  institution,  and 
the  purchase  of  the  said  site  with  the  money  and  property  to  be 
so  left  her.*'  And  that  '^  the  said  Thomas  Ripley,  after  such  pro- 
mise had  been  so  made  as  aforesaid  to  him  by  the  said  Julia 
Ripley,  and  upon  the  faith  of  the  performance  thereof,  and  with 
the  view  and  object  of  carrying  into  effect  his  charitable  but 
illegal  purposes  and  intentions,  made  and  executed  his  last  will 
and  testament,**  dated  the  6th  of  November  1851,  by  which  he 
gave  several  bequests  and  annuities.  This  will  then  proceeded 
as  follows :  ^*  I  give,  devise,  and  bequeath  all  my  real  and  per- 
sonal estates  and  effects  whatsoever  and  wheresoever,  and  of 
what  nature  or  kind  soever,  which  are  not  hereinbefore  other- 
wise disposed  of,  and  which  shall  remain  after  and  subject  to 
the  payment  or  providing  the  payment  of  all  my  just  debts, 
and  funeral  and  testamentary  expenses,  and  of  the  several  an- 
nuities hereinbefore  bequeathed,  unto  and  to  the  only  proper 
use  and  behoof  of  my  dear  wife  Julia  Ripley,  her  heirs,  exe- 
cutors, administrators,  and  assigns  respectively,  absolutely,  ac- 
cording to  the  several  natures,  tenures,  and  qualities  of  the 
same  respectively."  The  testator  appointed  his  wife,  and  Henry 
Killick,  and  Geoi^e  Scholefield  executrix  and  executors  of  his 
will. 
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The  testator  made  no  other  provision  for  his  wife  by  his  will    *  ^  ^^^^ 
tkn  that  contained  in  the  residuary  gift.  Vicb- 

Thc  testator,  at  the  date  of  his  will,  wrote  and  addressed  to    Chakcellob 
1      4.  11      •       a                                                                                  Stuart. 
ma  wife  the  following  letter :  —  

••  Liverpool,  Nov.  6.  1851.  ^^ 

**  My  dear  wife,  —  I  have  just  signed  my  will,  and  enclose  Riflbt. 
therein  this  note  in  explanation  thereof.  You  will  find  that,  staimeiit 
after  providing  for  my  other  relatives  liberally,  in  my  opinion, 
yon  are  the  residuary  legatee,  which  gives  you  nearly  100,000/. 
Now,  you  are  aware  how  I  did  intend  to  dispose  of  the  bulk  of 
tlus  sum,  but  am  prevented  by  a  legal  difficulty  which  is  not 
inmiediately  removable.  Hence  my  will  as  it  is.  I  did  intend 
toliave  left  you  an  annuity  of  12002L  per  annum,  with  house 
and  furniture  in  the  Square,  including  horses,  carriages,  plate, 
pctnits,  linen,  &c.,  and  whatever  appertains  thereto,  for  ever, 
whidi  I  believed  you  would  consider  quite  suflScient  for  all 
porpoees  when  it  pleases  God  to  remove  me  from  you — an  event 
wUeh  I  hope  is  yet  at  some  distance  of  time.  May  God  bless 
jOD,  my  dear  wife,  will  ever  be  the  prayer  of  your  affectionate 
husband, 

"  Thomas  Eipley.'' 

This  letter  was  sealed  and  enclosed  in  an  envelope  \7ith  the 
will,  and  delivered  to  Mrs.  Ripley  in  November  1851. 

On  the  6th  of  August  1852,  the  testator  made  a  codicil  to  his 
will,  and  after  makmg  some  additional  bequests,  he  proceeded 
as  follows ;  (that  is  to  say), ''  I  ratify  and  confirm  my  said 
wiU." 

The  testator,  when  he  executed  his  codicil,  made  the  follow- 
ing indorsement  on  the  letter  dated  the  6th  of  November  1851. 
— This  indorsement  was  dated  by  mistake  the  5th  of  August 
1852,  instead  of  the  6th  of  August  1852.  —  "My  property 
having  very  much  increased  since  November  1851, 1  think  it 
r^t  to  increase  the  annuity  to  1500/.  per  annum,  which  I 
hope,  my  dear  wife,  you  will  long  enjoy. 

«  Thomas  Ripley,  August  5th  1852.'' 

The  letter  of  the  6th  of  November  1851,  was  addressed 
"  Mrs.  Ripley ;  to  be  opened  with  my  will."  After  the  co- 
dicil was  executed,  the  letter,  will,  and  codicil  were  put  into 
an  envelope  which  was  sealed,  and  afterwards  locked  up  until 
after  the  testator's  death,  in  a  safe,  the  key  of  which  was  kept 
by  Mrs.  Ripley. 

In  January  1852  the  testator  entered  into  a  contract  for  the 
purchase  of  a  piece  of  land,  whereon  he  intended  the  said 
charitable  institution  to  be  built. 
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,  ^^^^'  ,  On  the  18th  of  August  1852,  the  following  document  was 

Vice-         dictated  by  the  testator  to  Mrs.  Riplej,  as  instructions  to  Us 

CiLLNCELLOB  fiolicitor  with  reference  to  the  conveyance  of  the  piece  of  land 

'       which  he  had  contracted  to  purchase:  ''The  following  clause 

to  be  inserted  in  the  deed.  In  the  transfer  of  the  No.  3.  lot  to 
the  bishop,  the  vicar,  the  mayor,  and  the  conmion  coundl  for 
the  time  being,  empowering  them  to  grant  a  lease  in  perpetuity, 
and  free  of  charge,  to  any  one  who  may  be  disposed,  sufficieiit  {a) 
quantity  of  land  for  the  purpose  of  building  a  church,  to  be 
strictly,  like  everything  else,  in  accordance  with  the  church  of 
England,  not  the  slightest  deviation  therefrom  being  permitted 
or  intended  by  Thomas  Ripley  or  Julia  Sipley,  Mr.  Holden 
or  Mr.  Bobinson  will  take  care  that  this  is  put  in  proper 
form  before  the  document  is  signed.  August  18th  1852." 
This  document  was  signed  by  the  testator  in  the  presence  of 
Mrs.  Bland,  the  testator's  sister,  and  Miss  Beay,  Mrs.  Bipley's 
sister. 

'  The  testator  died  on  the  20th  of  August  1852,  leaving  hb 
wife,  but  without  issue. 

The  31st  paragraph  of  the  bill  was  as  follows:  —  <*  The 
purpose  and  object  of  the  said  testator,  as  expressed  in  the  wiU 
so  cancelled  as  aforesaid,  and  as  expressed  to  the  said  Julia 
Bipley,  and  agreed  to  be  carried  out  by  her,  was  that  of  buying 
land  and  building  an  hospital  or  school  thereon,  and  endowing 
the  same ;  and  had  not  the  said  Julia  Ripley  made  such  pro- 
mise as  aforesaid,  the  said  testator  would  not  have  left  her  his 
residuary  legatee,  or  have  made  his  will  as  is  hereinbefore  set 
forth,  and  the  residuary  clause  in  the  said  will  was,  in  fact,  in- 
serted and  made  upon  a  secret  understanding  between  the  said 
testator  and  his  wife,  that  she  would  execute  his  wishes  and  defeat 
the  operation  and  effect  of  the  statute  made  and  passed  in  the 
ninth  year  of  his  late  Majesty  Eling  George  II.,  intituled  *  An 
Act  to  restrain  the  Dispositions  of  Lands  whereby  the  same  be- 
came unalienable.* " 

The  bill  was  filed  in  May  1853  on  behalf  of  some  of  the 
nieces  of  the  testator  against  Mrs.  Ripley,  Killick  and  Schole- 
field,  the  testator's  executors,  John  Ripley,  the  testator^s  brother, 
Mrs.  Bland,  his  sister,  and  other  next  of  kin  of  the  testator ; 
and  it  prayed,  first,  for  an  account  of  the  testator's  personal 
estate,  and  secondly,  that  it  might  be  declared  that  the  residue  of 
the  testator's  personal  estate  ought  to  be  divided  as  if  he  had 
made  no  residuary  bequest 

Mrs.  Ripley,  in  her  answer,  said  that  the  testator,  some  years 


(a)  Sic. 
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prior  to  his  deaths  expressed  to  her,  and  she  bdieved  to  other 
persons,  an  intention  of  devoting  the  bulk  of  his  property  to 
charitable  purposes  in  connection  with  his  native  town  of  Lan- 
caster ;  and  that  at  first  the  testator  intimated  his  intention  of 
bmidiog  a  church  near  that  town,  and  afterwards  he  expressed 
an  intention  to  found  a  school  or  hospital  there  for  poor  chiU 
dren,  and  that  she  believed  the  testator  never  relinquished  his 
intention  of  founding  such  charitable  institution* 

She  denied  that  the  testator  prevailed  on  her  to  promise  him, 
or  that  she  did  promise  him»  that  if  he  left  her  his  residuary 
legatee,  she  would  carry  out  and  perform  his  intentions  with 
reference  to  the  said  charitable  institution,  or  that  she  made 
aoj  promise  or  engagement  to  that  effect ;  or  that  the  residuary 
bequest  to  her  was  made  upon  a  secret  or  any  understanding 
between  the  testator  and  herself  that  she  would  execute  his 
widies,  and  defeat  the  operation  of  the  Statute  of  Mortnuiin ; 
bat  she  said  she  believed  that  the  testator  '^  gave  her  his  re- 
ndnary  property  absolutely,  knowing,  from    their    previous 
oonvenatione  on  the  subject,  and  of  bis  intended  disposition  of 
the  bolk  of  his  property  to  charity,  that  she  approved  and  de- 
nred,  equally  with  himself,  such  mode  of  appropriation,  and, 
therefore,  in  the  expectation  that  in  the  event  of  his  death  be- 
fore founding  ihe  charity,  which  he  intended  to  do  himself,  she 
woM  carry  out  the  plan  in  substantially  the  same  manner  as 
he  would  have  done  if  he  had  continued  alive;"  but  that  the 
testator, '*  acting  on  the  advice  he  had  received,  never  com-^ 
mnnicated  such  his  intentions  or  expectations  to  her,"  nor  was 
the  aware  of  the  contents  of  -the  letter  of  the  6th  of  November 
1B51,  or  of  the  indorsement  thereon  of  the  6th  of  August  1852, 
nntil  after  the  testator's  death. 

9ie  also   said  that  the  testator  ''knew  that  she  approved 

ct  his  disporing  himself,  in  his  lifetime,  of  the  bulk  of  his 

property  for  the  charitable  purposes  contemplated  by  him ;  but 

he  never  inquired  of  her,  nor  did  she  ever  state  to  him  or 

in  any  manner  ^ve  him  to  understand  that  she  should  dispose 

of  his  property,  or  such  part  thereof  as  he  might  bequeath  to 

lier,  For  any  such  purposes ;  and  she  believed  that,  for  the  reasons 

before  stated,  he  purposely  abstained  from  making  any  commu-- 

nication  to  her  on  the  subject,  and  left  and  intended  to  leave 

his  property  to  her,  to  be  used  and  applied  by  her  at  her  sole 

and  absolnte  discretion,  uncontrolled  and   unbound  by  any 

Sector  implied  trust,  engagement,  or  understanding  what-* 

ever." 

She   admitted  having  stated,  in  a  conversation  with  Mrs. 
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Bland,  the  testator's  aister,  on  the  12th,  or  13th  of  August  1852, 
that  the  testator  had  formerly  expressed  an  intention  of  leaving 
her  (Mrs.  fiipley)  1200/.  or  1500/.  a  year,  and  the  residence  and 
furniture  in  Abercromby  Square. 

Mrs.  Bipley,  in  her  evidence,  deposed  as  follows :  —  "  During 
my  husband's  life  he  never  said  anything  as  to  any  condition  on 
which  the  property  was  left  to  me,  or  expressed  any  desire  or 
wish  as  to  what  I  was  to  do  with  the  money  or  any  part  of  it, 
or  gave  me  any  directions.  There  was  no  arrangement  or  un- 
derstanding, Erectly  or  indirectly,  as  to  what  I  was  to  do  with 
any  part  of  this  money.  I  never  made  him  any  promise  on  the 
subject,  nor  held  out  any  expectation  to  him  as  to  the  dis- 
posal of  the  money.  I  never  intimated  to  him,  in  any  way  what- 
ever, what  I  could  do  or  what  I  intended  to  do  in  relation  to  the 
property,  or  about  carrying  his  wishes  into  effect,  or  anything 
of  that  kind.  He  never  asked  or  suggested  to  me  anything  upon 
the  subject" 

Mr.  Holden,  the  testator's  solicitor,  in  his  evidence,  deposed 
to  the  following  effect :  —  Shortly  before  the  testator  made  his 
will,  dated  in  November  1851,  he  consulted  Mr.  Holden  as  to  the 
means  of  carrying  out  his  charitable  purpose.  Mr.  Holden  took 
the  opinion  of  conveyancing  counsel  in  London,  and  thereupon 
informed  the  testator  that  the  only  means  of  effecting  his  object 
was  by  a  compliance  with  the  provisions  of  the  Statute  of 
Mortmain.  The  testator  objected  to  buying  land  or  investing 
money  in  the  manner  required  by  that  statute,  as  it  would  ab- 
stract money  which  he  might  want  in  his  bunness,  and  he  de- 
termined to  make  a  wilL  He  resolved  to  give  the  readae  of 
his  property  to  Mrs.  Ripley,  '*  taking  the  chance  "  as  the  testator 
said,  *'  of  her  applying  it  as  he,  in  his  lifetime,  was  proposing  to 
apply  it  himself."  ''I  bad  satisfied  myself,"  said  Mr.  Holden, 
**  that  any  promise  or  understanding  as  to  the  residue  would 
vitiate  the  will,  and  Mr.  Ripley  also  perfectly  understood  it.'* 

On  the  30th  of  October  1851,  Mr.  Holden,  in  the  course  of 
a  long  correspondence  which  took  place  at  that  period  between 
him  and  the  testator,  addressed  a  letter  to  the  testator,  forwarding 
the  draft  will  of  the  6th  of  November  1851,  in  which  he  told  the 
testator  that,  upon  any  admission  by  Mrs.  Ripley  or  other  evi- 
dence of  a  secret  trust,  the  bequest  to  her  might  be  defeated, 
and  that  all  that  could  be  done  was  to  leave  the  whole  to  Mrs. 
Ripley  as  her  own ;  for  if  she  admitted,  or  it  should  other- 
wise appear,  that   she   acted  by  his  (the   testator's)  wisbes, 
that  would  amount  to  a  secret  trust,  and  the  bequest  might  be 
defeated. 

Mr.  Holden  also  deposed  to  the  following  effect :  —  On  tbe 
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5th  of  August  1852,  he  called  on  the  testator,  who  sent  Mrs.  ^^^^- 
Bifky  for  his  wilL  Upon  her  leaving  the  room,  the  testator  vice. 
aaid  to  Mr.  Holden,  "  I  have  not  asked  her  for  any  promise  or    Chancellor 

aoftiung  of  that  sort,  as  you  told  me  that  I  was  not  to  do        ' 

M."   When  Mrs.  Ripley  returned  with  the  will,  which  was       Lomax 
niled  up  in  a  padcet,  the  testator  desired  Mr.  Holden  to  read       RiptEr. 
orer  the  will,  which  Mr.  Holden  did  aloud,  in  Mrs.  Ripley's      suuemau. 
presenoe.    On  the  same  occasion  the  testator  gave  Mr.  Holden 
tbe  letter  of  the  6th  of  November  1851,  and  desired  him  to 
read  it    Mr.  Holden  said  he  read  the  letter  <<  mentally,  and 
not  openly." 

The  following  is  an  extract  from  a  letter  written  by  Mrs. 
fiiplejr  to  Mr.  John  Ripley,  one  of  the  testator's  brothers :  — 

*^  LiTerpool,  April  6tb,  1853. 

.  .  .  ''I  cannot  help  saying  that  one  accusation  is,  that  it  is 
oot  my  intention  to  carry  into  effect  my  dear  husband's  wishes 
as  to  the  charity  he  intended  to  found  at  Lancaster,  —  that  I 
liad  got  possession  of  the  land  at  Lancaster  a  considerable  time, 
and  that  I  had  done  nothing  further  in  the  business.  Now  you 
bow  that  I  was  most  anxious  to  get  possession  of  the  land,  and 
as  soon  as  that  object  was  accomplished  I  wrote  to  tell  you  of  it, 
and  of  my  anjdety  to  have  it  placed  in  trust,  and  requested  your 
Und  advice  in  the  choice  of  a  third  trustee,  in  addition  to  the 

Bishop  of  the  IDiocese,  and  the  T/lcar  of  Lancaster. 

And  I  take  this  opportunity  to  declare  to  you  my  fixed  deter- 
misation,  if  it  please  God  to  spare  my  life,  to  carry  out  what 
JOQ  faiow,  as  well  as  I  do«  were  the  wishes  and  intentions  ofmy 
dear  husband^  had  he  lived  to  carry  them  out  himself.     On  this 

f abject  I  cannot  say  more. I  must  again  repeat,  it  is 

my  firm  determination  to  do  to  the  utmost  of  my  power  what  I 
belieye  to  have  been  your  brother's  and  my  dear  husband's 
wishes  in  every  respecL  His  wishes  were  my  law  while  he 
IiTcd,  and  they  are  doubly  sacred  now  he  is  removed  from  me, 
^  no  threat  of  Mr.  Harrop  [who  had  married  one  of  the  tes- 
tator's nieces]]  will  influence  me ;  he  may  put  me  to  consider- 
able expense  in  law,  and  cause  me  much  trouble  and  distress  of 
loind,  but  this  will  never  deter  me  from  doing  what  I  consider  to 
be  right'* 

Mm  Ripley,  after  the  testator's  death,  completed  the  purchase 

^  the  piece  of  land  which  the  testator  had  contracted  for  in 

January  1852,  and  in  September  1853  she  conveyed  the  same, 

together  with  other  land,  to  trustees  upon  trust  to  establish  a 

flew  hospital  and  school  at  Lancaster,  to  be  called  "  Ripley's 
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Hospital/*  for  the  boarding,  clothing,  maintaining,  and  educating 
about  an  equal  number  of  boys  and  girls  according  to  the  doo^ 
trines  and  principles  of  the  Church  of  England;  and  in  October 
1853,  the  deed  of  conveyance  was  duly  enrolled  in  Chancery, 
according  to  the  provisions  of  the  Statute  of  Mortmain. 

There  was  a  conflict  upon  that  part  of  the  evidence,  which 
went  directly  to  show  that  there  was  an  engagement  or  promise 
on  Mrs.  Bipley's  part  to  carry  out  the  testator's  wishes  and 
intentions  as  to  the  foundation  and  endowment  of  the  charity. 
This  part  of  the  evidence  is  adverted  to  by  the  Vice- Chancellor 
in  his  judgment. 

The  value  of  the  personalty  included  in  the  residuary  bequest 
was  about  100,000il 

The  question  in  the  case  was,  whether  the  residuary  bequest 
to  Mrs.  Ripley  was  made  upon  a  secret  understanding  to  found 
a  charity,  in  contravention  of  the  statute  of  9  Gko.  2.  c.  36.,  com- 
monly called  the  Statute  of  Mortmain,  or  whether  such  bequest 
was  absolute,  and  at  her  uncontrolled  discretion. 

Mr,  Solty  Mr.  Bramtoell,  of  the  Common  Law  Bar,  and  Mr. 
G.  M.  Giffardy  for  the  plaintiffs,  contended  that  in  a  case  of  this 
kind,  parol  evidence  was  admissible  to  establish  a  trust,  and  that 
the  bequest  was  made  upon  a  secret  understanding  between  the 
testator  and  his  wife,  to  defeat  the  Statute  of  MortmwL    If 
there  was  a  secret  trust  in  the  mind  of  the  testator  attached  to  a 
bequest,  and  that  trust  was  communicated,  directly  or  in^rectly, 
to  the  legatee,  and  the  legatee,  directly  or  indirectly,  assented 
to  the  views  and  intentions  of  the  testator,  and  led  him,  by  ex- 
pressions or  implications,  to  believe  that  his  wishes  on  the  subject 
would  be  performed,  that  was  a  trust  to  be  performed  by  a 
trustee  if  the  purpose  of  the  trust  were  legal,  and  it  was  a  trust 
which  would  deprive  the  trustee  of  all  beneficial  interest  if  the 
purpose  were  illegal.     The  evidence  showed  that  the  testator 
gave  his  residuary  property  to  his  wife  on  the  faith  that  she 
would  abide  by  what  she  knew  to  be  his  intention,  and  if  be  bad 
not  understood  and  believed  that  she  would  do  so,  there  was  no 
certainty,  to  say  the  very  least,  that  he  would  have  made  that 
bequest. 

Mr.  Bacon  and  Mr.  Hobhouscy  for  John  Ripley,  the  testator'a 
brother,  who  was  in  the  same  interest  with  the  plaintifiB.  It 
was  plain  that  the  testator  would  not  have  disposed  of  his  pro- 
perty as  he  did  unless  upon  the  faith  and  understanding  that  il 
would  be  employed  in  a  certain  way,  which  was  contrary  to  lawi 
When  he  was  made  aware  of  the  obstacles  interposed  by  tb( 
Mortmain  Act  to  his  carrying  out  his  purpose,  he  took  advici 
as  to  the  means  of  evading  the  law,  and  resorted  with  this  vieii 
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to  the  000186  which  he  had  adopted.     Then  the  question  was,  had     ,  ^^^^  , 
tbe  testator  endeavoured  to  accomplish  his  purpose  in  such  a  way        y  ics- 
u  this  Court  could  reach  ?  and  it  was  admitted  that  the  Court  ^  g^^^* 

ooold  not  defeat  his  purpose  unless  it  was  satisfied  that  by  some       

commQDication  passing  between  him  and  his  wife  she  was  bound 
in  conscience  to  do  that  which,  but  for  the  Mortmain  Act,  he 
woold  have  done  by  his  own  will ;  and  on  the  faith  of  which 
piomiae,  obligation,  or  engagement,  he  died  in  the  full  belief 
that  his  wish  would  be  carried  out. 

[The  Vtee^Chancellor.  Suppose  this  trust  were  a  legal  one, 
cooldyoa  maintain  a  suit  upon  the  evidence  now  before  the 
Court  to  compel  Mrs.  Bipley  to  execute  the  trust?] 

Mr.  Bacon  desired  to  put  the  case  in  no  degree  less  high  than 
that  Moreover,  if  the  Mortmain  Act  did  not  intervene,  and 
the  Court  had  to  execute  the  trust,  there  would  be  no  difficulty 
^ut  a  scheme  for  the  charity.  Putting  together  the  letter  of 
the  6th  of  November  1851,  the  indorsement  upon  it  of  the 
6th  of  Augibst  1852,  and  the  letter  of  Mrs.  Bipley  to  Mr.  John 
Sipley,  there  was  enough  to  fix  a  trust  on  Mrs.  Bipley's  con- 
saenoe. 

Tie  Sohcitor^General,  Sir  Fitzroy  Kelly,  Mr.  Malins,  and  Mr. 
J>  V.  Prior,  for  the  defendants  Mrs.  Bipley,  Henry  Killick,  and 
Creole  Scholefield.     The  question  was,  would  the  Court,  by 
giriog  efl^t  to  the  will,  enable  Mrs.  Bipley  to  commit  a  fraud  on 
the  testator  ?  There  was  no  writing  or  admission  by  her  to  satisfy 
the  reqiiiaitions  of  the  law  that  there  was  a  declaration  of  trust. 
Selief  was  sought  by  the  biU  on  the  ground  that  there  was  an  obli- 
gation incnrred,  a  contract  entered  into,  a  positive  undertaking 
given  by  Mrs.  Bipley  to  the  testator,  which  obligation,  contract, 
or  undertaking,  if  not  carried  out  by  her,  would  amount  to 
the  commission  of  a  fraud  by  her  on  the  testator.    What  the  bw 
required  in  such  a  case  as  this  was  very  clearly  and  accurately 
stated  in  the  3l8t  paragraph  of  the  biU.     It  was  necessary,  first, 
to  ahow  that  the  purpose  and  object  of  the  testator  were  expressed 
bj  him  to  the  l^atee ;  secoiidly,  that  they  were  agreed  by  the  le- 
gatee to  be  carried  out ;  and,  thirdly,  to  prove  circumstances  which 
would  satisfactorily  show  that,  had  not  the  legatee  made  such  an 
agreement  or  promise,  the  testator  would  not  have  made  her  his 
Kadoaiy  l^atee.     In  cases  of  this  nature  relief  was  grounded 
upon  the  personal  fraud  of  the  legatee,  and  the  fraud  existed 
onij,  and  could  be  declared  only,  where  there  had  been  a  pro- 
nu^  a  contract,  or  an  understanding  by  the  legatee  that  she 
would  fulfil  the  intention  of  the  testator.     The  mains  animus 

of  the  case  and  the  fraud  of  the  case  consisted  in  this,  that  the 
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legatee  interfered  by  her  promise  to  prevent  the  teBtat(»r  from 
doing  what  he  would  otherwise  have  done.     It  was  not  enough 
that  there  should  be  a  mere  tacit  impression  on  the  mind  of  the 
one  and  on  the  mind  of  the  other,  but,  in  order  to  make  such  a 
case  of  fraud  as  would  set  aside  the  residuary  gift,  there  muBt 
be  proved  a  distinct  and  well-defined  contract  between  the  teer 
tator  and  the  legatee,  which,  but  for  the  nature  of  the  subject, 
could  have  been  enforced  by  law*    It  must  not  rest  on  the  tes- 
tator's intention  only,  nor  would  a  vague  assent  or  an  indefinite 
promise  on  the  part  of  the  devisee  be  enough*     The  promifie 
must  be  absolute,  precise,  and  unqualified,  with  no  kind  of  difl- 
cretionary  power  left  to  the  person  making  it.     It  was  said  by 
the  other  side  to  be  an  antecedent  probability  that  the  testator 
would  communicate  his  intention  to  his  wife,  and  that  what 
passed  between  them  would  amount  to  an  engagement  on  her 
part  to  carry  out  lus  intention.    It  might  be  assumed  as  pro- 
bable that  the  moat  unrestricted  communication  would  take  place 
between  husband  and  wife,  but  when  it  was  found  that  the  has- 
band  had  been  told  not  to  place  his  wife  under  any  binfing 
contract,  it  became  most  improbable  that  he  would  adopt  the 
very  course  to  defeat  his  own  intentions.     It  was,  thei^ore,  an- 
tecedently probable,  not  that  he  would  place  his  wife  under  any 
obligation,  but  that  he  would  leave  her  free  to  act.     But  it  was 
said  —  and  the  argument  was  heard  with  surprise — that  there 
was  an  attempt  to  evade  the  law.     How  could  that  be,  when 
the  testator  had  studied  carefully  to  comply  with  the  law? 
Everything  that  could  be  avoided  by  the  law  was  instantly  dis- 
missed and  abandoned,  and  the  Court  was  called  upon  to  bdieye 
that  a  gentleman,  whose  mind  by  a  course  of  tuition  had  been 
fully  instructed  and  thoroughly  trained  as  to  the  means,  not 
of  evading,  but  of  abiding  by  the  law,  would  have  acted^  or  would 
have  made  any  communication  to  his  wife,  so  as  to  defeat  bis 
own  intentions.     It  was  denied  by  the  testator's  widow  that  the 
contents  of  the  letter  enclosed  in  an  envelope  with  the  will  were 
within  her  knowledge  during  the  testator's  life,  and  the  contrary 
had  not  been  proved.    A  letter,  therefore,  the  contents  of  which 
were  not  known  to  the  legatee,  could  in  reality  and  strictness  form 
no  part  of  the  evidence  whidi  the  plaintififs  could  faring  forward 
to  pro^  an  undertaking  or  contract  on  the  part  of  the  l^atee. 
But  even  if  the  contents  of  the  letter  were  known  to  Mrs.  Bipley 
prior  to  her  husband's  death,  that  circumstance  would  amount 
to  nothing,  for  it  created  no  obligation  as  to  the  use  of  the  pro- 
perty given  to  Mrs.  Bipley,  nor  did  it  describe  any  charity,  or 
state  what  disposition  of  his  property  the  testator  contemplated. 
In  it  he  states  that  he  had  given  her  100,000/.  absolutely,  and 
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could  it  be  aaid  that  that  letter  had  an  eflfect  adyene  to  that     ,  ^^**  , 
which,  upon  the  yery  &ce  of  it,  the  testator  aayB  he  meant  by        vicb. 
luB  Mrill?    The  letter  was  no  more  than  an  explanation  to  his   Chancbllob 

wife  of  the  reason  for  the  gift  to  her,  and  confirmed  the  inter- ' 

pretation  which  the  language  of  the  gift  on  the  face  of  it  bore,  Lomax 
and  could  not  be  distorted  by  any  mode  of  interpretation  into  a  Rmxr. 
lequest  to  her  to  abide  by  his  intention.  He  therein  states  that  jroMunt 
he  once  entertained  a  certain  intention  which  he  had  now  aban- 
doned. Hence  his  will  as  it  wa3.  The  indorsement  on  the 
letter  was  also  unknown  to  Mrs.  Bipley  during  the  testator's 
life.  Though  the  testator  communicated  his  wishes  to  Mrs. 
fiqpley,  that  created  no  legal  obligaticm  on  her.  Suppose  the 
testator  had  told  his  wife  that  he  gave  her  his  property  to  do 
with  it  as  she  pleased,  but  had  added,  '^  I  am  quite  sure  you 
will  do  with  it  predsely  that  which  you  know  I  should  haye 
dcme,"  this  would  haye  created  no  obligation  on  the  part  of  the 
wife.  She  would  have  been  firee  to  obey  or  to  disobey,  and 
no  trust  would  haye  been  imposed  upon  her.  The  letter  of  the 
6tkof  Noyember  1851,  and  its  indorsement,  must  be  rejected 
tnm  judicial  consideration,  as  they  bad  not  been  admitted  to 
probate,  and  w^e  not  executed  and  attested  in  the  manner  re- 
quiied  by  the  Wills  Act,  7  Will  4.  and  1  Yiot  c.  26. 

Mr.  Wigram^  Mr.  Macneyhien,  Mr.  Sebcyn^  and  Mr«  Farter 
appeared  for  other  defendants. 

Mr.  RoUy  in  reply,  said  that  there  were  three  conmderations, 
the  establishing  of  any  one  of  which  would  be  sufficient  to  set 
aside  the  bequest.     The  first  was,  did  the  testator  by  any 
meaDs  attempt  to  impose  a  moral  obligation  on  the  legatee  to 
deyote  the  property  which  was  the  subject  of  the  gift,  to  a  pur- 
pose not  authorized  by  law?    If  he  did,  the  gift  was  yoid. 
Secondly,  where  a  legatee  admitted  that  it  was  the  intention  of 
the  testates  that  the  property  should  not  be  applied  to  the  bene* 
fit  of  the  legatee,  but  that  it  should  be  applied  to  other  pur- 
posesy  the  legatee  should  not  take  the  property  for  his  own 
benefit.     The  legality  or  illegality  of  the  purpose  had  nothing 
to  do  with  this  consideration.     Thirdly,  where  the  application 
of  the  bequest  by  the  legatee  to  his  own  benefit  would  be  a 
&aud  on  the  testator,  the  legatee  should  not  take  the  legacy 
for  YoA  own  benefit.    If  the  purpose  were  illegal,  e^S^ct  could 
not  be  giyen  to  the  gift,  neither  could  the  legatee  take.     The 
eyidence  showed  that  the  testator  had  imposed  a  moral  obliga- 
tion on  Mrs.  Ripley  to  deyote  his  residuary  property  to  the 
foundation  of  a  charity,  from  which  obligation  she  could  not 
escape ;  secondly,  she  had  admitted  that  the  testator  intended 
that  property  to  be  deyoted  to  the  charitable  purpose  contem- 
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.  ^^^^'  .  plated  by  him  ;  and  thirdly,  to.  apply  the  property  to  her  own 
Vice-  benefit  would  be  a  fraud  on  the  testator.  Taking  the  letter  of 
^stcAB^T^*  the  6th  of  November  1851,  and  its  indorsement  of  the  6th  of 
August  1852  together,  it  was  manifest  that  the  testator  did  not 
intend  his  wife  to  enjoy  the  residue  of  his  property  beneficially, 
but  that  he  intended  to  limit  her  to  1500/.  per  annum,  and  the 
house,  furniture,  &o.  The  document  of  the  18th  of  August 
1852  showed  what  was  to  be  done  with  the  land  mentioned  m 
it  The  moral  obligation  which  Mrs.  Ripley  considered  herself 
under  was  admitted  in  her  letter  to  Mr.  John  Bipley  of  the  6th 
of  April  1853. 

The  following  cases  were  cited  on  behalf  of  the  plaintiffd  and 
defendants  in  the  course  of  the  argument:  Chamberlaine y. 
Chamberlaine  {a\  Thynn  y.  Thynn{b),  Devenishy.  Bainet{c)y 
Newton  Y.  Preston  (d),  Oldham  v.  Litchfield  (e),  AdUngton  y. 
Cann  (y),  Drakeford  v.  Wilks  (A),  Edwards  y.  Fihe  (i).  Bason 
y.  Statham  (A),  JBUhop  of  Cloyne  y.  Young  (/),  Gibbs  y.  Rumr 
sey  (m),  Malim  y.  Keighley  (n),  Barrow  v.  Greenaugh  {0)3 
Mucklestan  y.  Brown  (p\  Stickland  y.  Aldridge  (q),  Faine  v. 
JE[all{r\  Caryy,  Cary{s),  Fodmare  y.  Gunning  (t).  Knight  y. 
Boughton  (u).  Corporation  of  Gloucester  v.  Osbom  (x),  Briggs 
y.  Fenny  (y),  RusseU  y.  Jackson  {z\  Cottington  y.  Fletcher  {aa)^ 
and  Vin.Ab.  521.31. 


Judgment  The  Vice-Chakcellor.     The  plaintiffi  seek  to  set  aside 

Jan,  17. 1855,    ^^  ^j]]  ^f  ^^g  testator,  so  far  as  relates  to  the  absolute  bequest 

of  the  residue  to  his  widow,  on  the  ground  that  the  object  and 
intent  of  the  residuary  gift  was  to  defeat  the  Statute  of  Mort- 
main. It  is  admitted  that  on  the  face  of  the  will  there  is  no- 
thing to  show  that  any  trust  or  purpose  was  intended  other  than 
a  gift  of  the  whole  beneficial  interest  to  Mrs.  Bipley.  The  case 
is,  therefore,  one  in  which  the  plaintifiTs,  in  order  to  succeed, 
according  to  the  law  of  this  Court  as  laid  down  by  Lord  BUoh^ 
must  proye  by  eyidence  a  trust  expressed,  or  such  an  engage- 
ment, by  words  or  by  silence,  as  would  authorize  the  Court  to 
say  that  Mrs.  Ripley  undertook  to  do  that  which  preyented  the 
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testator  from  imposbg  upon  her  an  ezpresB  tnut  to  devote  the 
residue  to  an  iU^al  charitable  purpose.    Lord  Hardwiekef  in 
the  case  oi  Adlingtan  v.  Ciiitii(a),  showed  the  difficulty  which 
oocun  in  cases  where  parol  and  documentary  evidence  of  a  kind 
iDadmisaible  according  to  the  Statute  of  Frauds  is  produced  to 
establish  a  promise  or  engagement  sufficient  to  enable  the  Court 
to  raisea  trust  to  be  reached  in  Equity  on  the  ground  of  fraud* 
The  eyidence  in  the  present  case  is  given  to  support  the  allega- 
tioos  in  the  bill  that  the  testator  "  prevailed  on  his  wife  to  pro- 
mise him  that  if  he  left  her  his  residuary  legatee  she  would 
ctny  out  and  perform  his  intentions  with  reference  to  the  cha- 
ritable institution,"  and  that,  **  after  such  promise  had  been 
nad^  and  upon  the  faith  of  the  performance  thereof,  and  with 
the  view  and  object  of  carrying  out  his  charitable  but  illegal 
purposes,  he  made  his  will,  giving  the  residue  of  his  real  and 
poraonal  estate  to  his  wife."    The  efidenoe  in  support  of  these 
aUq;ation8  is  partly  parol  and  partly  documentary.    None  of 
the  documentary  evidence  goes  to  prove  any  direct  promise  or 
engagement.      The  only  parol  evidence  which  affects  to  go 
diiectly  to  the  proof  of  an  engagement  or  promise  to  the  testator 
is  that  of  Mrs.  Bland,  the  testator's  sister.    Her  evidence  is 
eipieaaly  denied  by  the  defendant's  answer  and  evidence;  but 
the  parol  evidence  of  Mrs.  Bland's  two  daughters  as  to  declara- 
turns  by  Mrs.  Ripley  in  conversation  is  adduced  to  fortify  the 
evidence  of  their  mother. 

Of  the  rest  of  the  parol  evidence  on  the  part  of  the  plaintii& 
there  is  little  of  importance,  except  the  depositions  of  Mr. 
Holden,  the   testator's  confidential   solicitor,  and  Mr.  John 
fiipley,  the  testator's  brother.     The  evidence  of  the  brother 
goes  no  further  than  to  the  wishes  and  intentions  of  the  testa- 
tor for  establishing  the  charity,  and  the  difficulty  arising  from 
the  Statute  of  Mortmain,  which  obliged  him  to  cancel  hds  first 
viU,  and  the  various  ineffectual  efforts  to  surmount  that  diffi- 
colly.    But  there  is  no  passage  of  his  evidence  which  goes  to 
prove  any  promise  or  engagement  by  Mrs.Bipley«    The  evi- 
dence of  Mr.  Holden,  from  his  means  of  knowledge,  is  more 
important.     So  far  from  proving  that  there  was  any  promise  or 
engagement  by  Mrs.  Bipley,  his  evidence  shows  that  the  tes- 
tator by  hia  advice,  carefully  abstained  from  impc^g  any 
restraint  or  obligation  on  Mrs.  Bipley,  which  should  attach 
on  the  gift  of  the  residue  to  her,  or  make  her  residuary  l^a* 
tee  in  any  other  character  than  as  taking  the  absolute  beneficial 
intoest,  so  as  that  whatever  was  bestowed  for  charitable  pur- 
poses dioold  be  so  bestowed  by  her  own  voluntary  act,  as  deal- 
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ing  with  her  own  absolute  property  according  to  her  own  dis- 
cretion.    This  witness  says  he  folly  explained  to  the  testator 
that  to  impose  any  restraint  upon  Mrs.  Kipley  would  be  incon- 
sistent with  the  absolute  gift  of  the  residue  to  her,  and  that  tbe 
testator  abandoned  the  idea  of  imposing  any  restraint.    Again, 
he  says  that  the  testator  was  perfectly  aware  that  any  pronuse 
or  understanding  as  to  her  devoting  the  residue  to  the  charitable 
endowment  would  vitiate  the  will;    and  speaking  of  what 
passed  on  the  5th  of  August  1852,  shortly  before  the  testator's 
death,  he  says  distinctly  that  the  testator  himself,  speaking  on 
this  point,  used  these  words,  —  **  I  have  not  asked  her  for  any 
promise,  or  anything  of  that  sort,  as  you  told  me  that  I  was 
not  to  do  so."    If  the  evidence  of  Mrs.  Bland  as  to  what  passed 
in  her  presence  between  the  testator  and  Mrs.  Bipley  on  the 
13th  of  August  could  be  confirmed  or  taken  as  conclusive,  it 
would  go  to  prove  that  Mrs.  Bipley,  by  silence  and  by  gesture, 
undertook  and  engaged  to  carry  out  the  testator's  intentions  as 
to  the  charity.     But,  as  the  evidence  of  a  single  witness,  it 
could  not  prevail  against  the  express  and  positive  denial  in  the 
answer.     The  same  lady  and  her  two  daughters  give  evidence 
to  prove  a  declaration  by  Mrs.  Bipley  during  a  disturbed  con- 
versation between  them  in  April  1853,  after  the  testator's 
death,  to  the  effect  that  Mrs.  Bipley  denied  she  had  ever  made 
any  promise  to  the  testator,  but  declared  she  would  not  deny 
that  she  had  before  him,  and  in  the  presence  of  friends,  said 
it  was  her  intention  to  carry  out  his  views.    Besides  the 
danger  of  relying  on  such  evidence,  the  utmost  effect  of  it  is 
far  short  of  proving  any  engagement  or  obligation,  and  the 
podtive  denial  of  any  promise  is  as  much  a  part  of  this  evi- 
dence as  the  acknowledgment  of  the  intention.     If  the  testa- 
tor^s  knowledge  of  the  disposition  and  intentions  of  his  wife 
was  enough  to  annul  the  gift  and  was  equivalent  to  an  abso- 
lute   promise,  undertaking,   or  engagement  to  establish  the 
charity  pursuant  to  his  views  and  with  his  property,  there  is 
abundant  evidence  that  the  testator  knew  her  disposition.    The 
documentary  evidence  has  nothing  direct  as  to  the  declaration 
of  any  trust  or  reference  to  any  promise  or  obligation.    It  is 
used  as  circumstantial  evidence,  leading  to  a  belief  in  the  exist- 
enoe  of  somie  secret  understanding  or  obligation.     The  impor- 
tant parts  of  it  consist  of  the  testator^s  letter  and  postscript 
enclosed  with  the  will,  of  a  memorandum  of  instructions  for  the 
preparation  of  a  deed,  and  of  letters  written  by  Mrs.  Bipley 
after  the  testator's  death.    The  letter  and  postscript,  even  if 
admisttble  in  evidence,  contain  nothing  imperative,  or  on  which 
the  execution  of  any  purpose  could  be  compelled.     They  ex- 
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pieas  no  ccHidition^  nor  even  any  wish  as  to  the  lesidae  of  his 
property.     The  letter  refers  to  an  intended  disposition  as  aban- 
doned on  account  of  a  l^al  difficulty.     Even  if  these  docu- 
ments could  have  been  admitted  to  probate,  so  as  to  have  a  testa- 
moitary  character,  it  could  not  well  be  held  that  the  mention 
of  the  annuity  of  15002^  a  year  in  the  postscript,  on  any  legiti- 
mate principle  of  construction,  cut  down  the  gift  of  the  absolute 
interest  in  the  entire  residue.     The  paper  of  liie  18th  of  August 
1852  is  evidence  of  nothing  except  what  it  purports  to  be,  viz., 
tfaat  he  gave  instructions,  not  as  to  his  will,  but  as  to  a  deed, 
and  the  signature  of  Mr.  Ripley  can  only  be  referred  to  the 
contents  of  the  paper,  and  not  to  any  testamentary  dispodtion. 
The  material  passages  in  Mrs.  Ripley's  letters  declare  her  de- 
tennination  to  carry  out  what  she  knew  to  be  the  testator's 
wishes.    But  they  contain  no  statement  or  admission  that  her 
dobg  so  was  anything  but  her  own  voluntary  act,  depending  on 
nothing  but  her  own  inclination  and  her  own  discretion,  and 
not  as  Tef(»able  to  any  promise  or  engagement  which  she  had 
made.     The  result  of  the  whole  evidence  is,  that  it  proves  the 
wishes  and  intentions  of  the  testator,  and  that  he  refrained,  by 
instruction  and  premeditation,  from  declaring  any  trust,  or  im- 
posing any  obligation,  or  exacting  any  promise  for  their  ful- 
filment.    It  also  proves  that  the  legatee  was,  from  the  impulses 
of  her  own  mind  and  disposition,  bent  on  fulfilling  his  wishes 
and  intentions  if  she  had  the  power.     But  all  this  falls  short  of 
what  is  required  to  establish  the  existence  of  any  secret  or 
honorary  trust,  the  performance  of  which  could  be  compelled  on 
the  footimg  of  the  breach  of  a  promise  or  engagement  which 
would  have  been  binding  on  the  consdence. 

This  Court  has  never  in  any  case  set  aside  a  gift  by  will  as  a 
fraud  on  the  Statute  of  Mortmain,  except  on  the  clearest  evi- 
dence. JEdwards  v.  JPihe  (a)  was  decided  by  Lord  Nortkington 
on  the  evidence  of  an  express  promise  proved  to  have  been  made 
to  the  testator  by  the  devisee  in  the  presence  of  two  witnesses. 
In  Boson  v.  Statham  (ft),  the  surviving  devisee^  against  whom 
the  bill  was  filed,  admitted  the  deed  of  even  date  with  the  will, 
which  deed  expressly  declared  the  charitable  tmsts,  but  he  never 
insisted  that  the  trustees  were  to  take  any  beneficial  interest  for 
themBelves.  If  the  devisee  or  legatee  admits  a  trust  or  engage- 
ment for  a  charitable  purpose,  the  Court  has  a  safe  ground  for 
Betting  it  aside.  Therefore,  Lord  Eldon,  in  Muckleston  v. 
Bromine),  and  in  Stkhland  y.  Aldridge{d\  compelled  the  de- 
fiwuiamtft  to  answer  on  the  ground  that  an  admission  of  a  trust 
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or  engagement  would  be  a  ground  for  relief*     The  case  of 
Bishop  v.  TaJbotf  referred  to  in  the  argument  of  MucUestan  y. 
Brown,  was  decided  on  the  admission  in  the  answer  which  was 
treated  as  a  sort  of  disclaimer  of  any  beneficial  interest,  this  dis^ 
claimer  creating  a  resulting  trust  for  the  benefit  of  the  heir-at- 
law.     In  JPaine  v.  Halloa),  where  there  was  no  satisfactory  evi- 
dence of  any  trust  or  engagement^  Lord  Eldon  dismissed  the  bill 
with  costs.     In  the  present  case  it  is  plain  enough  on  the  evi- 
dence that  the  testator  gave  the  great  bulk  of  his  property  to 
his  widow,  with  the  expectation  and  wish  that  she  would  esta- 
blish the  charity,  and  also  with  the  knowledge  that,  unless  he 
gave  her  such  an  uncontrolled  power  over  the  property  as  that 
the  fulfilment  of  his  expectations  and  wish  must  depend  entirely 
upon  her  own  option  and  her  own  uncontrolled  discretion,  the 
gift  to  her  would  be  invalid.     The  doctrines  of  this  Court  as  to 
the  efiect  of  wishes  and  expectations,  even  when  declared  by 
the  testator  in  his  will,  and  the  cases  in  which  they  will  amount 
to  a  compulsory  obligation  or  the  creation  of  a  trust,  are  well 
defined.     Where  a  gift  is  in  terms  absolute,  but  accompanied 
with  an  expression  of  wishes  in  favour  of  another  object,  and  a 
confidence  in  the  honour  and  justice  of  the  legatee,  unless  the 
language  is  so  express  as  to  be  in  terms  imperative,  and  to  ex- 
clude all  option  or  discretion,  it  cannot  bind  the  legatee  or  create 
a  trust.     This  principle  was  a£6lrmed  by  the  House  of  Lords  in 
the  recent  case  of  Knigkt  v.  Boughton.  (b)    Upon  the  fair  con- 
struction of  the  whole  evidence  in  this  case,  I  think  the  deliberate 
purpose  of  the  testator,  founded  on  his  knowledge  of  his  wife, 
and  his  confidence  in  her  disposition  and  intention,  was  to  leave 
all  to  her  option  and  discretion.     He  knew,  and  is  proved  to 
have  acted  on  the  knowledge,  that  by  himself  and  his  own 
directions  his  charitable  purpose  could  not  be  effected — that  to 
impose  an  obligation  or  trust  upon  his  wife  would  vitiate  the 
gift.     He  knew  also  that  a  gift  to  her  with  an  uncontrolled  dis- 
cretion would  give  her  the  power  by  her  own  voluntary  act  to 
fulfil  his  wishes.     That  discretion  is  inconsistent  with  a  trusty 
and,  if  in  this  case  the  object  which  the  testator  wished  to  have 
accomplished  had  been  a  lawful  object,  it  would  have  been  im- 
possible to  compel  its  performance  on  the  footing  of  an  absolute 
trust,  or  of  a  trust  to  be  raised  in  Equity  on  the  ground  of  a 
fraud  upon  the  testator.     If  ever  in  any  case,  surely  in  this^  ife 
may  be  said  in  the  words  of  Lord  Eldon,  in  Morice  v.  TAc 
Bishop  of  Durham  (c),  ''that  the  mind  of  the  testator  was  no^ 
to  create  a  trust."    If  the  whole  or  any  part  of  the  residuary 
estate  given  by  the  testator's  will  to  Mrs.  Bipley  is  to  be 


(a)  IS  Yes.  475. 


(b)  11  CL  &  Fin.  513. 


(c)  10ye8.5d6« 
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i&r  c&aiitable  purposes,  it  must  be  by  the  efibrt  of  her  own  will* 
ind  flcrt  by  any  obligation  imposed  upon  her  by  the  testator. 
l«$t^  &don  baa  stated  the  law  of  this  Court  in  these  terms : 
~^^  IT  the  testator  meant  to  create  a  trusty  and  not  to  make  an 
alnolQte  gift,  but  the  trust  is  inefiectually  created,  is  not  ex* 
pressed  at  all,  or  fails,  the  next  of  kin  take.     On  the  other- 
hand,  if  the  party  is  to  take  himself,  it  must  be  upon  this 
gnmnd,  according  to  the  authorities ;  that  the  testator  did  not 
mean  to  create  a  trust,  but  intended  a  gift  to  that  person  for  his 
own  use  and  benefit;  for  if  he  was  intended  to  hare  it  entirely 
is  bis  own  power  and  discretion  whether  to  make  the  application 
or  not,  it  is  absolutely  given;  and  it  is  the  efiect  of  his  own  will, 
and  not  the  obligation  imposed  by  the  testament :  the  one  in- 
dining,  the  other  compelling  him,  to  execute  the  purpose.    But, 
if  be  cannot,  or  was  not  intended  to  be  compelled,  the  question 
18  not  then  upon  a  trust  that  has  failed,  or  the  intent  to  create 
a  trust,  but  the  will  must  be  read  as  if  no  such  intention  was  ex- 
pressed, or  to  be  discovered  in  it."  (a)    In  the  present  case  the 
words  of  the  will  exclude  all  notion  of  a  trust ;  the  letter  of 
Novonber  1851,  and  the  postscript  of  August  1852,  even  if  ad- 
nnssible  evidence,  contain  nothing  imperative,  or  on  which  the 
execution  of  any  purpose  could  be  compelled. 

The  utmost  efiect  that  can  be  given  to  all  the  other  facts  is 
tbat  they  go  to  show  a  number  of  concurring  circumstances  to 
sway  or  stimulate  the  incUnation  to  fulfil  the  known  wishes  of 
tbe  testator;  but  they  show  not  only  nothing  to  produce  any 
obligation,  the  performance  of  which  could  be  compelled,  but  a 
full  knowledge  and  advice  that  any  obligation  or  compulsion 
would  defeat  that  wish  which  no  law  forbad  him  to  entertain. 
There  is  no  control  expressed  or  implied  over  the  right  and 
power  which  he  gave  to  this  lady  by  a  gift  in  terms  absolute, 
and,  however  strong  his  hopes  and  expectations  may  have  been, 
this  seems  a  case  in  which  it  may  be  said,  in  the  language  of 
Sir  fF.  Cfrant,  *'  an  uncontrollable  power  of  disposition  is  pro- 
p^ty,  and  not  trust."  To  a  tender  and  sensitive  mind  the 
desire  to  fulfil  the  known  wishes  and  intentions  of  a  friend  may 
produce  a  state  of  determination  which,  as  a  motive  of  action, 
may  be  as  strong  as  a  legal  obligation.  In  such  a  case  the 
motive  proceeds  from  the  mind  and  will  of  the  person  acting, 
and  the  merit  of  the  action,  as  well  as  the  strength  of  the  mo- 
tive, consists  in  the  voluntary  fulfilment  and  in  the  absence  of 
express  obligation.  But  it  is  not  the  province  of  this  Court,  in 
dealing  with  the  right  to  property,  to  interfere  with  conduct 
r^^ulated  by  these  emotions,  or  to  act  upon  anything  short  of 

(a)  lOVes.  535. 
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actual  ezigageinent  and  obligation^  amounting  to  a  contract  or  a 
trusty  where  it  is  asked  to  abridge  or  to  annul  any  devise  or 
bequest  which  in  its  terms  confers  an  absolute  and  beneficial  in^* 
terest.  The  infirmity  of  the  plaintifib'  case  was  shown  by  the 
unexpected  turn  of  the  argument  towards  its  dose.  During  the 
greater  part  of  the  ai^ument  I  understood  the  plaintiflb  to  daim 
on  the  footing  that  the  whole  gift  of  the  residue  was  invaUd,  as 
having  been  given  on  a  secret  or  honorary  trust  for  an  iU^al 
charitable  purpose ;  but,  in  the  reply,  that  was  distinctiy  aban- 
doned, and  it  was  argued  that,  to  the  extent  of  a  provision  of 
15002.  a  year  for  the  widow,  the  gift  of  the  rendue  was  un- 
affected by  the  abridged  trust  for  charitable  purposes.  It  is 
diflScult  to  understand  how  that  view  of  the  case  can  be  main- 
tained. There  is  no  testamentary  paper  to  authorize  the  Court 
to  say  that  this  testator  gave  his  widow  an  annuity  of  15002. 
a  year,  or  of  any  other  amount.  K  the  words  of  the  will  give 
an  absolute  interest  in  the  whole  residue,  and  if,  as  the  plain- 
tiffi'  case  is  averred  in  their  bill,  the  will  was  so  made  after  a 
promise  that,  if  she  was  left  the  whole  residue  she  would  carry 
out  his  intentions  as  to  the  charity,  that  promise  affects  the 
whole  residue  mentioned  in  the  wilL  But  there  is  nothing  in 
the  will,  and  nothing  which  the  Court  can  look  at,  to  authoriie 
it  to  treat  the  alleged  promise  as  applying  to  any  residue  which 
should  remain  after  providing  her  with  an  annuity  of  15002. 
a  year.  The  letter,  so  far  as  it  can  be  considered  evidence  at 
all,  can  only  be  looked  at  as  produced  to  prove  a  fraud  by  a 
Becret  trust  to  be  grafted  on  the  will,  and  on  the  gift  in  the 
will.  But,  where  the  attempt  is  to  use  the  letter  as  grafting  a 
trust,  not  on  the  residue,  which  is  the  property  given  by  the 
will,  but  on  another  residue  of  a  less  amount  created  by  the 
letter,  the  case  destroys  itself  by  the  contradiction;  for  the 
Court  is  then  asked  to  declare  that  there  is  a  resulting  trusty 
not  as  to  the  residue  given  by  the  will,  but  as  to  another  residue 
to  be  found  by  the  operation  of  an  instrument  not  testamentary 
and  wholly  inoperative  as  a  declaration  of  trust.  There  being  no 
sufficient  evidence  to  support  the  plaintiffs'  case,  the  bill  must 
be  dismissed,  and,  according  to  the  general  rule,  when  a  charge 
of  fraud  and  misconduct  is  alleged  and  not  sustained,  with. 
costs. 

Solicitors:  Pinniger;  and  Keightley,  CunUffe,  if  BeaummU 
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IHIS  case  came  before  tnc  Court  upon  exceptions  to  the  ^^^  ^^-i"  ^*' 
Master^B  report.  The  question  ndsed  upon  the  exceptions  was  ^jio'^^Jig^ 
wliether  an  execution  creditor  who  had  sued  out  his  execution  at  out  execution 
Law  on  a^  fa.  under  a  judgment  not  registered  in  pursuance  of  fif^j^^^^ 
I  &  2  Vict  c  110.  8.  19.  had  a  lien  in  Equity  on  the  proceeds  judgment  not 
of  8ale  of  an  equitable  interest  in  a  term  of  years  to  which  the  ^^^r  i  &  2 
debtor  was  entitled  at  the  time  execution  was  sued  out  The  Sy^^^i?''"" 
Master  found  that  the  execution  creditor  was  not  entitled  to  a  lien  in 

any  such  lien.  Equity  on  the 

'  proceeds  of 

ioemcts  of  the  case  appear  fully  in  the  judgment  of  the  sale  of  an 
Vke-Chttneellor,  and  it  is  unnecessary  here  to  state  them.  mte^t  in  a 

Mr.  Craig  and  Mr.  Moxouj  for  the  plaintiffs,  in  support  of  term  of  years, 
the  exceptions,  contended  that  the  plaintifis  were  entitled  to  the  debtor  was 
fend  m  question  on  the  authority  of  Scott  v.  Scholev  (a\  and  Doe  entitled  when 

__       ■*  «        ■'  «^  \    "  execution  was 

IPhStips  V.  Evans.  (A)  Under  section  13.  of  1  &  2  Vict  c.  110.,  gued  out 
tte  jodgment  was  a  charge  on  the  equitable  interest  of  the  ^^  has^iSl 
debtor  in  the  term  of  years ;  and  registration  under  section  19.  out  execution 
of  that  Act  was  only  necessary  to  its  validity  as  against  pur-  ?J  ^^Sied  to 
cbasers,  mortgagees,  or  creditors.     They  also  cited  Doe  d,  Hull  come  to  this 
▼.  GreenhiU{c)y  and  Harris  v.  Davison  (d),  and   referred  to  remSy^^ains* 
2k  3  VicL  c  11.  s.  6.,  and  3  &  4  Vict.  c.  82.  the  legal 

Mr.  JFiffram  and  Mr.  Shapter,  for  the  debtor,  contended  that  trustee  of  a 
it  was  dear  on  the  authority  of  Scott  y.  Scholey  (e),  a  mere  ^^^J^ 
equitable  interest  in  a  term  of  years  was  not  within  the  Statute  debtor  has  an 
of  Frauds,  and  that  it  could  not  be  taken  in  execution  at  Law.  ?*l^iii^* 

rni        .  interest* 

i^  ated  Neaie  v.  Duke  of  Marlborough,  (g) 

Mr.  Matins  and  Mr.  Terrell,  for  the  acting  trustee,  who  held  ^^"V^^^ 
the  proceeds  of  sale  of  the  term  of  years,  contended  that  neither  at 
Law  nor  in  Equity  could  an  equitable  interest  in  a  term  of  years 
be  bound  by  an  execution  anterior  to  1  &  2  Vict.  c.  1 10.,  and  that 
m  order  to  bind  an  equitable  interest  in  a  term  of  years  under 
this  Actf  the  judgment  must  be  registered.  This  had  not  been 
done  in  the  present  case ;  and  the  plaintiffs  were,  therefore,  not 
entitled  to  the  fund  in  question. 

Mr.  Dmee  for  Bowser. 

The  Vice-Chancellob.     This  is  a  case  in  which  questions     Judgment. 
We  been  argued  of  the  highest  importance,  and  of  the  greatest 
difficulty ;  bnt  looking  accurately  at  the  facts  of  the  case,  it 

(a)  8  East,  467.  {d)  15  Sim.  128. 

lb)  1  Cr.  6c  Mee.  450.  (e)  8  East,  467. 

(O  4  B.  &  Aid.  684.  {g)  8  Myl.  &  Cr.  407. 
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seems  to  me  that  the  Court  is  relieved  from  the  oonfflderation  of 
some  of  those  questions  which  might  otherwise  occasion  very 
considerable  embarrassment,  and  which  would  induce  me  to 
hesitate  before  I  delivered  an  opinion  upon  them« 

The  plaintiffs  are  the  executors  of  Mr.  Gore,  who  was  an 
execution  creditor  of  the  defendant  Saunders.   In  the  banning 
of  the  year  1841,  Gore's  execution  was  in  the  hands  of  the  she- 
riff, who  had  seized  goods  under  the  execution  which  were  the 
property  of  the  defendant  Saunders.    Before  the  execution  had 
produced  its  full  fruit,  an  arrangement  was  proposed  to  the 
execution  creditor,  by  which  Mr.  Saunders  was  to  execute  a 
deed  of  trust  for  the  benefit  of  all  his  creditors.     That  deed  of 
trust  was  accordingly  executed  with  the  concurrence  of  the 
plaintiffs,    that  is,   of  the  execution  creditor,  who   was  the 
plaintiffs'  testator,  and  it  vested  the  whole  property  of  Saunders 
in  two  trustees,  for  the  benefit  of  his  creditors,  but  with  a  clause 
of  defeasance  which  provided  that  unless  within  a  linuted  time 
all  the  creditors  of  Saunders  to  the  sQnount  of  20/.  and  upwards 
came  in  and  acceded  to  the  deed,  the  deed  should  become  wholly 
void.     Under  that  deed  certain  proceedings  were  taken  which 
ended  in  the  realisation  of  the  whole  available  property  of 
Saunders.     But  inasmuch  as  the  creditors  did  not  accede  to  the 
deed,  a  question  was  raised  as  to  the  clause  of  defeasance,  and 
the  plaintiffs,  who  represent  Gore,  who  was  the  execution  cre- 
ditor at  the  date  of  the  deed,  filed  their  bill  in  this  Court ;  and, 
under  the  decree  made  at  their  suit,  the  deed  has  been  declared 
to  be  wholly  void  in  the  events  that  have  happened ;  and  it  was 
also  declared  that  the  plaintifis  were  entitled  to  the  benefit  of 
the  execution  which  was  in  force  at  the  date  of  that  deed. 

The  two  trustees  of  the  deed  were,  one  of  them  Mr.  Gtore, 
the  execution  creditor,  and  the  other  a  gentleman  of  the  name 
of  Bowser.     I  have  stated  that  the  trust  property  was  realised 
under  the  deed,  and  the  question  that  the  Court  has  now  to  de- 
cide (the  deed  having  been  set  aside)  is,  what  in  this  Court 
were  the  rights  of  the  execution  creditor  at  the  date  of  the  trust 
deed. '  It  appears  that  at  the  date  of  the  trust  deed,  Saunders 
was  entitled  to  a  leasehold  interest  for  a  term  of  years  in  the 
property  which  has  produced  the  money  with  which  I  have  now 
to  deaL     The  legal  interest  in  that  term  at  the  date  of  the 
deed  was  in  a  very  peculiar  situation.     The  trust  deed  itself 
recites  that  the  legal  interest  in  that  term  at  the  date  of  the 
deed  was  in  Saunders,  the  debtor.     The  deed  having  been  exe- 
cuted by  the  trustees,  I  conceive  that  they  are  bound  by  that 
recital,  if  it  was  necessary  to  determine  that  question. 

The  question  that  is  raised  on  behalf  of  Mr.  Saunders  and 
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Mr.  Harris,  the  latter  of  whom  now  holds  the  funds  produced 
Qoder  the  trasts  of  the  deed,  is,  whether  or  not  this  leasehold 
interest  was  liable  to  the  execution  of  Gore,  the  creditor  ?    If, 
aocoiding  to  the  recital  of  the  deed,  the  legal  interest  in  the 
term  of  years  was  in  Saunders,  the  debtor,  there  can  be  no 
doabt  of  the  lien  under  the  execution  upon  that  leasehold 
interest;  but  the  truth  was  not  exactly  according  to  the  recital 
in  the  trust  deed.  The  real  situation  of  the  term  of  years  at  the 
date  of  the  trust  deed  was,  that  a  trustee,  who  held  simply  as  a 
trostee  for  Saunders,  the  debtor,  had  the  l^al  estate  vested  in 
him;  but  an  arrangement  had  been  ,pade  for  the  reconveyance 
of  that  legal  estate,  and  a  deed  of  reconveyance  had  been  pre- 
pared, hearing  date  antecedent  to  the  date  of  the  execution, 
although  not  executed  until  long  after  the  execution  of  the  deed 
of  trust    The  real  state  of  the  term  of  years,  therefore,  at  the 
date  of  the  execution,  and  at  the  date  of  the  trust  deed,  — 
wbich  is  the  date  at  which  I  am  to  consider  the  effebt  of  the 
execntion,  —  was,  that  it  was  an  equitable  interest  of  Saun- 
ders in  this  term  of  years ;  and  it  has  been  argued  before  me 
on  hehalf  of  Saunders  and  Harris,  that  being  an  equitable 
interest  only  in  a  term  of  years,  it  cannot,  according  to  the 
anthority  of  the  decided  cases,  be  subject  to  any  lien  by  the 
ttecQtion  creditors. 

T^he  great  case  upon  the  question  whether  or  not  an  execution 
<^tor  can  take  and  sell  under  his  execution  an  equitable  in- 
terest in  a  term  of  years,  is  the  case  of  Scott  r.  Scholey,  decided 
hy  the  Court  of  Queen's  Bench  about  fifty  years  ago,  and  that 
<^ase  has  generally  been  treated  as  an  authority  for  the  proposi- 
turn  that  at  Law  no  equitable  interest  in  a  term  of  years  can  be 
^en  in  execution.     That,  however,  was  not  exactly  the  ques«- 

• 

^Q  raised  in  Scott  v.  Scholey^  for  in  that  case  there  was  not  the 
^ple  case  of  trustee  and  one  cesttd  que  trust  of  a  term  of  years, 
hot  a  great  complication  of  equitable  interests  in  the  term  of 
jcars,  leaving  an  equitable  right  in  the  judgment  debtor  only  in 
^Y  SQiplus  interest  that  might  be  [Hroduced  after  realising  the 
term  of  years.     But  Lord  EUenboroughy  in  the  very  elaborate 
indffnent  which  he  delivered  in  that  case,  treated  the  question 
^  simply  a  question  whether  the  remedy  of  the  execution  cre- 
ditor against  the  term  of  years  Was  a  remedy  to  be  pursued  in  a 
Court  of  Law  or  in  a  Court  of  Equity;  and  in  a  passage  in  his 
judgment  he  says  that  the  judgment  creditor  in  the  case  of  an 
eqnitable  interest  in  a  term  of  years  ''  might  have  a  decree  for 
the  sale  of  the  mortgage  term  itself,  in  satisfaction  of  his  rights 
^  ao  execution  creditor,"  —  Lord  Ellenborough   treating  the 
rights  of  the  execution  creditor  under  his  execution  against  an 
^Q. — VOL.  IIL  T 
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equitable  interest  in  a  term  of  years  ae  an  equitable  right  to  be 
enforced  in  a  Court  of  Equity. 

Now,  when  I  am  asked  in  a  Court  of  Equity  where  an  exe- 
cution creditor  sues  to  have  the  benefit  of  his  execution  as  agtdnst 
an  equitable  interest  in  a  tenn  of  years  under  the  jurisdiction  of 
the  Court,  I  have  at  least  the  authority  of  Lord  EUenborwigh  vbl 
his  favour,  who  dismissed  the  execution  creditor  from  his  right 
at  Law,  by  holding  that  he  had  gone  to  the  wrong  tribunal,  but 
might  have  recovered  his  rights  under  the  execution  in  a  Court 
of  Equity,  I  think  that  is  a  perfectly  just  view  of  the  law  of 
this  Court ;  and  it  is  the  principle  on  which  this  Court  has 
uniformly  acted. 

I  am  of  opinion  that  an  execution  creditor  who  has  sued  out 
his  execution  at  Law,  if  he  finds  that  the  interest  of  his  debtor 
in  a  term  of  years  is  an  equitable  interest,  —  admitting  to  its 
full  extent  the  law  as  settled  by  the  case  of  SeoU  v.  Schoky^  — 
is  at  least  entitled,  having  sued  out  his  writ  of  execution,  to  oome 
into  this  Court,  and  to  obtain  his  remedy  under  his  execution 
here  by  the  equitable  process  of  this  Court  against  the  interest 
of  the  trustee.     This  Court  could  give  the  remedy  by  circuity 
or  without  circuity.     This  Court  could  compel  the  trustee  hold- 
ing the  property  of  the  debtor  to  convey  the  legal  interest  to 
the  debtor,  so  as  to  be  available  at  Law.     But  the  Court  does 
not  resort  to  that  circuity ;  it  gives  a  right,  as  I  understand  the 
law  of  the  Court,  to  the  execution  creditor  to  make  good  his 
remedy  in  this  Court  against  that  leasehold  interest  which  he 
cannot  recover  at  Law.     It  is  quite  plain  that  the  execution 
creditor  was  refused  his  remedy  at  Law,  in  Scoit  v.  SchoUy^  on 
the  faith  of  the  opinion  of  a  Court  of  Law  that  he  had  a  suffi- 
cient remedy  in  Equity. 

My  opinion  is,  that  if,  before  this  deed,  or  at  the  date  of  this 
deed,  Mr.  Gore  had  filed  his  bill  in  this  Court  against  Mr. 
Saunders  and  his  trustee,  to  have  a  sale  of  the  equitable  in- 
terest in  this  term  which  he  could  not  reach  by  his  execution, 
having  sued  out  his  execution,  he  would  have  been  entitled  to 
that  remedy  in  this  Court.     That,  however,  is  a  question  of  the 
greatest  importance.     It  has  been  aigued  at  the  bar,  and  the 
right  denied.     No  authority  has  been  dted  against  the  right  of 
the  execution  creditor  to  a  remedy  in  this  Court ;    and  my 
opinion  being  that  he  has  that  remedy,  I  am  of  opinion  that  the 
inquiry  as  to  the  lien  directed  by  the  decree  in  this  cause,  is  an 
inquiry  as  to  any  lien  at  Law  or  in  Equity ;  and  my  opinion, 
therefore,  is  that  the  Master  miscarried  in  treating  the  question 
simply  as  a  dry  question,  to  be  decided  as  on  the  mere  l^al  right 
on  the  authority  of  the  case  of  Scott  v.  Schoky.     I  do  not  con- 
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I         eehre  myself  boand  to  dedde  the  queetion  whether  there  is  a     ,  ^^^'  , 

Jcgal  lien  or  not.     It  is  enough  that  I  am  of  opinion  that  there        y  icb- 
%/<.   « an  eqpjtable  lien>  which  obliges  me,  according  to  my  under^  Ch^jctllor 
i      'Ituding  of  the  law  of  this  Court,  to  allow  this  exception,  and        ' 


r/ '« 


to  recognize  the  daim  of  the  plaintiflb  against  the  proceeds  of        Oorb 
this  kasefaold  estate,  which  was  at  least  the  equitable  leasehold      bowsrr. 
•inteiest  of  the  debtor,  Saunders,  at  the  date  of  this  execution.         judgment. 

I  would  not,  however,  be  thought,  after  the  argument  that 
Ins  taken  place,  and  especially  with  reference  to  the  case  of  Doe 
d.  HuUi.  GreenhiU,  to  be  understood  as  expressing  any  opinion 
upon  the  question  of  legal  lien.     Nor  do  I  wish  to  be  under- 
stood as  expressing  any  opinion  upon  the  questions   argued 
before  me  under  sections  12.,  13.,  and  19.  of  the  Act  of  1  ^  2 
Vict  c.  110.     Very  important  considerations  will  arise  with  re- 
/eienoe  to  that  question  of  legal  lien,  if  it  should  ever  become 
the  dnty  of  this  Court  to  decide  it,  because,  at  whatever  time 
tbat  question  is  to  be  decided,  the  Court  will  have  to  consider 
how  far  the  decision  in  the  case  of  Doe  d.  Hull  v.  Greenhill  is 
RcoDcileable  with  the  extent  to  which  the  doctrine  has  been 
Gained  on  the  authority  of  the  judgment  in  Scott  v.  Sekoky, 
^e  doctrine  of  the  judgment  in    Scott  v.  Scholey  has  been 
curied  to  an  extent  which  the  facts  in  that  case  do  not  seem  to 
loe  to  warrant* 

Loid  JEhrduncke,  in  a  case  of  Jeanee  v.  Wilhine  {a)  held 
that  a  leasehold  interest  might  be  sold  by  the  sheriff  under  a 
writ  of  ^.  fiu  without  any  venditioni  exponas  being  issued. 
That  is  a  very  important  decision,  which  never  has  been  ques- 
tioned, and  it  goes  to  this, — that  the  effect  of  the  writ  of  exe- 
cation  is  to  yest  in  the  sheriff  the  leasehold  interest  so  as  to 
enable  him  to  assign  it.  That  shows  that  in  the  contemplation 
of  this  Court,  at  least,  aa  to  a  legal  interest,  the  writ  of  execu- 
tion vests,  and  is  held  to  vest,  the  term,  for  the  purpose  of 
aisigiiment,  in  the  sheriff. 

In  another  ease  of  Taylor  v»  Cole  (ft),  in  the  Court  of  Queen's 
&nc]i,  the  question  arose  upon  a  point  of  pleading,  whether  or 
&ot  the  sheriff  who  had  seized  a  term  was,  in  point  of  pleading, 
aoffieiently  averred  to  have  acquired  under  the  execution  the 
ngbt  to  tiie  term.  It  was  held  that  to  aver  that  the  plaintiff 
was  in  possession  of  a  certain  term  was  a  sufficient  averment  to 
allow  the  acdon  to  be  maintained. 

I  have  already  said  that  in  the  present  case,  if  I  were  driven 
to  decide  it  on  the  legal  question,  it  woiild  be  a  circumstance  of 
great  importance  that  Saunders,  against  whom  in  fact  the 
qaestjon  ia  now  argued,  has  executed  a  deed  which  recognizes 

(a)  1  Yez.  196.  {h)  3  Term  Rep.  292. 
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the  l^al  title  in  this  tenn  as  in  him^  and  then  would  arise  a 
question  upon  the  doctrine  of  relation^  whether  or  not  the  ac- 
tual deed  of  assignment  by  the  trustee  to  Saunders,  which  had 
been  prepared  at  the  date  of  the  deed  of  trust,  though  not  exe- 
cuted until  afterwards,  being  dated  antecedently  to  the  writ 
of  execution,  could  not,  on  the  doctrine  of  relation,  be  held  to 
carry  back  the  legal  interest  to  the  date  of  that  deed.     Another 
question  would  be  whether  Saunders  was  not  estopped,  he 
having  executed  a  -deed  under  seal,  by  which  he  recites  that  the 
trustee  had  actually  executed  the  deed  of  assignment  of  the 
term  to  Saunders  himself.     The  deed  actually  reciting  the  l^ai 
interest  as  vested  in  Saunders,  the  question  would  be  whether, 
upon  the  doctrine  of  estoppel,  it  did  not  effectually  preclude 
him  from  asserting  that  he  had  only  an  equitable  right,  and  so 
try  to  defeat  the  e^Lecution  creditor  upon  the  principle  of  S&ttt  v. 
Scholey. 

My  opinion,  however,  is,  upon  the  whole  case,  that  in  tins 
Court  I  am  bound  to  hold  that  the  execution  creditor  has  a  lien 
upon  the  proceeds  of  the  lease  and  fixtures.  That  being  so,  I  fed 
myself  bound  to  allow  this  exception,  and  to  declare, — for  I  think 
it  is  not  right  that  there  should  be  any  doubt  about  it,  as  my 
judgment  may  be  the  subject  of  revision,  —  that,  under  the  cir- 
cumstances, the  plaintiffs,  in  right  of  Mr.  Gore,  have  a  lien  upon 
ihe  proceeds  of  the  lease  and  fixtures  in  the  hands  of  Mr.  Harris. 

Solicitors :  AlUn  j*  Mortimer  ;  and  John  Harris. 
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HILL  V.  THE  GKEAT  NOKTHERN  RAH^WAY 

COMPANY. 

George  hill,  the  plaintiff  in  this  case,  had  filed  a  b'lU 
previously,  in  respect  of  his  claim,  and  the  cause  was  heard  by 
his  Honour  on  the  14th  of  November  1853  (a),  when  the  plain- 
iaS  was  declared  to  be  entitled  to  a  decree.  This  decision 
was  appealed  from,  and  was  reversed  by  the  Lords  Justicesjljb), 
second  annuity  but  without  prejudice  to  the  plaintiff's  right  to  file  another  bilL 
ouTofT^      It  appeared  that  by  indenture  of  the  8th  of  January  1838,  a 

same  piece  of 

land,  wiA  a  (a)  2  Eq.  Rep.  255.  (h)  2  Eq.  Rep.  1069. 

power  of 

entry  and 

distress.    A  railway  company,  reqiiiring  the  premises,  gave  the  usnal  notice,  under  the  Lands 

Olanses  Consolidation  Act,  1845,  to  both  annuitants;   but  afterwards  purchased  from  the  first 

annuitant  under  his  power  of  sale. 

UM,  Uiat  a  bill  filed  by  the  second  annuitant  as  for  specific  performance  of  a  contract  between 
him  and  the  railway  company,  or  for  a  declaration,  charging  the  premises  with  his  annohy,  was 
not  sustainable. 

Remarks  on  Walker  t.  Eastern  Countiet  RaUmay  Company^  6  Hare,  594. 
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term  of  years  in  certain  lands  was  assigned  by  Philip  Badnor 
Bnd  Esther  his  wife  to  Joseph  Gadd^  in  trust  to  secure  an  an- 
iniit7of42/l  in  favour  of  William  Qadd.  The  deed  contained 
a  potrer  of  sale  in  case  the  annuity  should  become  in  arrear^ 
with  a  proviso  that  the  receipt  of  the  assignee  should  be  a 
sufficient  discharge  to  the  purchaser,  who  was  not  to  be  obUged 
toinguire  whether  default  had  been  made  in  payment  of  the  said 
oamhf;  and  that  such  sale,  mortgage^  or  other  disposition  there- 
of was  not  to  be  affected  by  notice  that  such  sale,  Sfc.  was  not 
therdy  authorized. 

It  also  appeared   that   by  an   indenture   of  the   26th  of 
January  1838,  Badnor  and  his  wife  granted  an  annuity  of  72. 
toihe  plaintiff,  for  the  lives  of  certain  persons  named  in  the  said 
indenture,  issuing  out  of  (amongst  other  lands)  the  lands  in 
qnestion,  with  power  of  entry  and  distress.     In  April  1847,  the 
threat  Northern  Bailway  Company,  requiring  the  said  lands  for 
the  purposes  of  their  railway,  served  the  plaintiff  (amongst 
others)  with  the  usual  notice  in  such  cases,  demanding  the  par- 
ticulars of  his  interest,  and  stating  their  readiness  to  treat  for 
the  purchase  thereof;  the  plaintiff  had  sent  in  a  statement  of 
his  interest     Afterwards,  on  discovering  that  a  power  of  sale, 
^  the  legal  interest  in  the  premises,  were  vested  in  Joseph 
^dd,  the  assignee  under  the  deed  of  the  8th  of  January  1838, 
tie  nulway  company  entered  into  a  negotiation  with  him,  and 
fi^y»  on  the  23rd  of  December  1850,  a  deed  was  executed,  by 
which,  under  his  power  of  sale,  Joseph  Gadd;,  at  the  request  of 
the  executors  of  William  Gadd  (the  annuitant)  in  consideration 
of  300£y  assigned  to  the  railway  company  all  his  interest  in  the 
premises.     The  plaintiff's  bill  now  (after  stating  the  above 
^)  alleged  that  he  had  lost  his  right  of  entry  and  distress, 
^  that  his  bonndaries  were  confused.     He  then  prayed  spe- 
^  performance  of  the  contract,  and  that  the  defendants  might 
he  decreed  to  concur  with  the  plaintiff  in  taking  all  necessary 
steps  to  ascertain  the  value  of  the  plaintiff's  interest  in  the  pre- 
^'^  on  the  13th  of  April  1847,  when  the  notice  was  served: 
or,  m  die  alternative,  that  the  plaintiff  might  have  the  arrears  of 
his  annuity,  and  also  the  future  payments  of  the  annuity  raised 
out  of  Hie  preoiises.     The  plaintiff  put  in  a  demurrer  to  the 
bill 

Mr.  BaUy  and  Mr.  Goren,  for  the  defendants,  contended 
that  the  plaintiff's  remedy  was  against  the  money  in  the  hands 
of  Gadd.  In  fact,  there  was  no  contract  of  vendor  and  pur- 
chaser in  Equity:  Adams  v.  London  and  Blachwall  Railway 

C<nnpany{a);  Lands  Clauses  Consolidation  Act,  1845,  sects.  18, 
66. 

(a)  2Mac.&G.  118. 
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Mr.  Anderson  and  Mr.  Yaunge,  for  the  plaintiff,  contended 
that  the  contract  was  completed  by  the  notice :  Bex  v.  The 
Hungerford  Market  Company  (a),  Burkinshaw  v.  7%«  Birmng' 
ham  and  Oxford  Bailway  Company  (b)y  Doo  y.  The  lAmdon  a:^ 
Croydon  Bailway  Company  (c).  Stone  v.  2%tf  Commercial  Bail' 
way  Company  {d)y  Tawney  y.  77ie  Lynn  and  Ely  Bailway  Com^ 
pany  («),  Ballard  v.  Way{g\  Beg,  v.  Woods  and  Foresd 
Commissioners.  (A)  The  plaintiff  can  no  longer  distnun  in 
consequence  of  the  proceedings  of  the  company;  and  ii^ 
boundaries  haye  been  confused. 

Mr.  Goren,  in  reply.     The  giying  notice  is  a  compulsory  act, 
under  section  18.  of  the  Lands  Clauses  Consolidation  Act,  and 
is  giyen  without  knowing  the  interests  of  the  parties  eeryed. 
The  company  has  here  purchased  firom  a  pei:son  who  had  full 
and  absolute  right  to  sell  and  assign  all  the  interest  in  the  pre- 
mises ;  and  there  is  no  allegation  or  suggestion  of  fraud  or  col- 
lusion between  that  person  and  the  railway  company.    Here 
the  plaintiff  took  originally  [subject  to  the  power  of  sale  yestedin 
Joseph  Gadd  in  trust  for  the  first  annuitant,  and  how  can  he 
now  contend  that  he  is  damnified  by  the  exercise  of  that  power 
of  sale  ?     In  Doo  y.  The  London  and  Croydon  Bailway  Com*- 
pany,  relied  upon  on  the  other  side,  there  was  a  special  agree- 
ment entered  into  between  the  parties,  which  was  not  the  case 
here. 


JudgmenL 


The  Yigb-Chakcellob.     This  is  a  bill  praying  the  spe- 
cific performance  of  a  contract,  alleged  to  haye  been  entered 
into  by  the  Great  Northern  Railway  Company,  for  the  pur- 
chase of  the  plaintiff^s  interest  in  certain  lands  taken  by  them 
for  the  purposes  of  their  railway;  or,  in  the  alternatiye^  that  the 
plaintiff's  annuity  might  be  considered  as  a  subsisting  charge 
on  the  lands,  and  that  proyision  might  be  made  for  the  payment 
of  it  and  of  the  arrears.     The  relief  which  was  asked  on  the 
footing  of  specific  performance,  was  in  effect  a  decree  that  the 
company  might  be  directed  to  issue  their  warrant  to  the  ahenff 
to  summon  a  jury.     [The  Vtce- Chancellor  here  stated  the  fiicts 
of  the  case :  the  assignment  to  Gadd  with  a  power  of  sale  — 
the  seryice  of  notice  on  the  plaintiff-^  the  claim  made  by  the 
plaintiff  to  a  charge  on  the  premises  —  and  the  filing  and  dis- 
missal of  the  former  bill  by  the  Lords  Justices.']     Now,  in  that 
state  of  things,  it  is  clear  that,  Gadd's  annuity  being  in  arrear, 
he  had  a  right  to  sell  the  premises,  and  after  satisfaction  of  hia 


(fl)  4  B.  &  Ad.  327. 

(6)  5  Kxch.  Rep.  486.  per  PoOodfc 
C.  B. 

(c)  1  Rail.  Cm.  257. 


I 


d)  4  Myl  &  Cr.  122. 

e)  4  Rail.  Gas.  615. 
(g)  1  Mee.  k  Wds.  520. 
(A)  I7L.  J.  Q.  B.  341. 
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own  cLunii  to  hold  the  surplus  for  the  benefit  of  the  plaintiff^ 
aod,  subject  to  that,  for  the  benefit  of  the  owners  of  the  property. 
After  some  time,  and  pending  the  investigation  of  the  matter, 
the  defendants  entered  into  an  arrangement  with  Cradd,  by 
which  he,  under  his  power  of  sale,  sold  the  premises  to  the 
company.    There  is  no  suggestion  of  any  inadequacy  in  the 
price,  and  the  railway  company  paid  the  purchase  money  to 
Gadd.    Under  these  circumstances  the  plaintiff  contends  that 
be  is  in  Equity  entitled  to  relief  against  the  company.    It  is 
obTiouB,  that  if  he  is  entitled  to  any  remedy,  it  is  on  one  of  two 
^nnds:  —either  because  the  notice  ^ven  to  him  by  the  com* 
puj  operated  as  a  contract,  constituting  the  relation  of  vendor 
and  purchaser  between  the  plaintiff  and  defendants,  of  which 
coDtnct  he  has  a  right  to  claim  the  specific  performance ;  or, 
secondly,  because  he  has  a  right  to  be  regarded  aa  having  a 
subsistmg  charge  on  the  premises  in  respect  of  his  annuity, 
wliicii  he  is  entitled  to  enforce  against  the  land  in  the  hands  of 
the  company.     The  prayer  of  the  bill  is  in  the  alternative,  so 
as  to  meet  both  those  views.    The  former  bill  in  this  case  was 
Bot  one  praying  specific  performance  of  a  contract  of  a  purchase 
hj  the  company,  but  asked  that  his  anniuty  might  be  adjudged 
to  be  still  a  subsisting  charge  on  the  premises  in  question. 
When  the  bill  came  before  me,  I  thought  that  the  plaintiff  was 
entitled  to  have  the  value  of  his  charge  ascertained  on  general 
tqmtable  grounds.     The  Lards  Justices  thought  otherwise,  but 
did  not  give  an  opinion  as  to  whether  the  plaintiff  would  have 
been  entitled  to  specific  performance  if  the  bill  had  been  framed 
with  that  view.     The  former  bill  did  not  state  all  the  circum* 
stances  of  the  case  as  fully  as  the  present  one.     But  this  bill 
states  them  exactly  as  they  appear  on  the  former  bill  and  an- 
swer, and  evidence,  and  it  prays  for  specific  performance  of  the 
<^tnict,  or,  in  the  alternative,  for  a  declaration  that  there  is  a 
ahasting  charge  on  the  land.     2^he  Lords  Justices*  decision 
most,  the  n,  be  taken  to  be  in  effect,  that  unless  the  defendant 
^  entitled  to  spedfic  performance  of  his  contract,  he  is  not 
entitled  to  other  relief.     And  to  that  decision,  I  must  say,  I 
My  subscribe,  as  being  sound  and  just.     The  plaintiff's  bill 
haTing  been  dismissed  by  the  Lards  Justices  without  costs,  but 
without  prejudice  to  any  other  proceedings  by  the  plaintiff, 
the  preeent  bill  was  filed,  seeking  relief  in  the  alternative  form 
to  which  I  have  alluded.     And  as  I  cannot  come  to  the  con- 
dnsion  that  the  plaintiff  is  entitled  to  relief  on  general  equitable 
grounds,  I  xnnst  proceed  to  consider  how  far  there  is  such  a 
contract  as  to  entitle  the  plaintiff  to  file  a  bill  for  specific  per- 
fonnanoe ;  and  in  order  to  consider  that,  I  will  view  the  ques- 
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tion  as  between  the  ndlway  company  and  an  owner  of  the 
premises  in  fee  simple.     Suppose,  then,  that  the  railway  com* 
pany,  in  pursuance  of  the  powers  conferred  on  them  by  their  Act, 
gives  notice,  in  the  same  terms  as  the  notice  was  given  here,  to  the 
absolute  owner  of  the  fee  simple,  telling  him  that  they  mean 
to  take  such  and  such  lands,  subject  to  all  the  interests  in  it 
Would  there,  in  that  case,  be,  as  between  the  company  and  the 
proprietor,  such  a  relationship  as  to  entitle  the  vendor  to  file  a 
bill  for  specific  performance?     It  is  said  that  there  would,  and 
that  it  would  hold  good  for  all  purposes,  and  entitle  the  plain- 
tiff to  file  a  bill  for  specific  performance. 

Now,  before  going  into  the  consideration  of  the  construction 
of  the  Act,  when  I  look  at  the  consequences  which  may  arise  from 
such  a  contention,  it  appears  to  me  that  they  are  most  alarming. 
See  the  position  in  which  a  railway  company  may  be  placed. 
The  Act  authorizes  them  to  make  a  railway  fifty  miles  long,  and 
on  the  line  of  the  nulway  may  be  hundreds  of  individuals,  absolute 
owners,  and  several  individuals  claiming  interests  in  each  pro- 
perty, though  the  company  may  only  have  to  deal  with  one  in 
each  case.     The  contention,  then,  is,  that  the  moment  notice  is 
served,  every  one  of  these  individuals  may  file  a  bill  for  specific 
performance ;  and  the  relief  tq  be  given  is  this,  that  a  decree  is 
to  be  made,  directing  the  company  to  issue  a  warrant  to  the 
sheriff  to  summon  a  jury  pursuant  to  the  provisions  of  the  Act. 
This  alone  is  sufiSciently  alarming,  but  when  I  take  into  account 
that  the  different  portions  of  land  along  the  line,  in  all  proba- 
bility, are,  in  many  cases,  not  belonging  to  single  individuals, 
but  subject  to  settlements,  mortgages,  and  other  chaises,  leasest 
and  contracts,  and  considering  that  the  company  is  obliged  to 
give  a  notice  to  every  individual  who  claims  an  interest  in  the 
lands,  and  that  every  single  individual  of  these  would  be  enti- 
tled to  file  a  bill  for  specific  performance  (in  the  present  case 
there  are  seven  such  persons,  but  there  might  have  been  two 
dozen),   it  becomes  a  matter  of  very  serious  consideration, 
whether  such  a  state  of  things  is  expedient  or  desirable.      QTAe 
Vice-chancellor  then  gave  instances  of  cases  of  land  subject  to 
mortgages,  leases,  and  settlements,  &c.,  where  the  consequences 
of  the  plaintiff's  ailment  would  be  productive  of  much  inoon^ 
venience.]     I  mention  these  circumstances,  not  because  it  ne- 
cessarily follows  from  them  that  the  plaintiff  is  not  entitled  to  a 
decree,  but  because,  upon  considering  the  consequences  of  the 
contention  made  by  the  plaintifi^  I  am  led  not  to  accede  to  his 
view  of  the  contract. 

Now,  let  me  consider  the  Lands  Clauses  Consolidation  Act* 
That  Act,  with  the  special  Act  of  the  company,  authorixee  them 
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to  take  poesession  of  any  lands  specified  in  the  schedale  annexed 
to  their  special  Act.     This  is  no  doubt  great  power  given  to  the 
company^  but  then  provision  is  also  made  that  the  companj 
dull  give  ample  compensation,  and  means  are  afforded  for  as- 
certuoing  the  amount.     Any  person  may  voluntarily  come  to  an 
agreement  to  sell  his  lands,  but  if  he  does  not  choose  so  to  sell, 
the  company  may  bind  the  lands  by  giving  him  notice,  specifying 
the  lands  which  the  company  means  to  take.     So  far  the  Act 
proceeds  with  perfect  justice :  it  requires  the  company  to  specify 
the  hnds,  and  requires  the  person  who  has  the  notice  to  say 
what  estate  he  claims,  and  what  he  means  to  demand,  as  the 
value  of  his  land*    In  this  case  the  plaintiff  did  give  notice  of 
what  was  his  interest,  but  did  not  state  what  he  claimed  as  com* 
peosation  for  value  or  damage.     The  Act  then  authorizes  the 
parties,  if  they  choose  to  do  so,  to  proceed  by  agreement ;  but 
if  they  cannot  agree,  it  gives  power  to  the  company,  in  a  parti- 
cular manner,  to  have  the  value  ascertained,  in  order  that,  upon 
paying  that  value  into  Court,  they  may  take  possession ;  and  it 
abo  provides  that,  if  the  company  have  obtained  possession, 
which  they  may  without  having  been  guilty  of  any  breach  of  the 
Act,  but  have  got  possession  without  having  satisfied  some 
chumant,  then  he  may  notify  that  his  interest  is  not  satisfied,  and 
that  he  daima  such  and  such  a  sum ;  and  he  may  proceed  by  ar- 
bitration, or  he  may  put  the  company  upon  terms,  and  notify  to 
them  that  his  interest  is  so  and  so,  and  that  he  claims  so  much; 
and,  if  within  twenty-one  days  after  that,  the  company  does  not 
issue  a  warrant,  the  person  claiming  has  a  right  to  regard  the 
sum  mentioned  in  that  notice  as  the  sum  the  company  are  to 
pay,  and  that  sum  may  be  recovered  by  action,  though  it  may 
be  twice  or  ten  times  the  value  of  the  land.     Now,  this  remedy 
ia  much   better  than  any  remedy  which  a  decree  could  give, 
which  would  be  for  the  sheriff  to  issue  his  warrant  for  a  jury ; 
because  it  gives  the  party  a  right  to  fix  his  own  terms  unless 
a  jury  IB  summoned* 

Here,  then,  we  have  a  simple  remedy  given  by  the  Act.  I 
may  advert  to  the  language  of  Lord  Cottenham  in  Adams  v. 
London  and  Blackwall  Railway  Company  {a),  where  he  lays 
down  as  follows :  —  **  Although  an  old  jurisdiction  is  not  taken 
away  by  a  new  remedy  being  given,  yet,  if  a  new  right  be  given, 
and  a  special  remedy  provided  for  enforcing  it,  such  remedy 
must  be  porsued.^  That  is  a  plain  proposition.  He  also  says, 
^*  Here  there  is  clearly  a  new  right ;  that  is,  a  right  to  get  com- 
pensation for  land  taken  possession  of  by  another."  He  is  deal- 
ing with  the  case  of  an  absolute  owner,  and  I  am  dealing  with 

(a)  2  Mac.  &  6. 118. 
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the  case  of  an  absolute  owner  who  has  a  right  to  compenaatioD, 
and  that  right  is  given  to  him  by  Act  of  Parliament,  and  is  a 
new  right.     Then  he  goes  on :  *^  And  under  the  powers  of  the 
Act,  a  remedy  is  also  clearly  given,  for  the  owner  has  only  to 
make  a  claim,  and  he  obtains  a  legal  title  to  all  he  claims,  unless 
the  promoter  can  reduce  it  by  the  verdict  of  a  jury."    A  distinct 
provision  is  made  which  does  give  the  owner  a  legal  right  to  aU 
he  claims,  whether  10002.  or  10,000iL,  unless  the  promoter, 
within  twenty-one  days,  proceeds  to  get  the  sheriff's  warrant. 
Now,  here  I  have  a  clear  view  of  the  Lord  Chancellor  as  to  the 
effect  of  the  Act  of  Parliament  in  providing  a  new  right  and  a 
new  remedy ;  viz.,  that  the  remedy  specified  by  the  Act  of 
Parliament  must  be  pursued.  And  what  does  that  mean  ?  Why, 
that  you  must  pursue  the  remedy  pointed  out  by  the  Act,  and 
not  come  here  and  file  a  bill  for  specific  performance.     I  do  not 
say  that  there  may  not  be  cases  in  which  you  may  not  come  here 
to  have  an  imperfection  removed,  but  here  is  a  simple  and  ordi- 
nary case,  and  it  is  impossible  to  read  Lord  CottenhanCs  ob- 
servations without  seeing  that,  tluMigh  he  does  not  in  express 
terms  lay  down  that  a  bill  for  specific  performance  would  not 
lie,  it  is  impossible  not  to  see  that  he  meant  to  express  great 
doubt  whether  it  would  be  allowable  to  hold,  as  a  general  pro- 
position, that  a  bill  can  be  filed  upon  this  notice  for  specific  per- 
formance.    When  I  add  to  that,  what  I  have  already  adverted 
to,  that  a  new  right  and  a  new  remedy  is  given  which  must  be 
pursued,  it  is  impossible  to  escape  from  the  condoaion  that, 
under  ordinary  circumstances^  a  bill  will  not  lie  for  specific  per- 
formance on  such  a  notice.     Now,  it  is  true  that  in  the  case  of 
Walker  v.  Eastern  CowUies  Railway  Company  (a),  Vice-Chan- 
cellor  Wigram  did  decide  that  a  bill  would  lie  for  such  spedfic 
performance,  and  did  make  a  decree  accordingly;  and  Lord 
Cottenham,  in  the  case  of  Adams  v.  London  and  Blackwall  RaUr 
v>ay  Company i  does  not  in  terms  say  that  that  was  a  wrong  de- 
cision.   It  was  appealed  from,  but  was  oompronused ;  and  I  am 
bound  to  consider  whether  that  was  a  decision  which,  in  my 
opinion,  was  just  and  right:  and  when  I  find  that  the  Lord 
Chancellor  evi4ently  takes  a  different  view  of  the  same  matter, 
I  must  confess  that  I  do  decidedly  dissent  from  the  rule  laid 
down  by  the  Vice-chancellor.     Other  cases  have  been  cnted, 
some  at  Law  and  some  in  Equity,  and  in  many  ^  them  the 
Judges  adverted  to  the  dicta  of  Lord  Cotienhanu     In  some  of 
the  cases  the  inference  attempted  to  be  drawn  in  argament  was, 
that  Lord  Cottenham  decided  that  there  was,  to  all  intents  and 
purposes,  a  contract  between  the  parties.     Now,  it  is  olear  to 

(a)  6  Hare,  594. 
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me  dttt  each  was  not  the  opinion  of  Lord  CoUenham.     In  fact, 
in  that  yeiy  case  which  is  cited,  in  Stime  y.  Commercial  RaiU 
wy  Company  (a).  Lord  Cottenham  aaid  that  for  certain  purposes 
the  oompolsoiy  powers  of  the  Act  pkce  the  owner  and  the 
company  in  the  position  of  vendor  and  purchaser,  and  this  is 
&I1  that  was  decided  in  Stone  v.  Commercial  Railway  Company. 
fiot  it  by  DO  means  follows  that  this  Court  will  enforce  such 
oontraets.    Consider  the  matter  with  reference  to  the  Act  of 
Parliament    No  doubt  that  whereas  the  Act  enables  the  com- 
pany to  bind  the  vendor  by  giving  him  notice,  so,  on  the  other 
hand,  notice  must  operate  to  bind  the  company,  but  only  to  this 
extent,  that  the  relation  of  vendor  and  purchaser  is  established 
between  them,  that  is  to  say,  that  if  the  owner  chooses,  the  com- 
pany is  bound,  and  if  the  company  choose,  the  owner  is  bound. 
Bat,  to  do  what  ?    As  between  vendor  and  purchaser  —  to  pro- 
ceed under  the  remedies  and  forms  pointed  out  by  the  Act  to 
complete  thet  contract,  and  to  settle  how  the  matter  stands 
between  them.     It  is  obvious,  then,  that  giving  a  man  notice 
that  you  mean  to  take  his  lands  without  specifying  the  price, 
would  not,  except  under  the  Act,  bind  you  to  become  a  pur- 
chaser.   But  the  Act  says  that  when  once  the  notice  is  given, 
the  company  must  become  a  purchaser,  and  the  owner  must 
become  a  vendor,  and  may  have  the  {nice  determined  in  one  or 
other  of  the  methods  pointed  out  by  the  Act.     It  appears  to 
me  that  in  this  sense  Lord  CoUenham  meant  to  say,  and  all  the 
cases  mean  to  say,  that  there  is  a  contract,  and  the  relation  of 
render  and  purchaser  constituted,  but  not  so  that  you  can  come 
into  Equity  for  a  decree  for  specific  performance.     This  is  con- 
sistent with  all  the  cases  except    Walker  v.  Eastern  Counties 
Railway  Companyy  which  is  not  consistent  with  the  law  as  laid 
down  by  Lord  Cottenham^  in  Adams  v.  London  and  JBlackwall 
Railway  Company  ;  and  if,  as  Lord  Cottenham  seems  to  assume, 
there  were  some  peculiar  drcumstances  in  that  case,  it  is  not 
like  the  present  case,  than  which  nothing  can  be  simpler.  Now, 
at  thia  moment  I  confess  I  do  not  see  what  there  is  to  prevent 
the  plaintiff  from  pursuing  the  remedy  pointed  out  by  section  68. 
of  the  Lands  Clauses  Consolidation  Act,  the  terms  of  which  are 
yerj  plain  and  precise ;  and  the  question  is,  whether  this  case 
eomes  within  it,  and  I  think  it  does.     The  language  of  that 
Mction  is  this.     [His  Honour  read  it.] 

Now,  in  the  present  case,  the  plaintiff  insists  that  he  is  en- 
titled to  compensation  in  respect  of  an  interest  in  lands  '^  which 
shall  have  been  taken  for  or  injuriously  affected  by  the  execu- 
tion of  the  works,  and  for  which  the  promoters  of  the  under- 

(a>  4  Myl.  k  Or.  129. 
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taking  shall  not  have  made  Batisfaction.'^  It  has  been  insisted, 
and,  as  I  think,  justly,  that  that  word  *^  which  "  applies  not  only 
to  lands  bat  also  to  interests  in  lands,  and  the  bill  says  that 
the  defendants  having  pulled  down  houses  which  were  subject  to 
this  chaise,  there  has  been  a  total  confusion  of  boundaries,  and 
that  the  plaintiff's  right  of  distress  is  gone.  It  comes,  there- 
fore,  distinctly  within  the  words  of  this  section,  that  he  ckums 
an  interest  in  lands,  which  interest  has  been  injuriously  affected, 
and  for  which  the  promoters  of  the  undertaking  have  not  made 
satisfaction.  It  appears  to  me,  then,  that  the  plaintiff  comee 
distinctly  within  the  terms  of  this  section,  and  that  being  the 
case,  his  remedy  is  to  give  notice  stating  what  his  interest  is,  and 
that  he  claims  a  certain  sum  of  money.  He  will  then  either  get, 
in  twenty-one  days,  a  right  to  recover  it  by  action,  or  within 
that  twenty-one  days,  the  very  steps  will  be  taken  by  the 
company  which  he  asks  me  to  make  a  decree  for, — a  warrant 
will  be  issued  by  them  to  summon  a  jury  to  assess  damages. 
I  consider,  then,  it  may  be  stated  as  a  general  proposition,  that 
the  right  of  a  party  claiming  an  interest  in  land  of  which  a 
company  have  taken  possession,  and  thereby  have  damnified 
bis  interests,  is  to  proceed  by  pursuing  the  remedies  pointed 
out  by  the  Act,  and  that  he  has  no  right  to  file  a  bill  for  spe- 
cific performance  in  this  Court.  I  have,  hitherto,  r^arded 
this  as  the  simple  case  of  an  owner  of  an  interest  in  the  land, 
but  when  I  consider  the  real  case,  there  appears  still  less 
ground  for  authorizing  a  bill  for  specific  performance,  for  he  is 
not  an  absolute  owner,  or,  in  fact,  an  owner  at  all.  He  takes 
from  Mr.  and  Mrs.  Badnor  a  charge  of  an  annuity,  that  is,  so 
far  as  they  had  power  to  grant  such  a  chaige ;  but  this  was 
subject  to  any  pre-existing  right  which  there  might  be  in  any 
other  person.  Now,  there  was  a  pre-existing  right  in  Gadd, 
under  the  deed  of  the  8th  of  July  1846,  by  which  he  had  a 
prior  charge  of  an  annuity,  with  power,  if  his  annuity  became 
in  arrear  three  months,  to  sell,  and  that  event  has  happened. 
The  right  of  the  plaintiff,  then,  was  subsequent  to  the  interests 
created  by  that  deed :  he  acquired  a  right  to  all  the  interests  of 
Mrs.  Badnor,  which  was  a  right  to  the  land  so  long  as  Gadd 
did  not  sell ;  but  the  moment  he  did  sell,  it  became  a  right,  not 
to  the  land,  but  to  the  proceeds  of  the  sale  of  the  land  after 
Gadd's  charge  was  satisfied.  Now,  suppose  the  phuntiff  had 
never  had  any  chaige  at  all,  and  that  Mrs.  Radnor  had  filed 
this  bill.  She  had  given  to  Gadd  power  to  sell,  and  had  re* 
ceived  the  ordinary  notice,  and  could  she  say  that  Gradd  had  no 
right  to  sell  ?  Could  she  restrain  Gadd  from  selling  ?  Her  only 
right,  as  against  Gadd,  would  be  to  say,  **  Give  an  a^ccount  of  the 
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money  you  have  received ;"  and  could  ehe  be  heard  to  eay  that  he 
could  not  sell  ?  Could  she  say  that  Gradd^  who  could  sell  to 
any  one  dse,  could  not  sell  to  the  company  ?  Certainly  not ; 
and  if  the  company  had  paid  the  full  value,  she  would  have  no 
light  to  file  a  bill  and  have  her  interest  valued.  If  she  has  any 
right  at  all,  let  her  pursue  her  remedy  under  the  Act  of  Par- 
liament; but  she  could  not  come  here  for  specific  performance; 
for  if  this  Court  had  to  administer  equity  between  the  parties, 
Gadd  had  undoubtedly  aright  to  sell,  and  the  Court  would  have 
decreed  a  sale.  Then  does  the  present  plaintiff  stand  in  a  dif- 
ferent position  from  Gradd  ?  He  only  takes  the  interest  of  the 
Radnors,  and  he  stands,  as  between  himself  and  Gadd,  just  as 
the  Sadnors  and  Gadd  stand.  If  there  was  a  suit  between 
them,  the  Court  would  decree  sale,  and  the  purchase  money 
would  either  be  brought  into  Court,  or  piud  to  Gadd  as  a 
trustee  for  himself,  and  the  plaintiff,  and  the  Radnors.  Now, 
here  the  company  have  purchased  from  Gadd,  and  have  given 
the  full  value  of  the  premises ;  he  (Gadd)  becomes  a  trustee  of 
the  surplus,  after  satisfying  his  own  claim,  for  the  plaintiff,  in 
the  first  instance,  and  then  for  the  Badnors.  So  that  what  has 
taken  place  has  worked  out  the  rights  of  the  parties  as  they 
ought  to  be  worked  out.  And  what  injustice  is  done  to  the 
present  claimant?  He  says,  I  might  have  redeemed  Gadd; 
but,  as  was  answered  by  Mr.  Goreriy  for  the  company,  ^  If 
Gadd  had  not  a  right  to  deal  with  the  company,  what  right 
would  he  have  to  deal  with  you?''  But  what  has  been  done 
has  worked  out  the  equities  between  the  parties,  and  is  another 
reason  agunst  a  bill  for  specific  performance  as  between  the 
plaintiff  and  the  company.  The  plaintiff  might  have  a  right  to 
an  account  against  Gradd,  if  there  were  any  suggestion  of  frauds 
or  if  the  sale  had  been  for  an  insufficient  price,  or  if  Gadd  was 
not  trustworthy.  But  there  is  no  such  case  alleged,  and  all 
that  has  been  done,  has  been  done  in  accordance  with  the  rights 
of  the  parties ;  and  if  this  sale  had  not  taken  place,  there  would 
have  been  no  better  right  in  the  plaintiff.  I  think  this  bill 
is  not  sustainable,  and  that  the  demurrer  must  be  allowed; 
but  I  think  that  as  there  has  been  a  decision  by  a  competent 
Court  that  such  a  bill  is  sustainable,  I  ought  to  aUow  the 
demurrer  without  costs. 

Solicitors :  Joseph  Callow  g  and  Baxter ^  Rose,  ^  Norton. 
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A  tenant  for 
life,  with 
power  to 
charge  the 
estate  for  his 
own  henefit 
with  the  sum 
of  20,0001, 
together  with 
interest  at  any 
rate  not  ex- 
ceeding 5  per 


LOKD  KENSINGTON  v.  BOUVERIE. 

JdY  indentures  of  lease  and  release  and  settlement,  dated  the 
9tli  and  11th  of  October  1833,  William  Lord  Kensington  con- 
veyed to  trustees  and  their  heirs  an  estate  at  Kensington, 
charged  with  the  repayment  to  Lord  Braybrooke  and  others  o{ 
the  sum]of  60,000/.,  to  the  use  of  Lord  Ken^ngton  for  life,  with 
remainder  to  the  use  of  his  son  William  Edwardes  for  life,  with 
remainder  to  the  use  of  the  first  and  other  sons  of  the  said 
.    ,  William  Edwardes,  in  tail,  with  the  ultimate  remainder  to  the 

cent.,  exercised  ... 

his  power,  and  use  of  the  right  heirs  of  Lord  Kensiogton.  And  by  the  bden- 
e^!teto^t^*  ***^®  ^^  release  and  settlement,  it  was  declared  that  it  should  be 
use  of  a  lawful  for  Lord  Kensington,  by  deed  or  will,  to  charge  all  or 

any  *part  of  the  premises  comprised  in  the  settlement  with  the 
payment  of  any  sum  or  sums  of  money  not  exceedinir  in  the 
chu^^Tand       whole  the  sum  of  20,0002.  and  interest  thereon  at  any  rate  not 

the  term,  with  exceeding  5L  per  cent,  for  the  use  of  him,  the  said  Lord  Ken- 
other  property,    .  if  -iiit/ii  I...       I 
to  secure  a       smgton ;  and  it  was  declared  that  tor  the  purpose  of  raising  the 

^^  aom  of  money  and  interert  which  might  be  so  chwged,  it  ehonld 

The  rents  of  be  lawful  for  Lord  Kensington,  by  the  same  or  any  other  deed 

Suitewere*'    ^'  deeds  or  by  his  will,  to  limit  or  appoint  all  or  any  part  of 

insufficient  to    the  premises  so  to  be  charged  to  any  person  or  persons  for  any 

term  or  terms  of  years,  without  impeachment  of  waste  upon 
trust,  to  raise,  by  way  of  mortgage,  the  money  so  to  be  charged, 
so  that  such  term  be  made  to  cease  or  be  made  redeemable  on 
payment  of  the  sum  so  to  be  chained  and  the  interest  thereof  by 
the  person  who,  for  the  time  being,  should  be  entitled  to  the 


trustee  for  a 
term.    He 
afterwards 


pay  the  in- 
terest on  the 
charge  of 
20,000/.,  hut 
the  interest 
▼as  never- 
theless kept 
down  hy  the  _  _ 

^^p'hif  ^  freehold  or  inheritance  of  the  hereditamente. 

death  the  re- 
mainderman 
filedahiU 
against  the 
mortgagees 
to  redeem 
the  estate  on 
payment  of 
20,000/1,  and 
the  interest 
which  had 
accrued  due 


By  an  indenture  dated  the  4th  of  February  1835,  Lord  Ken- 
sington, in  execution  of  the  power  for  that  purpose  reaeryed  in 
the  said  indenture  of  release  and  settlement  of  1833,  charged 
the  Kensington  estate  with  the  payment  of  the  sum  of  2O,O00L 
and  interest  at  the  rate  of  5L  per  cent.,  unto  and  for  the  use  of 
himself,  his  executors,  administrators^  and  assigns,  and  also 
limited  and  appointed  that  the  said  estate  should  thenoeforth 
be  to  thei  use  of  Henry  Whittaker  for  the  term  of  1500  years 
of^^e^t^nant  without  impeachment  of  waste,  subject,  neyertheleas,  to  the 
for  life.  said  mortgage  for  60,000/.  and  interest,  upon  trust  to  raise  the 

The  mort- 
gagees 

claimed,  as  part  of  their  security,  the  sum  of  20,000/1,  with  interest  ftom  the  date  of  the  charge, 
and  asked  an  account  of  the  interest  which  during  the  life  of  the  tenant  for  life  the  rents  of  the 
estate  had  heen  insufficient  to  pay. 

Bddf  that  as  hetween  the  tenant  for  life  and  remainderman  aU  accounts  in  respect  of  interest 
▼ere  concluded  hy  the  death  of  the  tenant  for  life,  and  that  the  mortgagees,  as  elaiming  nnder 
tibe  tenant  for  life,  were  not  entitled  to  a  charge  against  the  estate  of  the  excess  of  interest  on  the 
20,000/.  oyer  the  rents. 
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ran  of  20^00021  by  way  of  mortgage  at  any  time  or  times  in 
one  entire  sum,  or  in  such  sums  as  Lord  Kensington  should 
direct 

fif  iodentare  dated  the  27th  of  January  1842^  Lord  Ken- 
sington assigned  the  principal  sum  of  2O9OOO/.  and  interest  by 
&e  indenture  of  1835  charged  upon  the  Kensington  estate, 
andtiie  benefit  in  Equity  of  the  said  term  of  1500  years,  sub- 
ject to  the  payment  of  certain  charges  thereon,  and  also  con- 
veyed the  Kensington  estate,  subject  to  the  mortgage  security 
for  60,00OiL  and  interest,  and  subject  to  the  estates  created  by 
the  indeDtures  of  1833,  and  also  subject  to  the  charge  of 
20,000/.  and  interest,  to  Edward  Bouverie,  Richard,  Bishop  of 
Bath  and  Wells,  and  Philip  P.  Bouverie,  by  way  of  further 
security  for  the  repayment  of  the  sum  of  24,500/.  dnd  in- 
terest 

The  rents  of  the  Kenrington  estate  were  insufficient  to  pay 
Ae  interest  on  the  20,000/.,  but  the  interest  was  kept  down  by 
Lord  Kensington  up  to  the  time  of  his  death  in  1852. 

In  1852  Lford  Kensington,  the  eldest  son  of  the  late  Lord,  filed 
his  bill  against  the  mortgagees  of  the  Kensington  and  other 
estates,  praying,  amongst  other  things,  that  he  might  be  let  in 
to  redeem  the  Kensington  estate  from  the  charge  of  20,000/., 
offering  to  pay  to  the  Bouveries  what,  if  anything,  was  due  to 
them  in  respect  of  the  same,  and  for  certain  accounts. 

Lord  Braybrooke  and  others  consenting  not  to  be  redeemed 
10  respect  of  the  first  mortgage  of  60,000/.,  a  decree  was  made 
directing  the  usual  account  to  be  taken  of  what  was  due  to  the 
BottTeries  for  principal  and  interest  in  respect  of  the  chaige 
of  20,000/L,  and  an  account  of  the  rents  received  }fy  them 
SB  mortgagees  in  possesion  since  the  death  of  the  tenant 
for  life. 

In  taking  the  accounts  before  the  Chief  Clerk,  the  mortgagees 
claimed  to  be  entitled  to  an  account  of  ibterest  paid  by  the 
tenant  for  life,  beyond  the  rents  of  the  Kensington  estate,  avul- 
Me  for  that  purpose,  on  the  ground  that  the  charge  upon  the 
pn^rty  created  by  the  deed  of  1833  was  a  sum  of  20,000/L 
snd  interest ;  and  the  rents  not  being  sufficient  to  keep  down 
the  interest,  the  tenant  for  ISFe  became  an  incumbrancer  on  the 
estate  to  the  extent  of  the  deficiency ;  and  the  late  Lord  Ken- 
rington  having  mortgaged  this  charge  or  incumbrance  to  the 
defendants,  they  were  entitled  to  stand  in  his  place. 

The  Chief  Clerk  refused  to  take  this  account,  and  the  question 
was  brought  before  the  Court 

Mr.  Lloyd  and  Mr.  Shapter  for  the  mortgagees. 

Mr.  £.  Palmer  and  Mr.  Selwyn  for  the  plaintifil 
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The  Masteb  of  the  Bolls.  This  claim^  as  far  as  I  can 
discover,  is  one  of  a  novel  description.  I  have  not  been  referred 
tOy  nor  have  I  myself  met  with,  any  case  where  this  point  has 
been  brought  before  the  Court.  I  am  of  opinion  the  claim  can- 
not be  supported,  and  many  considerations  lead  me  to  this  con- 
clusion. One  that  struck  me  early  in  the  argument  is  the 
anomaly  which  would  be  thereby  introduced  into  the  practice 
and  doctrine  of  the  Court  The  claim,  if  valid,  could  have  been 
made  by  the  legal  personal  representatives  of  the  late  Lord 
Kensington  if  the  charge  had  been  raised,  although  there  had 
been  no  mortgage  of  it  to  the  defendants,  or  if  such  mortgage 
had  been  paid  off  by  the  late  Lord. 

I  have  in  vain  endeavoured  to  find  any  instance  of  such  a 
claim,  or  any  dictum  iq  support  it.  One  consequence  of  such  a 
cldm  would  be  that  an  account  must  be  taken,  after  the  death  of 
the  tenant  for  life,  of  the  rents  and  profits  received  by  him,  and 
I  do  not  see  on  what  principle  such  an  account,  if  directed,  could 
proceed,  unless  it  were  in  the  same  way  as  if  the  tenant  for  life 
had 'been  a  mortgagee  in  possession,  that  is,  an  account  of  what, 
but  for  his  wilful  default,  he  might  have  received ;  for  it  would 
be  impossible  to  allow  the  tenant  for  life  to  omit  receiving  the 
rents,  and  thereby  to  make  the  property  insufficient  to  pay  the 
interest  on  the  charge,  which  it  was  his  duty  to  keep  down,  in 
order  that  he  might  become  a  creditor  on  the  estate  in  the  hands 
of  the  remainderman. 

The  case  may,  I  think,  be  thus  stated :  -—  The  tenant  for  life 
of  an  estate  mortgages  the  estate  by  virtue  of  a  power,  and  duly 
pays  the  interest.  On  his  decease,  his  legal  personal  repre* 
sentative  claims,  as  against  the  remainderman,  to  be  an  incum- 
brancer on  the  estate  for  the  excess  of  the  interest  over  the  rents 
of  the  estate.  The  position  in  which  the  remainderman  is  placed 
by  this  claim,  is  this :  if  the  tenant  for  life  had  not  kept  down 
the  interest,  the  remainderman  might  in  his  lifetime  have  com* 
pelled  him  so  to  do,  or  might  have  obtained  a  receiver  to  take 
possession,  and  to  apply  the  rents  of  the  estate  for  that  purpose; 
but  in  the  case  supposed,  the  remainderman  is  without  remedy, 
for  it  is  impossible  for  him  to  take  proceedings  against  the  tenant 
for  life,  who  does  in  fact  pay  the  interest,  although  from  other 
sources  of  income* 

Nothing  is  better  settled  than  that  if  the  remainderman  allow 
the  tenant  for  life  to  receive  the  rents  without  keeping  down  the 
interest,  he  cannot,  after  the  death  of  the  tenant  for  life^  aak  for 
an  account  of  the  rents,  and  seek  to  establish  a  debt  against  his 
assets  on  the  ground  that  the  rents  were  sufficient  for  this  pur- 
pose ;  and  yet,  if  this  claim  succeeds,  this  Court,  at  the  instance 
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of  the  legal  personal  representative,  might  take  this  very  account 
for  the  purpose  of  showing  that  the  tenant  for  life  paid  more 
thaDy  as  between  himself  and  the  remainderman,  he  was  obliged 
to  pay. 

The  difficulty,  delay,  and  expense  of  taking  such  an  account 
would  be  enormous ;  nor  do  I  see  how,  if  at  all,  the  accbunt 
could  be  taken,  unless  as  against  a  mortgagee  in  possession ;  and 
the  serious  prejudice  which  would  accrue  to  the  remainderman 
is,  that  though  the  interest  on  the  charge  mortgaged  could  not, 
according  to  the  ease  of  Hunter  v.  Noekolds  (a),  be  recovered  by 
the  mortgagee  for  more  than  six  years,  if  this  doctrine  pre- 
vailed, the  excess  of  interest,  for  the  whole  time  the  rents  were 
iosufficient  to  pay,  might  be  recovered  against  the  owner  of  the 
inheritance. 

I  am  also  of  opinion  such  a  chum  as  the  present  never  was 
contemplated  as  possible  by  the  parties  to  the  deed  of  1833  ;  and 
although  it  cannot  be  disputed  that  a  power  to  raise  a  capital  sum 
on  an  estate,  includes  a  power  to  raise  the  interest  also,  yet  the 
£Cope  and  object  of  this  deed  show  that  it  was  never  contemplated 
or  intended  that  the  late  Lord  should  constitute  himself,  under  any 
cinmmstances,  an  incumbrancer  on  this  estate  for  the  amount  of 
interest  which  he  m^ht  have  paid  during  a  long  series  of  years, 
and  which  the  rents  he  received  were  inadequate  to  supply. 

I  do  not  think,  either,  that  the  terms  of  the  deed  assigning 
the  charge  to  the  defendants  admit  of  this  construction.  It 
voold  have  been  expressly  stated  in  the  deed  had  such  been  the 
intention  of  the  parties. 

If  the  late  Lord  Kensington,  or  his  legal  personal  representa- 
tive, were  precluded  from  making  such  a  claim,  which  I  think 
they  were,  the  defendants,  who  claim  under  them,  are  equally 
precluded 

In  my  opinion  the  death  of  the  tenant  for  life  has  concluded 
all  accounts  of  the  rents  and  profits  of  this  estate  received  by 
him,  as  between  himself  and  the  persons  entitled  to  that  estate 
in  remainder  on  both  sides. 

I  am  of  opinion  that  if  the  interest  had  been  allowed  to  run 
into  arrear,  the  present  Lord  Kensington,  who,  in  that  event, 
and  if  the  defendants,  the  mortgagees,  had  not  taken  possession, 
might  have  obtained  a  receiver,  could  not  now  ask  for  an  account 
of  the  rents  received  by  the  late  Lord  Kensington,  or  go  against 
his  assets  for  that  purpose ;  and  also,  that  in  like  manner,  no 
poson  claiming  under  the  late  Lord  Kensington,  can  now  come 
forward  and  ask  for  such  an  account  for  the  purpose  of  showing 
that  the  rents  of  the  mortgaged. estate  were  insufficient  for  the 

(a)  1  Mac.  &  G.  640. 
EQ. — VOL.  III.  Z 
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pttrpoee  of  keeping  down  the  interest  on  the  charge,  and  of  re* 
qniring  that  such  deficiency  of  rent  should  conatitate  a  charge 
on  the  estate  agunst  the  person  entitled  to  it  in  remainder. 

I  haye  considered  this  question  as  if  the  matter  were  quite 
open  before  me;  but  I  am  further  of  opinion  that,  under  the 
terms  of  this  decree,  it  is  not  open  to  the  defendants  to  raise  this 
question,  and  that  a  special  inquiry  and  account  ought  to  haye 
been  directed  by  the  decree  had  it  been  the  intention  of  the 
Court  to  institute  such  an  inquiry,  and  to  giye,  or,  as  in  my 
opinion  I  ought  more  properiy  to  say,  create,  such  an  equity. 
The  decree  certainly  authorizes  no  such  account  as  that  now 
sought  by  the  defendants,  and  without  rehearing  the  decree  I 
could  not  admit  it. 

But  I  am  further  of  opinion  that  if  the  decree  were  reheard, 
and  if  this  were  before  me  on  the  rehearing,  I  ought  to  refuse 
any  such  account  and  inquiry,  and  confine  the  decree,  as  it  is 
now  confined,  to  a  simple  account  and  an  ordinary  decree  for 
redemption* 

Solicitors :  Harruan,  Tennantt  if  Finch ;  and  Tatiiam  jr 
Procter* 


VlCB- 

Chanoellob 
Wood. 


LAW  V.  THE  LONDON  INDISPUTABLE  LIFE 

POLICY  COMPANY. 

Thomas  DIXON  law,  the  plaintiflr's  son,  being  entiUed, 
under  the  will  of  his  grandfather,  to  two  seyeral  sums  of  stock, 
amounting  together  to  3700/.,  in  reyersion,  expectant  upon  the 
death  of  his  mother,  and  contingent  upon  his  attaining  thirty 
years  of  age,  assigned  all  his  interest  therein  for  valuable  con- 
sideration to  the  plaintifT,  James  Law.  The  plaintiff,  upon  the 
death  of  his  wife  in  1850,  proposed  to  efiect  an  assurance  upon 
the  life  of  his  son,  T.  D.  Law,  then  in  his  twenty-ninth  year, 
with  the  defendant  company  for  the  whole  period  of  life ;  but 
haying  explained  the  nature  and  duration  of  his  interest  therein, 


A.,  being  en- 
titled to  a 
■am  of  stock 
contingent 
npoQ  his  at- 
taining thirtj, 
assigned  his 
interest  to 
B.,  who  pro- 
posed to  effect 
a  policy  with  a 
mutnal  assur- 
ance company 
upon  the  life 
of  A.,  then  in 
his  twenty- 
ninth  year, 

at  the  same  time  declaring  that  his  object  was  to  insure  against  a  twenty  months'  contingency. 
The  company  advised  a  policy  for  two  years  as  sufficient  to  cover  the  risk,  to  which  B.  assentiiig, 
a  policy  for  this  period  was  granted,  and  the  premiums  paid.  A.  attained  thirty,  and  died  withia 
the  two  years.  Upon  a  bill  by  B.  to  recover  the  sum  insured,  — 

J^i^'J'  T****  *^  P^^y  ^•^  »o*  '»•»*  ▼Hhin  14  Geo.  3.  c.4S.  2.  That  B.  was  entided  10 
rehef  inEqmty,  the  amount  of  the  policy  being  by  the  terms  thereof  chaned  upon  the  "stockif 
fhnds,  securities,  and  property"  of  the  company. 

SeuM,  that  where  an  assurance  company  being  told  that  the  object  of  a  policy  was  to  iwni* 
apmst  a  twenty  months*  contingency,  agreed,  by  reason  of  the  cmtom  of  the  office  being  to  mskl 
their  pohcies  in  form  annual,  to  grant  a  policy  fbr  twro  years,  but  charging  only  a  fhir  and  reaM)iH 
able  premium  for  the  twenty  months,  this  Court  would  interfere,  and  on  a  pioper  suit  beini 
instituted  would  reform  the  policy.  ] 

The  case  of  J)alby  v.  Tke  India  and  Lotidon  Life  Assurance  Compam,  OTemiling  GcdeaS  ii 
BMero,  approved.  o  i 


v. 

[DON 
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he  wiB  advised  at  the  office  to  effect  a  policy  for  two  yearsi  to  ^^^* 

wliich  be  aaaented,  and  he  altered  his  proposal  accordingly.  Yjcb- 

The  policy,  which  was  for  2999/.  for  two  years  at  an  annual  Chamcellor 

premiom  of  SQiL,  was  prepared  and  issued  on  the  9th  of  April  1850,        

and  wag  in  effect  as  follows :  —  After  reciting  that  James  Law,  Law 

the  plaintiff,  being  desirous  of  effecting  an  assurance  on  the  life  ^o^i 

of  T.  Dixon  Law  for  two  years,  and  becoming  a  member  of  the  Indisputablb 

Life  Policy 

company  (this  being  a  purely  mutual  company)  had  caused  a      Compamt. 
propoeal  to  be  delivered  at  the  office,  which  was  accepted,  and      staumma 
that  he  had  paid  i9L  for  the  first  year's  premium,  it  was  de- 
dared  that  if  T.  Dixon  Law  should  die  before  the  termination 
of  twelve  calendar  months  from  the  date  thereof,  or  should  live 
befond  that  period,  and  the  assured  should  duly  pay  the  next 
year's  premium,  the  stocks,  funds,  securities,  and  property  of 
the  company  should  be  liable  to  pay  to  the  executors,  administra- 
tors, or  assigns  of  the  assured  within  three  calendar  months  next 
after  proof  given  to  the  satisfaction  of  the  directors  of  the  death 
of  T.  D.  Law,  during  the  continuance  of  the  policy,  the  sum  of 
2999il ;  and  it  was  provided  **  that  no  member  of  the  company 
»bould  in  lus  individual  capacity  incur  any  personal  responsi- 
bilitj  for  any  sum  payable  in  respect  of  this,  or  any  other  policy, 
?niQt  of  annuity,  endowment,  or  other  grant  that  might  at  any 
^  be  issued  by  the  company,  and  that  all  persons  having 
daiffls  against  the  company  in  virtue  of  any  such  policy,  endow* 
nient,  or  grant,  should  only  be  entitled  to  make  such  claim 
effectnal  against  the  proper  funds  of  the  company/' 

The  second  year's  premium  of  392*  was  duly  paid  as  it  be- 
<:uie  doe;  and  on  the  22nd  of  January  1852  Thomas  Dixon 
Iaw  died,  having  attained  his  age  of  thirty  years  on  the  16th 
<>f  the  aame  month,  whereby  the  plaintiff  became  absolutely  en- 
titled to  the  3700iL  stock.  Due  notice  and  proof  of  the  death 
vere  given  to  the  company,  irom  which  the  plaintiff  claimed  the 
amount  secured  by  the  policy. 

In  support  of  the  plaintiff's  clfum  the  following  clauses  from 
the  company's  prospectus  and  deed  of  incorporation,  on  the 
&ith  of  which  it  was  alleged  that  the  plaintiff  had  been  induced 

^  iosore  his  son's  life  with  the  company,  were  set  forth  4n  the 

bill:_ 

"  1.  The  policies  are  indefeasible  and  indisputable,  a  condi- 
^  which  renders  the  policies  of  this  company  more  than 
^^'^narily  valuable  as  family  provisions,  or  as  negotiable  in- 
ctnunents  of  security  in  pecuniary  or  loan  transactions." 

By  clause  84.  of  the  company's  deed  of  settlement,  "  Every 
policy  issued  by  the  company  shall  be  indefeasible  and  indis- 
putable, and  the  fiict  of  issuing  the  same  shall  be  conclusive 

t  a 
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evidence  of  the  vaUdity  of  the  policy ;  and  it  shall  not  be  lawful 
for  the  company  to  delay  payment  of  the  money  assured  thereby 
on  the  ground  of  any  error,  mistake,  or  omission,  however  im- 
portant, made  by,  or  on  the  part  of  the  person  or  persons  effect- 
ing such  insurance;  on  the  contrary,  the  amount  so  assured 
shall  be  paid  at  the  time  stipulated  by  the  policy,  as  if  no  such 
error,  mistake,  or  omission  had  been  made  or  discovered." 

**  4.  Interest  in  policies, — A  party  having  had  an  interest  in 
the  life  assured  shall  not  lose  the  benefit  of  the  policy,  although 
his  interest  shall  have  terminated  before  the  death  of  the 
assured." 

It  was  further  stated  in  the  bill  that  the  plaintiff's  claim 
being  effectual  only  against  the  proper  funds  of  the  company, 
he  had  no  adequate  remedy  at  Law,  and  no  means  of  discovering 
the  nature,  amount,  and  particulars  of  the  company's  funds  ap- 
plicable to  the  payment  of  his  claim,  except  in  Equity ;  also, 
that  the  company  being  established  on  the  principle  of  mutual 
assurance  without  any  subscribed  capital,  the  plaintiff*  had  be- 
come a  member  thereof,  and  the  assurance  effected  by  him  was 
a  partnership  undertaking  between  the  plaintiff"  and  the  other 
members  of  the  company,  whereby  he  was  entitled  to  be  paid 
the  atnount  of  his  claim  out  of  the  partnership  funds. 

The  bill  was  filed  against  the  company  and  Alexander  Bobert- 
son  the  manager,  and  it  prayed  that  the  company  might  be  de- 
creed to  pay  to  the  phuntiff  out  of  the  proper  funds  thereof  the 
amount  payable  upon  his  policy,  with  interest  and  costs. 

Mr.  WUlcock  and  Mr.  Rogers^  for  the  plaintiff,  contended  that 
the  policy  was  wholly  upon  life,  and  that  it  could  in  no  way  be 
regarded  as  a  time  policy,  or  contingent  upon  T.D.  Law's 
attaining  thirty  years  of  age.  It  was,  in  fact,  an  absolute  policy 
for  two  years,  and  not  a  policy  of  indemnity.  The  pluntiff,  as 
the  assignee  of  the  fund,  had  a  sufficient  interest  in  the  life  of  his 
son  to  take  this  case  out  of  the  purview  of  the  14  Geo.  3.  c.  48. 
The  company  were  made  acquainted  with  the  nature  of  the 
plaintiff^s  interest  at  the  time  of  the  proposal  being  made ;  and 
it  was  at  their  own  suggestion  that  the  policy  was  for  two  years 
instead^f  for  life,  as  was  originally  proposed.  The  sum  sought 
to  be  recovered  was  not  greater  than  the  plaintiff^'s  interest 
They  referred  to  DaJby  v.  The  India  and  London  Life  Assu- 
rance Company^  in  the  Court  of  jBschequer  Chamber  in  Error 
from  the  Common  Pleas  (a),  which  overruled  Godsatt  v.  Bol- 
dero  (6),  Barber  v.  Morris  (c),  and  the  observations  of  Pro- 


(a)  18  Jur.  1024. ;  S.  C.  3  Com. 
Law  Rep.  61. 


(6)  9  East,  72. ;   8.  C.  2  Smith*i 
Lead.  Cas.  157. 

(r)  1  Moo.  &  R.  62. 
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fesaor  De  Morgan  in  his  Essay  on  ProhabiUHes  (a)  on  the  case 
ol  Godsatt  Y.  Boldero, 

Mr.  RoU  and   Mr.  Torriauoj   contri,  argued   that  the  real 

qoestion  was  what  was  the  value  of  Mr.  Law's  interest  in  his 

son's  life  at  the  end  of  the  two  years?     The  contract  was  one 

of  indemnity,  and  was  so  understood  by  all  parties.     As  soon 

ts  T.  D.  Law  attained  thirty  years  of  age^  the  sums  of  stock 

bequeathed  to  him   were  transferred  to  the  plaintiff  as   his 

assignee.    The  plaintiff  had  been  fully  paid  the  amount  of  his 

interest,  and  if  this  policy  were  now  upheld  he  would  be  paid 

twice  o?er,  which  could  never  have  been  contemplated  by  the 

oompmy.     The  interest  of  the  plaintiff  had  therefore  ceased, 

tbe  contract  with  the  company  was  at  an  end,  and  the  policy 

determined  from  that  moment.     Thb  policy  was  entirely  within 

Godtall  V.  Boldero,  and  in  no  way  affected  by  Daily  v.  The 

hdia  and  London  lAfe  Assurance  Company.     The  plaintiff's 

interest  in  the  policy  did  not   extend  to  the   whole  life,  but 

it  was  as  an  indemnity  against  loss  accruing  in  the  event  of  his 

son  dying  under  thirty.     He  had,  in  fact,  an  interest  for  only 

twenty  months*     Section  1.  of  14  Geo.  3.  c48.  met  this  very 

case  by  reason  of  the  uncertainty  of  the  death  happening  before 

tbe  time,  {b)    It  would  be  a  dear  evasion  of  the  Act,  if,  with  the 

bowledge  of  having  no  interest  except  of  a  limited  extent  on 

the  party's  life,  the  plaintiff  were  allowed  to  insure  for  the  whole 

life.    Contracts  of  this  nature  wer^  specially  guarded  against  by 

tbe  statute.     They  cited  Halket  v.  The  Merchant  Traders  Ship, 

Loan  and  Insurance  Association  (c),  HalUtt  v.  Dowdall  (<f), 

Hoisell  V.  The  Merchant  Traders  Ship,  Loan  and  Insurance 

Association  (e),    TIte   Sunderland  Marine  Insurance   Company 

T.  Kearney,  (ff)     According  to  Dalby^s  Case  the  right  to  re- 

coTer  was  limited  to  the  extent  of  the  interest  at  the  time  of 

effectmg  the  policy.     Li  this  case  the  interest  of  the  plaintiff 

was  of  no  marketable  value  at  that  time.     If  the  plaintiff  had 
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(a)  Ed  1838,  p.  248. 

(6)  14  G.  3.  c  48.  Section  1.  pro- 
▼i^  thftt  after  the  passing  of  the 
Act  no  insurance  sbau  be  made  by 
■ny  person  or  persons,  bodies  politic 
orcOTponte,  on  the  life  or  lives  of  any 
penon  or  persons,  or  on  any  other 
creDt  or  events  whatsoever,  where- 
in the  person  or  persons  for  whose 
oa^  benefit,  or  on  whose  account  such 
policy  or  policies  shall  be  made  shall 
oave  no  interest,  or  by  way  of 
gandng  or  wagering ;  and  that  every 
tturaoce  made  contrary  to  the  true 
inteot   and    meaning  thereof  shall 


be  null  and  void  to  all  intents  and 
purposes  whatsoever. 

Section  3.  provides  that  in  all 
cases  where  the  insured  hath  interest 
in  such  life  or  lives,  event  or  events, 
no  greater  sum  shall  be  recovered  or 
received  from  the  insurer  or  insurers 
than  the  amount  or  value  of  the 
interest  of  the  insured  in  such  life 
or  lives,  or  other  event  or  events. 

(c)  13  Q.  B.  960. 

((/)  16Jur.  462. 

(«)   4£xch.  525. 

(g)  16  Q.  B.  925. 
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any  right  to  recover,  such  right  could  not  accrue  in  a  Court  of 
Equity.     His  remedy  was  at  Law. 

Mr.  Seltcyn,  for  Mr.  BobertsoUy  the  manager  of  the  company, 
asked  for  his  costs. 

Mr.  Willcoch  replied  only  upon  the  last  point  as  to  the  plidn* 
tiff  coming  into  Equity  instead  of  enforcing  his  remedy  at  Law. 
This  being  a  policy  under  the  seal  of  the  company,  the  plaintiff 
was  entitled  to  sue  upon  it ;  but  the  money  payable  upon  the 
policy  was  charged  upon  the  funds  of  the  company.  The  right 
of  action,  therefore,  depended  entirely  upon  the  position  of  thoee 
funds,  out  of  which  it  was  to  be  paid,  and  neither  the  company 
nor  any  individual  member  was  liable.  The  plaintiff  also  was 
a  partner.  Under  all  these  circumstances,  therefore,  no  action 
could  be  maintained  at  Common  Law ;  but  assuming  it  could,  this 
Court  had  concurrent  jurisdiction,  and  the  nature  of  the  charge 
was  such  that  this  Court  alone  could  enforce  it :  Mitford  on. 
Pkading.  {a)  It  might  be  that  the  funds  would  be  insufficient, 
in  which  case  a  Court  of  Common  Law  could  not  direct  a  call 
to  be  made  upon  those  parties  who  were  in  arrear  with  their 
pajrments.  This  was  a  charge  upon  all  the  stocks,  funds,  secu- 
rities, and  property  of  the  company ;  whereas  an  execution  at 
Law  could  go  against  a  part  only  of  the  property,  and  when 
issued,  all  the  company's  assets  might  be  exhausted :  Penney  y. 
Goode.  (b)  Moreover,  the  accounts,  if  necessary,  could  not  be 
properly  taken  at  Law.  Clearly,  therefore,  the  remedy  at 
Law  would  be  insufficient. 


Judgment  The  Yice-Chakgellor.     I  have  come  to  a  conclusion  in 

favour  of  the  plaintiff.  It  appears  clear  that  whatever  may  be 
the  effect  of  this  policy  at  Law,  and  it  is  very  probable  it 
could  be  sued  upon  at  Law,  it  creates  a  charge  upon  the 
stocks,  funds,  securities,  and  property  of  the  company.  They 
are  to  be  liable  to  pay  to  the  executors,  administrators,  and 
assigns,  within  three  months  after  proof  made  of  the  death ;  so 
that  from  that  moment  this  sum  became  an  actual  charge  upon 
the  eating  stocks,  funds,  securities,  and  property  of  the  com- 
pany. This  is  a  very  different  thing  from  a  legal  remedy.  It 
became  a  charge  upon  whatever  sum  they  had  in  consols,  and 
upon  whatever  property  they  had  at  that  date.  Of  course  at 
Law  execution  can  only  be  obtained  against  the  goods  and 
chattels  of  the  company,  which  are  to  be  found  after  judgment 
is  obtained,  and  against  which  execution  issues  hj  fieri  facias^ 
but  that  would  give  no  advantage  over  a  previous  charge,  in  case 


(n)  Edit.  5.  1847,  p.  145. 


(6)  1  Drew.  474. 
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the  property  were  aliened  in  the  mean  time.    I  apprehend  that      .  ^^^^'  , 
fifom  the  time  of  this  proof  being  made  the  stocks,  funds,  securi-        Vics- 
tiesy  and  property  of  the  company  became  fixed,  as  well  as  every    ^^^^^^ 

pexBon  who  had  notice  of  the  charge,  and  that  it  might  be  avail*        

able  against  the  specific  property  of  the  company  in  existence  at         Law 
that  time ;  and  in  that  sense  I  think  the  matter  is  properly  to       j^xdon 
be  adjudicated  upon  in  a  Court  of  Equity,     That  portion  of  ^^SSTpotrc  * 
the  remedy  would  not  be  such  as  the  parties  would  have  at      Company. 
Law ;  but  I  should  be  extremely  sorry  to  be  understood  as  de-     j^dm^u 
ddiDg  that  the  simple  proviso,  that  parties  should  not  be  sued  as 
members  in  their  individual  capacity  for  any  sum,  but  that 
the  claim  against  the  company  should  be  satisfied  and  made 
effeetoal  out  of  their  proper  funds,  would  be  sufficient  to 
biiog  an  instrument  «ich  as  this  polioy  within  the  jurisdiction 
of  a  Court  of  Equity.    It  merely  says  the  remedy  shall  be 
against  the  goods,  and  not  against  the  person ;  and  where,  in  a 
prior  clause,  it  is  found  that  all  the  goods  were  liable  to  the  pay- 
ment of  this  particular  sum,  the  parties  have  a  right  to  come  here 
and  in  this  way  the  main  question  arises  which  has  been  argued. 
I  think  the  case  of  Dolby  v.  The  India  and  London  Life  As^ 
wroMce  Company f  recently  decided  by  the  Court  of  Exchequer 
Chamber,  overruling  that  of  Godsall  v.  Boldero,  is  conclusive 
of  the  main  question  in  this  case ;  and  I  agree  with  the  learned 
Judge  who  gave  judgment  in  that  case,  in  saying  that  the  de- 
dsba  in  Godsall  v.  Boldero  has  been  uniformly  disregarded.  The 
dedsion  of  the  Court  of  Exchequer  Chamber  places  the  matter 
apoQ  what  appears  to  me,  independently  of  the  high  authority 
ot  the  judgment  in  that  case  being  a  decision  of  that  Court  on 
^peal,  to  be  the  right  conatruction  with  regard  to  policies  of  this 
deacription*     Fire  policies  and  marine  risks  are  in  express  terms 
made  to  recoup  a  loss,  which  the  parties  may  sustain  in  conse- 
quence of  the  calamities  against  which  the  policies  are  effected ; 
when  that  loss,  therefore,  is  made  good  aliundey  the  company  are 
not  liable  in  any  way  under  the  express  terms  of  their  contract 
in  respect  of  loss ;  but  no  such  contract  arises  upon  the  wordmg 
of  a  life  policy.     No  reference  is  made  in  the  policy  in  this  case 
to  the  cause  or  reason  for  effecting  the  assignment  to  the  plaintiff. 
It  is  a  contract  in  the  simplest  form :  —  that  in  consideration  of  ^ 
a  sum  of  m<»iey,  payable  annually  to  A.,  he  will,  at  the  expira- 
tion of  a  particular  life,  pay  a  certain  sum  to  the  party  making 
those  annual  payments,  the  premiums  being  calculated  by  the 
company  upon  the  value,  which  they  conceive  ought  to  be  pud 
aa  an  inducement  to  nutke  the  postponed  payment,  without  refer- 
ence to  any  other  circumstance,  whether  of  one  event  or  another. 
The  company  founded  their  calculations  upon  the  probable  dura- 
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tion  of  human  life,  and  have  received  the  full  value  of  those  calca- 
lations.     On  what  principle,  then,  can  it  afterwards  be  said  that 
because  some  other  person  has  satisfied  the  object  of  the  party 
who  effected  the  assurance,  the  company  should  be  released  from 
the  contract,  the  payments  having  been  made  in  respect  of  that 
particular  policy  ?  The  party  making  those  payments  might  very 
well,  and  very  reasonably,  as  the  Government  might  have  done 
in  the  case  of  GodsaU  v.  Boldero,  have  stipulated  that  all  the 
parties  named  should  hand  over  the  benefit  of  the  policy.    Bat 
when  the  company  were  in  the  same  position,  and  always  would 
be,  whether  the  object  of  the  insurance  were  effected  or  not,  or 
whether  the  insured  were  in  a  better  or  worse  position,  what 
eflect  could  that  possibly  have  upon  a  contract,  the  constroction 
of  which,  in  the  estimation  of  the  company,  was  simply  and 
solely  the  value  of  the  contingency  agUDst  which  they  had  to  in- 
sure, and  which  had  no  bearing  whatever  upon  the  position  of  the 
assured.   That  was  decided  by  the  Court  of  Exchequer  Chamber 
in  regard  to  a  policy  upon  a  whole  life,  where  the  party  had  re- 
ceived  the  particular  beneBt  for  which  he  insured.    They,  there- 
fore,  brought  the  case  to  this,  that  the  first  thing  to  be  done 
is  to  look  at  the  contract,  and  that  only.     The  contract  here  is 
plain  and  distinct ;  it  is,  in  effect,  that  if  the  party  shall  die  at 
any  time  within  two  years,  the  company  will,  in  consideration 
of  the  payments  made,  one  at  the  beginning  of  the  first  year, 
and  the  other  afterwards,  at  a  certain  period  mentioned  in  ihe 
recital  pay  down  a  given  sum  of  money.      That  is  the  plain 
contract,  and  no  other  consideration  can  be  imported  into  it  than 
to  asceitain  the  value  of  insuring  any  life  against  the  contin- 
gency there  mentioned,  namely,  the  dying  within  two  years.  If, 
indeed,  there  were  evidence  of  this  description,  for  which  I  have  in 
vain  looked,  it  might  have  been  a  case  for  the  company  to  file  a 
bill  to  reform  the  contract,  but  such  a  case  would  not  be  a  good 
defence  to  this  suit.    If  the  company,  learning  that  the  plaintiff 
was  insuring  against  a  twenty  monthi^'  contingency,  had  sud 
that  although  the  custom  of  the  office  was  to  make  the  policies 
annual  in  point  of  form,  and  therefore  they  could  be  made  in  the 
form  required  only  for  two  years,  but,  nevertheless,  they  would  in 
reality  charge  no  greater  amount  of  premium  than  their  actuary 
should  advise  would  be  a  fair  representation  of  the  risk  for 
twenty  months,  then,   I  think,  something  of  a  case  would 
have  been  made  for  saying  in  a  proper  suit  instituted   for 
the  purpose,  that  this  policy  was  one  which  ought   to   be  re- 
formed.     But  the  highest  the  defendants  bring  the  case  to  is 
this :  that  the  plaintiff  declared  his  object  was  to  be  made  safe 
for  twenty  months ;  to  which  they  replied,  that  as  the  pldn- 
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tiff  did  not  seem  very  oertiun  about  the  date,  they  would  recom-      ^  ^^^*  . 
mend  him  to  take  two  years  to  cover  it ;  and  the  plaintiff  con-        Vick- 
sentingy  they  received  what  they  considered  the  full  value  in    Ch^cbllob 

premiums  for  an  insurance  for  that  period.     That  excludes  the        .' 

possibility  of  their  considering  they  were  insuring  for  twenty         ^^^ 

months  only.     Upon  that  point  I  had  not  the  slightest  doubt       Lomdoit 

throughout  the  case ;  indeed,  it  is  nowhere  said  by  any  one  of  ^wspuTAJiLa 

their  agents,  that  the  premium  was  calculated  in  any  other  way      Compamt. 

than  for  the  two  years.     But  they  do  say  that  the  plaintiff  first      Jntignmu 

intended  to  insure  for  life,  and  they  told  him  that,  looking  at 

the  nature  of  the  risk,  they  did  not  like  speculative  insurance, 

and  would  not  insure  for  the  whole  life,  the  phuntiff  only  wanting 

to  effect  an  insurance  against  the  twenty  months,  and,  therefore, 

they  would  charge  him  less  for  insuring  for  two  years.     Of 

course  the  risk  of  any  given  individual  of  thirty  years  of  age 

dying  within  the  next  two  years,  and  the  general  risk  extending 

over  his  whole  lifetime,  are  two  very  different  things  to  be 

Tslned,  and  the  company  would  charge  much  less  to  insure  for 

two  years  than  for  life.     This  perfectly  explains  that  part  of  the 

evidence. 

The  only  question,  then,  that  really  arises  is  upon  the  statute. 
The  contract  itself  is  clear,  and  according  to  the  judgment  of  the 
Court  of  Exchequer  Chamber,  unless  I  find  something  in  the 
statute,  which  has  made  the  contract  void,  or  something  which 
prevents  the  plaintiff  from  recovering  the  whole  amount  of  the 
sum  insured,  he  is  entitled  to  recover.  It  seems  that  the  strength 
of  the  defendants'  argument  is  to  prove  that  the  contract  was 
void ;  and  some  cases  were  put,  which  I  can  well  conceive  might 
lead  to  very  considerable  frauds  upon  the  statute,  if  the  doctrine, 
which  I  think  I  am  authorized  to  lay  down  in  this  case  were 
extended  in  all  its  possible  consequences,  and  to  all  the  frauds, 
which  persons  availing  themselves  of  such  a  case  might  consider 
themselves  justified  in  perpetrating.  This  gentleman  has  cer- 
t^nly  insured  against  the  event  of  A.  being  alive  at  the  end  of 
two  years,  whereas  he  had  no  interest  for  something  less  than 
three  months  of  that  time.  That  there  was  such  a  question  is, 
I  think,  in  favour  of  the  policy.  The  statute  says  the  policy  is 
vdd  unless  the  party  has  some  interest  in  the  event  insured* 
That  he  had  some  interest  in  insuring  for  a  year,  when  his  in- 
terest was  for  the  whole  year  except  a  few  weeks,  no  one,  I  think, 
win  deny,  although  he  had  not  an  interest  for  the  whole  period 
as  to  the  event  insured. 

The  case  was  ui^ed  upon  me  of  an  insurance  against  accident, 
eflfected  by  a  party  travelling  on  a  railway,  and  the  company 
saying  it  may  have  a  counter-insurance  upon  the  whole  life  of 
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1S56.  ^     f^^  party.     Put  the  convene  of  this  case,  and  aay  that  a  man. 

Vies-        having  an  iuterest  in  one  day  of  a  life,  goes  to  an  assurance  com- 

^^^^^*    pany  and  proposes  to  insure  the  life  for  one,  two,  or  three  years, 

or  for  life.     All  these  cases  must  be  tried,  leaving  it  to  the  jury 

Law         only  to  say  whether  a  fraud  upon  the  statute  has  been  com- 
LoHDov       mitted ;  and  if  any  device  of  that  description  be  found  in  order 
UmsmAssM  iq  evade  the  statute,  it  would  be  very  properly  left  to  the  jury 
Okmfakx.      to  say  how  such  a  case  should  be  dealt  with«     The  whole  of 
Judgmwu      ^^  ^^^^^^  shows  C(nnplete  bona  Jides  on  the  part  of  this  gentle- 
man.    He  said  he  would  pay  the  premiums  for  twenty  months, 
and  the  company  refused,  saying  they  would  take  the  premiums 
for  two  years,  and  that  the  Legislature  never  meant  to  prevent 
a  party  insuring,  because  it  was  the  custom  of  the  office  to  deal 
in  this  way.     I  think  it  quite  dear  that  upon  the  whole  course 
of  the  transaction  between  the  parties,  the  pliuntiff  laid  bare  his 
object,  and  told  them  his  view  as  to  the  twenty  months.    The 
defendants  have  insisted  upon  this  a  good  deal  as  showing  that  it 
was  merely  a  contract  of  indemnity,  but  having  stated  to  them 
his  object,  they  advised  the  plaintiff  to  take  an  insurance  for  two 
years,  as  the  best  mode  of  covering  the  whole  chance.     The 
plaintiff  consented,  and  thereupon  the  company  entered  into  a 
bargain  for  the  two  years,  for  which  they  received  the  fall 
value.     As  between  them  and  the  assured,  therefore,  I  must 
treat  it  entirely  as  a  contract.     The  question  is,  whether,  sit- 
ting here  to  administer  the  law,  I  am  to  destroy  this  contract, 
which  the  {larties  have  clearly  entered  into,  and  whether  I  can 
discover  any  ground  of  public  policy,  upon  which  it  contravenes 
the  statute  for  preventing  wagering.     I  do  not  think  I  can  fairly 
say  it  is  within  either  the  words  or  the  spirit  of  the  enactment 
I  do  not  think  it  within  the  words  **  have  no  interest "  in  the 
insured;    nor   within  the  spirit,   the   insurance  having  been 
effected  in  the  way  I  have  described. 

The  third  section  of  14  Geo.  3.  c.  48.  provides  that  a  party 
shall  not  recover  more  than  the  amount  of  the  interest  which  he 
had  in  the  event  insured.  The  argument  which  was  based  upon 
this  section,  and  to  which  I  cannot  for  one  moment  accede,  was, 
whether  that  interest  is  not  to  be  measured  by  some  sort  of  dis- 
count of  what  the  interest  is  at  a  given  time  in  a  person's  life,  who 
may  or  not  die  at  the  end  of  two  years ;  that  the  value  of  the  pos- 
sible time  he  may  live  is  to  be  discounted  from  the  present  worth 
of  the  money  so  paid.  I  apprehend  that  in  insuring  a  person's  life, 
or  dealing  with  annuities,  or  the  like,  the  value  to  be  recovered 
is  the  value  to  be  received  upon  the  determination  of  the  event; 
that  b,  the  value  which  the  party  has  in  the  policy.  The  same 
sort  of  question  might  be  said  to  arise  here  as  to  whether  the 
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e?ent  happening  six  weeks  before  the  expiration  of  the  policy, 

the  party  is  not  to  be  deprived  of  some  portion  of  that  value.         Vks- 

I  apprehend  that  in  this  case  the  matter  has,  if  anything,  become    ^^^^'^ 

fiomewhat  more  valuable,  for  in  looking  at  the  contract  alone        

without  the  statute,  the  plaintiff's  interest  arises  six  weeks  be-         ^^ 
fore  the  particular  termination  of  the  event.     It  is  rather  more       LoxnMm 
valuable  at  the  end  of  the  two  years  than  the  plaintiff  had  in  ^^*p^^ 
the  particular  interest  he  has  insured.     It  cannot,  therefore,  be      Comfj^y. 
said  that  the  value  he  is  to  receive  is  in  any  way  to  be  cut      Judgmnu 
down.    It  was  said  that  coupling  together  the  statute  in  the 
mode  there  pointed  out,  in  which  the  interest  is  to  be  recovered, 
and  the  term  of  the  policy,  which  is  limited,  and  for  an  event 
certain,  and  not  a  continuing  interest  during  the  whole  life, 
they  must  be  construed  together  as  amounting  to  this,  —  that 
the  only  thing  the  parties  could  have  in  view  was  not  a  continu- 
ing interest  going  on  de  anno  in  annum  throughout  the  whole 
life  of  the  party,  but  it  must  have  been  a  particular  object, 
namely,  the  particular  event  against  which  the  insurance  was 
made.     The  answer  to  that  I  find  in  the  contract,  because  the 
?iew  I  take  of  it,  which  ^  was  also  the  view  of  the  Court   of 
Exchequer  Chamber,  is,  that  as  between  the  parties,  the  con- 
tract alone  is  to  be  looked  to,  and  that  with  reference  to  public 
policy,  it  is  to  be  considered  whether  or  not  the  contract  is  void, 
or  whether  the  party  can  or  not  receive  anything  more  than 
the  specific  amount  of  money.     If  he  had  insured  for  10,000/. 
when  his  interest  was  only  6000^,  the  statute  would  have  cut  it 
down  to  that  particular  suul     The  contract  would  exist  be- 
tween the  parties,  but  public  policy  would  intervene  and  cut 
down  the  result.     I  do  not  think  that  in  this  case  there  is  any- 
thing to  cut  it  down,  because  on  the  face  of  the  contract  the 
interest  is  rather  less  valuable  at  the  time  the  event  was  insured 
against  than  at  the  time  of  its  happening.    It  b  of  greater  value 
at  the  end  of  the  two  years  than  at  the  death.    The  circumstance 
that  Goduil  v.  Boldero  was  the  law  of  the  land  at  the  time  of 
the  filing  of  the  bill,  does  not  appear  to  give  any  weight  to  the 
defendants'  case,  for  by  one  of  their  rules,  the  company  declare 
'*  that  a  party  having  had   an   interest    in    the  life  assured, 
shall  not  lose  the  benefit  of  the  policy,  although  his  interest 
should  terminate  before  the  death  of  the  assured.'* 

Declare  that  on  the day  of ,  being  three  months 

after  proof  was  given  to  the  satisfaction  of  the  directors  of  the 
company  of  the  death  of  T.  D.  Law,  the  stocks,  funds,  securi- 
ties, and  property  of  the  company  became  charged  with,  and 
liable  to,  the  payment  of  the  sum  of  2999/.  to  the  plaintiff. 
Solicitors:  Z>.  CuUington^  jun. ;  and  Atkins  tf  Andrew*^ 
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HAWKINS  V.  GATHERCOLE. 

IN  1845  the  Key.  M.  A.  Grathercole  made  a  mortgage  in  fes 
to  the  plsdntifffor  aecuring  the  repayment  of  24,500/.  on  the  8th 
of  August  1852,  and,  at  the  same  time,  gave  a  warrant  of 
attorney  for  49,000^  as  a  collateral  security.  Judgment  was 
entered  up  on  this  warrant,  and  registered  under  1  &  2  Vict. 
c  110.,  on  the  5th  of  September  1845,  and  was  afterwards  duly 
re-registered. 

Shortly  after  giving  this  warrant  of  attorney,  Mr.  Gatheroole 
became  the  incumbent  of  the  vicarage  of  Chatteris  Nuns,  in  the 
diocese  of  Ely.  In  September  1849,  the  interest  on  the  mortgage 
being  in  arrear,  the  plaintiff  issued  2kfi,fa. ;  but,  not  being  able 
thus  to  recover  the  whole  amount  of  interest  due,  he  issued  a 
judgme^asa  sequestration  in  November  1849.  The  debt  not  being  then 
charge  upon  payable,  this  sequestration  was  only  available  for  the  arrears  of 
and  a  receiver  interest  due  when  it  was  issued.  Certain  other  judgment  cre- 
wu  appointed,  jitors  of  Mr.  Gathercole,  whose  judgments  were  subsequent  to 
subsequent  that  of  the  plaintiff,  also  issued  sequestrations.  The  plaintiff 
^  reStoMssned  ^^^  ^*®  ^^'  against  Mr.  Gkthercole,  the  subsequent  judgment 
and  published    creditors,  and  the  Bishop  of  Ely,  praying  a  declaration  that  the 

plaintiff  was  entitled  to  be  paid  his  mortgage  debt  and  interest 
in  priority  to  the  sums  due  to  the  other  judgment  creditors,  and 
that  his  judgment  was  a  charge  upon  the  benefice  and  the  profits 
of  it,  and  for  a  receiver. 

On  the  2l8t  of  November  1850,  Vice-Chancellor  Lord  Cran" 
worth,  on  a  motion  for  a  receiver  and  injunction,  held  that, 
heundertaidng  under  1  &  2  Vict.  c.  110.  s.  13.,  the  plaintiff 's  judgment  was  a 
Ws^^u'^i?'  charge  on  the  profits  of  the  benefice,  (1  Sim.  N.  S.  63.)  and  made 
tration  as  the  an  order  referring  it  to  the  Master  to  appoint  some  proper  person 
direct*  On  ^  receive  the  "  com  rents,  rents  in  lieu  of  tithes,  and  all  other 
appeal,  it  being  rent«  of  what  kind  soever,  offerings^  fruUt,  oblatiotiM,  obventions, 

receiver  ought  pensions,  portions^  and  all  other  the  commodities  and  emoluments, 
not  to  have 


a  seques- 
tration, and 
upon  motion 
to  commit 
him  for  con- 
tempt in  so 
doing,  he  was 
ordered  to 
pajr  the  costs 
of  the  motion. 


hereditaments,  and  premises  belonging  or  appertaining  to  the 
vicarage,  &c."  The  order  went  on  to  direct  **  that  the  said 
receiver  do  provide  for  the  service  of  the  church  oft/ie  said  parish, 
and  make  and  pay  a  proper  allowance  and  remuneration  to  the 
persons  serving  the  sameJ*  An  injunction  was  also  granted  to 
restrain  Mr.  Gathercole  and  the  subsequent  judgment  creditors 
from  receiving  the  profits  of  the  living,  and  to  restrain  the 
J7eU,  that  the    judgment  Creditors  from  executing  their  writs  of  sequestration. 

creditor  who      •'      «* 

issued  the  sequestration  was  not  to  be  deprived  of  any  priority  which  he  had  gained  by  issoing  it 
when  he  did. 
The  rules  for  ascertaining  the  extent  to  be  given  to  general  words  in  a  statute  considered. 


been  ap« 
pointed,  but 
that  a  seques- 
tration was 
the  only  way 
of  enforcing 
the  judgment 
agawst  the 
profits  of  the 
benefice,— 
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Under  diis  order  Mr.  Border,  the  solicitor  of  the  Bishop  of 
Ely,  who  was  already  the  sequestrator,  was  appointed  receiver. 

In  1851  a  person  of  the  name  of  Carrack  recovered  judgment 
against  Mr.  Gratheroole,  and  gave  notice  of  it  to  the  phuntiif, 
and,  in  February  1852,  was  made  a  party  by  supplemental  bill 
On  the  30th  of  April  1652  Carrack  issued  a  sequestration,  which 
was  published  on  the  9th  of  May  following.  The  plaintiff 
moved  to  commit  him  for  a  contempt  in  publishing  a  seques- 
tration while  a  receiver  was  in  possession,  and,  on  the  2nd  of 
July  1852,  Vice-chancellor  Kindex*Iey  ordered  as  follows :  that 
Carrack  do  pay  the  costs  of  the  application ;  and  Carrack  sub- 
mitting to  deal  with  his  sequestration  in  such  a  manner  as  the 
Court  shall,  from  time  to  time,  direct,  and  undertaking  that  the 
eeqaestrator  in  that  character  shall  not  receive,  collect,  or  levy 
any  portion  of  the  issues  or  profits  of  the  living,  without  the 
leave  of  the  Court,  let  no  further  order  be  made  on  the 
motion,  (a) 

The  cause  came  on  to  be  heard  before  Vice-Chancellor 
Kindersky,  who  considered  himself  bound  by  the  view  of  the 
hw  which  Lord  Cranworth  had  taken  when  the  application  for 
a  receiver  was  made,  and  he  accordingly  made  a  decree  giving 
the  phuntiff  such  relief  as  was  asked  by  his  bill.  The  subse- 
quent judgment  creditors  appealed. 

Mr.  Baify,  Mr.  Simpson,  Mr.  Giffard,  and  Mr.  Bonham 
Catier,  for  the  appellants. 

The  question  is  whether  the  profits  of  a  benefice  come  within 
1&2  Vict.c.  110.  s.  13. 

It  is  dear  that  a  beneficed  clergyman  cannot  directly  charge 
the  profits  of  his  benefice :  Arbuckb  v.  Cawian  (6),  Bishop  v. 
Haieh  (c),  Alehin  v.  Hopkins  (d),  SaUmarshe  v.  Hewett  {e) ;  and 
that  before  the  passing  of  the  statute  1  &  2  Vict  a  110.,  a 
judgment  was  not  a  charge  on  the  profits  of  a  benefice,  Cottle 
V.  Warrington  {jj) ;  though  section  10.  of  the  Statute  of  Frauds 
contains  words  as  extensive  as  those  in  section  13.  of  this  Act. 
The  cases  as  to  judgments  under  the  old  law  are  collected  in 
ArcVboUts  Practice,  p.  699.  <<  Elegit"  See  Colebrook  v.  Zay- 
ton{h)9  Cuddington  v.  Withy,  (i)  The  law  was  founded  on 
pubfic  policy,  and  can  this  Act  have  been  intended  to  alter  it 
by  a  mde  wind?    Johnson  v.  Holdsworth.  (A) 

Section  55.  of  the  Act  shows  that  the  assignees  of  an  insol- 
vent clergyman  can  only  reach  the  profits  of  his  benefice  by 
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^  sequestration^  and  it  is  not  without  necessity  to  be  assumed  that 

LoBSf        the  Legislature  intended  to  give  judgment  creditors  a  better 

jc«^  right 

Hawkjuts         Every  word  in  section  13.  can  have  an  object  given  to  it, 
^StATHBBcoLx.  ^^*^^^*  refcrrbg  to  the  profits  of  a  benefice.     "  As  if  he  had 

power  to  charge,"  is  satisfied  by  reference  to  an  estate  tail- 
'^^"**"  See  Fletcher  v.  Steele,  (a)  The  latter  part  of  the  section  was 
only  intended  to  express  the  machinery  for  working  out  the  first 
part,  not  to  extend  its  meaning.  TVliere  it  is  intended  to  give 
a  judgment  a  greater  effect  than  a  charge  in  writing  would  have, 
express  words  are  used,  as  in  the  case  of  an  estate  tail  The 
clause  was  never  intended  to  bind  property  on^which  the  debtor 
could  not,  by  his  own  act,  create  an  effectual  security. 

General  words  in  an  Act  are  not  to  be  pushed  to  their  utmost 
extent,  if  this  would  make  them  interfere  with  a  specific  pro* 
vbion  in  a  prior  Act:  Thomson  v.  Advocate* General  (6),  ifey- 
don^s  Ca^e  {c\  Dwarris  on  Statutes,  p.  5S2.  Can  it  be  contended 
that  a  judgment  would  be  a  charge  on  lands  granted  by  the 
Crown  for  public  services  (34.  35,  Henry  8.  c.  20.),  or  on  landi 
inalienably  entailed  by  Act  of  Parliament. 

The  plaintiff's  construction  interferes  with  12  &  13  Viet, 
c  67.,  and  this  brings  the  case  within  the  principle  of  Dean  of 
Ely  V.  Bliss,  (rf) 

-  Dighy  v.  Irvine  (e)  decides  that  the  section  in  the  Irish  Act, 
corresponding  to  section  11.  of  the  1  &  2  Vict  a  110.,  does  not 
make  property  liable  to  an  elegit  which  was  not  so  before. 
Therefore  *' rectories  and  tithes,"  in  section  11.,  do  not  include 
the  profits  of  a  benefice,  and  they  cannot  receive  a  more  ex- 
tended construction  in  section  13. 

The  sequestrator  is  the  servant  of  the  Bishop,  Harding  v. 
HaU{g)\  a  receiver  is  not,  and  the  Bishop  could  not  discharge 
his  duty  without  the  risk  of  committing  a  contempt  of  Court  by 
interfering  with  him. 

.  Mr.  Greene^  for  the  incumbent,  and  Mr^  Speedy  for  the 
JBishop,  took  no  part  in  the  argument,  but  Mr.  Speed  oaUed  the 
attention  of  the  Court  to  the  circumstance  that  vicarages  were 
not  named  in  the  statute. 

Mr.  Swanstoni  Mr.  Baddeley  (of  the  Common  Law  Bar)> 
and  Mr.  Sidney  Smithy  for  the  plaintiff 

There  is  no  objection  at  Common  Law  to  a  charge  on  the 
profits  of  a  benefice :  fFhite  v.  Bishop  of  Peterbonmgh  (A),  Met^ 

(a)  6  Ir.  Eq.  Rep.  876. 381.  (e)  6  Ir.  £q.  Rep.  149. 

(6)  12  CI.  &  Fin.  1.  (g)  10  M.  &  W.  42. 

(c)  2  Rep.  IS.  (A)  3  Sw.  109. 

(d)  5  Beay.  574. ;   2  De  G.  M.  & 
G.  459. 
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adfe  V.  Arehiiskop  of  York  (a),  which  were  decided  on  chargce      .  ^^^'  . 
mtde  after  1 3  Eliz.  c  20.  had  been  repealed  by  43  Greo.  3.  c.  84.^        Loeds 
and  before  it  was  revived  by  57  Geo.  3.  c.  99. ;  and  see  Seton      J^^^' 
ox  Deereei,  (b)     There  are  numerous  cases  at  Common  Law  to      HAi^Kim 
the  same  effect  ^* 

If  the  decision  under  appeal  be  uf^ld,  the  change  in  the  law  is 
more  formal  than  substantial.  The  law  prohibits  express  charges  ArgmminL 
on  the  profits  of  a  benefice ;  but  they  are  in  substance  chaiged 
hj  a  judgment,  and  the  only  question  really  is  whether  they  are 
to  be  got  at  through  a  sequestrator  or  a  receiver.  [  The  Lord 
JutUee  Knight  Bruce.  Under  a  sequestration,  the  Bishop  fixes 
the  allowance  for  the  services  of  the  church.  Could  a  Court 
of  Law  interfere  with  his  discretion  as  to  the  amount  ?]  Yes. 
Morris  v.  Phelps,  (e)  [  The  Lord  Justice  Knight  Bruce.  I  do 
not  think  that  that  case  bears  you  out] 

But  though  the  change  in  the  policy  of  the  law  is  not  ma- 
terialf  the  point  is,  in  some  cases,  most  material  to  creditors. 
An  annuity  creditor  could  only  issue  sequestration  for  arrears 
dne,  and  could  not  issue  another  till  that  was  discharged ;  and 
k  the  meantime  a  subsequent  annuity  creditor  might  issue 
sequestration  and  obtain  priority  for  his  arrears  over  subsequent 
arrears  of  the  first  annuity.     This  was  unjust,  and  it  is  quite 
leasonable  to  suppose  that  the  Legislature  meant  to  alter  it  by 
giving  priority  to  all  that  was  secured  by  the  first  judgment 
As  to  the  policy  of  the  Act,  see  Harris  v.  Davison  (d) ;  and  see 
fFUtworth  V.  Gaugain{e)  as  to  its  operation.     \^Cuddington  v. 
^^^y(^)»  ^^^  Moore  v.  Ramsden{h)  were  also  referred  to.] 
The  service  of  the  churdi  may  be  as  well  provided  for  on  one 
i^w  of  the  law  as  on  the  other,  for  this  Court  would  attend  to 
the  wishes  and  opinion  of  the  Bishop.     The  same  objection  as 
to  conflict  with  the  Bishop  might  be  raised  as  to  a  lay  rec^ 
tory(t);   but  it   is  admitted   that  this   Act  applies  to  a  lay 
rectory. 

As  to  the  terms  of  the  Act,  according  to  their  natural  mean* 
ing,  they  support  our  case.  The  rule  in  HeydovCs  Case  we  do 
not  dispute,  but  it  does  not  apply.  Section  11.  of  this  Act 
cannot  restrict  section  13.  The  former  was  merely  intended  to 
extend  the  remedy  by  elegit  irom  a  half  to  the  whole,  and  we 
do  not  contend  that  it  made  liable  to  an  elegit  anything  not 
liable  before,  except  copyholds,  which  are  expressly  mentioned ; 
but  section  13.  is  of  a  substantially  different  character,  and 

(a)  1  AL  &  C.  647.  {g)  2  Sw.  174. 

(&)  F^  32a.,  1ft  edit.  (A)  7  Ad.  &  £11.  898. 

(c)  4  £xch.  895.  (t)  3  Keb.  829. ;  Gibson's  Codex, 

{d)  15  Sim.  128.  199. 

(«>   1  Phill.  728. 
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stands  alone.  It  is  a  remedial  clause,  intended  to  extend  the 
rights  of  creditors,  and  there  is  no  sufficient  reason  shown  for 
cutting  down  the  plain  meaning  of  the  words,  used. 

Then,  as  to  the  objection  that  a  vicarage  is  not  mentioned, 
the  word  rectory  includes  it :  Litulewoode^s  Provineiale^  pp.  23, 
24,  25.;  SpelmajCs  Glossary,  ''Bectoria;"  ISEdw.  1.  sUt  1. 
c.  24.;  35  Edw.  1.  stat.  2.;  9  £dw.  2.  stat.  1.  c  9.;  2 
Inst  (a) ;  StephetCs  Blackstane's  Cam.  {b) ;  3  Inst  (c) 

As  to  the  construction  of  13  Eliz.  c  20.,  see  Mow/s  v. 
Leake  {d),  and  Colebrook  v.  Lay  ton.  (e)  On  a  fur  construction^ 
a  bon&Jide  security  for  an  existing  debt  does  not  offend  sgainet 
its  provisions :  Bendry  v.  Price,  (jff)  [^The  Lord  Justice  Knight 
Bruce.  The  cases  are  against  you.]  They  are  nearly  all  cases 
of  grants  of  annuities.  [^The  Lord  Justice  Knight  Bruce. 
Alchin  V.  Hopkins  (A)  was  not.] 

Suppose,  however,  that  no  direct  charge  is  allowed,  that  is 
not  an  objection  to  allowing  a  judgment  to  operate  as  one.  A 
judgment  for  a  debt  carrying  more  than  57.  per  cent  interest 
has  been  held  to  operate  against  land,  though  a  direct  chaige  of 
it  on  the  land  would  have  been  bad  for  usury :  Lane  v.  Hot- 
loch,  (t) 

[^Carrv.  Heaton{h)f  Macrowe*s  Case(J)f  and  Dae  d  AngeU 
V.  Angell{m)  were  also  referred  to  during  the  argument.] 

Mr.  Baily  in  reply. 


Judgment. 
Jan.  19. 1855. 


The  Lord  Justicb  Enight  Bbuge.  The  principal  ques- 
tion for  decision  in  this  litigation  is,  what  interpretation  is  to 
be  put  on  1  &  2  Vict,  c  110.  s.  13.,  with  regard  to  the  case  of 
a  beneficed  clergyman,  against  whom  a  judgment  has  been 
entered  up,  the  fruits  of  his  vicarage  being  alleged  on  the  one 
side,  and  denied  on  the  other,  to  fall  within  the  operation  of 
that  section. 

It  cannot,  I  apprehend,  be  denied  that  by  the  law  of  the 
country,  as  it  stood  at  the  time  when  the  Act  passed^  a  bene- 
ficed clergyman  was  proliibited  and  disabled  from  charging,  and 
from  contracting  to  charge,  the  fruits  of  his  living,  or  any  part 
of  them,  even  as  against  himself;  a  point  as  to  which  it  must  be 
unnecessary  now  to  mention  particularly  that  numerous  class 
of  cases  to  which  ArbucKU  v.  Cawtan,  Bishop  v.  Hatch,  Alehin 
V.  Hopkins,  and  Saltmarshe  v.  Hewett  belong.     It  seems  to  me 


fa)  Pp.  407.  626. 
b)  Vol.  Hi.  p.  77. 


e)  P.  166. 

8  T.  R.  411. 

4  B.  &  Ad.  678. 
(fir)  7  Dow.  P.  C.  763. 
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equally  dear  that  the  law  in  this  respect  was  founded  on  con-     ^  ^^^'  ^ 
siderations  of  public  policy ;  that  is  to  say,  the  general  good        Lobds 
of  aociety,  and  especidly  the  temporal  support  of  the  national      Jd«icb«. 
religion.    That  general  good  was,  in  my  judgment,  if  I  may     hatows 

properly  express  an  opinion  on  the  matter,  well  consulted  by  ^ ». 

this  provision  of  our  institutions,  whether  new  in  the  reign  of 
Elizabeth  or  of  earlier  origin.     Nor  has  the  law  in  this  respect     •H^"«»^ 
been,  as  I  believe,  altered  during  the  present  reign.     Still  it  is 
ill^l,  still  impossible,  for  a  beneficed  clergyman  to  make  an 
effectual  contract  for,  charging,  even  as  against  himself,   the 
whole  or  any  portion  of  the  fruits  of  his  living,  at  least,  as  I  un- 
derstand the  matter.     If,  however,  the  present  plaintiff's  con- 
tention is  well  founded,  a  creditor  of  an  ecclesiastical  rector,  or 
of  a  vicar,  has  but  to  obtain  a  judgment  against  the  debtor  for 
the  debt,  in  order  to  be,  so  far  as  equitable  rights  and  equitable 
remedies  are  concerned,  in  the  same  position  as  if  he  had  been 
capable  of  contracting,  and  had  actually  contracted  to  charge,  at 
least  as  agidnst  himself,  the  property  belonging  to  him  in  right 
of  his  rectory  or  vicarage,  directly  with  the  debt ;  one  conse- 
qoence  of  which  must,  I  suppose,  be  the  liability  of  the  pro- 
jettj  to  foreclosure  or  sale  for  the  whole  period  of  the  incum- 
bency, under  a  decree  of  the  Court  of  Chancery,  according  to  its 
common  course  of  dealing  with  equitable  mortgages,  and  to 
have  a  receiver  placed  upon  it  by  the  same  authority  at  the  in- 
stance of  the  creditor,  a  receiver  under  an  order  for  instance, 
BDch  i»  one  of  those  now  before  us.   [His  Lordship  then  read  the 
(mier  of  the  21st  of  November  1850  (a),  laying  a  stress  on  the 
Fords  in  Italics.]     I  have  laid  a  stress  in  reading  this  order  on 
certain  particular  passages  and  expressions  in  it,  not  by  way  of 
ofaserviDg  on  the  particular  order,  but  by  way  of  observation 
upon  the  general  forms  of  the  Court  which  must  be  resorted  to 
if  such  orders  are  to  be  made. 

It  18  obvious  that  such  a  receiver  is  not  a  sequestrator  —  is 
not  the  bailiff  or  servant  of  the  ordinary,  but  is  an  officer  of  this 
Court.  In  the  case  before  us  there  appears  to  be  a  sequestrator 
also;  and  it  appears  that  the  sequestrator  is  likewise  the  re- 
cdver.  Upon  the  plaintiff^s  theory,  however,  it  might  be  other- 
wise. The  sequestrator  and  the  receiver  may  be  different  per- 
sons, or  there  may  be  a  receiver  and  no  sequestrator*  How  such 
a  state  of  things  can  be  reconciled  with  convenience,  with  policy^ 
wilJi  ecclesiastical  discipline,  or  with  order,  I  am  unable  to 
perceive. 

I  do  not  see,  for  example,  how  it  can  be  fitting  or  right  for 
the  Court  of  Chancery  to  be  placed  in  the  position  of  having  to 

(a)  iln/^,  p.  348. 
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pronounce  an  order  such  as  that  of  Aogust  1852,  made  by  a 
Vice-  ChaHcellar  in  the  course  of  the  present  litigation. 

[Hia  Lordship  here  read  the  order  which,  after  reeiting  a 
petition  by  the  incumbent,  praying  that  the  reoeiyer  might  be 
ordered  to  pay  to  the  petitioner  a  proper  allowance  and  remiH 
neration  for  the  services  performed  by  the  petitioner  in  or  coh- 
nected  with  the  church  and  vicarage,  and  that,  if  necessary,  it 
might  be  referred  to  the  Master  to  inquire  what  would  be  a 
proper  allowance  and  remuneration,  directed  the  receiver  to  pay 
to  the  petitioner  150/,  per  annum,  so  long  as  he  oontinaed  to 
perform  or  provide  for  the  services  of  the  church.  His  Lord- 
ship laid  a  stress  on  the  words  in  Italics,  and  mado  an  observa- 
tion similar  to  that  made  after  reading  the  former  order«] 

These  considerations  have  not,  I  acknowledge,  predisposed 
me  to  the  plaintiff's  construction  of  the  statute  of  the  present 
reign  that  we  are  now  dealing  with ;  nor  ought,  in  my  opinion, 
that  interpretation  to  prevail  unless  iQevitable.    Is  it  inevitable! 
I  think  not.    True,  the  words  descriptive  of  property  in  seotioa 
13.  are  large  and  general,  although  the  mere  mention  of  r^ctoriei 
and  tithes  does  not,  I  conceive,  advance  the  plaintiff's  aigament, 
whether  we  refer  to  the  Statute  of  Frauds  or  not ;  but,  assuming 
the  words  to  be  extensive  enough  to  cover  such  property  ss  that 
in  dispute,  still  it  is  impossible  for  us  not  to  see  that  there  is 
property  confessedly  and  indisputably  falling  within  the  seotion 
much  more  than  sufficient  to  give  operation  to  every  part  of  its 
description — a  description  which,  upon  every  theory,  must  be 
deemed  redundant ;  and  the  question,  therefore,  upon  the  assuoip- 
tion  in  the  plaintiff's  favour  that  I  have  mentioned  is,  whether— 
there  not  being  any  reading  suggested  according  to  which  a 
word  is  left  vrithout  an  object  (so  far  as  tlu^t  can  be  true  where 
there  is  a  superabundance  of  expressions) — ^it  is  necessary  or  right 
to  apply  them  with  literal  fulness  and  exactness;  whether,  after 
reading  the  whole  statute  with  a  due  degree  of  attention  to  the 
nature  of  the  sulyect  certainly  embraced  by  it,  to  the  state  of 
our  institutions  and  jurisprudence  when  that  Act  passed,  to  the 
judicial    construction  that  other  statutes  have  by  approvedi 
decisions  received,  and  to  the  universally  recognised  canons  b) 
which  the  interpretation  of  laws  is  regulated,  we  ought  to  coqp 
sider  the  just  view  of  section  13.  as  being  for  or  against  tb^ 
present  plaintiff     In  my  opinion  it  is  against  him.     I  am  per* 
suaded  that  seotion  13.  ought  not  to  be  read  as  extending  M 
property,  which  it  was  not,  when  the  Act  passed,  nor  siuoe  hij 
been  possible  for  a  debtor  to  affect  directiy  by  any  contract  s| 
jhis  own  for  charging  it,  I  am  persuaded  that  the  policy  of  tU 
statute  of  Elizabeth  was  not  meant  to  be  interfered  with.    ] 


XHS  EQUrrr  kefobt8.  3^5 

thinly  aoooidingly,  ilu^t  the  reoeiyer  hore  oannot  remain,  and     ._^^'  . 
that  tbe  seqaestrations  must  take  effect  according  to  their  legal       Lobds 
oounewd  order,  notwithstanding,  as  to  the  sequestration  of  the     ^^^^^ 
defendant  Carrack,  the  order  of  Uie  Snd  of  July  1862,  and  the     hawxivs 
contempt,  or  alleged  contempt,  on  the  footing  of  which  that  q^^^^^i^ 
Older  proceeded. 

I  have  only  to  observe  in  addition,  that  the  learned  Vice^       ua^»m 

CianeeUar  who  pronounced  the  last-mentioned  order,  and  whose 

nibaequent  decree  is  before  us,  does  not  appear  to  have  stated 

Us  own  view  of  the  modern  enactment  under  con^deration* 

The  ratio  decidendi  on  the  former  occasion,  the  occasion,  namelyi 

of  making  the  interlocutory  order  of  November  1850,  already 

mentioned^  seems  to  have  been  regarded  by  his  Honour  as  ren- 

dezing  it  necessary  for  him  to  m^e  a  particular  decree,  which 

decree  he  made  accordingly.    Whether  my  impression  is  that  it 

WIS  inoiunbent  on  him  so  to  treat  the  matter,  I  need  not  say, 

hi  certainly  we  have  not  thought  that  we  could  properly  do  so. 

We  have  considered  it  our  duty  to  construe  the  section  for  our* 

selves,  if  possible,  and  having  done  so,  to  act  on  the  interpret!^ 

tion  appearing  right  to  our  own  minds,  though  not  that  which 

for  the  purpose  of  the  interlocutory  proceeding  in  an  earlier 

stage  (^  the  litigation  was  adopted  by  a  distinguished  lawyer^ 

tbe  great  value  and  the  great  weight  of  whose  opinions  can  be 

icbowledged  more  sincerely  by  none  than  by  my  learned  Brother 

and  myself. 

Ths  Lord  Justici;  T^ibneb,  after  stating  the  point  to  be  de- 
cided and  reading  section  13.  of  the  statute,  proceeded  as  follows : 
The  enactment  extends,  therefore,  to  rectories  and  tithes,  and 
if  there  were  no  lay  rectories  or  lay  tithes,  no  doubt  could  be 
entertained  upon  the  question ;  but  there  being  both  lay  and 
eccleaastical  rectories  and  tithes,  the  question  arises  whether 
the  words  ^^  rectories  and  tithes  "  are  to  be  confined  in  construc- 
tion to  lay  rectories  and  lay  tithes,  or  to  be  construed  as  extend- 
ing also  to  rectories  and  tithes  constituting  ecclesiastical  bene- 
ficesL    That  such  last-mentioned  rectories  and  tithes  are  within 
the  words  of  the  Acl^  if  literally  construed,  cannot,  of  course, 
be  disputed ;  but  in  construing  Acts  of  Parliament,  the  words 
which  are  used  are  not  alone  to  be  regarded :  regard  must  also 
be  had  to  the  intent  and  meaning  of  the  Legislature. 

The  rule  upon  tliis  subject  is  well  expressed  in  the  case  of 
Stradlhig  y.  Af organ  (a),  in  which  case  it  is  said  that  ^'the 
Judges  of  the  Law,  in  all  times  past,  have  so  far  pursued  the 
intent  of  the  makers  of  statutes,  that  they  have  expounded 
Acts  whidi  were  general  in  words  to  be  but  particular  where 

(a)  Plowd.  204.  ; 

▲  ▲  2 


356  THE  EQUITY  EEPOETS. 


V, 

Gathebcole* 


.  ^^^*  >  the  intent  was  partioular."  And  after  referring  to  several  cages, 
LoBDB  the  report  contains  the  following  remarkable  passage  at  page 
jpsncM.  205. :  "  From  which  cases  it  appears  that  the  sages  of  the  law 
Hawkins  heretofore  have  construed  statutes  quite  contrary  to  the  letter 
in  some  appearance,  and  those  statutes  which  comprehend  all 
things  in  the  letter  they  have  expounded  to  extend  but  to  some 
uogmen  things,  and  those  which  generally  prohibit  all  people  from 
doing  such  an  act,  they  have  interpreted  to  permit  some  people 
to  do  it ;  and  those  which  include  every  person  in  the  letter,  they 
have  adjudged  to  reach  to  some  persons  only ;  which  expositions 
have  always  been  founded  upon  the  intent  of  the  Legislature, 
which  they  have  collected  sometimes  by  considering  the  caose 
and  necessity  of  making  the  Actj  sometimes  by  comparing  one 
part  of  the  Act  with  another,  and  sometimes  by  foreign  cir« 
cumstances.  So  that  they  have  ever  been  guided  by  the  intent 
of  the  Legislature,  which  they  have  always  taken  according  to 
the  necessity  of  the  matter  and  according  to  that  which  is  con- 
sonant to  reason  and  good  discretion.''  The  same  doctrine  is  to 
be  found  in  JEyston  v.  Studd  (a),  and  the  note  appended  to  it, 
and  in  many  other  cases.  The  passages  to  which  I  have  re- 
ferred, I  have  selected  only  as  containing  the  best  summary 
with  which  I  am  acquainted  of  the  law  upon  this  subject 

In  determining  the  question  before  us,  we  have^  therefore, 
to  consider  not  merely  the  words  of  the  Act  of  Parliament,  but 
the  intent  of  the  Legislature,  to  be  collected  firom  the  cause 
and  necessity  of  the  Act  being  made,  from' a  comparison  of  its 
several  parts,  and  from  foreign,  t.  e.,  extraneous  circumstances, 
so  far  as  they  can  justly  be  considered  to  throw  light  upon  the 
subject. 

As  to  the  words  of  the  Act,  they  are,  as  I  have  already  ob- 
served, sufficient  to  include  rectories  and  tithes  constituting 
ecclesiastical  benefices,  but  then  it  is  to  be  observed  that  the 
words  ^*  rectories  and  tithes,"  used  in  the  Act,  are  not  connected 
*with  any  other  words  exclusively  referring  to  ecclesiastical 
benefices.  There  is  not  a  word  in  the  Act  having  any  such 
exclusive  application.  Vicarages  are  not  mentioned,  nor  are 
other  preferments  belonging  to  the  higher  orders  of  the  church. 
It  was  said,  indeed,  in  argument,  that  the  word  '^ rectories^ 
would  include  vicarages,  and  authorities  were  cited  and  Acts 
of  Parliament  referred  to,  in  which  the  word  was  so  oonstrued ; 
but  the  construction  to  be  put  upon  words  must  depend  upon 
the  purposes  for  which  they  are  used,  and  upon  the  surrounding 
context ;  and  I  much  doubt  whether,  if  this  case  rested  upon  the 
words  of  this  section  alone,  it  would  be  rightj  having  regard  to 

(a)  Plowd.  465. 
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the  poiposes  and  context  of  the  Act^  to  hold  that  ecclesiastical 
benefices  M  within  those  words.     I  doubt  it  for  this  reason : 
Lord  Coke,  in  his  Commentary  on  Magna   Cliarta  (a),  states 
that  it  is  one  of  the  privileges  of  the  clergy  secured  to  them  hj 
Magna  Gharta,  that  '*  distresses  shall  not  be  taken  by  sheriffs 
or  other  of  the  king's  ministers  in  the  inheritance  of  the  church, 
wherewith  it  was  anciently  endowed ;  '*  and  again  he  states  this, 
that  if  a  person  be  bound  in  a  recognizance,  and  he  pays  not  the 
som  at  the  day,  by  the  Common  Law,  if  the  person  had  nothing 
but  ecclesiastical  goods,  the  recognizee  could  not  have  sued  a 
kmi  facias  to  the  sheriff  to  levy  the  same  of  these  goods ;  but 
the  writ  ought  to  be  directed  to  the  bishop  of  the  diocese  to 
levy  the  same  of  his  ecclesiastical  goods.     These  privileges  re- 
mained intact  down  to  the  time  of  the  passing  of  this  Act,  and, 
looking  to  the  cases  to  which  Mr,  Giffard  referred  in  his  very 
able  argument  as  collected  by  Mr.  Dtoarris,  I  am  very  much 
fsposed  to  think  that  the  general  words  used  in  this  section 
ooght  not  in  any  event  to  be  held  to  have  abrogated  these 
privileges,   there  being  ample   room    for   them    to    operate 
otherwise. 

It  is  said,  however,  that  the  Act,  being  remedial,  is  to 
be  construed  liberally  in  favour  of  judgment  creditors ;  and 
that  brings  me  to  the  cause  and  necessity  of  the  Act  being 
loade.  It  is  immaterial,  I  think,  to  consider  this  with  refer- 
ence to  the  other  purposes  of  the  Act,  of  which  there  are  seve- 
^  The  L^slature  has  left  us  in  no  doubt  as  to  what,  so  far 
as  the  judgment  creditors  are  concerned,  the  cause  and  purpose 
^f^  The  recital  of  section  11.  defines  it ;  for  that  recital  states 

• 

m  terms  the  cause  and  purpose  to  be,  that  the  existing  law  is 
defective  in  not  giving  adequate  remedies  to  judgment  cre- 
dftors,  and  it  is  expedient  to  provide  them  with  better  remedies 
^^inst  the  real  and  personal  estate  of  their  debtors.     But  here 
It  n  well  to  observe  that  it  is  not  all  the  property  of  the  debtors 
which  is  made  liable  to  the  judgment  creditors.     Simple  con- 
tract debts,  for  instance,  due  to  the  debtors  are  not  made  liable, 
which  was  decided  by  the  Court  of  Exchequer  in  Harrison  v. 
Paynter  (6) ;  and  further,  it  may  be  observed  that  among  the 
proper^  which  is  for  the  first  time  made  liable  by  this  Act, 
there  is  none  in  connection  with  which  any  legal  or  moral 
obijgationj  beyond  the  moral  obligation  of  paying  his  debts, 
n*t8  upon  the  debtor.     Thus,  ecclesiastical  goods,  although  they 
niay  be  reached  by  sequestration,  are  not  in  terms  brought  with- 
^  the  grasp  of  the  sheriff.    These  omissions  from  the  Act  point 
to  a  more  limited  construction,  and  must  be  taken  into  account 
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in  detenxiining  whether  and  to  what  extent  the  Ubend  con- 
Btraction  contended  for  hj  the  judgment  creditor  ought  to  be 
applied*  In  considering  that  questioni  regard  must  be  had,  not 
merelj  to  what  is  contained  in  the  Act^  but  to  what  is  omitted 
from  it^  and  also  to  all  the  other  considerations  which  hear  upon 
the  construction  of  the  Act.  Looking  at  the  case  in  this  point 
of  TieW)  I  think  that  no  very  material  weight  is  due  to  the  argu- 
ment in  favour  of  the  plaintiff*  founded  upon  the  cause  and  pur- 
pose of  the  Act. 

We  are  next  to  collect  the  intention  of  the  Legislatore  by 
comparing  the  seyeral  parts  of  the  Act.     Section  11. 1  haye 
already  referred  to.     It  enables  the  sheriff  to  deliver  execution 
of  all  the  landsj  tenements,  rectories,  tithes,  rents,  and  here- 
ditaments in  like  manner  as  he  could  before  do  of  a  moiety  of 
the  lands  and  tenements.    It  is,  I  think,  to  be  collected  firom 
the  language  of  this  section,  that  the  rectories  and  tithes  re- 
ferred to  in  it  are  lay  rectories  and  lay  tithes,  and  not  rectories 
and  tithes  constituting  ecclesiastical  benefices.     It  is  true,  in- 
deed, that  what  the  sheriff  could  take  at  the  time  of  the  pass- 
ing of  the  Act  is  in  this  section  put  by  way  of  example, — ''  in 
like  manner  as  he  may  now  make  and  deliver  execution  of  one 
moiety  of  the  lands  and  tenements  $"  but  I  think  tiie  example 
applies  to  the  quantum,  and  not  to  the  character  of  the  estate. 
It  is  put  by  way  of  contrast  that  he  shall  deliver  execution  of 
all  in  like  manner  as  he  may  now  deliver  execution  of  a  moiety, 
and  although  what  the  sheriff  could  then  deliver  execution  of  is 
referred  to  as  a  moiety  of  the  lands  and  tenements,  it  is  to  be 
remembered  that  the  word  ''  land,"  which  is  alone  used  in  the 
Statute  of  Westminster  the  Second,  had  always  been  construed 
to  include  tenements,  and  that  by  the  Statute  of  Frauds  it  is 
almost  in  terms  defined  by  the  Legislature  as  including  lands, 
tenements,  rectories,  tithes,  rents,  and  hereditaments,  the  very 
words  used  in  this  section.     The  language  of  section  10.  of 
the  Statute  of  Frauds  is  this.    [His  Lordship  here  read  that 
section.]     That,  therefore,  seems  to  consider  that  rectories  and 
tithes  were  within  the  word  '^  land "  as  referred  to  in  the  Sta- 
tute of  Westminster  the  Second.    It  does  not  seem  to  me, 
therefore,  that  section  11.  of  the  present  Act  wae  meant  in 
any  way  to  extend  the  real  estate  of  which  the  sheriff  could 
deliver  execution,  except  so  far  as  relates  to  copyholds,  which 
are  specifically  mentioned.    If  before  the  passing  of  the  Act  he 
could  not  deliver  execution  of  an  ecolemastical  benefice,  —  and 
for  the  reasons  I  have  stated,  I  think  that  he  could  not,  and  no 
instance  has  been  brought  forward  of  his  having  done  so,— I 
think  that  he  could  not  do  so  after  the  passing  of  the  Act,  but 
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that  the  words  "  rectories  and  tithes,**  in  section  11.  must  be      l  ^^^' ^, 
cougtnied  as  they  have  been,  in  effect,  construed  under  the  Sti^      ^  Lobim 
tote  of  Frauds,  to  extend  only  to  lay  rectories  and  lay  tithes. 
This  construction  has  been  already  put  upon  3  &  4  Vict,  c  10& 
B.  19.,  which  is  in  terms  identical  with  section  11.  of  this  Act, 
in  tiro  cases  in  Ireland,  Digby  y«  Irvine  (a),  and  Lymberry  v. 
Htbhanu  (b)    In  the  former  of  these  cases,  the  late  Master  of 
the  BoDs  in  Ireland,  Mr.  Blachbume,  the  weight  of  whose 
jadgments  cannot  be  too  highly  spoken  of,  expresses  himself 
thus,  —  ^  There  is  not  a  single  intimation  of  an  intention  of 
the  Legislature  to  enlarge  the  description,  or  change  the  cha^ 
ncter,  of  the  estate  which  might  be  extended  upon  an  elegit 
onder  the  Statute  of  Westminster,  or  the  Statute  of  Frauds." 
And  in  the  latter  case,  the  present  Master  of  tlie  Balls  in  Ire^ 
land,  whose  authority  is  also  entitled  to  very  great  respect,  con- 
curred in  this  opinion  of  his  predecessor,  and  held  that  a  receiver 
of  an  ecclesiastical  tithe  rentcharge  could  not  be  appointed 
under  section  21.  of  the  same  Act,  which  empowers  the  appoint- 
ment of  a  receiver  of  the  lands,  tenements,  rectories,  tithes, 
rents,  and  hereditaments  made  liable  by  section  19.  of  that  Act. 
I  think,  therefor^  both  for  the  reasons  I  have  stated,  and 
opoD  the  authorities  to  which  X  have  referred,  it  must  be  taken 
tt  settled,  that  the  words  '*  rectories  and  tithes,"  in  section  11. 
of  this  Act  mean  only  lay  rectories  and  lay  tithes. 

It  was  said,  however,  that  although  the  construction  to  be  put 
npon  the  words  **  rectories  and  tithes,"  in  section- 11.  might  be 
thus  limited,  a  more  extended  construction  ought  to  be  put 
upon  the  same  words  as  used  in  section  13.  of  the  Act ;  but 
although  the  interests  which  can  be  reached  under  section  13* 
are  more  extenrive  than  those  which  can  be  reached  under  seo^ 
tion  11.^  as  might,  indeed,  be  expected  from  the  difference  of 
the  remedies  given  by  the  two  sections,  yet  the  same  terms  are 
naed  in  each  section  to  describe  the  property  which  can  be 
affected  under  it;  and  section  13.,  as  I  read  the  statute,  is  in 
effect  a  supplement  to  section  11.  Under  section  11.  the 
judgment  oreditor  could  take  the  profits  of  the  property  affected 
by  it,  bat  he  could  take  no  more.  His  remedy  was,  in  this 
respect,  defective ;  and  section  13.  supplies  the  defect  by  giving 
Urn  a  charge  upon  the  property.  It  is  difficult  to  suppose  that 
the  Legislature  could  intend  to  embrace  within  the  same  words, 
in  different  parts  of  the  same  Act  of  Parliament  in  the  one  case 
only  lay,  and  in  the  other  both  lay  and  ecclesiastical  rectories 
and  tithes,  more  especially  when  it  is  considered  that  the  two 


(a)  6  It.  £q.  Rep.  149.  4  Ir.  Jotist,  213.,  nonL  Vincent  v. 

(6)  1  Jr.  Cfa.  Sep.  633. ;  affirmed     EeUkam. 
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properties  differ  so  essentially  in  their  character  and  attri- 
LoxDs        bates. 

There  is^  indeed,  as  it  seems  to  me,  greater  difficulty  m  con- 

lUinuKs      struing  the  words  ''  rectories  and  tithes,"  as  used  in  section  13. 
GATKmcouL   *^  extend  to  ecclesiastical  rectories  and  tithes,  than  there  would 

be  in  putting  that  construction  upon  those  words  in  section  11., 
"*^^^  for  the  context  of  section  13.  shows,  I  think,  that  ecclesiastical 
rectories  and  tithes  could  not  be  intended  to  be  included  in  it. 
The  remedy  given  upon  the  charge  created  by  thb  section  is  to 
be  the  same  as  if  the  person  against  whom  the  judgment  is  en- 
tered up  had  had  power  to  charge  the  hereditaments  on  which 
the  section  operates,  and  had  by  writing  under  his  hand  agreed 
to  charge  the  same.  How  could  such  a  remedy  be  applied  in 
the  case  of  an  ecclesiastical  benefice  ?  There  could  of  course  be 
no  sale,  and  no  foreclosure. 

I  may  add,  upon  this  part  of  the  case,  that  down  to  the  time 
of  the  passing  of  this  Act  of  Parliament,  judgments  were  not 
charges  on  ecclesiastical  benefices,  as  was  decided  by  the  Queen*s 
Bench  in  the  case  of  Cottle  v.  Warrington,  (a) 

There  is  another  provision  of  this  statute,  which,  in  com- 
paring its  several  parts,  seems  to  me  of  importance  to  be  attended 
,  to.  By  section  55.,  the  assignees  of  a  beneficed  clergyman  who 
becomes  an  insolvent  debtor  under  the  Act,  can  proceed  against 
the  benefice  only  by  sequestration ;  and  it  would  not,  I  think, 
be  consistent  either  with  reason  or  good  discretion,  to  hold  that 
whilst  an  assignee,  who  stands  in  the  position  of  a  trustee  for 
all  the  creditors,  is  thus  restricted,  it  could  be  intended  that 
a  judgment  creditor  should  be  at  full  liberty  to  proceed 
either  by  execution  at  Law  or  by  a  receiver  in  Equity,  which 
he  must  be  entitled  to  do  if  the  benefice  be  subject  to  an 
ele^t  under  section  11.,  or  be  charged  in  Equity  under 
section  13. 

.  This  provision  was  attempted  in  the  argument  to  be  turned 
to  the  advantage  of  the  judgment  creditor,  upon  the  ground 
that  it  showed  that  an  express  exception  was  deemed  necessary 
for  the  protection  of  ecclesiastical  benefices,  but  the  observation 
does  not  meet  the  argument  arising  out  of  the  provision,  as  the 
assignment  under  the  Insolvent  Debtors  Act  might  be  held  to 
operate  on  the  whole  estate,  and,  therefore,  render  the  exception 
at  least  prudent,  if  not  necessary.  The  observation  leaves 
wholly  unaffected  the  argument,  that  the  fact  of  the  provision 
not  having  been  applied  to  property  affected  by  sections  11.  and 
13.,  tends  very  much  to  show  that  ecclesiastical  benefices  were 
oot  intended  to  be  included  in  them.     Upon  the  whole,  the 

(a)  ^  B.  «c  Ad.  447. 
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conclusion  to  l^  derived  from  the  comparison  of  the  several      .  ^^"^     ,  • 
parts  of  the  Act,  seems  to  me  to  be  very  strong  against  the       Lords 
positions  contended  for  on  the  part  of  the  judgment  creditor.  Jdsticbs. 

T^e  have  then  further  to  consider  whether  the  extraneous      Hawkins 
circumstances,  so  far  as  they  bear  upon  the  question,  tend  to  sup*  ^* 

port  the  ai^gument  on  the  part  of  the  judgment  creditor.    They 
8eem  to  me  to  have  a  directly  opposite  tendency.    Up  to  the        «<9»»«» 
time  of  the  passing  of  this  Act,  the  proceeding  by  sequestration 
was  the  known,  established,  and  only  mode  of  subjecting  eccle- 
siastical benefices  to  thp  payment  of  debts.      That  course  of 
proceeding  is  referred  to  by  the  Act  itself,  in  the  case  of  be- 
neficed clergymen  becoming  insolvent  debtors.     Could  the  Le- 
gislature, then,  have  intended  silently  to  abolish  it  in  the  case 
of  judgment  creditors,  and  to  substitute  for  it  an  elegit  or  a 
rooeirer?    Again,  at  the  very  time  this  Act  was  passing  through 
Parliament,  the  Benefices  Pluralities  Act,  1  &  2  Vict.  c.  106., 
most  have  been  under  consideration.     That  Act  gives  powers  to 
the  bishops,  and  renders  it  imperative  upon  them  to  ap{K>int 
curates,  and  to  assign  stipends  to  them,  in  cases  of  benefices 
under  sequestration.     Would  these  powers  and  duties  have  been 
confined  to  cases  of  sequestration,  if  it  had  been  supposed  that 
tlie  benefices  could  be  otherwise  affected  ?    But  there  is  another 
coDsideration  of  infinitely  greater  importance.     By  the  statute 
of  Elizabeth,  revived  by  57  Geo.  3.  c.  99.,  the  clergy  are  re- 
strained from  creating  any   charge  upon  their  ecclesiastical 
benefices.     They  were  so  restrained  upon  the  most  sound  prin- 
aples  of  public  policy :   could  it  be  intended  by  the  Legislature 
itself  to  create  a  charge,  the  creation  of  which  it  refused  to  permit, 
upon  the  ground  of  public  policy  ?     Was  it  intended  by  this 
Act  practically  to  repeal  the  statute  of  Elizabeth  ?  for  no  one 
can  doubt  that  if  judgments  are,  by  this  Act,  made  charges  upon 
ecclesiastical  benefices,  that  statute    is    practically  repealed. 
Cleigymen  may  confess  judgments,  and  the  judgments  imme- 
diately become  charges  on  their  benefices  with  all  the  conse- 
quenoes  resulting  from  the  provisions  of  the  Act. 

It  was  said,  with  reference  to  the  first  of  these  considerations, 
tbat  the  bishop  was  the  oflicer  of  the  Courts  of  Law,  to  execute 
the  writs  of  sequestration, — the  ecclesiastical  sheriff;  and  that 
the  Courts  of  Liaw  would  examine  his  accounts,  as  they  would 
examine  the  accounts  of  sheriffs;  and  the  case  of  Morris  v. 
Pkelps  (a)  was  referred  to  upon  this  point.  I  am  not  aware 
to  what  length  the  Courts  of  Law  have  gone  in  these  cases,  — 
whether  they  have  interfered  with  the  allowances  made  by 
bishops  to  provide  for  the  services  of  the  church.     If  they  have 

(a)  4  Exch.  895. 
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not,  the  bishops  would  not  seem  to  stand  in  all  respects  in  the 
same  situation  as  sheriffs.  They  may^  indeed^  be  officers  of  the 
Court,  but  they  would  be  its  officers  with  discretionary  powers. 
If,  on  the  other  hand,  the  Courts  of  Law  hare  interfered  with 
these  allowances,  I  think  it  deserves  much  consideration  whether 
they  have  not  infringed  upon  the  very  principle  upon  which 
the  proceeding  of  sequestration  against  ecclesiastical  benefices 
was  granted. 

In  truth,  however,  what  has  been  thus  urged  with  reference 
to  this  first  consideration  furnishes  no  answer  to  it.  Though 
the  bishops  may  be  officers  of  the  Courts  of  Law  under  writs  of 
sequestration,  they  certainly  would  not  be  its  officers  under 
writs  of  elegit,  and  I  do  not  see  how  they  could  at  all  be  brought 
before  the  Courts  of  Law  in  proceedings  under  such  writs, 
much  less  do  I  see  how  the'  powers  which  the  Legislature  has 
given  to  them  in  cases  of  sequestration  could  be  called  into 
action  under  such  writs. 

It  was  further  said,  with  reference  to  the  two  first  of  these 
considerations,  that  the  difficulty  arising  out  of  them  had  been 
already  encountered  and  surmounted  by  this  Court  in  cases 
which  arose  whilst  the  statute  of  Elizabeth  was  not  in  force : 
but  in  those  cases  the  charges  were  deemed  to  be  valid,  and  this 
Court  was  compelled  to  struggle  with  the  difficulties  as  best  it 
might.  The  fact  of  its  having  thus  dealt  with  cases  which  it 
was  compelled  to  deal  with,  does  not  negative  the  existence  of 
the  difficulties  with  which  those  cases  were  attended,  much  less 
does  it  furnish  any  inference  of  intention  on  the  part  of  the 
Legislature  to  authorize  the  creation  of  charges  on  benefices, 
and  thus  to  recreate  those  difficulties. 

To  the  argument  on  the  practical  repeal  of  the  statute  of 
Elizabeth,  which  would  be  the  result  of  giving  effect  to  the 
claims  of  the  judgment  creditor,  the  answer  which  was  given, 
as  I  understand  it,  was  that  the  benefice  would,  in  any  event, 
be  liable  for  the  debts  of  the  incumbent ;  but  it  is  obvionsly  one 
thing  to  hold  that  the  benefice  would  be  liable  to  the  debts  in 
the  ordinaty  course  by  sequestration,  another  to  hold  that  it  is 
subject  to  a  charge.  In  the  one  case  the  bishop  would  be  no 
party  to  the  litigation,  in  the  other  he  would  be  a  necessary 
party  to  every  suit  for  enforcing  the  charge.  In  the  one  case 
the  settlement  of  the  allowance  to  be  made  for  the  services 
of  the  church  would  rest  with  the  bishop ;  in  the  other,  this 
Court  must  assume  to  judge  of  the  reasonableness  and  propriety 
of  the  allowance.  In  short,  in  the  one  case,  the  conflict  be- 
tween the  spiritual  and  temporal  authorities,  which,  as  I 
apprehend,  the  writ  of  sequestration  was  devised  to  avoids  would 
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in  OTOry  oaae  be  ftvoided ;  in  the  other^  it  would  in  every  case 
be  created. 

Bat,  again,  can  the  statute  of  £lizabeth  be  thus  held  to  be 
pnctically  repealed  by  snch  general  words  as  are  contained  in 
section  13.  of  this  statute  ?  I  venture  to  think  that  it  cannot, 
grounding  that  opinion  upon  the  authorities  to  which  I  have 
generally  referred,  and  adding  to  them  a  case  in  Jenkins  (a),  Judgment 
in  which  it  is  thus  said :  '*  A  special  statute  does  not  derogate 
from  a  special  statute  without  express  words  of  abrogation.** 
I  do  not  think  it  necessary  to  enter  into  the  difficulties  and  in- 
conveniences which  would  arise  from  this  case  being  decided 
in  favour  of  the  judgment  creditor.  They  are  patent,  and  were 
Boflbnently  adverted  to  in  the  course  of  the  argument 

For  these  reasons  my  opinion  is,  that  notwithstanding  the 
general  words  of  this  statute,  judgment  debts  are  not  charges 
upon  ecclesiastical  benefices.  Looking  to  what  has  already 
passed  in  this  case  upon  the  motion  for  a  receiver,  I  give  that 
opinion  with  diffidence,  but  although  diffident  of  my  own 
opinion,  as  I  must  necessarily  be  when  differing  from  one  for 
whoee  judgment  I  entertain  so  high  a  respect,  I  do  not  wish  it 
to  he  understood  that  my  opinion  is  on  that  account  less  firm  or 
less  derided.  I  have  tiie  satisfaction  of  feeling  thfit  we  can 
bardly  be  considered  to  stand  alone  in  differing  from  the 
U^  opinion  to  which  I  have  referred.  From  what  fell  from 
the  learned  Judges,  by  whom  the  cases  in  Ireland  to  which  I 
bave  referred  were  decided,  it  can  scarcely  be  doubted  what 
thehr  opinion  would  have  been  upon  section  13.  of  this  Act, 
had  it  been  necessary  for  them  to  give  any  opinion  upon  it 

I  am  indebted  to  some  gentieman  in  Ireland  for  having  re- 
ferred me  to  tiie  case  of  Lymberry  v.  BeUham,  and  as  he  has 
not  enabled  me  to  thank  him  privately,  I  take  this  opportunity 
of  thanking  him  publicly  for  the  reference. 

There  was  a  subordmate  point  raised  in  this  case  upon  a 
second  appeal  by  the  defendant  Atkins,  the  representative  of 
the  defendant  Carrack.  It  appears  that  the  defendant  Carrack, 
having  obtained  a  judgment  against  Gathercole,  issued  and  pub- 
lished a  sequestration  upon  that  judgment  after  the  appointment 
of  the  receiver,  and  that  amotion  having  been  thereupon  made 
to  commit  him,  he  entered  into  a  submission  to  deal  with  his 
sequestration  as  the  Court  should  from  time  to  time  direct,  and 
undertook  that  his  sequestration  should  not  levy  any  of  the 
issues  or  profits  of  the  living  without  leave  of  the  Court.  The 
facta  of  this  part  of  the  case  are  sufficiently  stated  in  the  report, 
1  Dreuny,  p.  12.    It  was  asked  on  the  part  of  the  plaintiff,  that 

(a)  Fifth  century,  case  11.  p.  198. 
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if  the  Court  should  be  against  him  on. the  principal  poiBt,  he 
might  be  at  liberty  to  issue  a  sequestration  in  priority  to  Car- 
rack's.  Strictly  speakings  I^pprehend  we  cannot  properly  deal 
with  this  part  of  the  case  without  a  motion  to  discharge  the  un* 
dertakingy  but,  to  save  the  parties  further  expense,  I  haye  oon- 
sidered  the  question,  and  I  think  the  plaintiff  is  not  entitled  to 
what  he  asks.  He  has  chosen  to  adopt  a  course  in  which  he  has 
failed,  and  I  see  no  ground  for  depriving  the  defendant  of  the 
benefit  accruing  to  him  from  that  failure. 


Jan,  24. 1855."       Qu  this  day  the  cause  was  spoken  to  on  the  minutes,  and 

Mr.  Swanston  and  Mr.  Sidney  Smith,  for  the  plaintiff,  contended 
that  as  Carrack  had  committed  a  contempt  in  publishing  his 
sequestration,  he  ought  to  be  deprived  of  the  benefit  of  it.  The 
plaintiff  could  not  publish  a  sequestration  while  there  was  a  re- 
ceiver in  possession,  and  Carrack,  who  had  no  better  right  to 
do  so,  ought  not  to  gain  priority  over  him  by  having  done  it  in 
contempt  of  the  Court. 

The  Lord  Justice  Knight  Bbuce  said  that  the  plaintiff's 
difficulty  arose  from  his  own  erroneous  course  of  proceeding, 
and  that  the  contempt,  if  contempt  it  were,  ought  not  to  de- 
prive Carrack  of  the  benefit  of  his  sequestration.  He  had 
already  been  punished  by  costs.  His  Lordship  thought  that 
Carrack's  legal  right  continued,  though  he  was  restrained  from 
execution  during  the  possession  of  the  receiver. 

The  Lobd  Justice  Turner  said  that  the  plaintiff  had 
elected  a  wrong  remedy.  The  Court  had  held  that  he  was  not 
entitled  to  use  it,  still  he  had  made  his  election,  and  could  not 
claim  to  be  put  in  the  same  position  as  if  he  had  elected  the 
right  one. 

Solicitors:  T.  F,  Crew;  Bolton^  Merriman,  8f  Dunning; 
Bridget  <$-  Collins ;  Arthur  Digby ;  and  T,  Kennedy. 


Lords 

J"»TicE8.  PROCTER  V.  COOPER. 

Jan,  25.  n^ 

A  clerk  who       1  HIS  was  an  appeal   by  the  defendant  from  the  decision 
re*Ute?for       ^  Vice- Chancellor  Kinder  shy y  reported  2  Eq.  Rep.  451. 

judgments 

against  A.  B.»  will,  in  the  absence  of  proof  to  the  contrary,  be  presmned  to  have  seen  a  jndgDcnt 

which  was  at  the  time  registered  against  A.  B. 

Whether  this  is  notice  to  his  principal,  if  it  be  proyed  or  could  be  inferred  that  the  clerk  did 
not  communicate  to  him  the  result  of  his  search,  quare. 


THE  EQUITY  BEPORTS. 

Mr.  BaHy  and  Mr.  Cok^  for  the  plainti^^  said  they  did  not 
rest  their  case^  nor  did  they  understand  the  Vice' Chancellor  to 
lest  bis  judgmenti  on  the  ground  that  Kirby  was^  on  any  rule 
of  law,  to  be  treated  as  having  had  notice ;  but  on  this^  that  the 
ditnunstances  were  such  that  a  jury  must  find  that  there  was 
actual  notice* 

Mr.  Baeon  and  Mr.  Bevir,  for  the  defendant,  contended  that 
Kirbj  could  not  be  fixed  with  notice,  unless  by  positive  proof. 
Tliat  to  take  the  case  out  of  the  Middlesex  Begistration  Act, 
there  must  be  clear  proof  of  notice,  whereas  here  there  was 
nothing  that  did  more  than  raise  a  suspicion  of  notice. 

No  cases  were  referred  toon  either  side,  but  the  Lord  Justice 
Tuner  referred  to  Hodgson  v.  Dean*  (a) 

The  Lobd  Justice  Ejnight  Bruce  said  that  the  question 

was  not  as  to  constructive,  but  as  to  actual  notice.    If  Kirby  had 

actual  notice^  in  July  1847,  of  this  judgment,  considering  the 

capacity  in  which  he  then  acted,  it  must  be  considered  that  the 

iQortgage  of  October  in  that  year  was  taken  by  him  with  actual 

notice.    In  July  Kirby  considered  it  expedient  to  search  for 

judgments  against  Worley.     This  judgment  was  then  on  the 

register.     Kirby's  derk  went  to  make  the  search,  and  could  not 

&il  to  see  the  judgment,  unless  he  was  guilty  of  gross  n^li- 

gence,  which  was  not  to  be  presumed.     It  was,  therefore,  in 

the  highest  degree  probable,  and,  in  the  absence  of  evidence  to 

the  contrary,  it  was  to  be  inferred,  that,  having  gone  to  search 

for  judgments,  he  saw  this  one.     It  was  his  duty  then  to  inform 

^bj.    His  Lordship  would  give  no  opinion  on  the  question, 

whether  Kirby  must  be  treated  as  having  had  notice  if  it  could 

he  proved  or  inferred  that  the  clerk  did  not  communicate  to  him 

the  result  of  the  search,  for,  on  the  facts  of  this  case,  it  was  to 

he  inferred  that  he  did.      His  Lordship  therefore  considered  it 

proved  that  Kirby  had  actual  notice  in  July.   The  transaction  of 

that  month  was  coimected  with  the  subsequent  one  in  October, 

which  Kirby  must,  therefore,  be    taken  to  have'  completed 

^er  actual  notice.      There  was  no  doubt  that  the  decree  was 

right 

The  Lobi>  Justice  Tuhneb  said  that  Cheat  (one  of 
Kirby's  clerks)  deposed  that  he  had  no  doubt  he  made  the 
search;  that  he  did  not  remember  the  name  of  Procter,  but  that 
he  had  no  doubt  that  if  that  name  was  on  the  register  he  saw  it 
^ow  it  was  shown  that  the  name  was  there.  Cheat  further 
flaid  he  thought  he  found  several  judgments  against  Worley; 
that  it  was  his^  practice  to  communicate  the  result  of  ^  his 

(a)  2  Sim.  &  Sta.  221. 
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ioarohes  to  Kirby,  and  he  had  no  douht  be  oommunioate^  its  ul 
this  case,  either  to  Eirby  or  to  Mr.  Oxley.  Oxley'a  eyideace 
left  no  doubt  that  if  the  information  was  conununioated  to  him 
it  reached  Kirby.  Eirby  himself  said  he  had  no  doubt  the 
search  was  made.  He  co^ld  not  say  whether  the  result  was 
communicated  to  him,  but,  from  the  course  of  his  office,  he  had 
no  doubt  it  was.  A  more  direct  case  of  actual  notice  never  was 
brought  before  the  Court. 

Solicitors :  Shoubridge  Sf  Bramley ;  and  W.  G.  Lyle^ 
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BANKS  i;.  DAVIES. 

In  this  case,  a  petition  was  presented  by  a  married  woman, 
Mrs.  Starling,  asking  for  payment  of  a  legacy  of  2602.  to  her 
and  her  infant  husbsmd,  to  enable  them  to  enter  into  ihe  ban* 
ness  of  a  milliner  at  Norwich. 

The  legacy  was  in  the  hands  of  trustees,  who,  after  adminis- 
tering the  rest  of  the  testator's  estate,  had  retained  and  iuYeited 
the  legacy  in  order  to  avoid  the  expense  attending  the  paying 
it  into  Court  The  husband  was  about  to  enter  upon  the  mil- 
linery business  in  Norwich,  and  a  Mr.  Clifton,  a  friend  of  all 
the  parties  interested,  had  promised  to  see  to  the  application  of 
any  money  advanced  for  the  support  of  the  husband  and  wife. 
The  questions  arose,  first,  whether  (the  petition,  being  wrongly 
entitled  in  the  cause,  and  not  in  the  matter  of  the  infimt)  the 
Court  had  jurisdiction  to  make  the  order.  Secondly,  whether 
the  trustees  of  the  will,  if  directed  by  the  order  of  the  Court 
to  pay  the  legacy  to  the  infant,  would  be  thereby  as  fiiUy  in- 
demnified as  if  they  had  paid  the  money  into  Court  under  the 
Trustee  Belief  Act  Thirdly,  it  was  objected  that  this  was  a 
chose  in  action,  which  the  husband  could  not  reduce  into  pos- 
session on  account  of  his  infancy,  and  to  which  the  wife  would 
become  entitled  if  the  husband  died  without  having  reduced  it 
into  possession. 

Mr.  fF.  Morris,  in  support  of  the  application. 

Mr.  F.  S.  Williams^  for  the  trustees  of  the  will  under  which 
Mrs.  Starling  was  entitled.  This  is  a  chose  in  action,  and  can- 
not be  made  the  subject  of  an  order:  Story  v.  Timg€{a)t 
PhilUps  V.  PhiUip8.{h)  In  the  latter  case,  yice*-ChanoeUor 
Wood  made  a  similar  order,  on  the  terms  of  the  husband  insur- 
ing his  life  for  the  sum  paid  to  him,  and  giving  his  bond  for  in* 


(a)  7  Beav.  91. 


(5)  1  Kay,  40. 
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BoriBg  payments  of  that  sum  and  the  premiunis  on  it.    But  in 
PMSps  y.  Phillips  the  husband  was  of  full  age. 

Another  objection  to  this  petition  is,  that  it  is  entitled  in  the 
omae,  to  which  the  infant  husband  is  not  a  party. 

The  Yice-Changellob.     In  this  case  the  petition  may  be 
amended  by  altering  the  heading  of  it,  by  inserting  the  words, 
''In  the  matter  of  an  infant,"  in  which  case  I  think  the  infant 
will  be  bound.     There  is,  undoubtedly,  a  jurisdiction  in  the 
Court  to  order  this  fund  to  be  laid  out  for  the  benefit  of  the 
io&nt,  either  for  maintenance  (leaving  out  of  consideration  the 
question  of  the  jus  maritt),  or  for  enabling  him  to  enter  into 
business;  there  being  no  reason  why  the  husband,  being  now  in 
tiie  position  of  a  pater  familias,  should  not  carry  on  business. 
There  haye  been  instances  of  infants  being  partners  in  firms; 
and  I  am  of  opinion  that,  under  the  jurisdiction  which  the  Court 
has  with  respect  to  infants,  an  order  made  on  this  petition  will 
be  as  complete  an  indenmity  to  the  trustee  as  if  he  had  paid  the 
money  into  Court  under  the  Trustee  Belief  Act.     The  only 
other  question  is,  —  having  regard  to  the  fact  that  tbia  fund 
is  the  wife's  chose  in  action,  which  the  husband  cannot  reduce 
into  possession  because  of  his  infancy,  and  his  incapacity,  from 
that  circumstance,  to  receive,  it, — whether,  there  ought  to  be  an 
insurance  to  guarantee  that  the  fund  should  be  ultimately  forth- 
coming to  the  wife ;  and  whether  it  should  be  only  for  the 
period  of  the   husband's  infancy,  or  a  permanent  insurance. 
The  difficulty  is,  that  the  expense  would  be  considerable,  the 
fund  being  already  much  reduced.     The  chief  reason  for  making 
the  insurance  is,  in  order  that  the  wife,  if  she  should  survive  her 
husband,  may  have  the  benefit  of  survivorship.     However,  my 
opinion  is  that  the  wife  is  competent  to  waive  that  right  if  she 
diooseS)  and  may  bind  her  right,  the  fund  being  a  present  in- 
terest and  not  a  reversionary  one,  although  it  cannot  be  re- 
duced into  possession.     A  permanent  insurance  would  certainly 
be  for  the  benefit  of  the  children,  but  at  the  same  time  it  would 
be  a  burden  on  the  husband,  and  that  might  not  be  beneficial. 
On  the  whole,  I  think  that  the  order  ought  to  be  made,  that  the 
fund  should  be  applied  for  the  purpose  of  setting  the  parties 
up  in  business,  through  the  instrumentality  of  the  trustees) 
without  any  insurance. 
Solidtors :   S.  Meredith  ;  and  •/.  if  T.  Dames. 


1S55. 


VlCB- 

Ckancbllqh 
exndebslxt. 


Bmu 

V. 

Davhs. 
Judgment 


368 


THE  EQUITY  KEPOKTS. 


1855. 

VlCE- 

Chancbllob 

KlNDB&SLET. 

Jan,  29. 

An  order  for 
maintenance 
of  an  infant 
oat  of  monejT 
paid  into 
Coart  ander 
the  Trustee 
Relief  Act, 
10  &  11  Viet, 
c.  96.,  must 
be  made 
in  Court  apon 
petition,  not- 
irithstanding 
the  provisions 
of  sect  26.  of 
the  Masters  in 
Chancery 
Abolition  Act. 


RE  RYE'S  TRUST. 

JVIr.  L  ONSDALE  appeared  in  support  of  an  application  for 
the  maintenance  for  an  infant  out  of  a  fund  in  Court.  The  trus- 
tees had  paid  the  money  into  Court  under  the  Trustee  Relief  Act, 
10  &  11  Vict,  c.  96.  By  section  2.  of  that  Act,  all  orders  in 
respect  of  any  trust  moneys,  ftc,  so  paid  in,  are  directed  to  be 
made  upon  a  petition  presented  in  a  summary  way.  By  the 
15  &  16  Vict  c.  80.  ss.  13.  15.  and  26.,  the  same  jurisdicdon 
was  given  to  the  Judges  in  chambers  as  if  they  were  in  open 
Court ;  and  applications  as  to  the  maintenance  of  infants  were 
specified,  amongst  other  matters,  which  they  were  to  dispose  of 
in  chambers.  But,  notwithstanding  this  latter  Act,  the  Lord 
Chancellor  had  held,  in  Re  Hodges  {a)y  that  the  proper  mode  of 
proceeding  in  such  a  matter  as  the  present  was  by  petition,  and 
that  the  order  should  be  made  in  Court. 

The  Vice- Chancellor,  on  the  authority  of  the  case  cited, 
considered  the  regular  way  of  proceeding  to  be  by  petition. 

Solicitors :  L^e  8/  Pemberton. 

[(a)  3  £q.  Bep.  122.  ^ 


SAVAGE  V.  HUTCHINSON. 

Mr.  ROGERS  applied  on  behalf  of  the  plaintifi*  that  the  Clerk 
of  Records  and  Writs  might  receive  an  affidavit  which  had  been 
sworn  at  New  York,  in  America,  in  the  usual  way.  It  appeared 
that  the  affidavit  was  for  the  purpose,  amongst  other  things,  of 
verifying  the  certificate  of  a  death  which  took  place  in  1851,  and 
in  the  recital  previously  to  the  verification  of  the  exhibit,  the 
word  "  one  "  in  the  year  one  thousand  eight  hundred  and  fifty- 
one  was  written  upon  an  erasure.  This  had  escaped  the  notice  of 
the  notary,  who  had  not  on  that  account  affixed  his  initials. 

The  Yice-Chancellob.  As  this  seems  to  be  an  erasure 
in  the  recital  of  an  exhibit,  I  think  the  affidavit  is  sufficient. 

Mr.  Rogers.  There  is  another  point.  One  of  the  parties 
making  the  affidavit  is  a  markswoman,  and  t^ie  form  in  this 
country  requires  the  officer  to  insert  in  the  jurat  that  **  the  wit- 
ness saw  the  deponent  make  his  mark."  This  form  is  disregarded 
in  America,  where  it  is  usual  for  the  notary  to  insert  simply  that  the 
affidavit  was  read  over  to  the  deponent,  who  made  his  mark  thereto. 

The  Vice-Chancellob.     That  will  do. 

Solicitors:  Emmett  ^' Son. 
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BEAUMONT  v.  THE  MARQUIS  OF  SALISBURY.       mI^of 

^  Tins  Rolls. 

1  HIS  was  a  special  case.  .  *^^' 

Bj  indentures  of  lease  and  release  of  the  6th  and  7th  De-  of  lease  and 
cember  1790,  certun  lands  and  hereditaments  were  limited  to  ^^*  ^^ 

,  ,  ,  ...         1790i  certain 

the  use  of  William  Brewer  and  his  assigns,  during  his  life,  hereditaments 

without  impeachment  of  waste,  with  remainder  to  the  use  of  J*JJe  wJ^^ 

James  Newell  and  William  Best,  and  their  heirs,  in  trust  to  W.  for  life; 

flopport  contingent  remainders,  but  nevertheless  to  permit  and  ^^1^^  of  A. 

Buffer  the  said  William  Brewer  and  his  assigns  to  receive  and  ^^  B.  and 

take  the  rents  and  profits  during  his  life,  with  reminder  to  the  (witbont  say. 

use  of  Bachel  Brewer  and  her  assigns  during  her  life,  without  |?8  j!^"!'** 

impeachment  of  waste,  and  from  and  after  the  several  deceases  w."),  npon 

of  the  said  William  Brewer  and  Rachel  his  wife,  to  the  use  of  ^°^  *®  P*** 

.   .  serve  con- 

the  said  Newell  and  Best,  their  executors,  administrators,  and  tingent  re- 
assigns, for  the  term  of  500  years  thence  next  ensuing,  without  J^J^n^r  to 
impeachment  of  waste,  upon  the  trusts  therein  declared  con-  the  use  of  R. 
cerning  the  same,  with  remainder  to  the  use  of  John  Brewer,  out  limiting  * 

for  his  life,  without  impeachment  of  waste,  with  remainder  to  ■? 7  ••^^^  ^ 
,  .       T  •         1      *^  trustees 

the  use  of  the  said  Newell  and  Best,  and  their  heirs,  during  the  to  preserve) ; 

life  of  and  in  trust  for  the  said  John  Brewer,  with  remainder  l^*!'?^ ^5e«th 

to  the  use  of  all  and  every  the  child  and  children  of  the  said  ofthesar- 

John  Brewer  in  tail,  with  divers  remainders  over ;  and  it  was  and^R^^  ^o  the 

thereby  declared  that  the  said  term  of  500  years  was  so  limited  ase  of  A.  and 

to  the  sud  Newell  and  Best,  upon  trust  that  they,  or  the  aur-  ^^^^  ^f  500 

vivor  of  them,  should,  as  soon  as  conveniently  might  be,  after  7^'*^  ^it*»- 

tbe  several  deceases  of  them   the  said  William  Brewer  and  ment  of  waste, 

Bachel  his  wife,  either  by  sale,  assignment,  demise,  or  mortsrage  "P°?  '''"*'  ^^^ 

'•''o  »  »  c?^     raismgpor- 

of  all  or  any  part  of  the  said  term,  raise  the  sum  of  2200/.  as  tions ;  re- 
portions  for  certain  children  of  the  said  William  Brewer  and  ^^°fi"  '^J^^ 

Bachel  his  wife.  life ;  remainder 

Bachel  Brewer  died  in  1793,  William  Brewer  in  1801,  and  A.and"B.and 
William  Best  before  1803.  their  heirs 

By  an  indenture  dated  tlie  14th  of  January  1803,*  and  made  life  of  and  in 

trost  for  L ; 
with  remainders  over. 
HdJ,  opop  a  special  case,  that  the  intention  of  the  parties  on  the  face  of  the  deed  must  govern 
itf  coBsCmetioa ;  and  there  being  a  clear  intention  that  the  term  should  exist  for  a  particular  pur- 
pose, the  prior  estate  in  fee  to  &e  trustees  must  be  restricted  to  an  estate  pur  autre  vie,  and  the 
limitation  read  as  being  to  the  use  of  the  trustees  and  their  heirs  during  the  life  of  W. 

The  tmstecs,  for  the  purpose  of  rainng  the  portions,  by  an  indenture  dated  1803,  "granted, 
Wgained,  sold,  and  demised"  the  hereditaments  to  R.  for  the  said  term  of  500  years  from  the 
^^^  of  W.  (omitting  the  words  ** without  impeachment  of  waste"),  at  the  yearly  rent  of  a 

P^j^KrOORU 

fleU^  that  this  indentnre  operated  as  an  assignment  of  the  whole  term  created  by  the  indentures 
^  1790,  and  gare  the  assignee  aU  the  rights  incident  to  that  term,  one  of  which  was  that  the 
trustees  should  not  be  impeachable  of  waste. 

BQ. — VOL.  Ill,  B  B 
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between  the  Baid  James  Newell  of  the  first  part,  the  parties  be- 
neficially entitled  to  the  said  sum  of  2200Z.  of  the  second  part, 
and  George  Beade  of  the  third  part^  after  reciting  that  the  eud 
Newell,  as  surviving  trustee  under  the  said  indentures  of  1790, 
had  thought  proper,  in  order  to  raise  the  said  sum  of  2200L,  to 
sell  the  hereditaments  thereinafter  mentioned,  and  tliat  the  said 
Beade  had  contracted  with  the  said  Newell  for  the  purchase  of 
the  said  hereditaments  for  the  said  term  of  500  years,  it  was 
witnessed  that  the  said  Newell  did,  by  virtue  of  the  powers,  &c, 
*^  grant,  bargain,  sell,  and  demise,**  unto  the  said  Beade,  his  exe- 
cutors, administrators,  and  assigns,  certain  parts  of  the  heredi- 
taments comprised  in  the  indentures  of  1790,  to  hold  the  same 
to  the  said  Beade,  his  executors,  administrators,  and  assigns,  for 
the  term  of  500  years  from  the  death  of  William  Brewer,  at  the 
yearly  rent  of  a  peppercorn. 

In  the  deed  of  1790  the  limitation  of  the  500  years  term  was 
to  the  use  of  the  trustees,  *^  without  impeachment  of  waste,^  but 
those  words  were  not  in  the  deed  of  1803,  which  conveyed  the 
hereditaments  for  the  term  to  Beade. 

In  1850  the  hereditaments  were  assigned  to  the  plaintifl^  for 
the  residue  of  the  term  of  500  years,  and  they  contracted  with 
the  defendant  for  the  sale  to  him  of  part  thereof,  with  the  right 
during  the  said  term  to  cut  and  sell  the  timber  growing  and  to 
gro^  thereon. 

The  defendant  objected  to  the  title  to  the  premises,  on  the 
ground  that  the  plaintiffs  could  not  confer  on  him  such  right  to 
cut  and  sell  the  timber. 

The  question  now  submitted  for  the  opinion  of  the  Court 
was  whether  the  plaintifis,  as  assignees  of  the  hereditaments 
comprised  in  the  term  of  500  years,  could  confer  such  right  on 
the  defendant  during  the  term. 

Mr.  R.  Palmer  and  Mr.  Shapter  for  the  plaintiffs.  The  in- 
tention of  the  parties  must  prevail  in  the  construction  of  a  deed 
as  well  as  of  a  will ;  and  it  is  clear  upon  the  face  of  the  deed 
that  this  term  was  intended  to  exist  for  the  particular  purpose 
of  raising  portions.  The  prior  limitation  to  the  trustees  in  fee 
must,  therefore,  be  read  as  a  limitation  to  the  trustees  and  their 
heirs  during  the  life  of  the  tenant  for  life,  whereby  the  sub- 
sequent term  limited  to  the  trustees  will  be  left  untouched,  and 
all  the  purposes  of  the  deed  efiectcd.  Curtis  v.  Price  (a).  Doe 
d.  Compere  v.  Hicks  (J),  Colmore  v.  Tyndall  (c),  JVyhham  v. 
Wykham  (d),  Doe  d.   Cadogan  v.  Ewart  (e),  Moseley  v.  Mai- 


(a)  12  Yes.  89. 
(ft)  7  T.  R.  483. 
(c)  2  Y.  &  J.  605. 


(d)  is  Yes.  dd5. 

(e)  7  A.  &  £.  636. 
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teHx{a\  HoKday  y.  Overton.  (6)  Bat  even  granting  that  the 
term  was  destroyed  by  the  prior  limitation  of  the  fee  to  the 
trostees,  yet  they  would  be  estopped  from  saying  that  the  pur* 
cba^er  under  the  deed  of  1803  was  impeachable  of  waste,  inas- 
much 8B  that  deed  contains  an  express  recital  that  they  had 
eontracted  to  sell  the  exact  term  created  by  the  indenture  of 
1790,  and  of  course  with  all  the  rights  of  the  trustees ;  and  they, 
having  the  power  to  create  a  term  for  raising  the  portions,  were 
booodtogrant  a  term  similar  in  all  respects,  including,  there- 
fore, the  right  of  enjoyment  without  impeachment  of  waste. 

The  deed  of  1803  operated  as  an  assignment  of  the  whole 
mtereat  of  the  trustees :   Thorn  v.  Woollcombe.  (c) 

Mr.  Baupett  and  Mr.  De  Gez,^  for  the  defendant.  The  trus- 
teea  of  the  deed  of  1790  have  a  general  power  of  creating  a 
term  for  raising  portions.  It  is,  therefore,  unnecessary  for  the 
parposes  of  the  deed  that  the  limitation  to  the  trustees  and 
their  heirs  should  be  restricted  to  an  estate  pur  autre  vie  in 
order  to  prevent  the  merger  of  the  500  years  term.  A  limita- 
*  tion  in  a  deed  cannot  be  so  restricted  contrary  to  the  express 
words  of  the  deed:  Venabkt  v.  Morris {d)^  The  King  v. 
Whtm{e),  Co.  lAtt.{g) 

The  operative  words  of  the  deed  of  1803,  and  the  reservation 
of  the  rent  to  the  lessor,  show  that  this  is  an  underlease,  and 
not  an  assignment ;  and  the  character  of  the  deed  is  not  altered 
by  the  fact  that  it  purports  to  pass  the  whole  interest  of  the 
party  conveying :  Pollock  v.  Stacy  (A),  Poultney  v.  Holmes,  (t) 
Bat  whether  the  deed  is  an  assignment  or  an  underlease, 
the  words  ^  without  impeachment  of  waste "  are  not  inserted 
therein,  and  the  plaintiffs  have  not  themselves,  and  therefore 
cuumH  confer  upon  the  defendant,  the  right  to  cut  timber. 

The  Ma8T£B  of  the  Bolls.    I  am  of  opinion  that  the     judgmnt. 
case  most  be  answered  in  the  affirmative ;  that  there  is  a  power 
to  give  the  timber  on  the  property  included  in  this  teruL 

The  objection  which  has  been  made  to  the  right  to  cut  the 
timber  is,  that  the  original  term  itself  is  limited  to  the  trustees 
vithont  impeachment  of  waste,  but  that  the  conveyance  by 
the  trostees  by  way  of  sale  of  the  term  does  not,  in  its  opera* 
tive  part,  give  the  person  who  took  the  term  any  power  of  com- 
mitting waste.  It  is  then  contended  that  this  conveyance 
Qiust  be  treated  as  the  only  instrument  under  which  that  per- 
^n  took,  and  that  it  cannot  be  treated  as  an  assignment  of 


(a)  10  M.  &  W.  533. 
{b)  15  Beav.  480. 
(e)  3B.&Ad.  586. 
ifi  7  T.  R.  S42.  438. 


(tf)  5  Man.  &  R.  157.  162.  note. 
Cjr)  290.  h.  Batler*s  note,  sec.  viil. 
(A)  9  Q.  B.  Rep.  1033. 
(t)  1  Stra.  4C5. 
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the  term  mentioned  in  the  indenture  of  the  7th  of  December 
1790,  because  that,  in  fact,  no  such  term  existed  by  reason  of 
the  circumstance  ihdt  the  estate  of  the  trustees  is  not  an 
estate  limited  to  them  during  the  life  of  William  Brewer,  to  pre- 
serve contingent  remainders,  but  is  an  estate  given  to  them  in 
fee  absolutely,  and  that  consequently  it  is  impossible,  con- 
sistently with  that  estate  which  they  took,  that  there  should  be 
a  term  in  them  of  500  years. 

Now,  I  adopt  the  observations  which  are  made  in  those  vari- 
ous passages  which  are  cited  by  Chief  Baron  Alexander^  and 
which  he  fully  adopts  himself  in  the  case  of  Colmare  v.  T^yndatt, 
that  this  Court  deals  with  a  deed  according  to  the  express  in- 
tention of  the  parties  appearing  upon  the  face  of  the  deed  itself. 
If  the  Court  sees  that  intention  clearly  and  distinctly  established 
by  it,  the  Court  has  no  difficulty  in  carrying  that  intention  into 
effect,  subject,  of  course,  to  any  rule  of  law  that  may  relate  to  it, 
but  only  qualified  to  that  extent.     In  adopting  this  rule  in  the 
case  of  Colmore  v.  Tyndall,  the  Lord  Chief  Baron  said  that  this 
did  not  induce  him  to  hold  that  an  estate  given  to  the  trustees  in  * 
fee  to  preserve  contingent  remainders  was  limited  to  an  estate 
pur  autre  vie,  because  from  the  rest  of  the  context  he  did  not 
arrive  at  the  conclusion  that  such  was  the  intention  of  the  par- 
ties to  the  deed,  and  he  expressly  refers  to  various  parts  of  the 
deed,  and  his  opinion  is  that  that  is  not  the  conclusion  to  be 
drawn  from  it.     He  refers  to  a  circumstance  existing  in  that 
deed,  and  also  existing  in  this,  which  is,  that  the  estate  is  given 
again  to  the  trustees  and  their  heirs,  and  he  thinks  that  not 
sufficient  to  control  the  express  words  to  be  met  with  in  the 
other  parts  of  the  deed,  which  express  words  are  consistent  with 
the  probable  intention  appearing  upon  the  face  of  the  deed, 
which  he  considered  himself  bound  to  carry  out.     It  is  also  to 
lye  observed  that  that  was  a  case  of  specific  performance,  and 
therefore,  as  he  said  very  justly,  he  could  not  compel  the  pur- 
chaser to  take  a  title  if  there  was  any  doubt  whether  he  would 
get  the  legal  estate. 

In  adopting  these  observations  and  applying  them  to  the  pre- 
sent case,  I  cannot  have  the  slightest  doubt  that  there  was  a 
clear  and  express  intention,  on  the  part  of  all  parties  to  this 
deed,  that  there  should  be  a  term  of  500  years  vested  in  the 
trustees  for  the  purpose  mentioned  in  this  deed,  that  is,  for  the 
purpose  of  raising  portions  for  younger  children. 

If  I  were  to  hold  that  the  words  limiting  a  fee  to  the  trustees 
can  be  in  no  respect  controlled,  but  must  themselves  control  all 
the  rest  of  the  deed,  I  must  strike  out  of  the  deed  this  term, 
which  is  expressly  given  to  them ;  if  I  retain  the  direction 
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wUch  vests  this  term  in  the  trustees,  then  I  must  control  the 
wonb  giving  an  estate  to  the  trustees,  and  their  heirs,  by  limit- 
ing it  to  an  estate  pur  autre  vie,  that  is,  determinable  upon 
the  death  of  William  Brewer.  I  am  of  opinion  that  the  mani- 
fest intention  of  the  parties  would  be  better  performed  by  limit- 
ing the  estate  to  the  trustees  to  an  estate  pur  autre  vie,  than 
by  strikmg  out  thb  dause  respecting  the  term. 

It  appears  to  me  that  very  considerable  difficulties  would 
arise  by  adopting  the  view  which  has  been  presented  to  me  of 
striking  out  the  clause  respecting  the  term.  In  the  course  of  the 
argament,  I  put  the  question  whether  the  power  of  raising  the 
monej  for  the  portions  of  younger  children  was  not  incidental 
to  the  tenn.  It  was  argued  that  it  was  not,  but  that  it  was  a 
general  power  to  raise  portions  to  that  extent.  If  so,  the  trus^ 
tees  would  have  the  power  to  raise  portions  by  creating  a 
term  of  any  extent,  or  by  sale  or  mortgage.  Can  it  be  reason- 
ably contended  that  according  to  the  intention  of  the  parties 
to  this  deed,  the  trustees  could  have  raised  the  money  by 
creating  a  term  of  1000  or  10,000  years,  or  by  sale  of  the  pro* 
perty?  But  if  it  is  not  restricted  to  a  term  of  500  years,  it 
appears  to  me  it  would  either  destroy  the  power  of  raising  por- 
tions alt<^ther,  or  else  it  would  give  them  an  unlimited  power 
of  doing  that  which,  according  to  the  deed,  was  intended  to 
be  restricted  to  a  term  of  500  years ;  because  if  the  deed  of  1 803 
^  not  take  effect  as  an  assignment  of  the  term,  the  term  took 
eflect  solely  by  reason  of  the  power  of  raising  portions  incidental 
to  the  estate  in  fee  given  to  the  trustees,  in  which  case  they 
would  have  a  power  of  creating  a  term  for  raising  portions. 

This  view  of  the  case,  in  my  opinion,  is  confirmed  by  the  re- 
petition of  the  estate  to  the  trustees,  and  their  heirs,  during  the 
life  of  and  in  trust  for  John  Brewer,  with  remainder  to  the  use 
of  all  his  children.  Though  I  admit,  after  the  case  of  Colmore 
T.  Tfndall,  that  would  not  control  the  intention  of  the  parties, 
unless  it  appeared  upon  the  deed.  In  fact,  it  was  admitted  at 
the  bar,  that  that  intention  of  the  parties  to  the  deed  was  so 
strong  that  this  must  probably  be  attributed  to  a  slip  of  the 
dnftaman,  that  the  words  <' during  the  life  of  William  Brewer" 
W  been  omitted  in  that  instance,  though  they  had,  in  the  case 
of  the  life  estate  of  John  Brewer,  been  inserted. 

Seeing  that  such  was  the  intention  of  the  parties,  the  only 
question  I  have  to  consider  is,  whether  these  words,  "  to  them 
and  their  heirs,'*  are  so  strong  as  that  they  must  necessarily  over- 
ride what  appears  to  me  to  be  the  clear  intention  of  the  parties, 
^ow,  the  case  of  Curtis  v.  Price  is  a  distinct  authority  that  they 
^  not ;  and  if  the  clear  intention  of  the  parties  is  shown  in  the 

BBS 


87a 


1854. 


Master  or 
THE  Rozxs. 


Beauxokt 

V. 

Kabquis  or 
Salisbuby* 

JudgmenU. 


372 


THE  EQurry  beports. 


1854. 

^-i-v ' 

Master  of 
TUB  Rolls. 

Beaumont 

o. 
Marquis  of 
Salxrburt.j 

Judgment 


the  term  mentioned  in  the  indenture  of  the  7th  of  December 
1790,  because  that,  in  fact,  no  such  term  existed  by  reason  of 
the  circumstance  thatt  the  estate  of  the  trustees  is  not  an 
estate  limited  to  them  during  the  life  of  William  Brewer,  to  pw- 
serve  contingent  remainders,  but  is  an  estate  given  to  them  in 
fee  absolutely,  and  that  consequently  it  is  impossible,  con- 
sistently with  that  estate  which  they  took,  that  there  should  be 
a  term  in  them  of  500  years. 

Now,  I  adopt  the  observations  which  are  made  in  those  vari- 
ous passages  which  are  cited  by  Chief  Baron  Alexander^  and 
which  he  fully  adopts  himself  in  the  case  of  Colmore  v.  Tynia% 
that  this  Court  deals  with  a  deed  according  to  the  express  in- 
tention of  the  parties  appearing  upon  the  face  of  the  deed  itself. 
If  the  Court  sees  that  intention  clearly  and  distinctly  established 
by  it,  the  Court  has  no  difficulty  in  carrying  that  intention  into 
effect,  subject,  of  course,  to  any  rule  of  law  that  may  relate  to  it, 
but  only  qualified  to  that  extent.     In  adopting  this  rule  in  the 
case  of  Colmore  v.  Tyndall,  the  Lord  Chief  Baron  said  that  this 
did  not  induce  him  to  hold  that  an  estate  given  to  the  trustees  in  ^ 
fee  to  preserve  contingent  remainders  was  limited  to  an  estate 
pur  autre  vie,  because  from  the  rest  of  the  context  he  did  not 
arrive  at  the  conclusion  that  such  was  the  intention  of  the  par- 
ties to  the  deed,  and  he  expressly  refers  to  various  parts  of  the 
deed,  and  his  opinion  is  that  that  is  not  the  conclusion  to  be 
drawn  from  it.     He  refers  to  a  circumstance  existing  in  that 
deed,  and  also  existing  in  this,  which  is,  that  the  estate  is  given 
again  to  the  trustees  and  their  heirs,  and  he  thinks  that  not 
sufficient  to  control  the  express  words  to  be  met  with  in  the 
other  parts  of  the  deed,  which  express  words  are  consistent  with 
the  probable  intention  appearing  upon  the  face  of  the  deed, 
which  he  considered  himself  bound  to  carry  out.     It  is  also  to 
lye  observed  that  that  was  a  case  of  specific  performance,  and 
therefore,  as  he  said  very  justly,  he  could  not  compel  the  pur- 
chaser to  take  a  title  if  there  was  any  doubt  whether  he  would 
get  the  legal  estate. 

In  adopting  these  observations  and  applying  them  to  the  pre- 
sent case,  I  cannot  have  the  slightest  doubt  that  there  was  a 
clear  and  express  intention,  on  the  part  of  all  parties  to  this 
deed,  that  there  should  be  a  term  of  500  years  vested  in  the 
trustees  for  the  purpose  mentioned  in  this  deed,  that  is,  for  the 
purpose  of  raising  portions  for  younger  children. 

If  I  were  to  hold  that  the  words  limiting  a  fee  to  the  trustees 
can  be  in  no  respect  controlled,  but  must  themselves  control  all 
the  rest  of  the  deed,  I  must  strike  out  of  the  deed  this  term, 
which  is  expressly  given  to  them ;  if  I  retain  the  direction 


THE  EQurrr  beforts. 

which  vesta  this  term  in  the  trustees,  then  I  must  control  the 
words  gimg  ui  estate  to  the  trustees,  and  their  heirs,  by  limit- 
ing it  to  an  estate  pur  autre  vie,  that  is,  determinable  upon 
the  death  of  William  Brewer.  I  am  of  opinion  that  the  mani- 
fest intention  of  the  parties  would  be  better  performed  by  limit- 
ing the  estate  to  the  trustees  to  an  estate  pur  autre  vie,  than 
by  striking  out  this  clause  respecting  the  term. 

It  q)pear8  to  me  that  very  considerable  difficulties  would 
arise  by  adopting  the  yiew  which  has  been  presented  to  me  of 
striking  out  the  clause  respecting  the  term.    In  the  course  of  the 
aigoment,  I  put  the  question  whether  the  power  of  raising  the 
money  for  the  portions  of  younger  children  was  not  incidental 
to  the  term.     It  was  argued  that  it  was  not,  but  that  it  was  a 
general  power  to  nuse  portions  to  that  extent.     If  so,  the  trus^ 
tees  would  have  the  power  to  raise  portions  by  creating  a 
term  of  any  extent,  or  by  sale  or  mortgage.     Can  it  be  reason- 
ably contended  that  according  to  the  intention  of  the  parties 
to  this  deed,  the  trustees  could  have  raised  the  money  by 
creating  a  term  of  1000  or  10,000  years,  or  by  sale  of  the  pro-* 
perty?    But  if  it  is  not  restricted  to  a  term  of  500  years,  it 
appears  to  me  it  would  either  destroy  the  power  of  raising  por* 
tions  altogether,  or  else  it  would  give  them  an  unlimited  power 
of  doing  that  which,  according  to  the  deed,  was  intended  to 
be  restricted  to  a  term  of  500  years ;  because  if  the  deed  of  1 803 
did  not  take  effect  as  an  assignment  of  the  term,  the  term  took 
effect  solely  by  reason  of  the  power  of  raising  portions  incidental 
to  the  estate  in  fee  given  to  the  trustees,  in  which  case  they 
would  have  a  power  of  creating  a  term  for  raising  portions. 

This  view  of  the  case,  in  my  opinion,  is  confirmed  by  the  re- 
petition of  the  estate  to  the  trustees,  and  their  heirs,  during  the 
fife  of  and  in  trust  for  John  Brewer,  with  remamder  to  the  use 
of  all  his  children.  Though  I  admit,  after  the  case  of  Colmare 
T.  TyndaU,  that  would  not  control  the  intention  of  the  parties, 
iinleas  it  appeared  upon  the  deed.  In  fact,  it  was  admitted  at 
the  bar,  that  that  intention  of  the  parties  to  the  deed  was  so 
strong  that  this  must  probably  be  attributed  to  a  slip  of  the 
dmfisman,  that  the  words  *< during  the  life  of  William  Brewer'' 
bad  been  omitted  in  that  instance,  though  they  had,  in  the  case 
of  the  life  estate  of  John  Brewer,  been  inserted. 

Seeing  that  such  was  the  intention  of  the  parties,  the  only 
question  I  have  to  consider  is,  whether  these  words,  **  to  them 
U)d  their  heirs,"  are  so  strong  as  that  they  must  necessarily  over^ 
ride  what  appears  to  me  to  be  the  clear  intention  of  the  parties, 
^ow,  the  case  of  Curtis  v.  Price  is  a  distinct  authority  that  they 
do  not ;  and  if  the  clear  intention  of  the  parties  is  shown  in  the 
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deed  itself^  this  Court  will  carry  that  intention  into  effect^  and 
will  rather  control  the  words,  and  cut  them  down  to  ao  estate 
pur  autre  vU,  than  strike  out  the  distinct  limitations  in  other 
parts  of  the  deed. 

It  appears  to  me  that  the  case  of  CurH$  v.  Price  is  not 
touched  by  any  subsequent  authority  that  has  been  cited  to  me, 
nor  am  I  at  all  aware  that  its  authority  has  been  called  b  ques* 
tion.  Certainly,  in  the  case  of  Colmore  v.  Tyndall^  the  C^ 
Baron  calls  it  a  strong  authority ;  he  expresses  no  dissatUfiio* 
tion,  but  he  assigns  special  reasons  why  the  Master  of  ike  RoUt 
arrived  at  the  conclusion  he  came  to  in  that  case,  which  reasoiu 
he  seems  to  think  satisfactory. 

I  am,  therefore,  of  opinion,  upon  the  construction  of  the 
original  deed,  that  this  term  must  be  considered  to  have  existed. 

The  next  question  is,  whether  this  term  was  assigned  by  the 
indenture  of  1803.  Though  the  operative  words  do  not  include 
the  words  **  without  impeachment  of  waste,"  it  might  be  a  very 
grave  and  serious  question  whether  the  trusteesj  having  the 
power  to  create  a  term  for  raising  portions,  which  is,  in  fact, 
admitted  or  argued  on  the  assumption  of  the  defendant's  view 
of  the  case  being  correct,  would  not  have  had  just  as  much 
power  to  create  a  term  without  impeachment  of  waste,  as  a  term 
impeachable  of  waste. 

The  deed  of  1803  conveys  the  whole  of  the  term.  It  is  true 
a  peppercorn  rent  is  reserved,  but  that  does  not  appear  to  be 
material ;  and  it  certainly  does  not  require  authorities  to  eay 
that  even  where  a  deed  purports  and  is  expressed  to  be  an 
underlease,  but  does  in  fact  convey  the  whole  term,  it  operates 
as  an  assignment  of  that  term.  I  am  of  opinion  that  the 
term  existed,  and  that  it  was  fully  and  entirely  assigned  by  the 
indenture  of  1803,  and  that  this  indenture  gave  the  assignee 
exactly  the  same  rights  as  attached  to  that  term  by  the  deed  of 
1790.  One  of  those  rights  was  that  the  trustees  should  not  be 
impeachable  of  waste,  and  consequently  the  power  of  cutting 
timber  is  incidental  to  the  estate  of  the  person  who  bought 
the  term  from  the  surviving  trustee  of  the  deed  of  1790,  and  I 
must  answer  this  case  accordingly. 

Solicitors :  Nicholson  ff  Son  ;  and  Walker  8f  Grant 
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IN  THE  MATTER  OP  LAWRENCE,  CROWDY,  AND  Kwdbmlet. 

BOWLBY.  i"  '3- 

1  HIS  was  a  motion  seeking  to  make   Messrs.  Lawrence^  ^  receiver, 
Crowdy^  and  Bowlby,  the  solicitors  of  the  plaintiff  in  the  cause^  appointed  for 
liable  under  the  summary  jurisdiction  of  the  Court.  }^^  plaintiff 

in  a  cauMy 

Messrs.  Lawrence,  Crowdy,  and  Bowlby  were  also  the  solici-  paid  large 
ton  of  a  Mr.  Hall,  who  was  in  1847  appointed  receiver  in  the  ^X^ifoli.^"*^ 
caoflc.    Large  sums  of  money  amounting  to  upwards  of  6000/.  citon  of  the 
bad  been  paid  to  Lawrence,  Crowdy,  and    Bowlby  by  Mr.  weredwTthe 
Hall,  and  some  of  those  moneys  had  been  misappropriated  by  aoHciton  of 
Bowlby,  one  of  the  firm,  who  subsequently  absconded.     The  SomeoVthMe 
plaintifi^  under  these  circumstances,  now  moved  for  payment  i>>pi>«yB  were 
iato  Court  by  Lawrence,  Crowdy,  and  Bowlby  of  the  sum  of  priated  by  one 
6432t  7s.  6d.     The  object  of  the  motion  was  to  render  Law-  ^^{i^!^* 
rence  and  Crowdy  jointly  and  severally  liable  for  the  default  sconded. 
of  Bowlby,  on  the  ground  that  the  balance,  after  the  payment  ^^Ver^^w* 
of  certain  specified  costs,  ought  to  have  been  paid  over  by  them  a  necessary 
to  the  plaintiff.  ^^^ 

Mr.  Glasse  and  Mr.  Faber  for  the  plaintiff.  the  other 

Mr.  Wiekens  for  Crowdy.  fl^S^SISuld 

Mr.  Baibf  and  Mr.  Cairns,  for  Lawrence,  ars^ued  that  as  far  ^<'^°S  ^® 

xi_     ^  ..•  •  •  J     .1  moneys  80 

SB  the  transactions  m  question  were  concerned,  there  was  no  misapplied 
privity  between  the  solicitors  and  the  plaintiff.     The  firm  acted  iotoCourt 
in  these  matters  as  the  solicitors  of  the  receiver  only.     Besides,  of  a  firm  of 
this  was  not  a  case  for  the  exercise  of  the  summary  jurisdiction  beJjo^"  **** 
of  the  Court.     There  was  no  personal  misconduct  or  neglect  on  defaulter,  the 
the  part  either  of  Mr.  Lawrence  or  Mr.  Crowdy.     The  act  SlnnotTe"^"" 
was  one  for  which  Bowlby  solely  was  liable :    In  Be  Lawrence,  "»<*«  ^»»We 
Crowdy,  and  Bowlby,  ExparU  Burdon.  (a)  under  the 

Summary 

Thb  Vice- Chan cellob  said  this  was  a  motion  seeking  the  Court 
to  make  Messrs.  Lawrence,  Crowdy,  and  Bowlby  liable  for  p]|;j^S!!d1hT* 
certain  sums  of  money  amounting  to  upwards  of  6000/.,  and  have  not  been 
accordingly    the   notice  of  motion  was   entitled  also  in    the  S^JlJi^  mis- 
matter  of  Lawrence,  Crowdy,  and  Bowlby,  and  asked  for  relief  conduct  in 
under  the  general  jurisdiction  of  the  Court  over  solicitors.     It  complained  of 
appeared  that  the  firm  in  question  were  the  solicitors  of  the      judgmenu 
phuDtiff  in  the  cause.      In  1847  a  Mr.  Hall  was  appointed 
receiver  in  the  cause,  and,  as  was  not  uncommon,  the  plaintiff's 
solicitors  acted  as  solicitors  for  the  receiver  abo.     At  various 

(a)  2  £q.  Rep.  931. 
B  B  4 
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1855.  periods,  from  1848  till  1853,  simis  of  money  were  remitted  by 
Vice-  ^^  ^  Lawrence,  Crowdy,  and  Bowlby,  by  means  of  an 
Chancellor  order  on  a  London  bank,  which  orders,  being  indorsed  bj 
__^*  '  Messrs.  Lawrence  and  Co.,  were  paid  by  the  bank.  Three  of 
the  indorsements  were  in  the  handwriting  of  Crowdy,  but  the 
greater  number,  and  those  about  which  the  question  arose,  were 
indorsed  by  Bowlby.  Part  of  the  sums  remitted  were  to  be 
retained  by  the  solicitors,  and  the  balance  paid  into  Court  to  the 
account  of  the  plaintiff.  It  appeared  that  Bowlby  had  ab- 
sconded, and  the  plaintiff  now  sought  to  make  the  firm  of 
Lawrence,  Crowdy,  and  Bowlby  liable  for  the  balance  which 
ought  to  have  been  paid  into  Court.  In  the  first  place  it  was 
to  be  observed  that  the  moneys  which  came  to  the  hands  of  the 
partners,  or  at  least  to  the  hands  of  one  of  them,  were  not  pud 
by  the  plaintiff,  but  by  Hall,  the  receiver,  who  was  not  now  mov- 
ing :  but  it  further  appeared,  looking  into  the  affidavits,  that 
when  the  moneys  were  remitted  by  Hall,  they  were  not  re- 
mitted with  any  precise  instructions  as  to  the  specific  application 
of  three  of  the  amounts,  and  they  were  apparently  received  by 
Lawrence,  Crowdy,  and  Bowlby,  as  solictors  for  the  receiver, 
and  not  for  the  plaintiff.  Upon  this  view  of  the  case  the  Conrt 
could  not  upon  this  particular  application  make  Lawrence, 
Crowdy,  and  Bowlby  liable  to  the  plaintiff  in  the  manner 
asked  by  the  notice  of  motion. 

But  there  was  another  more  conclusive  reason  why  the  Court 
could  not  interfere  upon  this  application,  which  was,  that  it 
could  not  do  so  without  reference  to  the  question  as  to  who  was 
really  liable.  As  to  Lawrence,  he  stated  that,  in  point  of  fact, 
he  was  not  a  partner  in  the  firm  of  Lawrence,  Crowdy,  and 
Bowlby.  He  carried  on  business  in  the  city  up  to  the  year 
1845,  when  he  retired  from  practice,  and  sold  the  goodwill  of 
the  business,  and  his  interest  in  the  offices  in  which  it  was 
carried  on,  to  a  solicitor  named  Pratt,  who,  with  Crowdy,  pur- 
chased the  business.  From  that  time  Lawrence  had  never 
practised  as  a  solicitor :  Pratt  died,  and  then  Crowdy  took  into 
partnership  Bowlby,  who  had  attended  to  this  cause.  It  was  dear 
that,  between  themselves,  Lawrence  was  no  longer  a  partner, 
but  he  had  had  the  imprudence  to  allow  his  name  to  remain 
in  the  firm,  and  had  also  occasionally  attended  at  the  office 
upon  business  of  his  own,  and  his  certificate  as  a  solicitor  was 
annually  taken  out.  Now,  if  this  matter  were  brought  before 
the  Court,  under  its  summary  jurisdiction  over  solictors,  it 
would  then  have  to  determine  how  far  Lawrence,  though  not  a 
partner,  had  made  himself  liable  to  third  parties,  in  respect  of 
any  acts  or  deficiencies  of  the  firm,  but  that  would  be  a  question 
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tonng  under  the  Law  of  Partnership,  and  not  a  question  to  be  ,  ^^^^'  . 

detennined  in  exerdse  of  the  summary  jurisdiction  of  the  Court  Vicis. 

over  solicitors.    Then,  as  to  Crowdy,  there  might  be  a  question  ^ahcellob 

whether  his  case  came  under  the  summary  jurisdiction  of  the  *      

Court  over  solicitors,  but,  as  his  Honour  certainly  could  not  Cuateb 

exercise  the  summary  jurisdiction  as  to  one  of  the  partners,  it  Maclean. 

appeared  to  him  that  the  best  course  was  to  refuse  the  motion,  judgment 
bat,  considering  the  nature  of  the  case,  without  costs. 

SoUcitors:  Miller  !f  Home;  and  Wilde^  Bees,  8f  Co. 


Vici- 
Chancbllob 

MAGNAY  i^.  THE  MINES  ROYAL  SOCIETY.         Kmbbslby. 

.  Feb.  15. 

An  action  bad  been  brought  by  the  defendants  against  the  ^  ^  i^><"^ 
plaintiff,  the  declaration  in  which  set  out  an  indenture  of  lease,  defendant^ 
wherebj  the  Mines  Boyal  Society  demised  to  Sir  W.  Magnay  ^ppii«d  for 
a  mill  and  other  property  for  twenty- seven  years,  from  the  year  iw  eqmt&ie 
1835,  at  a  rent  of  2201  a  year.     The  lease  contained  the  usual  l^^'*"^*!'  ^* 
GOTenantsby  the  defendant  at  Law  with  the  plaintiflfs  at  Law  for  of  the  Com« 
payment  of  rent  and  repair  of  the  premises  |  and  the  breaches  p^ZliT^ 
alleged  in  the  declaration  were,  first,  for  nonpayment  of  four  Act,  i854, 
yean'  rent ;  and  secondly,  for  not  keeping  the  premises  in  proper  ^^^^  JJP^" 
repair.    The  defendant  at  Law  proposed  to  plead  five  pleas,  and  reAued.   He 
he  took  out  a  summons  at  chambers  for  leave  to  plead  them.  LlL'aii^^ 
The  fifth  plea  was  an  equitable  plea  under  section  83.  of  the  '«*H'^  the 
Common  Law  Procedure  Act,  1854,  that  it  was  agreed  between  ou  the  same  ' 
the  plaintiffii  and  the  defendant  that  the  defendant  should  sur-  ^^^.^'^ 
lender,  by  yielding  up  to  the  plaintiffs  the  premises  in  hb  occu-  plication  in 
pation,  and  permitting  the  plaintifi  to  receive  the  rent,  and  the  lImmpt""  ^ 
tenants  of  tike  oth^r  portions  to  attorn ;  and  that  the  defendant  foanded.  The 
«hould  pay  the  eum  of  250L  and  give  up  a  quantity  of  machinery  ww^ted, 
to  the  plaintifiB,  in  consideration  of  the  tenancy  being  put  an  ^^^  on  the 
end  to,  and  in  discharge  of  all  claims  under  the  said  lease.    That  ^h^d  oonfM 
the  defendant  accordingly  paid  such  sum  of  money  and  delivered  i^^C^^^t  ui 
op  the  lease,  and  withdrew  from  possession  of  the  premises  oc«  and  pay  into 
copied  by  him,  and  permitted  the  plaintiffs  to  receive  the  rents  ^^Siia  "t" 
of  the  tenants  who  were  willing  to  attorn ;  and  that  the  defendant  what  might 
relmquished  also  the  machinery,  and  had  performed  all  other  con-  |j  SnuBtiSi ' 
ditioDs  precedent,  and  had  been  ready  and  willing  to  do  all  other      staUmenL 
things  necessary  on  his  part  for  putting  an  end  to  the  tenancy, 
and  by  way  of  satisfaction  as  aforesaid ;  and  that  the  action  was 
brought  in  fraud  and  breach  of  the  sdd  agreement,  and  that 
it  was  entirely  the  fault  of  the  plaintiffs  that  such  surrender  was 
fiot  completed.    The  Court  of  Exchequer  refused  the  defendant 
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at  Law  leave  to  plead  thia  plea,  on  tbe  ground  that  the  &ct8  were 
not  such  as  a  Court  of  Equity  would  grant  a  perpetual  bjonction 
on.  Parke  B.  observed^  **  We  cannot  admit  a  defence  under  thu 
section  unless  Equity  would  have  afforded  the  relief  simpUciter 
and  unconditionally.  In  this  case  Equity  would  order  a  proper 
surrender,  but  we  have  no  power  to  compel  the  defendant  to 
execute  one."  See  Mines  Royal  Society  v.  Magnay.  {a)  Sir 
W.  Magnay  then  filed  his  bill,  stating  the  same  facts  which  he 
had  proposed  to  ple^d ;  and  he  now  moved  for  an  injunction  to 
restrain  the  action. 

Mr.  Glasse  and  Mr.  Hardy  for  the  plaintiff 

Mr.  Baily,  Mr.  Joseph  Brown^  and  Mr.  Bilton,  contra. 


JitdgmenL 


The  Yicb-Cuangellob.  The  defendants  in  this  suit 
brought  an  action  against  Sir  W.  Magnay,  for  the  purpose  of 
obtaining  certain  arrears  of  rent,  alleged  to  be  due  from  him  as 
tenant  of  certain  premises  held  by  him,  and  also  for  the  purpose 
of  satisfaction  for  dilapidations.  Sir  W.  Magnay  says  he  has 
no  legal  defence  to  the  action,  but  that  he  has  a  good  equitable 
defence,  which  is,  in  substance  this,  —  that  whereas  he  was,  up 
to  a  certain  period,  tenant  of  certain  mills  under  the  phuntiflPa  at 
Law;  that  in  or  about  1851,  there  was  an  agreement  between 
them,  to  the  effect  that  there  should  be  a  surrender  of  the  lease, 
and  that  this  agreement  is  conclusive  in  his  favour,  though  he  is 
unable  to  avail  himself  of  it  at  Law.  This,  he  says,  is  suffident 
ground  for  obtaining  relief  in  Equity ;  and  part  of  this  relief 
would  be,  restruning  the  action.  That  is,  substantially,  the 
case  between  the  parties,  though  there  are  a  great  many  detiulfii 
which  it  is  unnecessary  for  me  to  enter  into.  It  also  appears 
that  Sir  W.  Magnay  applied  for  permission  in  the  Court  of  Law 
to  plead  this,  which  he  considered  to  be  his  defence.  Speaking 
with  great  deference  of  the  practice  of  the  Courts  of  Law,  I 
think  that  for  a  single  plea  it  requires  no  leave  at  all,  and  that 
the  defendant  may  plead  whatever  he  requires ;  but  if  he  re- 
quires to  plead  more  than  one  plea  he  must  have  leave.  Whe- 
ther the  Court  of  Law  used  the  expressions  which  have  been 
attributed  to  it,  or  whether  it  refused  leave  to  plead  this  plea  at 
all,  is  immaterial,  and  it  is  sufiBcient  to  say  that  the  plamtiff 
comes  here,  on  the  ground  that  he  has  an  equitable  defence. 
Now,  under  the  old  practice,  unless  the  answer  was  put  in 
within  a  very  short  time,  the  injunction  went  as  a  matter  of 
course  to  stay  execution ;  and  in  cases  in  which  discovery  was 
sought,  it  went  to  stay  trial  till  discovery.  Then,  when  the 
answer  was  put  in,  the  defendant  moved  to  dissolve  the  injunc- 

(a)  3  Com.  Law  Rep,  171. 
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tion,  and  it  was  dissolved  as  a  matter  of  course,  unless  the  plain-     ,  ^^^'  , 
tiffoDdertook  to  show  cause  on  the  merits,  that  is  to  say,  to        Vics- 
ahoif  an  equity  confessed  on   the  answer.     Now,  when  the  ^^^wmy 

motion  to  dissolve  came  on,  it  was  often  a  matter  of  much  diffi-        . 

culty  for  the  Court  to  judge  what  ought  to  be  done*     Strictly      Maokat 
speaking,  although  the  expression  was  *'  Equity  confessed  on  Mines  Rotal 
the  answer,"  it  did  not  mean  that  the  defendant  by  his  answer     .Socibtt. 
confessed  all  the  plaintiff's  case.     But  taking  the  answer  and      Jnigmenu 
the  all^tion  in  the  bill  together,  the  question  was,  whether  it 
appeared  that  there  was  such  a  case  as  should  be  reserved  for 
detenninaticm  when  the  cause  came  on  for  hearing.     Still,  even 
in  that  case,  it  sometimes  happened  that  it  was  so  dear  that  the 
plaintiff  could  not  succeed  at  the  hearing,  that  the  Court  dis^ 
Mtved  the  iiyunction  on  the  motion.     It  was  always  a  matter  of 
diflcretioo^  whether  the  Court  would  dissolve  the  injunction  or 
impoae  terms.     Now,  that  practice  is  entirely  altered,  and  the 
plaintiff  is  not  entitled,  as  a  matter  of  course,  to  his  injunction, 
but  he  must  make  a  special  application,  and  show  that  he  has  a 
good  foundation  for  his  case.     Of  courscj  the  defendant  has  a 
light  to  oppose  the  motion ;  and  very  much  the  same  sort  of 
qaestion  arises,  as  the  Court  had  to  determine,  under  the  old 
practice^  on  a  motion  to  dissolve,  that  is  to  say,  whether,  on 
the  nuttter  as  it  stands,  there  is  a  fair  question  which  ought  to 
be  determined  on  the  hearing ;  and  if  so,  whether  the  injunction 
ought  to  be  granted  on  any,  and  what,  terms.     Now,  it  appears 
to  me,  that  this  is  the  only  question,  for  I  shall  not  determine 
the  merits  of  the  case,  because,  if  the  case  comes  to  a  hearing, 
it  may  present  a  different  aspect  from  that  which  it  now  wears. 
I  shall  abstain  from  expressing  any  opinion  on  the  case,  but  I 
think  there  La  ground  for  granting  the  injunction.   But  I  must 
look  at  the  case,  and  judge  of  the  terms  on  which  it  ought  to  be 
granted.     The  plaintiff  has  offered  that  judgment  be  given  in 
the  action;  and  it  is  quite  obvious  that  nothing  short  of  this 
can  satisfy  the  justice  of  the  case.     But  it  appears  that,  having 
fq;aid  to  the  whole  facts  of  the  case,  the  mere  giving  judgment 
^  not  alter  the  condition  of  the  parties ;  and  I  think  another 
condition  must  be,  that  the  plaintiff  shall  bring  into  Court  such 
a  snm  of  money  as  shall  satisfy  what  would  be  due  on  taking  an 
account  of  the  rent  now  due  according  to  the  terms  of  the  agree- 
ment, and  adding  to  that  something  for  dilapidations,  and  deduct- 
ing  from  the  aggregate  the  amount  received,  but  allowing  nothing 
in  respect  of  the  costs  of  the  action.     I  shall  require,  also,  that  as 
long  as  this  state  of  things  exists,  the  plaintiff  shall  from  time  to 
time  bring  into  Court  what  shall  be  equal  to  the  rent  accruing  due. 
Solicitors :   Weir  Sf  Smith  ;  and  Thomas  jr  Son. 


sso 
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Vice- 

CHANCKLLOft 
KUfDERSLSr. 

Feb.  23. 

A  testator 
gaye  the 
income  of 
personalty  to 
certain  per- 
sons for  life. 


RE  WALEY'S  TRUSTS. 

1  HIS  was  a  petition  presented  by  the  trustees  under  the  will 

of  Simon  Waley>  deceased^  who  had  paid  certain  sums  of  monej 

into  Court,  under  the  Trustee  Relief  Act.     The  petition  stated 

that  the  testator  made  his  will,  dated  February  1817,  and 

thereby,  after  making  certain  specific  bequests,  gave  all  the 

d^^thfS *^**'  residue  of  his  personal  estate  to  trustees  in  trust  for  conversion 

eor]nu  to  be      into  money  and  investment  in  the  funds,  and  in  trust  to  pay  the 

his  neph^s*"*  income  thereof  to  his  two  sisters  for  their  lives,  and  the  survivor 

'  of  them,  and,  after  the  death  of  the  survivor,  the  trustees  were 

to  hold  the  said  residuary  estate,  as  to  one  moiety,  in  trust  for 

the  children  of  his  sister  Jane  Hart,  and,  as  to  the  other  moietj, 

in  trust  for  the  children  of  his  sister  Sarah  Salomonson,  equally 

to  be  divided  between  them.'     These  shares  were  declared  to  be 

vested  on  the  said  nephews  and  nieces  respectively  attaining  the 

age  of  twenty«K>ne  years,  and  were  to  be  payable  at  twenty-one, 

if  the  tenants  for  life  had  already  died.     In  a  subsequent  part 

of  the  will,  there  was  a  clause  to  the  effect  that  the  testator  did 

thereby  revoke  all  legacies,  gifts,  or  bequests  given  by  that  Us 

will  which  any  of  his  said  legatees  should  endeavour  to  sell, 

her  creditors ;    mortgage,  or  in  any  way  anticipate,  and  in  such  case  he  gave  and 

bequeathed  their  respective  shares,  so  to  become  forfeited,  to  the 
remainder  of  his  nephews  and  nieces :  and  further,  in  case  anj 
or  either  of  the  said  nephews  or  nieces,  should  at  any  time 

ofthe'leBatees,  ^^^^^  *^®^^  respective  legacies  should  become  due  and  payable 
*  '      '  to  them,  become  bankrupt  or  compound  with  his  or  their  ere- 

ditors>  then  he,  the  said  testator,  did  thereby  revoke  all  and 

every  legacy  or  bequest  thereby  given  to  such  nephews  or  nieces 

st^^-trade,  ^  becoming  bankrupt  or   compounding  respectively,  and  he 

and  all  his 
accounts, 
debts,  choses 
in  action, 
property,  and 
estate,  at  Law 
and  in  Eqnitj, 
toa  tnistee 
for  immediate 
sale,  and  dis- 
tribution of 
the  produce, 
pro  rata, 
amongst  his 
scheduled 
creditors  (who 
were  not  par- 
ties to  this 
deed). 
Held:  1st, 

that  the  deed  was  not  a  composition  with  creditors  i  2nd,  that  there  was  no  assignment  of  the 
legacy,  and,  therefore,  no  forfeitore.    , 


and  nieces. 
But  he  re- 
Toked  the 
legacies  of 
any  of  the 
legatees  who 
should  en- 
deavour to 
sell,  mort- 
gage, or  in 
an^  way  an- 
ticipate the 
same,  or 
should  become 
bankrupt  or 
compound 
with  his  or 


of  the  said 
events  there 
was  a  gift 
over  to  the 
others.    One 


before  the 
legacy  be- 
came payable, 
assigned  by 
deed  all  his 


gave  and  bequeathed  the  same  to  and  amongst  and  between  the 
other  or  others  of  them. 

Simon  Waley  afterwards  made  two  codicils  to  his  will,  which 
did  not  however  make  any  material  alteration  in  the  will,  and 
died  shortly  afterwards. 

The  executors  and  trustees  got  in  the  personal  estate  of  the 
testator,  and,  after  paying  all  the  claims,  invested  the  residue  in 
the 4  percent.  Bank  Annuities  (since  converted  into  3  per  cent 
Bank  Annuities). 

Jane  Hart  died  about  the  year  1830,  and  Sarah  Salomonson 
about  the  month  of  November  1849. 

Three  of  the  shares  given  by  the  will  of  the  testator  became 
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forfeited  hj  the  bankruptcies  of  the  parties  wlio  would  otherwise 
We  been  entitled  thereto ;  and  the  question  which  arose  now 
waa,  whether  another  of  those  shares,  that  of  Frederick  Salo- 
mongon,  was  also  forfeited. 

It  appeared  that  on  the  Ist  of  July  1848,  Frederick  Salomonson 
executed  an  indenture  by  which,  after  reciting  that  he  had  been 
unfortunate  in  business  and  unable  to  meet  his  liabilities,  and 
that  be  was  desirous  of  devoting  his  whole  estate  to  the  payment 
of  his  debts,  he  assigned  to  a  trustee  all  his  stock-in-trade, 
goods,  wares,  merchandize,  pictures,  paintings,  and  property  at 
bis  plaoe  of  business,  and  all  his  notes,  accounts,  debts,  choees 
in  action,  property,  and  estate,  real  and  personal,  in  Law  or 
Equity,  of  which  he  was  possessed  or  entitled  to,  in  trust,  to 
make  an  inventory  of  the  said  property,  and  annex  it  to  the 
indenture;  and  then  to  proceed  to  either  a  public  or  private 
nle,  as  might  be  most  expedient ;  and  the  trustee  was  to  pay  the 
net  produce  of  the  sale  amongst  the  creditors  of  the  assignor, 
named  in  a  schedule  to  the  deed,  to  which,  however,  they  were 
oot  parties.    The  inventory  annexed  to  the  indenture  did  not 
contain  any  reference  to  the  reversionary  interest  of  Frederick 
Salomonson  under  the  will  of  Simon  Waley.     It  also  appeared 
that  the  wines,  pictures,  &c,  mentioned  in  the  inventory  an- 
nexed to  the  indenture  of  assignment,  were  sold  under  the  trusts 
of  the  indenture,  and  the  proceeds  distributed  among  the  sche- 
med creditors,  but  that  the  indenture  was  not  otherwise  acted 
opon.    On  the  Ist  of  October  1851,  George  W.  Bathbum  the 
trustee  under  the  indenture  of  the  1st  July  1848,  by  a  deed,  of 
the  same  date,  did,  for  the  sum  of  300  dollars,  assign  all  the 
property  and  effects  of  Frederick  Salomonson,  which  had  been 
Assigned  to  him,  and  which  were  still  undisposed  of,  to  David 
Henriquez,  to  bis  own  use ;  in  consequence  of  which  sale  David 
Henriquez  claimed  to  be  entitled  to  the  share  of  Frederick  Sa- 
lomonson under  the  will  of  Jacob  Waley.    Frederick  Salomon- 
eon  died  at  New  York,  in  October  1849,  and  letters  of  adminis- 
tratlbn  to  his  estate  were  granted  to  his  widow,  Eugenia  Sale- 
nionson,  in  the  Prerogative  Court  of  Canterbury.    The  trustees 
under  S.  Waley's  will  now  prayed  that  the  funds  paid  into 
Court  might  be  paid  and  distributed  among  the  parties  entitled 
thereto  as  the  Court  should  direct. 
Mr.  Waley  for  the  trustees. 

Mr.  Wdfard,  for  David  Henriquez,  contended  there  was  no 
mortgage,  sale,  or  anticipation,  by  F.  Salomonson,  and  that  the 
deed  of  July  1848  was  not  a  composition  with  creditors;  and  that 
the  assignment  to  Bathburn  not  having  been  revoked,  it  passed 
the  interest  of  F.  Salomonson,  under  the  will,  which  accordingly 
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vested  bj  purchase  in  Henriquess.  He  cited  2  Story,  Eq, 
Juris,  (a),  Stone  v.  Van  Heythusen  (6),  Smith  v.  Ifteri^  (c), 
Garrard  y.  Lore?  Lauderdale  (d),  Walwyn  v.  C%mtf«(e),  Pa^e  ▼. 
Broom  (y),  ^e^on  v.  JVoodgate{li)y  1  jRcp.  2^^.  (i),  1  Jarm. 
WilUy  pp.  824—830. 

Mr.  Goldsmidy  for  the  executor  of  one  of  the  parties  taking  in 
the  event  of  forfeiture,  argued  for  a  forfeiture.  There  were 
two  clauses  in  the  will,  either  of  which  would  invoWe  a  for- 
feiture. The  first  was  in  the  event  of  any  of  the  legatees  en* 
deavouring  to  sell,  mortgage,  or  in  any  way  anticipate,  and  the 
next  was  in  the  event  of  their  becoming  bankrupt  or  com- 
pounding with  their  creditors.  Now  this  assignment  was  tanta- 
mount to  a  composition  with  creditors,  or  it  fell,  at  all  eTents, 
within  the  first  clause,  and  was  an  attempt  to  anticipate. 

Mr.  Knight,  for  parties  in  the  same  interest,  argued  that  it 
amounted  to  a  composition  with  creditors. 
.  Mr.  G.  M.  Giffard,  for  the  widow  of  Frederick  Salomonson, 
contended  that  there  was  no  forfeiture.  It  was  an  acknowledged 
principle  that  all  clauses  of  this  nature  were  construed  strictly 
before  the  Court  would  decide  that  there  was  a  forfeiture:  Bish^ 
ton  V.  Cobh.  (A)  But  if  this  condition  was  not  to  be  construed  as 
confined  to  the  lives  of  the  testator's  two  sisters,  then  it  was  void, 
and  the  legatees  took  the  absolute  interest  The  deed  of  assign- 
ment was  never  intended  to  operate  on  this  property,  and,  in  fact, 
never  did  operate.  It  was  only  necessary  to  look  at  the  sche- 
dule to  see  that  it  was  not  intended  to  be  comprised  in  the  deed 
The  parties  in  New  York,  where  the  deed  was  executed,  knemr 
nothing  of  this  reversionary  interest,  and  could  not,  therefore, 
have  intended  to  include  it  As  to  the  general  words  in  the 
deed,  it  was  quite  clear  that  they  might  be  shown  to  be  not  so 
comprehensive  as  at  first  sight  they  seemed  to  be :  Lindo  r. 
Lindo  (/),  Cole  v.  Gibson  (m),  Ramsden  v.  Hylton*  (n) 


Judgment 


Th£  Yice-Chancellob.  It  appears  to  me  that  the  trans- 
action in  question  was  not  a  composition  with  creditors.  There 
is  no  doubt,  also,  that  if  this  interest  was  comprised  in  the 
assignment,  it  amounted  to  a  forfeiture,  and  the  question  is 
whether  it  was  comprised  in  the  assignment  If  it  is  com- 
prised, it  is  so,  not  by  reason  of  its  being  specially  men- 


(a)  2nd  edit.  p.  275. 

(b)  1  Kay,  721. 

(c)  10  Hare,  80. 

Id)  3  Sim.  1.;  2  Russ.  &  MjL 
451. 

g)  SMer.  707.;  3  Sim.  14. 
)  4  Buss.  6. 


(h)  2  Myl.  &  K.  492. 
(t)   3rd  edit  p.  679. 
(A)  5  Myl.  &  Cr,  145. 
(/)    1  Bear.  496. 
(m)  1  Vez.  503. 
In)  2  Vez.  305. 
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tioned,  but  because  it  is  comprised  in  the   description  con-      ,  ^^^'  , 
tuned  in  certmn  general  words  in  the  assignment^  in  a  long        Vick- 
Beriea.    Now,  it  appears  to  me  that  it  would  be  contraiy  to  the  kTndrmlbt. 

dear  intention  of  the  parties  to  say  that,  under  those  general        

words,  the  property  is  contidned  and  comprised  in  the  instru-  R»  Walet's 
ment;  because,  from  the  very  nature  of  the  property,  it  was    . 
impoBBible  that  it   should  pass,   and  the  attempt  to  assign  it     /x<^«"f* 
would  have  worked  a  forfeiture.     It  is  also  to  be  remarked,  that 
this  interest  could  not  be  assigned  to  a  trustee  for  immediate 
sale.     Then,  was  there  in  the  deed  a  trust  to  sell  immediately  ? 
I  think  there  was,  and  that,  too,  without  waiting  for  the  death  of 
the  tenant  for  life.     The  direction  was  to  make  an  inventory, 
then  to  annex  it  to  the  instrument,  and  proceed  to  selL     The 
trust  was  to  sell  immediately,  so  that  it  would  clearly  make  a 
ibffeitnre.     It  appears  to  me  that  the  intention  of  the  parties 
could  not  have  been  to  embrace  property  which  the  creditors 
could  never  have  got  the  benefit  of,  and,  therefore,  that  the  re** 
presentatives  of  Frederick  Salomonson  are  entitled  to  this  fund ; 
bat  I  think  that  the  fund  ought  to  bear  the  costs  of  the  parties 
who  arc  here. 
Solictors:  Samuel;  and  JEUiSf  Phillips y  Sf  Co. 


Mess] 


Vice- 
Chamcsllok 

FAREBROTHER  v.  WELCHMAN.  Kindebblbt. 

Feb,  8. 

»RS.  Farebrother,  Clark,  and  Lye,  the  auctioneers,  re-  The  defendant 
oeived,  in  September  1848,  from  J.  W.  Bury,  the  solicitor  of  P^^,*^^  ^^"i^- 

illuun  Lieake,  instructions  to  sell  certam  property  at  Wimble-  set-off  to  an 
don,  which  they  did  in  the  January  foUowing.     WiUiam  Leake  llSd'^ie^ha^' 
was,  m  September  1849,  found,  by  inquisition,  to  be  a  lunatic,  tiff  at  Law 
and  to  have  been  so  from  the  6th  of  February  1849,  and  ^^5m^^'^ 
Thomas  Henry  Plaskett  was  appointed  committee  of  his  per-  joined.    The 
son  and  estate.     Messrs.  Farebrother  and  Co.  received  no  notice  then  filed  a 
of  the  lunacy  until  October  1849.     It  was  found  by  the  Master  ^"^^  ^^^  ^^  ^ 

*    T  %         9  account  and 

in  Lunacy,  that  the  proceeds  of  the  sale  had  been  applied  in  the  ioj  auction,  in 
disdiaige  of  certain  bills  due  by  William  Leake.     The  Lord  ^^  ^^^ 
Chancellor  subsequently  made  an  order  for  the  sale  of  plate,  same  case  as 
furniture,  and  other  property  belonging  to  the  lunatic,  which  JJie^ng^t 
produced  about  1058/.     Messrs.  Farebrother  paid  to  Bury,  as  the  accounts 
the  agent  of  Plaskett,  the  committee,  345/1  15s.  1  Id,  on  account  ud^ci^mTng^ 
rf»  judgment  recovered  against  Leake,  and  121/.  Is.  6d.  for  %f*?l*°^^ 
^  muntenance,  which  payments  were  allowed  by  the  Master  issue' haying 

been  taken  on 
the  pleas, 
^mnst  be  taken  as  shoving  a  good  defence  to  the  action  at  Law;  and  there  being  nothing  to 
*^  that  the  aoeodnts  cooid  not  be  taken  in  a  Court  of  Law,  the  Injunction  was  reftised. 
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.  ^^^^'  .     in  Lunacy.  Bury  died  on  the  24th  of  December  1850  and  WiU 

Vice-        liam  Leake  died  on  the  2l8t  of  April  1852.     Administration  to 

kT^bSJ^t.  ^^^^^'^  «8*ate  was  granted  to  Emily  Welchman,  who  (with  her 

husband)  brought  an  action  against  Messrs.  Farebrother  and 

FABEBBOTHsa  Qompauy  for  the  sum  of  2070i.,  the  whole  amount  received  by 
WsLGHXAif.    them  on  account  of  the  sales.     There  were  eighteen  pleas  put 

SiaiemenL     ^^  ^   ^^^  action,  and  the  16th  and  1 7th   were  as  follow: 
^*  That  at  the  time  of  the  supposed  causes  of  action  the  said 
William  Leake  was  lunatic  and  of  unsound  mind,  and  incapable 
of  managing  his  own  affairs,  and  under  the  care  of  the  aforesaid 
T.  H.  Plaskett,  as  such  committee  of  his  estate  and  person  as 
aforesud ;  and  that  before  action,  and  in  the  lifetime  of  the  said 
William  Leake,  the  defendants  satisfied  the  claim  of  the  said 
William  Leake  by  payment  to  the  said  T.  H.  Plaskett  as  such 
his  committee:"  and  to  the  same  count,  ''That  while  the  mi 
William  Leake  was  lunatic  and  the  said  T.  H.  Plaskett  was 
committee  of  the  said  lunatic,  as  in  the  last  preceding  plea 
mentioned,  the  moneys  now  daimed  by  the  plaintiff  of  the 
defendants  in  the  said  count,  and  all  of  them,  were  dbburaed 
and  expended  by  the  defendants  at  the  request  of  the  said 
T.  H.  Plaskett  as  such  committee  as  aforesaid,  and  in  pursuance 
of  his  orders  and  directions  to  the  defendants  in  that  behalf,  and 
for  the  benefit  of  the  said  William  Leake.'*    To  these  pleas  the 
plaintiff  at  Law  replied,  and  issue  was  joined  upon  them.  Messrs. 
Farebrother  and  Company  then  filed  the  present  bill,  stating 
these  facts,  and  alleging  that  all  the  proceeds  of  the  sale  of  the 
plate  after  the  necessary  deductions  were  paid  by  them  for  the 
benefit  of  the  said  W.  Leake,    through  J.  W.  Bury  and  F. 
Bury  his  clerk  acting  for  J.  W.  Bury,  and  with  the  privity 
and  concurrence  of  the  wad  T.  H.  Plaskett ;  that  large  sums 
were  due  to  Messrs.  Farebrother  for  commission  and  charges 
and  money  laid  out,  and  claiming  a  balance.     The  bill  further 
stated  that  the  plaintiffs  were  advised  that  by  reason  of  the 
nature  of  the  dealings  between  the  estate  of  W.  Leake  and 
Messrs.  Farebrother,  no  account  could  be  properly  taken  in  a 
Court  of  Law,  and  prayed   an  account  and  an   injunction. 
According  to  the  accounts  of  Messrs.  Farebrother,  the  total 
amount  received  was  2070il ;  and  after  deducting  the  payments 
admitted  by  Plaskett,  and  allowed  by  the  Master  in  Lunacy, 
but  without  making  allowance  for  Messrs.  Farebrother's  own 
charges,  there  would  be  due  by  them  on  account  of  the  luna* 
tic's  estate,  a  sum  of  310/.     But  their  charges  amounted  to 
340/.,  and  they  claimed  besides,  to  be  credited  with  further 
sums  as  paid  by  the  authority  of  Plaskett  (this,  however,  was 
denied  by  Plaskett) ;  and  on  the  whole  they  claimed  to  be 
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entitled  to  a  balance  of  277i,  as  due  to  them  from  the  estate  of     ,  ^^^^'  . 
the  lunatic.    A  motion  was  now  made  for  an  injunction.  Vice. 

ilr.  Ghise,  Mr.  H.  Clarke,  and  Mr.  Raymmd,  for  the  plain-    ^^^^J^* 

tiff.    There  is  no  machinery  at  Law  for  taking  these  accounts^        

and  a  Court  of  Law  cannot  decide  on  the  propriety  of  pay-  Fabbbrothee 
ments  for  the  benefit  of  a  lunatic     There  are  no  express  words    Welchman. 
in  the  Common  Law  Procedure  Act,  under  which  these  pleas      Argummt. 
have  been  pleaded,  to  oust  the  jurisdiction  of  this  Court.     It 
is  doubtful  whether  Messrs.  Farebrother  will  be  able  to  set 
np  the  payments  under  the  lunacy  of  Leake,  as  a  defence  at 
Lav.    Mines  Royal  Society  y.  Maff7Uiy{a)  and  17  &  18  Vict. 
&  125.  8.  83.  were  cited* 

Mr.  Baily  and  Mr.  Bavill,  corUrh,  were  not  called  upon* 

TsB  Vice-Chakcellor.    I  confess  that,  in  my  opinion.     Judgment 
this  is  not  a  case  in  wluch  I  ought  to  grant  an  injunction^ 
KessTB.  Farebrother  were  employed  in  selling  certain  property 
belonging  to  Mr.  Leake.     Their  immediate  employment  seems  »^- 

to  haye  come  from  Mr.  Bury,  and  as  to  some  of  the  property,  a 
sale  was  ordered  by  the  Lord  Chancellor  in  Lunacy,  Mr.  Leake 
being  a  lunatic,  found  so  by  inquisition.     Mr.  Plaskett  was  ap- 
pointed committee,  and  as  to  some  of  the  payments  Mr.  Plaskett 
says  in  his  affidavit  that  he  authorized  them ;  as  to  the  rest, 
that  be  did  not  authorize  them  at  all.     As  I  understand,  what 
is  contended  is,  that  Messrs.  Farebrother  paid  these  moneys  to 
Mr.  £017,  with  the  concurrence  and  consent  of  Plaskett^  and 
that  the  money  was  applied  by  Bury  for  the  benefit  of  the 
ianatic;  and  as  to  the  other  part,  Messrs.  Farebrother  say  they 
are  entitled  to  deduct  them  from  the  gross  amount  which  has 
aiisen  firom  the  sales,  partly  for  commission,  and  partly  for  the 
necessary  expenses  of  the  sale.     As  to  that  latter  part,  I  cannot 
doubt  that  in  any  action,  in  any  Court,  they  must  be  entided  to 
deduct  them.     The  question  then  fairly  comes  to  this,  whether 
the  payments  made  by  Farebrother  to  Bury  are  to  be  considered 
as  jQiade  either  to  Plaskett,  or  to  Bury  as  agent  for  Plaskett. 
In  the  16th  plea^  Messrs.  Farebrother  say  that  they  satisfied  the 
claim  of  W.  Leake  by  payment  to  Plaskett,  the  committee. 
To  that  plea  the  plaintiff  at  Law  has  replied,  and  upon  that  issue 
the  question  will  be,  whether  there  was  any  payment  to  Plaskett. 
Of  course  it  will  not  be  necessary  to  prove  payment  actually 
into  his  hands,  but  payment  to  his  account  will  satisfy  the  case. 
The  17  th  plea  varies  the  matter  by  stating  that  the  money  was 
paid  at  the  request  of  Plaskett  and  for  the  benefit  of  the  lunatic, 
and  to  this  plea  also  the  plaintiffs  have  replied,  so  that  there  is 

(a)  3  Com.  Law  Rep.  171. 
EQ. — vol*.  IIL  C  C 
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^^^^'  ^     issue  taken  also  on  that  plea.     Whether  the  plaintiffs  at  Law 

VioE-         clid  make  these  payments  at  the  request  of  Piaskett  is  in  issue. 

Cbakoeixob    Now,  in  accordance  with  that,  the  plaintiffs  in  Equity  make  thia 

allegation  in  their  bill,  —  that  the  produce  of  the  sales,  after 

Fabbbbothbb  certain  proper  deductions,  was  paid  by  them,  for  the  benefit 
Wblctman.     ^^  ^^  lunatic,  to  Bary,  with  the  conseAt  of  Piaskett,  and  the 
,  .  bill  goes  on  to  state  that  certain  sums  were  so  paid.     About 

two  of  the  sums  there  is  really  no  controversy.  The  sum  re- 
ceived is  stated  to  have  been  t^08/.  I6s.  5d,f  and  the  two  sums 
paid  by  the  direction  of  Piaskett  were  464/.,  so  that  there  re- 
muns  400/.  or  500/.,  which  were  paid,  according  to  the  all^a- 
tions  of  the  plaintiff,  for  the  benefit  of  the  lunatic  'Sow  in  this 
state  of  the  pleadings,  an  action  having  been  commenced,  and 
these  pleas  pleaded,  it  is  not  a  case  in  which  the  questions  at 
Law  turn  upon  the  particular  amount  of  the  items,  on  one  mde 
or  on  the  other,  in  a  complicated  account,  but  the  question  will 
be,  whether  Messrs.  Farebrother  did  make  these  payments  to 
Piaskett,  or  to  Bury  with  his  privity.  The  defendant  at  Law, 
by  pleading  these  pleas,  seems  to  assume  that  such  payments  if 
BO  made  would  be  a  good  defence  to  the  action ;  and  the  plaintiff 
at  Law  has  taken  the  same  view,  and  admits  that  if  these  payments 
were  made  with  the  privity  of  Piaskett,  the  committee,  that  will 
be  a  good  defence.  Now  the  Equity,  as  I  understand  it,  is  this, 
that  the  Court  of  Law  will  not  recognize  the  validity  of  these 
payments,  unless  they  are  such  payments  as  could  in  a  l^al 
sense  be  matter  of  set-off.  But,  when  I  find  by  the  Common 
Law  Procedure  Act  the  defendant  can  defend  himself,  by  plead- 
ing matters  which  would  be  a  good  defence  in  Equity,  the  very 
purpose  of  which  Act  is  to  prevent  the  necessity  of  parties 
against  whom  actions  are  brought,  coming  to  a  Court  of  E^quity 
for  relief,  and  when  I  find  such  pleas  pleaded  and  replied  to, 
I  must  assume  that  the  pleas  form  a  sufficient  answer  to  the 
plaintiff's  action,  otherwise  I  should  have  to  determine  that 
when  a  course  is  taken  according  to  Act  of  Parliament,  the  Act 
is  entirely  inoperative,  and  that  matters  must  stand  as  they  did 
before  that  Act  was  passed.  Now  the  case  is  not  one  of  a  com- 
plicated account ;  and  although  it  may  be  that,  with  r^ard  to 
details,  the  Court  of  Law  may  find  it  convenient  to  refer  the 
action,  that  is  no  reason  why  the  parties  should  come  here. 
The  real  question  is  a  question  of  fact«  whether  these  payments 
were  made  in  the  manner  alleged  in  the  16tb  and  17th  pleas. 
That  fact  is  in  issue  at  Law,  and  in  the  course  of  trial,  and  why 
should  I  say  that  it  must  be  tried  here  and  not  in  the  Court  of 
Law?     One  thing  is  clear,  that  if  the  case  were  heard  here,  and 

came  to  a  question  of  fact,  it  might  be  that  tliis  Court  would 
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direct  an  issue  to  try  the  question  of  fact ;  for  though  a  Court  of     .  , 

Egnitj  can  now  try  such  questions,  it  is  still  competent  for  it  to        Vice- 
8eDd  them  to  be  tried  by  issue.     And  here  I  have  the  very  issue  j^oe^^^y. 


pending  between  the  parties,  and  why  should  this  Court  inter-        

fere,  except  that  it  is  said  that  there  may  be  a  question  whether  ^ -a^wsbhothbb 
sach  pleas  are  good  pleas?     Now,  I  speak  with  diffidence,  but  I   Welchjkam. 
can  hardly  suppose  that  a  Court  of  Law,  after  a  verdict,  and      ,  , 
with  the  Act  before  it,  could  entertain  the  question  whether 
this  was  a  proper  defence,  and  whether  all  which  had  been 
done  must  go  for   nothing.      As   to  any  proceedings   which 
have  taken  place  under  the  lunacy,  so  far  as  it  may  be  necessary 
to  prove  these  facts,  the  mode  of  proving  is  just  the  same  in  a 
Court  of  Law  as  in  a  Court  of  Equity.     The  jurisdiction  of  the 
Lord  Chancellor  in  Lunacy  is  as  distinct  from  the  jurisdiction 
of  the  Lard  Chancellor  in  Chancery,  as  it  is  from  the  jurisdiction 
of  the  Queen's  Bench.     For  these  reasons  I  think  I  must  dis- 
miss this  motion  with  costs. 

Solicitors:  Palmer  8f  Co.  ;  and  F.  W,  Mount 


Lords 
MANNING  V.   PURCELL.  Justices. 

1  HIS  was  an  appeal  by  the  plidntiff  from  the  decision  of  Vice-  in  constrain^  ' 
Chancellor  Stuart,  reported  2  Eq.  Rep.  616.,  where  the  princi-  Jola  esta^'" 
pal  facts  will  be  found  ;  but  the  course  which  the  case  took  on  the  Court  is 
appeal  makes  it  necessary  to  set  out  some  further  particulars.       confine  its  ^ 
The  testator  in  his  lifetime  had  kept  a  betting-list,  being  a  attention  to 
Est  of  horses  running  for  the  principal  races  in  the  kingdom,  but  may  look 
with  the  sum  he  would  bet  as^ainst  each  horse  set  acrainst  its  ^\^f  original 

__  .  M        %  1  111  ^iliinthe 

oamei    The  practice  was  for  the  wager  to  be  completed  thus :  testator's 
sappose  the  bet  to  be  «  ten  to  one  "  against  the  horse  «  Gre-  ^afdwritinf?, 

*  "^  °  vith  a  view  of 

being  guided 
t  in  the  construction  by  the  way  in  which  it  is  written. 

adi,  accordingly,  that  the  iuct  that  certain  words,  not  appearing  in  the  probate,  had  existed  in 
tlie  ortginal  will,  but  had  been  struck  out  by  the  testator,  was  to  be  looked  to  in  construing  the 

Certain  moneys  had  been  deposited  with  the  testator  to  abide  the  result  of  bets  between  him 
u^  the  depositon.  After  his  death  his  personal  representative  repaid  these  sums.  —  Held,  that 
^  repayment  of  deposits  on  bets  not  decided  in  the  testator's  lifetime  was  proper,  but  that  the 
Rpajment  of  deposits  on  bets  decided  in  his  lifetime  was  unauthorized. 

The  testator  had  deposited  with  stakeholders  6000/.,  to  abide  the  result  of  a  bet  not  decided  in 
lus  lifetime,  and  after  his  death  this  money  was  repaid.  He  had  at  his  death  a  balance  at  his 
l^er^s  on  a  common  account  current,  and  another  sum  at  his  banker's  at  interest  on  a  deposit 
^eoimt  He  waa  mlso  possessed  of  furniture  at  a  tavern  which  he  kept,  and  at  which  he  often 
^ept,  though  be  had  alao  a  private  residence.  By  his  will  he  gave  to  his  wife  all  his  moneys  and 
Qoosehold  fumltore. 

Hdi  that  the  WOOL  did  not  pass  under  the  gift  of  the  testator  s  moneys. 

Hdd  that  the  two  balances  at  the  banker's  both  passed  under  that  gift. 

Hdi  that  80  much  only  of  the  furniture  at  the  tavern  as  was  kept  by  the  testator  for  his 
<^<)<D^tic  or  personal  use  passed  under  the  gift  of  his  household  furniture. 

c  c  af 
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cian  "  for  the  Derby  stakes,  the  other  wagering  party  deposited 
with  the  testator  1/.,  and  received  in  exchange  a  ticket  in  this 
fo»m  — 

"  Epsom,  Derby. 

Hi  Os.  Od.  *  Grecian.' 

To  receive  the  day  after  the  race." 

The  testator  had  in  his  hands  at  his  death  a  large  sum  of  money 
arising  from  such  deposits.  Mrs.  Purcell,  his  personal  repre- 
sentative, returned  a  considerable  amount  of  these  deposilB  to 
the  depositors,  and  the.  question  arose  whether  these  payments 
should  be  allowed  to  her.  It  was  stated  on  her  part  that  it 
was  one  of  the  rules  of  betting-of&ces  that  a  bet  was  put  an  end 
to  by  the  death  of  either  party  before  the  race ;  and  she  allied 
that  all  the  moneys  returned  by  her  were  moneys  deposited 
with  the  testator  to  abide  the  result  of  races  which  had  not 
been  run  at  his  death.  This  latter  allegation  was  disputed  by 
the  plaintiff.  The  Chief  Clerk  of  the  Vice-chancellor  disallowed 
all  these  payments ;  but  the  Vice-Chancellor  having  decided  the 
principal  points  in  the  cause  against  the  plaintiff  without  calling 
on  the  other  side,  this  question  was  not  argued  before  Inm. 

The  will  of  the  testator  was  written  in  his  own  hand,  on  one 
of  the  lithographed  forms  now  commonly  sold,  and  the  original 
was  produced  before  the  Lords  Justices^  though  not,  it  is  under- 
stood, before  the  Vice- Chancellor.  The  material  parts  of  it  are 
given  below.  The  lithographed  parts  are  printed  in  ordinary 
type ;  the  parts  written  by  the  testator  are  given  in  Italics,  and 
the  words  struck  out  by  him  are  enclosed  in  square  brackets : 

"  This  is  the  last  will  and  testament  of  me,  Edward  Stephen 
Manning^  of  Upper  Edmund  Street,  King's  Cross,  Middluezy 
London.  I  direct  that  all  my  just  debts  and  funeral  and  tes- 
tamentary expenses  be  paid  [and  satisfied  by  my  executors 
herein-after  named]  as  soon  as  conveniently  may  be  after  my 
decease.  I  give,  devise,  and  bequeath  unto  my  wife  Elizabeth 
Manning  all  my  moneys,  household  furniture,  plate,  books,  wear- 
ing  apparel,  8fc.  Sfc,  and  [as  to]  all  the  [rest]  residue  and  re- 
mainder of  my  estate  and  effects  whatsoever  and  wheresoever, 
both  real  and  personal,  whether  in  possession  or  reversion,  re- 
mainder or  expectancy,  I  give,  devise,  and  bequeath  the  same 
unto  [  (a)  and  ,  their  heirs, 

&c.,  upon  trust  to  convert  the  same  into  money,  and  to  invest 
the  money  arising  from  such  conversion  in,  &c.,  and  to  pay  the 
income  thereof  unto]  my  dear  wife  during  the  term  of  her  na- 
tural life,  and  from  and  after  her  decease,  I  give,  devise,  and 


(a)  This  clause  is  not  given  verbatim. 
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bequeath  the  same  and  every  part  thereof,  onto  and  among 

{if  any)  of  my 
and  to  be  equally  divided  between  [all  and  every  my]  children 
wbo  fihall  be  living  at  the  time,^  &c. 

The  subsequent  parts  of  the  will  are  not  material.  The  clause 
appointiDg  executors  was  struck  out,  and  all  the  words  struck 
oat  by  the  testator  were  omitted  in  the  probate. 

Mr.  Bacon,  Mr.  Bens/iaw,  and  Mr.  Needham  (of  the  Common 
Law  Bar),  for  the  plaintiff,  contended  that  the  whole  of  the 
testator's  property  was  given  to  the  widow  for  life  only,  and 
relied  on  the  erasure  of  the  words  ^^  as  to  "  as  showing  the  tes* 
tator's  intention  to  make  one  gift  of  all  his  property,  with  an 
eniuneration  of  some  particulars.  [Mr.  Elmsley  submitted  that 
tiie  probate  alone  could  be  looked  at,  but  the  Lord  Justice 
Kfdgkt  Bruce  referred  to  an  unreported  case  in  which  Lord 
'E2t2m  bad  looked  at  the  original  of  a  will  of  personal  estate  in 
onier  to  see  **  how  it  was  dashed  and  stopped,"  and  the  objection 
waa  overruled.] 

Supposing  this  part  of  the  case  to  fail,  they  contended,  firsts 
that  the  money  deposited  with  Dowling  and  Chapman  did  not 
pass  bjr  the  gUt  of  '^  moneys."    It  was  in  no  sense  money  of 
tie  testator,  being  neither  in  his  possession  nor  under  his  con- 
trol ;  although  if  Vamey  v.  Hickman  {a)  were  good  law,  he  might 
We  recovered  it.     Secondly,  that  the  moneys  on  the  deposit 
note  could  not  pass^  for  there  was  no  immediate  right  of  action 
/or  them,  nor  were  they  receivable  from  the  bankers  at  once, 
without  the  fulfilment  of  a  previous  condition :  May  v.  Grave  (b), 
Sarry  v.  Harding,  (c)     They  also  referred,  on  this  pointy  to 
Fryer  Y.Itanken{d),  Beales  v.  Crisford{e),  Smith  v.  Butler  {g\ 
Stephenson  v.  Dawson  (A),  and  Gosden  v.  DotteriU.  (i)     Thirdly, 
that  the  money  on  the  ordinary  account  current  at  the  bank  could 
not  pass,  for  it  was  not  money  kept  there  for  private  purposes, 
hot  was,  in  fact,  part  of  the  testator's  stock-in-trade,  being  em- 
ployed by  him  only  in  his  business  as  a  betting  agent :  Pratt  v. 
Jackson.  (A)     Fourthly,  that  the  furniture  at  the  tavern  did  not 
pass:  LeFarrant  v.  Spencer.  (J)     That  the  moneys  paid  in  return 
of  the  deposits  oonld  not  be  allowed;  at  all  events  so  far  as  re- 
garded the  races  which  had  been  run  before  the  testator's  death. 
The  Lord  Justice  Knight  Bbucb.    The  counsel  for  the 
respondents  need  not  address  themselves  to  the  question  whether 
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(a)  5  C.  B.  271. 

(6)  3  De  G.  ft  Sm.  462. 

(c)  1  Jo.  &  Lat.  475. 

(<0  11  Sim.  55. 

(e)  13  Sim.  592. 


(g)  3  Jo.  &  Lat  565. 

(A)  3  Beav.  342. 

(0   1  MyL  &  K.  56. 

(*)  2  P.  W.  302.;  1  Bro.P.C.222. 

(0    1  Vez.  97. 
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the  testator's  widow  took  absolutely  the  property  described  by 
the  words  "  all  my  moneys,  household  furniture,  plate,  books, 
linen,  wearing  apparel,  &c.  &c/'  for  my  learned  Brother  has 
requested  me  to  state  (a)  that  his  opinion  on  that  point  \%  in 
accordance  with  the  opinion  of  the  Vice- Chancellor,  m.,  that 
whatever  is  comprised  by  those  words  is  given  to  the  wife  ab- 
solutely.    His  reasons  are  shortly  these :  he  thinks  that  the  cod- 
struction  adopted  by  the  Vice- Chancellor  is  more  consistent  with 
grammar  and  idiom  than  the  construction  contended  for  by  the 
appellant :  he  considers  also  that  it  cannot  have  been  the  inten- 
tion of  the  testator  that  the  saleable  property  comprised  in  those 
words  should  be  sold  as  against  the  wife ;  which  would  be  the 
result  of  the  appellant's  construction:  he  is  struck  with  the 
words  *'  &a  ftc"  as  strengthening  this  view,  and  he  also  thinks 
it  hardly  possible  to  suppose  that  the  testator  can  have  meant  to 
^ve  his  wife  a  life  estate  in  wearing  apparel.    On  these  grounds 
he  is  of  opinion  that  the  construction  put  by  the  Vice^Chancell&r 
on  the  will  is  correct ;  and  he  thinks  that  no  inference  suffi- 
ciently strong  to  alter  the  construction  is  to  be  drawn  from  the 
fact  of  the  erasure  of  the  words  *'  as  to."     I  feel  more  doubt 
upon  the  case,  but  it  is  a  doubt  not  amounting  to  dissent    The 
order  of  the  Vice-' Chancellor  must  stand  as  to  the  interest  taken 
by  the  wife  in  the  matters  comprised  in  the  words  in  questioa, 
whatever  those  matters  may  be. 

Mr.  JElmsley  and  Mr.  Charles  Hall,  for  the  respondents.  As 
to  the  6000/.  deposited  with  Dowling  and  Chapman,  a  wager, 
according  to  the  universal  practice  of  the  betting  world,  is 
determined  by  the  death  of  either  party  before  the  contingency 
happens.  Thus,  upon  the  testator's  death,  the  6000il  ceased  to 
be  money  deposited  to  abide  the  event  of  a  wager,  and  there- 
fore, passes  under  the  gift  of  hb  "  moneys."  On  a  fair  construc- 
tion, 8  &  9  Vict.  c.  109.  s.  18.  does  not  prohibit  the  recovery 
of  money,  under  any  circumstances  whatever,  from  a  stakeholder, 
but  only  a  recovery  by  the  winner  of  the  other  party's  deposit: 
Jaques  v.  Withy  {b\  Clayton  v.  Dilly.{c)  At  all  events  Var- 
ney  v.  Hickman  (d)  is  decisive  as  to  the  deposit  for  a  race  not 
run  at  the  testator's  death.  According  to  Parher  v.  Mar- 
chant  (e)  money  at  a  banker's  passes  under  a  gift  of  money.  A 
deposit  with  a  stakeholder  is  much  more  **  money  "  than  a  de- 
posit with  a  banker,  for  the  stakeholder  is  bound  to  keep  the 
deposit  in  statu  quo,  while  a  banker  is  not. 

As  to  the  money  standing  to  the  ordinary  account  at  tlie 


(a)  The  Lord  JtisHce  Turner  was 
present,  but  was  sufferiug  from  a  se- 
vere cold. 

{b)  1  II.  lil.  G5. 


(c)  4  Taunt  165. 

(d)  5C.B.271. 

(e)  1  y.  &  C.  C.  C.  290. ;  1  Thill. 
356. 
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bonkers,  Patker  v.  Marchant  is  decisive ;  and  that  case  shoWs 
also  that  the  circamstanee  of  the  balance  being  kept  for  trade 
purposes  (if  indeed  bettibg  can  be  recognized  as  a  trade)  makes 
no  difference. 

The  money  at  the  banker's  on  the  deposit  note  passed :  Vaisey 
T.  Reynolds,  (a)  Fryer  v.  Ranken  (Jj)  is  quite  consistent  with 
Smi^  V.  Butler,  (c) 

As  to  the  fiirniture  at  the  tavern,  it  may  well  pass,  for  the 
tayem  was  one  of  the  testator's  places  of  residence,  and  the 
fumitore  there  was  not  purely  trade  property,  which  distin- 
guishes the  case  from  Pratt  v.  Jackson  (d),  and  Z^  Farrant  v. 
Spencer,  (e) 

As  to  the  sums  paid  by  Mrs.  Purcell  in  return  of  deposits 
on  bets,  she  was  bound  to  pay  them,  if  the  construction  of  the 
statute  is  as  we  have  submitted.  At  all  events,  Vamey  v.  Hick'- 
nan  is  in  point  as  to  all  deposits  on  races  net  run  in  the  testa- 
tor's lifetime. 

Mr.  Bacon  in  reply. 
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The  Lord  Justice  Knight  Bkugb  said  that  the  first 
question  was,  whether,  or  how  far,  the  administratrix  was  en- 
titled to  have  allowed,  as  against  the  general  estate,  the  sums 
paid  by  her  in  return  of  deposits  which  were  in  the  hands  of  the 
testator  at  his  death  in  respect  of  bets.  As  to  the  sums  which 
were  in  his  hands  for  bets  not  decided  in  his  lifetime^  his  Lord- 
ship, and,  as  he  believed,  his  learned  Brother  also,  was  of  opinion 
that  the  retarn  of  them  ought  to  be  allowed  as  against  the 
general  estate  ;  but  as  to  payments  made  by  the  administratrix 
ia  respect  of  bets  decided  in  his  lifetime,  there  was  neither  justi- 
fication, nor  what  in  any  Court  could  be  considered  an  excuse 
for  making  them,  from  however  laudable  a  feeling  on  the  part 
of  this  lady  they  might  have  been  made.  Unless  the  parties 
could  come  to  some  arrangement,  the  division  of  these  payments 
mnst  be  a  matter  for  further  investigation. 

The  next  question  was  as  to  the  particulars  included  in  the 
tenns  '*  all  my  moneys,  household  furniture,  plate,  books,  linen, 
wearing  apparel,  &c.  &c.,''  used  in  the  will.  He  thought  that 
such  articles  of  furniture  in  the  house  or  tavern  in  Clifford's 
Ion  Passage,  where  the  testator's  tavern  business,  or  victualling 
business  was  carried  on,  as  belonged  to  the  business,  and  were 
naed  only  for  the  purposes  of  the  business,  did  not  pass  under 
^ose  words.     In  coming  to  this  conclusion,  he  proceeded,  not 


Judgment 


(a)  5  Ross.  12. 
(h)  11  Sim.  55. 
(c)  3  Jo.  &  Lat.  565. 


(d)  2  P.  W,  302. 

(e)  1  Vez.  97. 
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The  only  remaining  question  was  as  to  the  furniture  at  the 
tavern.  The  case  before  Lord  Hardtoicke  decisively  estabtished 
that  the  words,  '^my  household  furniture,"  would  only  pass 
what  the  testator  kept  for  his  domestic  and  [lersonal  lue,  and  as 
to  this  there  must  .be  an  inquiry,  unless  the  parties  could  oome 
to  some  arrangement 

[An  arrangement  was  oome  to  in  Court,  by  which  all  inquiries 
were  dispensed  with^] 

Solicitors :  John  Andrew  ;   Fiddey, 


fLOBDB 

Jusncss. 

Jan.  23.  (f  24. 

A  suit  was 
instituted  for 
the  admini- 
stration  of  the 
estate  of  B.  L. 
A  mortgagee 
of  part  of  the 
estate  was 
made  a  party, 
his  mortgage 
being  im- 
peached by 
thebUL    A 
receiver  was 
appointed,  the 
mortgagee, 
who  was  not 
then  in  a  con- 


possession, 
opposing. 
Bdfore  de- 


LANGTON  V.  LANGTON. 

BeNNET  LANGTON,  by  will  dated  the  25th  of  June 
1 800,  gave  his  moiety  of  the  navigation  of  the  river  Wey  (the 
entirety  of  the  legal  estate  in  which  was  vested  in  trustees) 
and  all  his  real  estates  (except  as  therein  mentioned)  to  his  wife» 
her  heirs  and  assigns^  upon  trust  during  her  life  to  raise  such 
money  as  she  should  think  expedient  in  aid  of  hb  personal 
estate^  for  payment  of  his  debts  (except  14^000/.  secured  on 
mortgage  of  certain  settled  estates)  and  of  the  legacies  be- 
queathed by  him.  He  then  gave  his  personal  estate  to  his 
wife  for  the  like  purposes^  and  also  for  paying  an  annuity,  and, 
subject  as  above,  gave  the  income  of  the  trust  estates  to  her 
for  life,  and  directed  that  after  her  death  her  heirs,  executors, 
not  ^^^  administrators  should  stand  possessed  of  his  above-men- 
tioned real  estates,  and  of  his  residuary  personalty  upon  trust 

cree  a  re-         &fter  her  decease  to  raise  thereout  money  to  pay  the  14,0002. 

ference  was       J^g  q^  ^g  mortgage  of  the  settled  estates,  and  the  other  debts 

directed  asto  ,  •^t 

proceedings  at  and  legacies  then  unpaid,  and,  subject  thereto,  upon  trust  for 
JS^Sffin.    George  Langton  absolutely. 

ing  rights 

prejudicial  to  the  mortgaged  property ;  and,  in  1845,  an  action  was  brought  by  the  persons  entitled 
to  the  equity  of  redemption,  which  ended,  m  Not.  1849,  in  a  compromise,  sanctioDed  by  tb« 
Court  The  mortgagee  was  served  with  notice  of  the  applications  for  the  orders  relating  to  those 
proceedings,  but  did  not  ta^e  any  part  in  them.  Pending  these  proceedings  a  decree  for  sccoants 
and  inqairies  was  made  ;  and  in  No?.  1849,  a  report,  finding  the  mortgagee  first  incambrancer, 
was  confirmed.  In  Feb.  1853,  a  decree  on  further  directions  was  made,  ordering  a  sale  of  the 
mortgaged  property  id  such  terms  as  to  oblige  the  mortgagee  to  concur  in  the  sale.  After  this,  in 
application  by  the  mortgagee  to  discharge  the  receiver,  and  to  be  let  into  possession,  having  be«B 
refused  by  Yicb-Chanceixor  Wood,  the  mortgagee  having  given  the  notice  requisite  to  enable 
him  to  take  possession,  presented  a  petition  of  appeal,  praying  that  the  reeeirer  might  be  dis- 
charged, and  that  he  might  be  let  into  possession ;  and  that,  if  necessary,  the  direction  for  sale  ia 
the  decree  on  further  directions,  might  be  varied. 

Held  that  the  property  was  not,  as  against  the  mortgagee,  liable  to  the  costs  incurred  with  reler- 
ence  to  the  proceedings  at  Law,  nor  to  contribute  to  the  general  costs  of  the  suit,  and  that  be  va« 
entitled  to  have  the  receiver  discharged,  and  to  be  let  into  possession  witfaoat  contributing  to 
such  costs. 

Held  that  the  decree  on  farther  directions  was  wrong,  in  ordering  a  sale  in  such  terms  as  to 
oblige  the  mortgagee  to  concur  in  it;  ibr  that, as  against  a  mortgagee  claiming  by  a  title  psn- 
mount,  no  sale  can  be  decreed  without  his  express  consent,  except  subject  to  hit  iiMNrtgage. 
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The  testator  died  in  1801^  and  his  widow  in  1820.     No  money 
waBTtrndinher  lifetime  out  of  the  real  estate  under  the  trusts 
of  the  will  In  1825  J.  S.  Langton,  her  heir,  in  execution  of  the 
imts  of  the  will,  raised  7000L  on  a  mortgage  by  way  of  trust  for 
sale  of  the  testator's  moiety  of  the  Wey  Navigation.    This  mort- 
gage contained  a  proviso  that  no  sale  of  the  premises  should  be 
made  nor  any  means  taken  for  obtaining  possession  or  entering 
into  the  receipt  of  the  rents  and  profits  thereof  until  three 
calendar  months'  notice  to  J.  S.  Langton,  his  heirs,  or  assigns. 
On  the  20th  of  September  1838  this  mortgage  was  transferred 
to  W.  Hussey.     At  that  time  the  equity  of  redemption  was 
vested  in  Charles  Langton  in  trust  for  himself,  and  T.  H.  Lang- 
ton  and  £.  Clarke.     By  deed,  of  the  same  date,  C.  Langton 
covenanted  with  W.  Hussey  that  the  7000/.  was  the  first  charge 
on  the  premises  (subject  to  an  annuity  of  100/.  a  year),  and 
that  the  tolls  and  profits  should,  in  the  first  place,  be  applied  in 
payment  of  the  700021  and  interest,  and  of  all  costs  incurred  by 
W.  Hofisey,   his  executors,  &c,  in  consequence  of  the  non- 
pajment  thereof.     On  the  13th  of  May  1840,  W.  Hussey  trans- 
ferred this  mortgage  to  J.  Hussey,  R.  G.  Hancock,  and  F.  K. 
Eyre. 

Several  other  mortgages  of  the  same  property  had  been 
effected  before  the  institution  of  the  suit. 

The  plaintiff  had  become  entitled  to  the  settled  property 
comprised  in  the  mortgage  for  14,000/.,  and  by  his  bill,  which 
was  filed  in  1842,  against  the  personal  representatives  of  Ben- 
net  Langton,  the  persons  entitled  to  his  real  estate,  and  the 
several  incumbrancers  upon  it,  and  which  contained  charges  to 
the  effect  that  the  7000/.  had,  with  the  privity  of  the  persons 
entitled  to  the  security  for  that  sum,  been  in  part  raised  and 
applied  for  purposes  not  authorized  by  the  testator's  will,  it  was 
prayed  that  it  might  be  declared  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  trust  for  paying  off  the  14,000/. ;  that  the 
trusts  of  the  will,  so  far  as  they  remained  unperformed,  might 
he  carried  into  execution ;  that  the  14,000/.  might  be  raised  by 
sale  or  mortgage  of  the  devised  estates ;  that  an  account  might 
be  taken  of  the  incumbrances  affecting  the  same ;  and  that  their 
priorities  might  be  declared.     The  bUl  also  prayed  an  adminis- 
tration of  the  testator's  estate ;  that  the  testator's  moiety  of  the 
Wey  Navigation  and  his  other  real  estates  might  be  sold  and 
the  moneys  applied  in  payment  of  the  14,000/.  according  to 
priority ;  an  injunction  to  restrain  the  parties  claiming  under 
the  testator's  will  from  receiving  the  tolls  of  the  navigation  and 
the  tents  of  the  real  estates ;  and  for  a  receiver. 
On  the  8th  of  December  1843  a  receiver  of  the  tolls  and  of 
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the  outstandiDg  personal  estate  was  appointed,  and  the  order 
directed  the  receiver,  out  of  the  tolls,  to  keep  down  the  annuity 
of  1007.  and  the  interest  on  the  mortgage  debts  of  7000/.  and 
14,000/.,  and  on  a  charge  of  10,224/.  mentioned  in  the  plead- 
ings. The  order  also  directed  that  *'  this  order  and  all  the 
payments  under  the  same  shall  be  without  prejudice  as  to  by 
whom  or  out  of  what  moneys  or  estates  the  payments  thereby 
directed  shall  be  ultimately  paid  and  borne." 

Before  1845  disputes  arose  between  the  proprietors  of  the 
navigation  and  certain  persons  who,  as  tenants  of  adjoining  pro- 
perty belonging  to  the  dean  and  canons  of  Windsor,  claimed 
rights  which,  if  established,  might  have  been  exercised  so  as  to 
interfere  with  the  navigation.  The  plaintiff  presented  a  peti- 
tion to  obtain  an  inquiry  as  to  what  proceedings  ought  to  be 
taken,  and  on  the  7th  of  March  1845  a  reference  was  directed, 
under  which  the  plaintiff  proposed,  in  the  Master's  office,  that 
an  action  should  be  brought  by  the  receiver.  C.  Langton, 
T.  H.  Langton,  and  E.  Clarke  insisted  that  the  action  bad 
better  be  brought  by  them.  The  Master  took  that  view,  and 
reported  accordingly;  and  on  the  15th  of  December  1845  an 
order  was  made  that  they  should  bring  the  action,  which  was 
thereupon  brought  by  them  in  the  names  of  the  trustees  of  the 
navigation,  with  the  concurrence  of  the  person  entitled  to  the 
other  moiety,  and  was  tried  in  July  1846,  when  a  verdict  was 
taken  for  the  plaintiffs,  subject  to  a  reference  to  arbitration. 

On  the  30th  of  July  1846  a  decree  was  made^  by  which  it 
was  ordered  that  the  order  of  the  8th  of  December  1843,  and 
the  receiver  appointed  under  it,  should  be  continued.  The 
usual  accounts  of  the  testator's  personal  estate  were  directed, 
and  it  was  declared  that  if  the  personalty  was  insufficient  for 
the  payment  of  his  debts,  funeral  expenses,  and  legacies,  the 
real  estate  ought  to  be  sold;  and  inquiries  were  directed, 
as  to  the  real  estate  and  the  incumbrances  upon  it,  and  their 
priorities.  The  costs  of  the  suit  were  directed  to  be  paid  by 
the  receiver,  and  allowed  him  in  his  accounts,  reserving  the 
question  how  they  should  ultimately  be  borne. 

While  this  decree  was  being  prosecuted,  and  before  any  re- 
port had  been  made  under  it,  an  arrangement  with  the  dean 
and  canons  of  Windsor  for  compromising  the  action  was  ap- 
proved by  the  Court,  and  a  deed  was  directed  to  be  executed 
for  carrying  it  ouL  This  deed  was  executed  on  the  12th  of 
November  1849. 

On  the  9th  of  November  1849,  a  separate  report  of  the 
Master,  by  which  he  found  the  mortgage  for  7000^  to  be  the 
first  charge  on  the  property  comprised  in  it^  was  confirmed. 
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On  the  12th  oi  January  1850,  an  order  was  made  on  the 
petition  of  C.  Langton,  J.  H.  Langton,  and  E.  Clarke,  by 
which  the  receiver  was  ordered  to  pay  out  of  the  tolls  of  the 
navigation  one  moiety  of  the  costs,  charges,  and  expenses  in- 
curred by  them  in  leference  to  the  action  and  compromise,  and 
tlie  entirety  of  the  costs,  charges,  and  expenses  of  all  parties  to 
the  cause,  and  of  the  receiver,  properly  incurred,  of  and  inci- 
dent to  the  order  of  reference  as  to  the  compromise;  the 
qnestion  by  and  out  of  what  fund  such  costs,  charges,  and 
expenses  should  be  ultimately  borne,  being  reserved.  The 
mor^agees  for  7000/.  were  served  with  notice  of  the  applica- 
tions for  the  several  orders  connected  with  the  action,  and  did 
not  oppose  them,  but  they  took  no  part  in  any  of  the  proceedings 
relating  to  it  The  tolls  at  that  time  greatly  exceeded  the  in- 
terest on  the  mortgages,  and  the  mortgagees  appear  to  have 
considered  that  the  litigation  was  one  which  did  not  concern 
them. 

On  the  14th  of  February  1853,  a  decree  on  further  directions 
was  made,  by  which  the  receiver  was  continued,  and  a  sale  was 
<m!ered  of  the  moiety  of  the  Wey  Navigation,  with  the  neces- 
Baiy  directions  for  tiiat  purpose,  and  the  purchase  money  was 
directed  to  be  brought  into  Court.  This  decree  was  so  framed 
28  to  oblige  the  mortgagees  for  7000Z.  to  concur  in  the  sale. 

On  proposals  for  a  sale  being  carried  in,  the  mortgagees  for 
7000^  insisted  on  having  the  amount  due  on  their  security  fixed 
» a  reserved  bidding,  and  they  then  first  discovered  that  the 
property  had  become  so  depreciated  as  not  to  be  worth  nearly 
that  sam«  They  thereupon  presented  a  petition,  praying  that 
thej  might  be  let  into  possession  of  the  premises  comprised  in 
their  security ;  that  the  receiver  might  be  discharged  as  re- 
garded those  premises ;  and  that  certain  small  sums  in  Court, 
which  were  attributable  to  the  navigation,  might  be  paid  to 
them  in  part  discharge  of  the  moneys  due  on  their  security. 

Vioe-Chancellor  l^oad  held  that  the  costs  of  the  proceedings 
against  the  lessees  of  the  dean  and  canons  of  Windsor  had 
priority  over  the  mortgage  of  the  petitioners,  and  on  the  5th  of 
August  1854,  he  made  an  order,  directing  the  receiver  to  pay  the 
costs  directed  to  be  paid  by  him  under  the  order  of  the  12th  of 
January  1850,  out  of  the  first  moneys  to  come  to  his  hands,  and 
adjourned  the  further  consideration  of  the  petition. 

On  the  18th  of  August  1854,  the  petitioners  gave  such  notice 
as  was  required  by  the  mortgage  deed  to  entitle  them  to  take 
possession ;  and  they  then  presented  a  petition  of  appeal,  pray- 
uig  that  this  order  might  be  discharged,  and  relief  given  in 
accordance  with  the  prayer  of  their  original  petition,  and  that. 
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if  neoesBftry  for  that  purpoeej  so  much  of  the  order  of  the  12th 
of  January  1850  as  directed  the  payment  of  costs,  and  so  much 
of  the  order  of  the  14th  of  February  1853  as  directed  the  sale 
of  the  mortgaged  property,  might  be  dischaiged  or  varied. 

Mr.  Giffard  and  Mr.  Gordon^  for  the  petition,  referred  to 
Davis  V.  Duke  of  Marlborough  (a),  and  Paynter  v.  Carew  (6),  and 
contended  that  the  mortgagees  were  entitled  to  take  poesession. 
They  did  not  claim  to  enter  till  the  receiver  was  paid  every  thing 
that  might  be  due  to  him.  There  was  no  claim  against  the 
mortgagees  in  respect  of  the  costs :  Barnes  v.  Racster  {c\  Tip- 
ping V.  Power  (flf),  Hepworth  v.  Heslop.  {e)  It  was  absurd  to  say 
that  the  mortgagees  adopted  the  suit  to  which  they  could  not 
properly  have  been  made  parties  unless  their  security  was 
impeached,  {g) 

Mr.  Bazalgette,  for  the  defendants,  who  had  conducted  the 
proceedings  against  the  dean  and  canons,  contended  that  the 
case  was  governed  by  White  v.  Bishop  of  Peterborough  (fc)i 
Kenebel  v.  Scrafton  (t),  and  Wontner  v.  Wright.  (A)  The  pro- 
ceedings at  Law  were,  in  fact,  taken  on  behalf  of  the  mortgagees, 
as  well  as  the  other  parties.  As  to  the  effect  of  Charles  Lang- 
ton's  covenant,  he  referred  to  Co.  Litt»  384.  a.  n.  1. 

Mr.  Willcock  and  Mr.  Greene,  for  the  plaintiffs,  contended  that 
the  mortgaged  property  must  contribute  to  the  general  expenses 
of  the  suit.  The  mortgagees  had  adopted  the  suit  and  taken 
the  benefit  of  it.  If  they  intended  to  repudiate  it,  they  ought 
to  have  asked  to  be  dismissed  at  the  hearing.  They  cited  Armr 
strong  Y.  Storer  (I),  and  distinguished  the  case  from  Barnes  v. 
Racster,  Tipping  v.  Power,  and  Hepworth  v.  Heslop.  They  also 
referred  to  Carr.  v.  Henderson,  (m) 
Mr.  Hoare  for  another  defendant. 
Mr.  Giffard  in  reply. 

As  to  the  costs  of  the  proceedings  against  the  dean  and 
canons,  the  circumstances  are,  that  the  plaintiff  presented  a  peti* 
tion  which  the  mortgagees  did  not  oppose,  but  they  took  do 
part  in  the  proceedings  before  the  Master.  The  plaintiff  carried 
in  his  state  of  facts,  the  parties  now  claiming  those  costs  carried 


(a)  2  Sw.  108. 

lb)  2  Eq.  Rep.  496. 

(c)  1  Y.  &  C.  C.  a  402. 

(d)  1  Hare,  405. 

6 


course   of  the 


(e)  3  Hare,  485. 

Ig)  During  the 
argument  it  was  suggested  that,  as 
the  mortgage  was  not  made  by  the 
testator,  but  by  hb  devisee,  the 
mortgagees  were  proper  parties  to  a 
suit  »)r  executing  the  trusts  of  the 
will;  but  the  iZrd  Justice  Knight 
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tator in  his  lifetime. 
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in  a  counter  etate  of  facts,  and  obtained  the  conduct  of  the  pro- 
ceedings at  Law  as  being  mortgagors  in  possession.  The  mort* 
gagees  never  asked  to  have  the  conduct  of  these  proceedings 
wiiicii  ended  in  a  compromise  to  which  they  were  not  parties* 
The  Gtigation  was  clearly  one  carried  on  by  the  mortgf^ors  at 
their  own  risk,  and  for  their  own  purposes,  and  there  is  no 
reason  why  the  mortgagees  should  pay  the  expenses  of  it. 

As  to  the  general  costs  of  the  suit  The  respondents  say 
that  the  mortgagees  ought  to  have  asked  to  have  been  dismissed 
at  the  hearing ;  and  that,  not  having  done  so,  they  have  adopted 
the  soit,  and  must  contribute  to  the  costs.  If  it  were  necessary, 
I  ehonld  contend  that  this  would  not  follow,  even  if  they  could 
have  asked  to  be  dismissed ;  but  they  could  not  have  succeeded 
in  suck  an  application,  for  their  security  was  impeached  by  the 
hill,  and  its  priority  had  not  then  been  ascertained.  Up  to 
going  mto  the  Master's  office,  we  had  done  nothing  to  waive  our 
right  as  first  mortgagees.  The  case  is  not  within  any  of  the 
authorities  cited  on  the  other  side,  which  were  all  considered  in 
Tippijig  V.  Power.  The  cases  in  which  costs  of  suit  have  been 
taken  out  of  the  estate  as  against  the  first  mortgagee,  are  all 
cases  where  he  has  obtuned  firom  the  suit  something  not  within 
the  terms  of  his  contract. 

It  is  said  that  the  respondents  were  our  agents  in  bringing 
the  action,  as  they  had  not  the  legal  estate ;  but  neither  had  we, 
^  they  brought  the  action  in  the  names  of  the  trustees  of  the 
fl^Tigation. 

If  we  have  not  such  an  estate  as  to  be  enabled  to  take  pos- 
session by  ejectment,  the  receiver  ought  to  be  treated  as  our 
receiYer,  and  ordered  to  pay  everything  to  us. 

The  Lord  Justice  Kkioht  Bbuce.  •  Whatever  may  be 
iMsnt  by  the  expression  of  a  defendant  adopting  a  suit,  if  I  can 
venture  to  say  that  I  understand  it,  I  think  there  has  been  no 
^optbn  by  the  petitioners  in  the  present  case.  They  were 
made  defendants  to  a  suit  which,  among  other  things,  impeached 
their  security ;  by  their  answer  they  defended  themselves,  and 
^  it  appears,  effeetuaUy ;  a  receiver  was  appointed  at  the  in-* 
stance  of  the  pluntiff,  who  was  a  puisne  incumbrancer,  ^t  the 
time  when  the  receiver  was  appointed,  and  down  to  a  recent 
period,  the  first  incumbrancers  had  not  enabled  themselves  to 
t^e  possession,  because,  by  the  terms  of  their  security,  they 
were  to  give  three  months'  notice  after  failure  of  payment  had 
been  mad^  which  notice  they  were  entitled  to  withhold,  and 
^  withhold,  until  a  recent  period.  The  cause  has  proceeded 
gainst  these  mortgagees  and  others,  they  not  consenting  to  the 
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proceedings,  but  onlj  not  resisting  them ;  and  in  this  way  a 
report  has  been  produced  which  has  been  confirmed,  finding 
them  to  be  first  incumbrancers*  That  fact  now  appearing,  and 
being  incontrovertible,  there  is  this  additional  fact,  that  they 
have  now  taken  the  step  which  entitles  them  to  assume  posses- 
sion of  the  mortgaged  property,  and  they  come  to  the  Court 
seeking  to  discharge  the  receiver,  and  to  be  placed  in  possession 
of  the  mortgaged  property ;  and,  in  my  opinion,  that  which 
would  be  a  prima  facie  right  on  their  part,  remains  a  pldin  right 
after  considering  and  giving  due  weight  to  every  fact  b  this 
case.  It  seems  to  me,  therefore,  that  the  receiver  ought  to  be 
discharged ;  and  considering  that  the  title  is  only  equitable,  and 
that  the  plaintiff  has  concurred  in  taking  a  report  and  confirm* 
ing  it,  which  finds  the  petitioners  first  incumbrancers,  we  may, 
for  the  sake  of  all  parties  concerned,  go  the  length,  not  only  of 
enabling  the  first  mortgagees  to  recover  possession,  but  of  direct- 
ing possession  to  be  given  up  to  them,  taking  care  that  it  is  con- 
fined to  the  property  which  is  clearly  within  their  mortgage,  so 
as  to  leave  open  the  question  as  to  the  wharf,  which  is  sud  at 
the  Bar  to  be  of  so  much  importance  to  the  navigation,  and  as 
to  which  we  have  no  means  of  deciding  anything  at  present.  I 
think  the  better  mode  will  be  to  mention  the  property  by  refer- 
ence. The  petitioners  will  have  possession  of  that  property, 
they  undertaking  to  assume  such  possession,  and  taking  it  with 
all  the  rights  and  subject  to  all  the  liabilities  of  mortgagees 
in  possession. 

It  is  then  said  that  certain  expenses  have  been  incurred  in 
protecting  the  property  from  adverse  claims,  and  that  the  bill 
must  be  paid.  No  doubt  it  must  be  paid,  but  the  question  is, 
by  whom  ?  These  measures  were  not  of  the  first  incumbrancers* 
seeking ;  they  were  passive  with  regard  to  them,  and  had  aright 
to  be  so ;  they  treated  them  as  being  the  proceedings  of  others 
interested  in  the  property,  and  taken  for  their  own  interest.  I 
think  the  petitioners  are  right  in  their  contention,  and  that  who- 
ever may  be  bound  to  pay,  they  are  not.  They  say,  **  We  did 
not  enter  into  the  contest ;  we  saw  you  engaged  in  a  contest 
beneficiat  to  you,  it  might  possibly  be  so  to  us  likewise,  but  we 
took  no  part  in  it ;  you  must,  therefore,  provide  for  the  costs 
as  best  you  may." 

It  is  then  said  that  some  part  of  the  costs  of  the  suit  ought  to 
be  paid  by  the  petitioners,  because  they  submitted  to  take  the 
benefit  of  the  proceedings.  As  to  some  of  these,  and  especially 
as  to  putting  up  the  property  for  sale,  it  may  possibly  be  right 
that  they  should  pay  something,  but  the  cause  will  come  on  for 
further  directions,  and  the  Court  can  then  dispose  of  this  as 
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jostioe  Bhall  require.  As  to  the  costs  of  the  reoeiver,  so  far  as 
they  bave  not  been  pud,  it  is  unnecessary  to  decide  whether  the 
£i8t  mortgagees  ought  to  pay  them,  for  they  are  willing  to  pay 
them ;  and  it  is  Bud  that  there  is  a  small  balance  in  the  receiver's 
hands,  which  they  do  not  wish  to  take  from  him.  Nothing, 
therefore,  need  be  sud  about  the  receiver's  costs  on  the  one 
hand,  or  as  to  his  paying  over  any  balance  on  the  other. 

I  have  referred  to  the  sale  directed  by  the  decree ;  it  directs 
it  00  as  to  be  compulsory  on  the  first  mortgagees,  who,  how- 
ever, do  not  appear  to  me  to  have  conducted  themselves  so  as 
to  be  obnoxious  to* such  a  direction.  It  Seems  to  me  that 
the  direction  ought  to  be  in  the  usual  way,  that  the  sale  shall 
be  free  from  the  mortgage,  if  the  mortgagees  consent,  or  subject 
to  the  m<nrtgage  if  they  do  not  The  order  will,  therefore,  be 
made  m  the  sense  I  have  mentioned,  saying  nothing  about 
costs;  the  costs  of  the  petition  before  the  Vtee^Chancellor  and 
of  the  petition  here  will  be  costs  in  the  cause,  to  be  dealt  with 
OQ  farther  directions. 

The  Lord  Justice  Tubkeb  sud  that  the  case  involved 
three  points :  first,  the  decree  for  sale  was  in  such  a  form  as 
to  eompel  the  petitioners  to  concur,  and  the  question  was, 
whether  this  was  right.  The  decision  on  this  point  would 
materially  influence  the  question  as  to  letting  them  into  pos^ 
ttsdim,  for  the  Court  might  not  think  fit  to  let  a  mortgagee 
ioto  poesemon  while  there  was  in  force  a  decree  for  an  imme- 
diate sale,  in  which  he  was  bound  to  concur.  As  agidnst  a 
inortgagee  with  a  paramount  title,  no  sale  could  be  ordered 
without  his  express  consent,  except  subject  to  his  mortgage,  and 
the  present  decree  must  be  varied  by  substituting  the  usual 
direction. 

The  question  as  to  the  continuance  of  the  receiver  involved 
twopomts:  first,  whether  the  Court  was  to  subject  the  mort- 
gagees to  the  costs  of  defending  the  estate  against  the  claim  of 
the  dean  and  canons  of  Windsor  before  letting  them  into  pos- 
SMon;  secondly,  whether  they  could  be  let  into  possession 
before  contributing  to  the  general  costs  of  the  suit. 

As  to  the  first  of  these  two  points,  if  there  had  been  no  suit, 
^  the  parties  entitied  to  the  equity  of  redemption  had  de- 
fended the  estate  against  the  claim  of  the  dean  and  canons,  and 
the  result  had  been  beneficial  to  the  estate,  though  the  result 
hdng  beneficial  to  the  estate,  was,  therefore,  beneficial  to  the 
nK)rtgagees,  it  was  clear  that  there  would  have  been  no  chum 
^nst  tiiem  in  respect  of  those  costs.  It  was  equally  clear 
^  if  the  mortgagees  had  not  been  parties  to  the  suit,  the 
Court  would  have  provided  as  it  had  done  in  the  present  caso 
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for  the  payment  of  the  interest  on  the  mor^a^,  bat  would 
not  have  thrown  any  part  of  these  costs  on  the  mortgagees. 
Was  this  altered  or  qualified  by  the  fact  of  the  mortgagees  hav- 
ing been  made  parties?  They  were  made  parties  on  the  ground 
that  their  security  was  in  part  liable  to  be  impeached,  and  they 
were  brought  before  the  Court  to  try  that  question.  It  turned 
out  that  there  was  no  ground  for  impeaching  their  security,  and 
that  they  were  entitled  to  priority.  It  was  difficult  to  say  that 
the  filing  a  bill  to  impeach  their  title,  which  attempt  fuled,  could 
make  them  liable  to  any  expenses  to  which  they  would  not 
otherwise  have  been  liable.  It  had  been  said  that  they  ought  to 
have  asked  to  be  dismissed  at  the  hearing ;  but  he  agreed  with 
Mr.  Giffard,  that  it  would  have  been  difficult  to  succeed  in  such 
an  application.  The  plaintifi^,  too,  might  have  applied  to  dismiss 
the  bill  against  them.  The  fact  was  that  the  mortgagees  had 
been  brought  here  for  the  convenience  of  the  other  parties;  there 
was  no  good  ground  for  briuging  them  here,  except  the  alle- 
gation that  their  mortgage  was  liable  to  be  impeached,  and  they 
had  been  kept  here  for  the  advantage  of  the  other  parties,  not 
for  their  own. 

What  had  been  the  proceedings  in  the  cause  ?  A  receiver 
had  been  appointed  expressly  without  prejudice  to  the  ques- 
tion by  what  funds  or  estates  the  payments  directed  to  be 
made  by  him  were  ultimately  to  be  borne.  The  decree  con- 
tinued this  order  with  the  reservation  contained  in  it,  and 
the  order  providing  for  these  costs  was  also  without  preju- 
dice. 'All  questions,  therefore,  had  been  reserved.  Then 
there  had  been  a  reference  to  the  Master  as  to  the  expe- 
diency of  taking  proceedings  against  the  dean  and  canons  of 
Windsor,  and  afterwards  a  reference  as  to  a  compromise  of  those 
proceedings,  and  it  was  said  that  the  mortgagees  had  taken  the 
benefit  of  all  this.  Every  mortgagee  took  the  benefit  of  expen- 
diture on  the  estate  by  the  persons  entitled  to  the  equity  of 
redemption,  but  it  could  not  be  said  that  because  he  derived 
benefit  from  it,  he  was  liable  to  pay  for  it.  What  was  the  state 
of  circumstances,  when  these  proceedings  took  place  ?  There  was 
a  surplus  income,  the  proceedings  originated  with  the  parties 
entitled  to  it,  and  if  there  had  continued  to  be  a  surplus,  the 
mortgagees  would  not  have  been  liable  to  the  costs.  Were  theyi 
then,  to  become  so  because  the  surplus  was  gone  ?  He  thought 
there  was  no  claim  against  the  estate  in  the  hands  of  the  mort- 
gagees for  these  costs,  and  still  less  for  the  general  costs  of  suit 
It  appeared,  too,  that  before  the  Master  the  plaintifi*  had  pro- 
posed that  the  proceedings  should  be  taken  by  the  receiver,  but 
the  defendants,  who  now  claimed  these  costs,  insisted  on  con* 
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dacting  the  litigatioiL  If  the  estate  of  the  mortgagees  had  been 
legal,  tbeir  right  to  take  possession  at  Law  would  have  been 
dear.  That  their  estate  was  merely  equitable  made  only  this 
differeace,  that  if  it  had  been  legal,  they  could  have  entered  into 
receipt  of  the  tolls  by  suing  at  Law  for  them,  in  their  own  name, 
bat  88  it  was  they  could  only  sue  in  the  name  of  the  trustee. 

The  Lord  Justice  Knight  Bbuce  expressed  his  con- 
vicdon  that  if  the  facts  of  the  case  had  been  brought  as  fully 
before  the  Vice- Chancellor  as  before  their  Lordships,  he  would 
baye  oome  to  the  same  conclusion  as  they  had  done. 

MniuTss  OF  Obdbb. 

"Let  the  order  be  varied,  and  be  as  follows :  — 

**IHgeharge  the  receiyer  as  to  the  premises  comprised  in  the  mortgage  of 
tbe  petitioners,  and  let  the  petitioners  into  possession  of  the  premises  com- 
prised therein,  they  undertaking  ^to  pay  the  due  proportion  of  the  two 
maities  of  lOQL  and  49/. 

"Sell  the  stock  standing  to  the  compensation  account,  and  pay  the  pro- 
ceeds to  the  petitioners. 

"fieserve  the  question  how  any  balance  arisen  from  the  premises  com- 
prised m  the  petitioner*s  mortgage,  which  may  be  in  the  hands  of  the 
receiTer,  is  to  be  dealt  with. 

"  This  order  to  be  without  prejudice  as  to  any  question  relating  to  the 
costs  already  occasioned  by  the  direction  for  sale  in  the  decree,  and  vary 
dttt  direction  by  directing  a  sale,  subject  to  the  mortgage  of  the  petitioners 
^  they  do  not  concur,  and  discharged  from  their  mortgage  if  they  do 
coscnr. 

"Resenre  the  questions  as  to  the  aforesaid  costs  and  as  to  the  costs  of 
^petition  of  appeal,  and  the  petition  before  the  Vice-chancellor,  and  let 
tiiese  questions,  and  the  question  as  to  the  application  of  the  balance  in  the 
binds  of  the  receiver,  be  dealt  with  in  the  cause  when  it  comes  on  upon 
^vther  direetiona. 

"Contmue  the  receiver  as  to  the  rest  of  the  property,  and  the  several 
orders  so  fiur  as  they  relate  to  that  property.** 

Solicitors :  Cree  Sf  Son ;  and  Gregory ,  Faulkner j  Skirrow,  |f 
Grtgmf. 
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DUNCAN  V.  CANNAN. 

XHIS  was  an  appeal  by  the  plaintiff,  from  the  decLdon  of 
the  Master  of  the  Rolls,  reported  2  Eq.  Rep.,  593. 

The  Solicitor' General,  Mr.  Roundell  Palmer,  Mr.  Anderson, 
and  Mr.  Hemming,  for  the  appellant.  The  Master  of  the  Rolls 
treated  the  power  to  give  a  joint  receipt  for  the  property  as  part 
of  what  the  parties  contracted  for ;  but  that  is  not  so.  What 
the  parties  contracted  for  was  that  the  husband  should  have  the 
property  for  life,  and  the  wife  have  the  capital  in  reversion. 
^  power  to  receive  the  capital  jointly  is  no  part  oC  what  was 
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contracted  for^  but  merely  a  personal  right  incident,  according 
to  Scotch  law,  to  those  limitations :  Fraser^  Law  of  Personal 
and  Domestic  Belations,  p.  417.;  and  which  is  determined  bj 
change  of  domiciL     Black  y.   Pearson  (a)  is  quite  opposed 
to  the  view  of  the  Master  of  the  Rolls.     [Sir  Fitzroy  KeUy, 
We  do  not  dispute  the  authority  of  that  case.      The  Lord 
Justice  Kmght  Bruce*      It   would   be  a  strange  thing  if  it 
were  wrong,   considering  the   bankruptcy  of  the  husband.] 
What  the  other  side  wish  to  do  is,  to  give  to  the  husband  a 
right  which  he  had  while  living  under  the  law  of  Scotland, 
but  which  is  not  given  him  by  the  contract,  nor  by  English  law : 
Story,  Conflict  of  Laws  (J),  Foubert  v.  Thirst  (c),  JBoy  v.  Lash- 
ley'(d)  [  The  Lord  Justice  Knigkt  Bruce.     The  whole  case  turns 
upon  this — what  the  parties  contracted  for.     The  Lard  Justict 
Turner.     Must  they  not   be  taken  to  have  contracted  for  all 
such  powers  as  by  Scotch  law  they  would,  under  this  contract, 
have   as  incident  to  the  limitations  contained  in  it?]     We 
submit  not:  Story ,  Conflict  of  Laws,  s.  240.     There  is  no  uni- 
versal rule  that  every  consequence  resulting  from  a  ^contract  is 
becoming         to  be  govcmed  by  the  lex  loci,  irrespective  of  domiciL    In  the 
domiciled  in  a   ^j^^  ^f  |^,j  absolute  assignment  here  a  power  of  testamentaiy 

coUDtry  oy  *^  * 

the  law  of  disposition  follows.  Would  that  be  retained  if  the  assignee 
-which  those       became  domiciled  in  a  country  which  did  not  authorize  any  tes- 

powen  are  j.         .  .  r>i  .  e 

not  incident  tamentary  disposition  ?  Suppose,  again,  he  was  of  the  age  of 
*^  Ad^c^  twenty-one,  and  then  became  domiciled  in  a  country  where  the 
Scotchman  age  of  legal  majority  was  twenty-five.  Surely  he  could  not, 
En^ish-  while  under  twenty-five,  dispose  of  the  property  ?      [The  Lord 

woman,  and      Justice  Knight  Bruce.  Have  you  iany  authority  to  show  that  such 

a  rule  applies  to  dispositions  of  moveables  inter  vivos  f]  Story, 
Conflict  of  Laws,  ss.  55.  51.  73.;  Male  v.  Roberts,  {e)  The  power 
of  alienation  cannot  depend  on  a  contract  which  is  merely  a 
contract  of  acquisition,  and  does  not  provide  for  alienation. 
[  TTie  Lord  Justice  Knight  Bruce.     Suppose  an  English  marriage 
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Scotch  form 
was  executed 
in  England, 
by  which  he 
bound  himself 
to  make  a 
provision  for 
the  wife  if  she 
sarvired  him, 
and  also  for 
the  children 
of  the  mar- 
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(a)  3  C!oart  Sess.  Ca.,  2nd  series, 
504. 

(6)  2nd  edit.  ss.  51.  69. 
(c)  1  Bro.  P.  C.  129. 


(d)  Robertson's  Penoiud  Sacoes- 
sion,  126. 

(e)  3  Esp.  163. 


contract  also 

provided  for  the  settlement  of  all  the  after^acqnired  property  of  the  wife  in  terms  which,  sc- 
cording  to  Scotch  law,  gave  the  husband  a  life  estate,  with  an  absolute  reversion  to  the  wife. 
According  to  the  law  of  Scotland  the  husband  and  wife  could  give  a  joint  receipt  for  the  property 
thos  settled.  The  instrument  did  not  appoint  trustees,  and  contained  no  provisions  showing  any 
intention  to  have  trustees  appointed.  After  some  years  the  husband  and  wife  became  domiciled 
in  England,  after  which  the  wife  became  entitled  to  considerable  personal  estate  under  her  iatber*s 
wiU.  The  trustee  of  the  will  paid  considerable  sums  in  respect  of  the  estate  to  the  husband,  on 
the  joint  receipt  of  the  husband  and  wife.  After  this  the  husband  became  bankrupt. 
Held  (affirming  the  decision  of  the  Mastbb  of  the  Bolls)  :  1.,  that  the  payments  bad  been 

groperly  made ;  2.,  that  the  wife  had  no  equity  as  against  the  assignees  of  the  hasband  to  attach 
is  life  mterest  in  the  property  remaining  in  the  hands  of  the  trustee,  in  order  to  make  good  the 
husband's  part^of  the  contract. 


TH£  EQUITY  REPOBTS. 


405 


flettlement  made,  under  which  the  wife  takes  property  to  her 

separate  use.    Doea  she  lose  her  power  of  disposition,  if  she  and 

her  husband  become  domiciled  in  a  country  where  separate  use 

18  unknown  ?]     We  apprehend  not :  Tatnall  v.   Hankey  (a) ; 

the  power  of  dispontion  having  been  expressly  contracted  for. 

Where  there  is  no  express  contract,  the  tacit  contract  is  for  such . 

li^t  of  disposition  as  is  given  by  the  law  of  domicil :  Story, 

CmtJUet  of  Laws,  157. 

GamUer  y.  Gambierip),  Maedonald  v.  Macdonald  (c),  Hitcft- 
cod  y.  Ckndmm  (d),  Anstrutker  v.  Adair  (e),  Johnstone  v. 
Beattie  {y\  Leslie  v*  BailKe  (A),  S^ory,  ConJL  Laws,  ss.  138. 141. 
143.  235.  236.  240.,  Satoer  v.  Shute  (t),  and  the  observations 
of  Lord  Brougham,  in  Warrender  v.  Warrender  (A),  were  also 
cited. 

The  hasband  has,  by  his  bankruptcy,  released  himself  from 
perfonniDg  his  engagemepts  under  the  settlement,  and  his  as- 
ogneefly  who  take  subject  to  the  same  equities  as  himself,  cannot 
claim  any  benefit  under  the  settlement  till  provision  has  been 
oade  for  securing  to  the  wife  and  children  those  benefits  which 
he  bound  himself  to  provide:  Exparte  Mitford(J),  Brandon  v. 
Brwdon  (m),  Exparte  Gonne,  In  re  Marsh,  (n) 

After  the  counsel  for  the  appellants  had  been  heard,  the  cause 
itood  over  till  this  day. 

Sir  Fitzroy  Kelly,  Mr.  Roupett,  Mr.  Lloyd,  Mr.  Giffard, 
Mr.  BudaU,  and  Mr.  Roberts  appeared  for  the  respondents,  but 
were  not  called  upon. 
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The  Lobb  Justice  EInioht  Bruce  said  that  the  hus- 
band at  the  time  when  the  marriage  contract  was  signed  was  a 
Sootdunan,  domiciled  in  Scotland ;  the  contract  was  in  Scotch 
form,  and  prepared  by  a  Scotch  lawyer,  though  prepared  and 
ngned  in  England,  where  the  marriage  also  was  solemnized.  It 
was  clear,  and  was  not  disputed  at  the  bar,  that  the  contract 
most  receive  the  same  construction  as  if  it  had  been  prepared 
and  executed  in  Scotland,  and  the  marriage  solemnized  there. 
The  instrument  was,  then,  to  be  construed  according  to  Scotch 
law.  The  plaintiff  contended  that  the  effect  of  the  contract  was 
to  ^ve  the  husband  a  life  interest,  and,  subject  to  that,  to  give 
the  capital  to  her  absolutely.  She  also  contended  that,  under 
the  law  of  England,  when  personal  property  was  thus  circum- 
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Btanced^  the  husband  and  wife  could  not  sell,  assign,  or  incumber 
the  reversionary  interest  as  against  her  surviving;  and  that, 
therefore,  the  payments  made  to  the  husband  on  the  joint  re- 
ceipt of  himself  and  the  plaintiff,  after  they  had  become  domi- 
ciled in  England,  were  ill  made.     His  Lordship  could  not  agree 
with  this  inference,  which  seemed  to  him  unwarrantable.    'Ihe 
material  terms  of  the  contract  bearing  on  the  point  were  these: 
*'  For  which  causes,  and  on  the  other  part,  the  said  H.  6. 
Inkson  hereby  assigns  and  makes  over  to  and  in  favour  of  her- 
self and  the  said  A.  Duncan,  her  promised  spouse,  in  conjunct 
fee  and  life  rent,  and  the  child  or  children  that  shall  b^  pro- 
created of  the  said  intended  marriage,  divisible  as  aforesaid, 
whom  failing,  the  said  H.  G.  Inkson,  her  heirs  and  assigns 
whomsoever,  in  fee,  all  estate,  funds,  and  effects,  heritable  and 
moveable,  real  and  personal,  presently  belonging  or  due  and 
addebted  to  her,  or  that  may  be  acquired  by  her  during  the 
subsistence  of  the  said  intended  marriage,  with  the  whole  writs, 
vouchers,  and  instructions  thereof,  and  alL  following  or  com- 
petent to  follow  thereupon.     And  it  is  provided  and  agreed 
that  the  provisions  before  written  in  favour  of  the  said  H.  G. 
Inkson  and  the  child  or  children  that  shall  be  procreated  of 
the  said  intended  marriage  are,  and  shall  be  full  satisfaction 
from  the  said  A.  Duncan  and  his  aforesaids,  to  them  respectively, 
of  all  legal  claims,  competent  to  the  said  H.  G.  Inkson,  upon 
the  predecease  of  the  said  A.  Duncan,  or  competent  to  her  heirs 
or  successors  upon  her  predecease,  and  also  of  all  legal  claiffls 
competent  to  the  said  child  or  children  upon  the  decease  of  their 
father  and  mother,  or  either  of  them,  and  the  said  provirions 
are  hereby  accepted  of  accordingly." 

His  Lordship  said  that  he  had  read  thus  far  in  order  to  have 
an  opportunity  of  reading  also  a  provision  not  bearing  on  the 
present  remarks,  but  which  he  should  read  to  show  that  it  had 
not  escaped  his  attention  in  what  he  was  about  to  say  after- 
wards, as  to  the  instrument  containing  no  appointment  of  trus- 
tees :  ^*  And  it  is  further  provided  and  agreed  that  execution 
shall  pass  and  be  effectual  hereupon  in  the  name  and  at  the 
instance  of  J.  Inkson,  G.  G.  Anderson,  and  John  Duncan  and 
James  Duncan,  both  brothers  german  of  the  said  A.  Duncan, 
or  of  either  of  them,  or  of  such  other  person  or  persona  as  shall 
be  appointed  by  the  said  Lewis  Inkson  (the  wife's  fiitber)  to 
act  in  the  room  and  place  of  any  of  the  persons  above  named 
who  may  not  act  against  the  sdd  A.  Duncan  and  his  aforesaids 
for  implement  of  the  obligation  by  him  in  favour  of  his  said 
promised  spouse  and  the  child  or  children  of  the  ssud  intended 
marriage,    or   either    of  them,    hereinbefore  written,"    there 
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having  been  contained  in  the  contract,  before  the  clauses  which 
lie  had  read,  stipulations  on  the  part  of  the  husband  for  the 
benefit  of  the  wife  and  children.     The  expressions  used  in  this 
instnunent  were  not  understood  hj  the  English  law ;  they  were 
foreign.     The  law  of  England   knew  nothing  of  '*  conjunct 
fee  and  life  renty'*  nor  of  terms  importing  express  provisions 
for  children^  but  which  in  reality  gaye  nothing  to  the  chil- 
dren.   The  evidence  of  the  Scotch  lawyers  showed  that  this 
contract  gaye  nothing  to  the  children;  and  that  under  the  di»- 
position  *^  in  conjunct  fee  and  life  rent,'*  the  property  was  re- 
odvable  by  the  husband  and  wife  jointly.     Those  who  asserted 
that  the  contract  gave  the  wife  a  reversionary  interest,  could 
not  exclude  the  consideration  that  under  this  contract  the  bus* 
b&nd  and  wife  had  a  power  to  receive  the  capital     In  his 
opinion  it  was  the  intention  of  the  contract  that  the  wife  should 
be  qualified  to  consent  to  a  receipt  of  the  property  by  the  hus- 
band wherever  they  might  be  domiciled ;  nor  could  it  be  in- 
ferred that  the  husband  and  wife  would  have  consented  to  any 
settlement  which  would  have  locked  up  the  capital  so  as  to  pre- 
Tent  its  being  received  during  their  joint  lives.     At  the  risk  of 
repetition  he  would  say  that,  in  his  opinion,  the  intention  ap- 
pearing on  the  face  of  the  instrument  was,  that  the  capital  should 
be  receivable  by  the  husband  and  wife,  or  by  the  husband  with 
the  consent  of  the  wife.     It  was  to  be  observed  also  that  the  con- 
tract did  not  provide  for  the  appointment  of  a  trustee,  nor  could 
tnj  intention  be  gathered  from  it  that  the  property  should  be 
brought  into  Court,  or  that,  trustees  should  be  appointed;  if 
therefore,«there  were  to  be  trustees,  at  all,  it  must  have  been 
intended  that  the  husband  and  wife  should  be  the  trustees,  and 
^t  into  their  hands,  or  into  the  hands  of  the  husband  with 
the  consent  of  the  wife,  the  funds  should  come.     Now,  the 
English  law  did  not  prevent  a  husband  and  wife  from  being 
trustees  for  themselves,  or  for  one  of  them ;  and  it  allowed  a 
contract  between  a  man  and  woman  that,  after  their  marriage, 
she  should  have  power  to  dispose  of  the  property  coming  to  her,' 
or  to  him  in  her  right.     If  the  present  contract  were  out  of 
the  way,  th^  payments  would  clearly  be  good;    if  it  were 
brought  in,  the  Court  must  construe  it  as  a  Scotch  contract,  and 
give  efiect  to  such  construction  so  far  as  it  did  not  involve  any- 
thing forbidden  by  the  law  of  England.     The  decree,  therefore, 
was  light  in  allowing  the  payments  made  to  the  husband  and 
wife  on  their  joint  receipts. 

It  was  perhaps  arguable  whether  the  retainer  by  the  trustee 
for  a  debt  due  from  the  husband  to  the  testator  was  *  proper ; 
but  he  was  of  opinion  that  the  wife  had  effectually  ratified  it 
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stanced^  the  hasband  and  wife  could  not  sell,  asngn,or  incamber 
the  reversionary  interest  as  against  her  surviving ;  and  tbat^ 
therefore,  the  payments  made  to  the  husband  on  the  joint  re- 
ceipt of  himself  and  the  plaintiff,  after  they  had  become  domi- 
ciled in  England,  were  ill  made.     His  Lordship  could  not  agree 
with  this  inference,  which  seemed  to  him  unwarrantable.    The 
material  terms  of  the  contract  bearing  on  the  point  were  these: 
*'  For  which  causes,  and  on  the  other  part,  the  said  H.  6. 
Inkson  hereby  assigns  and  makes  over  to  and  in  favour  of  her- 
self and  the  said  A.  Duncan,  her  promised  spouse,  in  conjunct 
fee  and  life  rent,  and  the  child  or  children  that  shall  b^  pro- 
created of  the  said  intended  marriage,  divisible  as  aforesaid, 
whom  failing,  the  said  H.  G.  Inkson,  her  heirs  and  assigns 
,  whomsoever,  in  fee,  all  estate,  funds,  and  effects,  heritable  and 
moveable,  real  and  personal,  presently  belonging  or  due  and 
addebted  to  her,  or  that  may  be  acquired  by  her  during  the 
subsistence  of  the  said  intended  marriage,  with  the  whole  writs, 
vouchers,  and  instructions  thereof,  and  all*  following  or  com- 
petent to  follow  thereupon.     And  it  is  provided  and  agreed 
that  the  provisions  before  written  in  favour  of  the  said  H.  G. 
Inkson  and  the  child  or  children  that  shall  be  procreated  of 
the  said  intended  marriage  are,  and  shall  be  full  satis&ction 
from  the  said  A.  Duncan  and  his  aforesaids,  to  them  respectively! 
of  all  legal  claims,  competent  to  the  said  H.  G.  Inkson,  upon 
the  predecease  of  the  said  A.  Duncan,  or  competent  to  her  heirs 
or  successors  upon  her  predecease,  and  also  of  all  legal  claims 
competent  to  the  Bsid  child  or  children  upon  the  decease  of  their 
father  and  mother,  or  either  of  them,  and  the  said  provisbns 
are  hereby  accepted  of  accordingly." 

His  Lordship  said  that  he  had  read  thus  far  in  order  to  have 
an  opportunity  of  reading  also  a  provision  not  bearing  on  the 
present  remarks,  but  which  he  should  read  to  show  that  it  had 
not  escaped  his  attention  in  what  he  was  about  to  say  aftei> 
wards,  as  to  the  instrument  containing  no  appointment  of  trus- 
tees :  **  And  it  is  further  provided  and  agreed  that  execution 
shall  pass  and  be  effectual  hereupon  in  the  name  and  at  the 
instance  of  J.  Inkson,  G.  G.  Anderson,  and  John  Duncan  and 
James  Duncan,  both  brothers  german  of  the  said  A.  Duncan, 
or  of  either  of  them,  or  of  such  other  person  or  persons  as  shall 
be  appointed  by  the  said  Lewis  Inkson  (the  wife's  father)  to 
act  in  the  room  and  place  of  any  of  the  persons  above  named 
who  may  not  act  against  the  said  A.  Duncan  and  his  aforesaids 
for  implement  of  the  obligation  by  him  in  favour  of  his  said 
promised  spouse  and  the  child  or  children  of  the  said  intended 
marriage,    or   either    of  them,    hereinbefore  written,"   there 
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The  only  other  point  was  the  claim  made  against  the 
assignees  to  impound  the  life  interest  of  the  husband  in  the 
remaining  property.  This  claim  was  not  authorized  by  the  Uw 
of  Scotland;  nor,  in  his  opinion,  by  the  law  of  England.  Theie 
had  not  been  any  breach  of  the  husband's  covenant  before  hU 
bankruptcy ;  and  on  that  event  happening,  the  law  of  England 
substituted  for  the  future  provision  provided  for  by  the  cove* 
nant,  a  right  to  receive  a  portion  of  the  husband*s  estate  daring 
his  life.  The  decree  was  right  on  all  points,  and  the  appeal, 
which  was  not  entitled  to  any  favourable  consideration,  must  be 
dismissed  with  costs. 

The  Lord  Justice  Turner  said  that  the  prindpal  ques- 
tion was  whether  Shuter  was  liable  to  pay  over  again  the  sums 
paid  by  him  before  the  bankruptcy.  It  was  not  disputed  that 
the  marriage  contract  was  to  be  construed  according  to  Scotch 
law,  and  the  evidence  showed  that  its  effect  was,  that  the 
husband  was  entitled  to  a  life  interest,  and  the  plaintiff  to  the 
capital  after  his  decease ;  that  the  children  took  no  bterest  be- 
yond a  mere  spes  successumis  ;  and,  that  taking  the  evidence  in 
the  view  most  favourable  to  the  plaintiff,  the  husband  and  wife 
could  give  a  good  receipt  for  the  capital.  There  appeared  to 
be  some  doubt  whether  the  husband's  marital  right  was  ex- 
cluded, so  as  to  take  away  his  power  of  giving  a  recdpt  alone. 
That  view  of  the-  case  was  still  less  favourable  to  the  plamtiff; 
but  it  was  not  necessary  to  consider  it. 

The  plaintiff  admitted  that  the  contract  must  govern  the 
rights  of  the  parties  wherever  domiciled,  but  contended  that  the 
right  to  receive  was  only  an  incident  by  the  law  of  Scotland  to 
the  estates  created  by  the  contract,  and  not  a  result  of  the 
contract.  This  argument  was  more  subtle  than  sound;  it 
assumed  that  the  parties  contracted  only  as  to  the  estates,  with- 
out any  consideration  of  the  rights  incident  to  those  estates. 
This  was  not  a  reasonable  view,  nor  was  it  supported  by  au- 
thority. The  parties  must  be  taken  to  have  contracted  for  the 
rights  to  which,  by  the  law  of  Scotland,  they  would  be  entitled, 
under  a  contract  in  this  form.  It  must,  therefore,  be  deemed 
part  of  the  contract,  that  the  husband  and  wife  should  have  a 
joint  right  to  receive  the  property,  and  it  made  no  difference 
that  this  right  was  not  in  terms  stipulated  for,  bat  arose  only 
as  incident  to  the  estates  limited  by  the  conti^act. 

Then  it  was  contended  that  the  receipts  did  not  cover  the 

amount  deducted  by  Shuter  for  the  debt  due  to  his  testator's 

'  estate  from  the  husband.     The  husband  and  wife  had  a  right 

to  receive  the  sum  so  deducted,  and  in  the  receipts  which  they 

gave  they  treated  the  sum  in  question  as  if  it  had  been  paid  by 
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the  husband  to  Shuter,  and  repaid  by  lum  to  them  jointly.      ,  ^^^^'  .^ 
Tiiis  was  enough,  and  it  could  not  be  necessary  to  go  through         Lobds 
the  fonn  of  ^e  money  being  pud   over  and  handed  back      JuBncBs. 

^  DUUCAll 

As  to  the  right  to  have  the  life  interest  of  the  husband  im-  ^  j^ 
poanded,  he  did  not  feel  free  from  doubt,  but  he  thought  there 
WM  no  BQch  right  No  such  right  existed  before  the  bank-  J^9«»«^ 
raptcy;  the  Bankrupt  Law  gave  a  right  of  proof  on  the  happen- 
ii^  of  that  event,  but  he  did  not  see  how  it  could  create  a 
lien  SQch  as  that  contended  &r.  The  appeal  must  be  dismissed, 
withoostB. 

Solicitors :  Johnson,   Farguhar,  ^  Leech ;   Robinson ;    and 
Wadesm  ^  MaUison. 


Df  BE  THE  DOVER,  HASTINGS,  AND  BRIGHTON 
JUNCTION    RAILWAY    COMPANY,    EXP  ARTE       i^hm 
CAEEW  AND  OTHERS.     (No.  2.)  Juices. 


This 


Feb.  19. 

was  a  motion  by  Mr.  Carew  and  others  on  behalf  of  The  rob- 
^liemselyes  and  all  other  the  contributories  of  the  company,  mentofan 
vkose  names  were  included  in  class  2.  of  the  list  of  contri-  abortive  rail, 
witones,  that  thej  might  have  leave  to  appeal  against  the  set-  contained  a 
tiement  by  the  Master  of  the  list  of  contributories,  so  far  as  their  ^^X'  ^^ 
iiiiDes  were  included  therein,  and  that  the  order  made  by  Master  8cribers,parties 
5/tta(,  on  the  10th  of  January  1855,  whereby  he  ordered  that  a  t^^^^'^ 
oJl  of  M  for  share  should  be  made  on  all  the  contributories,  indemnify  the 
^d  that  each  of  the  contributories  in  class  1.  should  be  treated  as  direc^f  who 

were  named 
^  pvtiei  of  the  third  part,  and  described  as  being  also  some  of  the  parties  of  the  first  part  It 
^ft^ioed  recitals  to  >  the  effect  that  the  persons  named  as  managing  directors  had  accepted  the 
°^  sod  proTided  that  the  holding  of  forty  shares  at  least  should  be  requisite  to  qualify  a  per- 
<<»  to  be  a  managing  director.  It  was  distinctly  proved  that  before  this  deed  was  executed  by 
uybodj,  one  of  the  persons  named  as  managing  directors  had  refused  to  accept  the  office  or  ex- 
(cvte  the  deed;  and  as  to  two  others,  there  was  no  proof  that  they  ever  had  accepted.  The  deed 
*tt  exeeated  by  nineteen  subscribers,  but  none  of  the  managing  directors  ever  executed  it  or 
^  *^res,  thoQ(^  moat  of  them  accepted  and  acted  in  the  office.  The  acting  directors  and  the 
''l^ben  formed  the  list  of  contributories.  The  Master  made  a  call  for  debts  on  all  the  con- 
tnbmories,  in  proportion  to  their  shares,  treating  each  director  as  a  holder  of  forty  shares,  and  a 
^^  eosti  on  aU  the  contributories  equally  per  capita. 

odd,  that  the  directors,  or  some  of  Uiem,  must  be  considered  to  have  knowingly  made  to  the 
^^hers,  at  the  time  of  their  executing  the  deed,  a  material  misstatement  of  facts,  and  that 
^  ^inetors,  therefore,  could  not  claim  the  benefit  of  the  deed  against  the  subscribers. 

iV  the  LoHD  JiTsncB  TuRMEB.  As  the  subscribers  executed  the  deed  on  the  faith  of  the 
iirpcton  also  executing  it,  there  arose,  upon  the  ilulure  of  the  directors  to  execute  it,  an  equity 
to  mtrsin  them  from  enforcing  it. 

ffdd,  therefore,  that  the  directors  were  primarily  liable  to  the  debts. 

Bdd  that,  under  the  peculiar  jurisdiction  created  by  the  Winding-up  Acts,  the  subscribers 
pvttld  STsU  themselves  of  the  invalidity  of  the  deed  without  taking  any  substantive  proceeding  to 
^pcach  it,  and  that  the  call  for  debts  must  be  discharged  as  against  them. 

Hdd  that,  as  the  directors  were  primarily  liable  to  the  debts,  they  were  also  primarily  liable  to 
^  eo»ts  of  winding  np^  Ind  that  the  call  for  costs  also  most  be  discharged  as  against  them. 

Aether  a  call  for  costs  ought  to  be  made  on  the  contribatories  equally  per  capita,  without 
^^piA  to  the  number  of  shares  taken  by  them  respectively,  queare. 
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.  ^^^^'  .  liable  to  the  call  in  respect  of  forty  shares,  and  another  order  of 

Lords  Master  Blunty  of  the  same  date,  by  which  he  ordered  that  a  call 

JU8TICB8.  Qf  60/.  should  be  made  on  each  of  the  contributories  for  pay- 

ExPARTE  ™ent  of  the  costs,  charges,  and  expenses  of  and  incidental  to  the 

Carew  winding  up  of  the  company,  might  be  discharged  or  varied. 

AND  OtHFRS  •    *■         9  ^  »    ^ 

The  principal  facts  of  the  case  will  be  found  2  Eg,  Rep,  652., 
but  some  additional  particulars  require  to  be  stated. 

The  subscribers'  agreement  was  in  the  following  form :  *'  This 
indenture  made  the  day  of  in 

the  year  of  our  Lord  1845,  between  the  several  persons,  corpo- 
rations, and  companies  who  have  hereunto  set  their  names  and 
affixed  their  seals,  or  whose  common  seal  or  respective  common 
seals  is  or  are  hereunto  affixed,  being  severally  subscribers  to 
the  undertaking  hereinafter  mentioned,  called  '  The  Dover,  Has- 
tings, and  Brighton  Junction  Railway  Company,'  of  the  one 
part ;  and  T.  Jenkins,  of,  &c,  and  W.  Webb,  of,  &c.,  of  the 
second  part;  and  Sir  Robert  Price,  of,  &c.  [here  foUow^ed 
thirteen  other  names,  among  which  were  those  of  Mr.  Cory, 
Mr.  Frewin,  Mr.  Dann,  Mr.  L.  Mackeson,  and  Mr.  Potter,] 
and  H.  Taylor,  of,  &c.  (beinff  some  of  the  parties  hereto  qf  the 
first  part),  of  the  third  part."  Then  came  recitals  as  to  the 
provisional  registration  of  the  company  and  its  proposed  objects, 
after  which  followed  these  recitals :  —  **  And  whereas  the  parties 
hereto  of  the  third  part  have  hitherto  acted  as  managing  di- 
rectors, and  taken  all  necessary  steps  for  the  formation  of  such 
company,  and  have  proposed  that  the  capital  of  such  company 
should  be  the  sum  of  300,000/.  sterling,  divided  into  15,000  shares 
of  20L  each;  and  whereas  the  parties  hereto  of  the  first  port 
have  agreed  to  become  respectively  the  holders  of  the  number 
of  shares  in  the  said  company  affixed  to  their  respective  names, 
at  the  foot  of  these  presents,  and  have  at  or  before  the  execution 
of  these  presents  respectively  paid  into  the  hands  of  certain 
bankers  of  the  said  company  appointed  by  the  parties  hereto  of 
the  third  part,  the  sum  of  2L  2s,  per  share,  in  part  of  such  shares, 
and  by  way  of  deposit  thereon,  the  receipt  of  which  said  sum  of 
21, 2s.  per  share  by  the  said  bankers,  the  said  parties  hereto  of  the 
third  part  do  hereby  respectively  acknowledge."  Then  followed 
the  witnessing  parf,  by  which  the  parties  of  the  first  part 
severally  covenanted  with  the  parties  of  the  second  part  **  in 
manner  expressed  in  the  several  clauses  hereinafter  expressed,  and 
numbered  respectively  1.  to  12."  The  first  clause  was  **  that  the 
several  parties  hereto  of  the  third  part,  or  the  survivors  or  sur- 
vivor of  them,  shall  constitute  and  be  the  m^aagiog  directors  of 
the  company."  The  ninth  clause  is  set  out  in  the  report  above 
referred  to,  and  was  a  covenant  by  the  parties  of  the  first  part 
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to  indemnify  the  managing  directors.     The  deed  also  provided 
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each  managing  director  should  be  a  holder  of  forty  shares        Loriw 

...                                                                                                               Juancxs. 
at  least.  

The  blank  for  the  date  was  never  filled  up,  but  the  times  at      Expaxtb 

which  the  Bubscribers  respectively  executed  it  were  placed  op-   j^  Q^^i. 

pofflte  to  their  respective  names  in  the  schedule.      The  first 

execution  was  on  the  22nd  of  October  1845,  the  last  on  the  4tli 

of  November  following.     Before   anybody   had  executed  the 

deed^  Mr.  Frewin  positively  refused  to  execute  it  or  to  accept 

the  oflBce  of  managing  director,  and  he  never  retracted  this  re* 

fiifiJ.   The  deed  was  executed  by  nineteen  subscribers,  but  none 

of  the  persons  named  as  managing  directors  ever  executed  it 

or  took  shares.     Most  of  them,  however,  accepted  the  office  of 

iQaoflging  director,  and  acted,  but  it  was  not  proved  that, either 

Ur.  Dann  or  Mr.  Potter  had  done  so. 

The  list  of  contributories,  as  settled  by  the  Master,  divided 

them  into  two  classes.     The  first  consisted  of  the  managing 

directors;  the  second  of  the  parties  who  had   executed  the 

subscribers'  agreement.     The  names  of  Mr.  Frewin,  Mr.  Dann, 

ttd  Mr.  Potter  were  excluded  from  the  list  for  the  reasons 

aboTe  stated. 

In  June  1853  notice  of  a  call  Was  given  to  the  contributories 

in  dasa  1.     They  appeared  before  the  Master,  and  insisted  that 

hj  Tirtue  of  clause  9.  of  the  subscribers'  agreement,  the  call 

<^ght  to  be  made  primarily  on  the  members  of  class  2.     The 

Maater  adopted  this  view,  and  made  a  call  on  the  members  of 

^  2.  abne.     This  call  was  discharged  by  the  Lords  Justices 

in  March  1854.  (a)    It  having  been  in  su^bstance  decided  by  the 

Court  on  that  occasion  that  the  contributories  in  class  2.  were 

Bot  liable  to  have  a  call  made  on  them  exclusively,  the  Master, 

in  Jannary  1855,  made  two  orders  for  calls,  the  nature  of  which 

^d  of  the  present  application,  sufficiently  appears  from  the 

&boTe  abridgment  of  the  notice  of  motion.     The  motion  was  by 

leave  brought  on  before  the  Lords  Justices  in  the  first  instance. 

On  the  opening  of  the  motion  their  Lordships  suggested  that 

80  far  as  regarded  the  first  branch  of  it,  it  should  be  treated  as 

^  appeal  instead  of  a  mere  application  for  leave  to  appeal, 

giving  to  the  respondents  the  benefit  of  all  objections  which 

inight  be  ui^ed  against  the  granting  leave  to  appeal ;  and  this 

was  aaeented  to  by  all  parties  present,  but  as  some  of  the 

parties  did  not  appear,  their  Lordships  held  that  they  could  not 

go  beyond  the  terms  of  the  notice.     It  became,  however,  un-* 

neceasary  to  decide  whether  leave  to  appeal  should  be  given. 

(a)  2  £q.  Rep.  652. 
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1855.  ]^|p.  Chichester  and  Mr.  Dickenson  (Mr.  MaKns  with  them 

LoBDB       absent)  for  the  appellants. 

JusncBB.         ^e  ought  not  to  be  on  the  list  of  contributories,  for  aocord- 

EzpARTB      ^^S  *^  Bright  V.  Hutton  (a),  we  should  not  be  contributorie8  it 

Cabbw       we  had  not  executed  the  deed,  and  our  execution  of  it  was  ob< 

^^         '^  tained  by  false  representations,  and  so  cannot  bind  us.    This  b 

Argument,     gupported  by  the  observation  of  one  of  your  Lordships  in  £r- 

parte  Carew.  (b)    [  Tlie  Lord  Justice  Turner*    I  doubt  whether 

we  can,  on  an  application  to  remove  you  from  the  list  of  con- 

tributories,  try  the  question  whether  the  deed  is  invalidated  by 

fraud.    On  that  part  of  the  motion  which  seeks  to  discharge  the 

call  we  probably  can,  for  the  Act  says  that  the  liability  of 

parties  to  calls  shall  be  according  to  their  liability  at  Law  and 

in  Equity.     The  Lord  Justice  Knight  Bruce  referred  to  Lord 

Man^Hs  Case,  (c)] 

If  we  ought  to  be  on  the  list  of  contributories  still  we  ought 
not  to  be  liable  to  calls  j^an  j^o^^u  with  the  managing  directors. 
If  we  had  hot  executed  this  deed  they  would  have  been  aolely 
liable  to  the  debts,  and  cannot  throw  any  part  of  them  upon  U8 
by  virtue  of  a  covenant  which  they  have  obtained  from  us  by 
false  representations. 

Suppose,  however,  that  the  deed  is  valid,  it  purports  to  be  a 
covenant  by  us  and  the  managing  directors  to  indemnify  the 
managing  directors,  and  they  must  be  treated  as  having  exe- 
cuted it,  and  as  bound  by  the  covenant  along  with  us.    But 
why  are  they  to  be  treated  as  liable  each  in  respect  of  forty 
shares  only  ?   They  ought  to  be  treated  as  liable  in  respect  of  all 
shares  not  subscribed  for  by  the  parties  who  executed  the  deed. 
That  ,the  managing  directors  were  to  take  at  least  forty  shares 
is  no  >reason  for  limiting  their  liability  to  that  extent  when  they 
never  took  any.     The  Master  in  the  present  winding  up  placed 
the  name  of  Mr.  Dayrell,  one  of  the  managing  directors,  on  the 
list  as  a  contributory  in  respect  of  forty  shares,  and  this  Court 
struck  out  that  qualification.     [  The  Lord  Justice  Knight  Bruce 
asked  on  what  ground  this  was  done ;  but  it  appeared  that  the 
case  which  was  heard  before  the  Lords  Justices  Knight  Bruce 
and  Cranworth  had   never  been  reported.     The  Lord  Justice 
Turner.    There  may  be  ground  to  contend  that  as  the  parties 
who  come  claiming  contribution  from  you  have  never  taken 
shares  so  as  to  furnish  a  measure  for  the  contribution,  they  are 
not  entitled  to  any.] 

If  we  have  a  right  to  have  the  debts  thrown  on  class  1.,  in 
exoneration  of  ourselves,  the  costs  ought  to  be  thrown  on  them 

(a)  3  Ho.  of  Lds.  Ca.  341.  (c)  3  De  G.  &  Sm.  58. ;  2  Mac. 

lb)  2  £q.  Rep.  652,  65S.  &  G.  67. 
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also.   At  all  eyents.  It  cannot  be  right  that  the  costs  shonld  be     i^         *  ^   . 
paid  by  the  contributories  equally  without  regard  to  the  numbers        Ix>rd8 

of  shares  taken  by  them.  

Mr.  Roxburgh^  for  the  official  manager,  said  tluct  his  ditot  Expabtb 
had  no  interest  one  way  or  other  in  this  dispute,  which  lay  jj^^  OmRs. 
merelj  between  two  classes,  each  of  which  was  perfectly  sol- 
vent He  submitted,  however,  on  behalf  of  those  members 
of  class  1.  who  did  not  appear,  that  forty  shares  was  the  . 
equitable  measure  of  the  Uability  of  each  managing  director, 
and  that  as  to  the  recitals  in  the  deed,  every  subscriber  who 
executed  it  could  see  with  his  own  eyes  that  no  director  had 
done  80,  and  therefore  could  not  be  misled.  The  course  of 
making  a  call  for  costs  on  the  contributories  equally,  without 
reference  to  their  shares,  was  now  usual,  and  had  been  adopted 
in  consequence  of  the  remarks  of  Lord  Cranworthy  in  Hunter^s 
Case,  (a)  He  referred  also  to  UnderwowTs  Case^  (6)  [  The 
LmlJustiee  Thimer.  If  we  decide  that  class  1.  b  primarily 
liable  for  the  debts,  do  you  say  that  it  will  not  be  primarily 
liable  for  costs  ?]  I  cannot  attempt  to  argue  that.  [Their 
Lordships  did  not  appear  satisfied  with  the  fo^  of  the  call  for 
ooets,  and  expressed  some  surprise  at  its  being  the  practice  to 
loale  it  in  that  form,  but  it  became  unnecessary  to  decide  the 
pomt.] 

Mr.  fF.  W.  Mackesan,  for  Mr.  L.  Mackeson.  The  first  ques- 
tion is,  what  are  the  relative  liabilities  of  classes  1.  and  2.  apart 
from  any  question  of  misrepresentation  ?  A  party  to  a  deed, 
who  does  not  execute  it,  but  takes  the  benefit  of 'it,  is  bound 
as  if  he  had  executed  it.  The  King  v.  Houghton  Le  Spring,  (c) 
Each  director,  therefore,  was  bound  as  if  he  had  executed  thb 
deed,  and  the  intent  of  it  was,  that  each  director  should  take 
forty  shares,  and  he  was  not  required  to  take  more.  That,  there- 
fore, was  the  proper  measure  of  liability. 

As  to  misrepresentation,  it  is  not  shown  that  my  client  had 
anj  knowledge  or  notice  that  the  representations  embodied  in 
the  deed  were  untrue.  There  is,  moreover,  nothing  to  show 
that  the  appellants  were  induced  to  execute  the  deed  by  find- 
ing particular  persons  named  in  it  as  managing  directors,  and 
if  they  were  not  so  induced,  the  misrepresentation  is  imma- 
terial: SugdefCs  Law  of  Property ,  597. 

As  to  the  form  of  the  call  for  costs.  Hunter's  Case  is  recog- 
aaed  in  Preece^s  Case  (d)  and  Gay^s  Case,  (e) 

Mr.  H»  Stevens,  for  Mr.  Cory,  was  proceeding  to  argue  that 

(a)  1  Sim.  N.  S.  435,  (d)  2  De  G.  M.  &  G.  374. 

(h)  2  W.  R.  652.  (e)  1  De  G.  M.  &  G,  347. 358. 

(c)  2  B.  &  Aid.  375. 
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Mr.  Cory  was  not  knowingly  a  party  to  any  mlsrepreseBtation, 
when  he  was  stopped  by  the  Conrt,  who  said  that  this  related 
merely  to  the  rights  of  the  members  of  class  l.^  inter  se^  no 
question  as  to  which  was  before  them. 

The  Lord  Justice  Enight  Bruce.     Some  at  least,  if 
not  allj  of  the  gentlemen  comprised  in  class  1.  of  the  contribu- 
tories  must  be  considered  as  having  —  not  necessarily  with  any 
wrong  intention  —  but  must^  I  say^  be  considered  as  haying 
made  to  all  those  comprised  in  class  2.,  upon  and  before  the 
occasion  of  the  payment  of  their  contributions  and  of  their 
execution  of  the  deed  respectively^  the  representations  embodied 
in  this  deed^  which  must  be  taken  to  have  been  prepared  under 
the  direction  of  the  gentlemen  comprised  in  class  1.  or  some  of 
them^  and  as  embodying  the  representations  made  by  them  or 
some  of  them.     [His  Lordship  here  read  the  recitals  set  out 
above,  and  the  clause  appointing  the  parties  of  the  third  part  to 
be  managing  directors.]     Now,  in  the  first  place,  it  appears 
that  the  whole  capital  of  300,000/.  was  never  subscribed,  and 
the  deed  was  never  executed  for  sums  even  approaching  to  that 
amount,  and  not  one  of  the  gentlemen  named  as  managing 
directors  ever  executed  it  at  alL     This  might,  under  some  cir- 
cumstances, be  immaterial ;  but  the  fact  appears  to  b^  that  be- 
fore the  gentlemen  who  did  execute  the  deed  had  executed  it, 
Mr.  Frewin,  one  of  the  gentlemen  named  as  managing  directors, 
had  refused  to  be  so.     He  never  was  so.     And  as  to  two  others, 
Mr.  Dann  and  Mr.  Potter,  it  has  not  been  proved  that  either  of 
them  ever  acted  as  such,  or  consented  to  be  so.     The  result  of 
the  evidence  would  seem  to  be  that  neither  of  them  did  con* 
sent.    There  was,  therefore,  with  or  without  a  wrong  intention, 
a  material  misrepresentation  in  point  of  fact,  on  the  part  of  the 
gentlemen  in  class  1.,  or  some  of  them.     I  say  material,  for 
it  is  impossible  to  say  how  far  the  judgment  of  the  gentlemen 
who  executed  the  deed  may  have  been  influenced  by  the  fact 
of  particular  persons  being  named  as  directors.     It  is  impossible, 
therefore,  in  my  opinion,  under  the  peculiar  jurisdiction  created 
by  the  Winding-up  Acts,  to  enforce  this  deed  against  those  to 
whom  the  representations  were  made  at  the  instance  of  those 
by  whom  they  were  made.     In  an  ordinary  litigation  the  Court 
might  decline  to  attend  to  such  a  defence,  unless  some  sub- 
stantive proceeding  were  taken  to  impeach  the  deed ;  but  under 
this  peculiar  jurisdiction,  T  think  that  such  a  step  is  not  neces* 
sary,  and  that  it  would  not  be  proper  to  require  it  to  be  taken. 
Upon  the  evidence  before  us  it  appears  that  one  body  of  per- 
sons was  induced  to  enter  into  a  contract  involving  certain 
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liabiKties  upon  a  representation  of  facts  made  by  another  boclj,     ,  ^^^^'  , 
which  representation  of  facts  was  untrue,  and  was  known  to  be       Lorm 
untrue  by  those  who  made  it     I  say  this  without  the  least  in-     J^*™^. 
teatioQ  of  impeaching  the  good  futh  of  those  who  made  it,  they      Expabtx 
may  haye  acted  in  perfectly  good  faith,  but  the  representatioa        ^i^^"^ 
was  nntrue,  and  they  knew  it  to  be  so ;  they  HMUinot,  therefoi^, 
deriye  any  benefit  f5rom  a  liability  which  was  contracted  on  the      •'M9»««** 
£uth  of  sach  representation.     As  between  these  parties,  I  am  of 
opinion  that  no  liability  iu  respect  of  debts  or  costs  attaches  on 
the  members  of  the  second  class  until  that  of  the  members  of 
the  first  class,  or  those  of  them  to  whom  the  representation  can 
be  traced,  shall  have  been  exhausted. 

Aa  to  the  observations  made  by  Mr*  Mackesan  and  Mr« 
SUeeHSy  to  the  effect  that  their  clients  were  not  privy  to  any 
misrepresentation,  I  do  not  attribute  the  representation  to  each 
individual  in  the  class ;  but  some  of  the  individuals  in  the  class 
most  be  chaiged  with  it.  I  say  nothing  as  to  the  point  relating 
to  the  forty  shares,  it  not  being  necessary  for  the  present  pur- 
pose to  give  any  opinion  upon  it.  Matters  cannot  remain  aa 
tbej  are.  I  have  felt  great  doubt  whether  the  calls  ought  to  be 
disdiaiged  in  toto,  or  as  to  the  second  class  only»  without 
prejadice  to  any  application  by  any  members  of  the  first  class 
to  discharge  them,  as  between  themselves  and  the  other  mem- 
^  of  that  clafis.  My  learned  Brother  thinks  that  the  former 
course  is  the  more  safe  and  correct  one,  and  I  accede  to  this 
view,  thou^  at  first  I  was  inclined  the  other  way.  The  order 
^  be  to  discharge  the  calls,  and  it  will  be  desirable  to  preface 
it  with  a  statement  of  the  grounds  on  which  we  consider  that 
thej  OQght  to  be  discharged. 

Tbe  Lobd  Justics  Tubxeb  said  that  when  this  mi^tter 
^aa  last  before  the  Court,  they  were  pressed  to  decide  the 
rights  of  the  parties  so  as  to  furnish  a  guide  to  the  Master  in 
oiakmg  calls.  They  regretted  that  the  facts  of  the  case  were 
not  then  sufficiently  before  them  to  enable  them  to  do  so,  but 
they  now  had  before  them  facts  enabling  them  to  decide  who 
were  the  parties  primarily  liable. 

The  motion  before  the  Court  had  three  objects :  first  to  strike 
OQt  the  names  of  the  parties  moving  from  the  list  of  contribu- 
tories;  secondly,  to  discharge  the  call  for  debts;  thirdly,  to  dis- 
charge the  call  for  costs. 

As  to  the  first  point  he  should  say  nothing,  as  the  parties 
moving  did  not  press  for  any  decision  on  that  point,  if  relief  was 
given  them  on  the  other  two. 

As  to  the  call  for  debts,  the  question  turned  solely  on  the 
deed,  which  contained  a  covenant  by  the  parties  who  executed  it. 
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proceedings,  but  only  not  reflisting  them ;  and  in  this  way  a 
report  has  been  produced  which  has  been  confirmed,  finding 
them  to  be  first  incumbrancers.     That  fact  now  appearing,  and 
being  incontrovertible,  there  is  this  additional  fact,  that  they 
have  now  taken  the  step  which  entitles  them  to  assume  posses- 
sion of  the  mortgaged  property,  and  they  come  to  the  Co\irt 
seeking  to  discharge  the  receiver,  and  to  be  placed  in  possession 
of  the  mortgaged  property ;  and,  in  my  opinion,  that  wluch 
would  be  a  prima  facie  right  on  their  part,  remains  a  plun  right 
after  considering  and  giving  due  weight  to  every  fact  b  this 
case.     It  seems  to  me,  therefore,  that  the  receiver  ought  to  be 
discharged  ,*  and  considering  that  the  title  is  only  equitable,  and 
that  the  plaintiff  has  concurred  in  taking  a  report  and  confirm- 
ing it,  which  finds  the  petitioners  first  incumbrancers,  we  may, 
for  the  sake  of  all  parties  concerned,  go  the  length,  not  only  of 
enabling  the  first  mortgagees  to  recover  possession,  but  of  direct- 
ing possession  to  be  given  up  to  them,  taking  care  that  it  is  con- 
fined to  the  property  which  is  clearly  within  their  mortgage,  so 
as  to  leave  open  the  question  as  to  the  wharf,  which  is  sud  at 
the  Bar  to  be  of  so  much  importance  to  the  navigation,  and  as 
to  which  we  have  no  means  of  deciding  anything  at  present    I 
think  the  better  mode  will  be  to  mention  the  property  by  refer- 
ence.     The  petitioners  will  have  possession  of  that  property, 
they  undertaking  to  assume  such  possession,  and  taking  it  with 
all  the  rights  and  subject  to  all  the  liabilities  of  mortgagees 
in  possession. 

It  is  then  said  that  certain  expenses  have  been  incurred  in 
protecting  the  property  from  adverse  claims,  and  that  the  bill 
must  be  paid.  No  doubt  it  must  be  paid,  but  the  question  is, 
by  whom  ?  These  measures  were  not  of  the  first  incumbrancers^ 
seeking ;  they  were  passive  with  regard  to  them,  and  had  aright 
to  be  so ;  they  treated  them  as  being  the  proceedings  of  others 
interested  in  the  property,  and  taken  for  their  own  interest.  I 
think  the  petitioners  are  right  in  their  contention,  and  that  who- 
ever may  be  bound  to  pay,  they  are  not.  They  say,  **  We  did 
not  enter  into  the  contest ;  we  saw  you  engaged  in  a  contest 
beneficiat  to  you,  it  might  possibly  be  so  to  us  likewise,  but  we 
took  no  part  in  it ;  you  must,  therefore,  provide  for  the  costs 
as  best  you  may." 

It  is  then  said  that  some  part  of  the  costs  of  the  suit  ought  to 
be  paid  by  the  petitioners,  because  they  submitted  to  take  the 
benefit  of  the  proceedings.  As  to  some  of  these,  and  especially 
as  to  putting  up  the  property  for  sale,  it  may  possibly  be  right 
that  they  should  pay  something,  but  the  cause  will  come  on  for 
further  directions,  and  the  Court  can  then  dispose  of  this  as 
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jostxoe  shdl  require.    Ab  to  the  coats  of  the  reoeiver,  80  far  as 

they  have  not  been  paid,  it  is  unnecessary  to  decide  whether  the 
fnt  mortgagees  ought  to  pay  them,  for  they  are  willing  to  pay 

them;  and  it  is  stud  that  there  is  a  small  balance  in  the  receiver's 

hands,  which  they  do  not  wish  to  take  from  him.  Nothing, 
therefore,  need  be  said  about  the  receiver's  costs  on  the  one 
hand,  or  as  to  his  paying  over  any  balance  on  the  other. 

I  have  referred  to  the  sale  directed  by  the  decree ;  it  directs 
it  ao  as  to  be  compulsory  on  the  first  mortgagees,  who,  how- 
e?er,  do  not  appear  to  me  to  have  conducted  themselves  so  as 
to  be  obnoxious  to 'such  a  direction.  It  Seems  to  me  that 
the  direction  ought  to  be  in  the  usual  way,  that  the  sale  shall 
be  bee  from  the  mortgage,  if  the  mortgagees  consent,  or  subject 
to  the  nunrtgage  if  they  do  not  The  order  will,  therefore,  be 
nude  m  the  sense  I  have  mentioned,  saying  nothing  about 
costs;  the  costs  of  the  petition  before  the  Vtee^ChanceUor  and 
of  the  petition  here  will  be  costs  in  the  cause,  to  be  dealt  with 
on  further  directions. 

Thk  Lobd  Justice  Turner  siud  that  the  case  involved 
three  points :  first,  the  decree  for  sale  was  in  such  a  form  as 
to  compel  the  petitioners  to  concur,  and  the  question  was, 
whether  this  was  right.  The  decision  on  this  point  would 
materially  influence  die  question  as  to  letting  them  into  pos^ 
Beasbn,  for  the  Court  might  not  think  fit  to  let  a  mortgagee 
into  possession  while  there  was  in  force  a  decree  for  an  immo* 
diate  sale,  in  which  he  was  bound  to  concur.  As  against  a 
mortgagee  with  a  paramount  title,  no  sale  could  be  ordered 
without  his  express  consent,  except  subject  to  his  mortgage,  and 
the  present  decree  must  be  varied  by  substituting  the  usual 
direction. 

The  question  as  to  the  continuance  of  the  receiver  involved 
two  {Knots:  first,  whether  the  Court  was  to  subject  the  mort- 
gagees to  the  costs  of  defending  the  estate  against  the  claim  of 
the  dean  and  canons  of  Windsor  before  letting  them  into  pos- 
session; secondly,  whether  they  could  be  let  into  possession 
before  contributing  to  the  general  costs  of  the  suit. 

As  to  the  first  of  these  two  points,  if  there  had  been  no  suit, 
ud  the  parties  entitled  to  the  equity  of  redemption  had  de- 
fended the  estate  against  the  claim  of  the  dean  and  canons,  and 
the  result  had  been  beneficial  to  the  estate,  though  the  result 
heii^  beneficial  to  the  estate,  was,  therefore,  beneficial  to  the 
mortgagees,  it  was  clear  that  there  would  have  been  no  claim 
>guQst  them  in  respect  of  those  costs.  It  was  equally  dear 
that  if  the  mortgagees  had  not  been  parties  to  the  suit,  tho 
Court  would  have  provided  as  it  had  done  in  the  present  caso 
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Mr.  H,  Stevens,  for  the  defendants,  said  that  the  defendants 
woold  have  complained  of  that  part  of  the  decree  which  related 
to  the  bills  of  exchange  on  which  more  than  5/.  per  cent  in- 
terest was  reserved,  and  which  had  more  than  three  months  to 
run,  had  there  been  any  such  bills ;  but  as  in  fact  there  were 
not,  the  point  was  wholly  immaterial,  and  the  defendants  did 
not  wish  the  decree  altered,  except  as  to  the  costs  of  suit 

Mr.  Stevens  was  then  directed  by  the  Court  to  confine  his 
obserrations  to  the  questidn  of  costs.  A  reply  was  not  cslled 
for. 


The  Lord  Justice  Turner.  The  facts  of  this  case,  and 
the  arguments  necessarily  involved  in  it,  lie  in  a  very  narrow 
compass. 

The  plaintiff,  it  appears,  opened  a  banking  account  with  the 
on^e  balance  London  and  County  Bank,  at  Chichester.  It  appears  that  the  ac- 
count was  opened  as  an  account  which  was  to  be  generally  in  ad- 
vance. He  became  indebted  to  them  upon  the  account,  and  gave 
them  a  mortgage  for  securing  5500/1  5500L  was  not  the  amount 
which  was  due  on  the  account  at  the  time ;  and  whatever  con- 
tests there  may  have  been  between  the  parties  as  to  the  purpose 
for  which  the  mortgage  was  ^ven  for  that  sum,  it  is  now  found 
by  the  report — and  we  must  take  it  as  concluded — that  in 
fact  that  mortgage  was  given  for  seciiring  the  balance  which 
was  due  on  the  banker's  account. 

The  amount  due  on  the  banking  account  not  being  paid 
according  to  the  provisions  of  the  mortgage  deed,  the  bankers 
threatened  to  sell  the  property,  on  which  the  plaintiff,  through 
the  assistance  of  a  gentleman  of  the  name  of  Slade,  paid  off  the 
amount  which  was  claimed  to  be  due  to  the  bankers,  and  on 
that  occasion,  on  the  27th  of  April  1848,  the  following  memo- 
randum was  made :  —  *'  Memorandum,  that  I  have  received  of 
the  defendant,  by  Stephen  Slade,  Esq.,  1252/.  I8s.  2d.,  the 
balance  claimed  to  be  due  under  this  execution ;  it  being  under- 
stood that  the  accounts  upon  which  such  balance  arises  are  to 
be  made  out  and  furnished,  and  all  explanations  required  by 
plaintiff  raised  defendant  touching  the  same,  and  the  bankers'  pass-book  con- 

the  question 

of  usury, 

and  Vicb-Chakcxixob  Stuabt  disallowed  some  charges  as  usorioos,  bat  allowed  ochen  to  which 

the  phiintiffs  objected  as  usurious. 

Held,  that  having  regard  to  the  arrangement,  the  frame  of  the  biU,  and  the  nature  of  the  decree 
at  the  hearing,  it  was  not  competent  to  the  plaintiff  to  raise  the  question  of  nsory  on  ftmher 
directions. 

Semblty  he  could  not  in  any  case  have  otjected  to  the  charges  for  interest  and  commission  as 
usurious,  for  that  a  mortgagor  impeaching  a  security  for  usury  can  only  be  relieved  on  payment 
of  what  is  justly  due ;  and  if  the  contract  was  that  he  should  pay  what  was  due  on  a  banker's 
account,  he  must,  according  to  the  above  rule,  pay  what  is  due  according  to  the  account,  as  usually 
kept  between  banker  and  customer. 
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for  the  payment  of  the  interest  on  the  mortgage,  bat  would 
not  have  thrown  any  part  of  these  costs  on  the  mortgagees. 
Was  this  altered  or  qualified  by  the  fact  of  the  mortgagees  hav- 
ing been  made  parties?  They  were  made  parties  on  the  ground 
that  their  security  was  in  part  liable  to  be  impeached,  and  they 
were  brought  before  the  Court  to  try  that  question.  It  turned 
out  that  there  was  no  ground  for  impeaching  their  security,  and 
that  they  were  entitled  to  priority.  It  was  difficult  to  say  that 
the  filing  a  bill  to  impeach  their  title,  which  attempt  f^ed,  could 
make  them  liable  to  any  expenses  to  which  they  would  not 
otherwise  have  been  liable.  It  had  been  said  that  they  ought  to 
have  asked  to  be  dismissed  at  the  hearing ;  but  he  agreed  with 
Mr.  Giffardy  that  it  would  have  been  difficult  to  succeed  in  such 
an  application.  The  plaintiff,  too,  might  have  applied  to  dismiss 
the  bill  against  them.  The  fact  was  that  the  mortgagees  had 
been  brought  here  for  the  convenience  of  the  other  parties;  there 
was  no  good  ground  for  bringing  them  here,  except  the  alle* 
gation  that  their  mortgage  was  liable  to  be  impeached,  and  they 
had  been  kept  here  for  the  advantage  of  the  other  parties,  not 
for  their  own. 

What  had  been  the  proceedings  in  the  cause?  A  receiver 
had  been  appointed  expressly  without  prejudice  to  the  ques- 
tion by  what  funds  or  estates  the  payments  directed  to  be 
made  by  him  were  ultimately  to  be  borne.  The  decree  con- 
tinued this  order  with  the  reservation  contuned  in  it,  and 
the  order  providing  for  these  costs  was  also  without  preju- 
dice. All  questions,  therefore,  had  been  reserved.  Then 
there  had  been  a  reference  to  the  Master  as  to  the  expe- 
diency of  taking  proceedings  against  the  dean  and  caucus  of 
Windsor,  and  afterwards  a  reference  as  to  a  compromise  of  those 
proceedings,  and  it  was  said  that  the  mortgagees  had  taken  the 
benefit  of  all  this.  Every  mortgagee  took  the  benefit  of  expen- 
diture on  the  estate  by  the  persons  entitled  to  the  equity  of 
redemption,  but  it  could  not  be  said  that  because  he  derived 
benefit  from  it,  he  was  liable  to  pay  for  it.  What  was  the  state 
of  circumstances,  when  these  proceedings  took  place  ?  There  was 
a  surplus  income,  the  proceedings  originated  with  the  parties 
entitled  to  it,  and  if  there  had  continued  to  be  a  surplus,  the 
mortgagees  would  not  have  been  liable  to  the  costs.  Were  they, 
then,  to  become  so  because  the  surplus  was  gone  ?  He  thought 
there  was  no  claim  against  the  estate  in  the  hands  of  the  mort- 
gagees for  these  costs,  and  still  less  for  the  general  costs  of  suit 
It  appeared,  too,  that  before  the  Master  the  plaintiff  had  pro- 
posed that  the  proceedings  should  be  taken  by  the  receiver,  but 
the  defendants,  who  now  claimed  these  costs,  insisted  on  con* 
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ducting  the  litigAtion.  If  the  estate  of  the  mortgagees  had  been 
1^  their  right  to  take  possession  at  Law  would  have  been 
clear.  That  their  estate  was  merely  equitable  made  only  this 
differeooe,  that  if  it  had  been  legal,  they  could  have  entered  into 
receipt  of  the  tolls  by  suing  at  Law  for  them,  in  their  own  name, 
bat  as  it  was  they  could  only  sue  in  the  name  of  the  trustee. 

The  Lord  Justice  Knight  Bruce  expressed  his  con- 
Tiction  that  if  the  facts  of  the  case  had  been  brought  as  fully 
before  the  Vice- Chancellor  as  before  their  Lordships,  he  would 
haye  oome  to  the  same  conclusion  as  they  had  done. 

MnvuTBS  or  Obdeb. 

''Let  the  order  be  yaried,  and  be  as  follows :  — 

"Biflcharge  the  receiYer  aa  to  the  premises  comprised  in  the  mortgage  of 
tie  petitioners,  and  let  the  petitioners  into  possession  of  the  premises  com- 
prised therein^  they  undertaking  ^to  paj  the  due  proportion  of  the  two 
Mmoities  of  100/.  and  49/. 

"Sell  the  stock  standing  to  the  compensation  account,  and  pay  the  pro- 
ceeds to  the  petitioners. 

'^Beaenre  the  question  how  any  balance  arisen  from  the  premises  com- 
posed in  the  petitioner's  mortgage,  which  may  be  in  the  hands  of  the 
recttTer,  is  to  be  dealt  with. 

^Tbis  order  to  be  without  prejudice  as  to  any  question  relating  to  the 
costs  thready  occasioned  by  the  direction  for  sale  in  the  decree,  and  vary 
dut  directum  by  directing  a  sale,  subject  to  the  mortgage  of  the  petitioners 
if  tkej  do  not  concur,  and  discharged  from  their  mortgage  if  they  do 

CQDCOr. 

''Besenre  the  questions  as  to  the  aforesaid  costs  and  as  to  the  costs  of 
^petition  of  appeal,  and  the  petition  before  the  Vice-chancellor^  and  let 
t^  questions,  and  the  question  as  to  the  application  of  the  balance  in  the 
^sods  of  the  receiver,  be  dealt  with  in  the  cause  when  it  comes  on  upon 
ibrther  directioofl. 

**  Continue  the  receiver  as  to  the  rest  of  the  property,  and  the  several 
<^rden  so  far  as  they  relate  to  that  property.** 

Solicitors :  Cree  §f  Son ;  and  Gregory ^  Faulkner ^  Shirrow,  jf 
Gregory. 
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DUNCAN  t;.  CANNAN. 

iHIS  was  an  appeal  by  the  plaintiff^  from  the  decision  of 
^  Master  of  the  Bolls,  reported  2  JEq.  Sep.,  593. 

The  SoHcUor' General,  Mr.  Roundell  Palmer,  Mr.  Anderson, 
and  Mr.  Hemmiuff,  for  the  appellant.  The  Master  of  the  Rolls 
treated  the  power  to  give  a  joint  receipt  for  the  property  as  part 
of  what  the  parties  contracted  for ;  but  that  is  not  so.  What 
the  parties  contracted  for  was  that  the  husband  should  have  the 
property  for  life^  and  the  wife  have  the  capital  in  reversion, 
^he  power  to  receive  the  capital  jointly  is  no  part  of  what  was 
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contracted  for,  but  merely  a  personal  right  incident^  according 
to  Scotch  law,  to  those  limitations :  Frasery  Law  of  Personal 
and  Domestic  Relations^  p.  417.;  and  which  is  determined  by 
change  of  domiciL      Black  v.   Pearson  (a)  is  quite  opposed 
to  the  view  of  the  Master  of  the  Rolls.     [Sir  Fitzroy  Kelly. 
We  do  not  dispute  the  authority  of  that  case,      TTie  Lord 
Justice  Knight  Bruce.      It   would   be  a  strange  thing  if  it 
were  wrong,  considering  the  bankruptcy  of  the  husband.] 
What  the  other  side  wish  to  do  is,  to  give  to  the  husband  a 
right  which  he  had  while  living  under  the  law  of  Scotland, 
but  which  is  not  given  him  by  the  contract,  nor  by  English  law : 
Story y  Conflict  of  Laws  (J),  Foubert  v.  Turst  (c).  Hog  v.  Lash" 
ky(d)  [  Z%e  Lord  Justice  Knight  Bruce.     The  whole  case  tarns 
upon  this — what  the  parties  contracted  for.     The  Lord  Justice 
Turner.     Must  they  not   be  taken  to  have  contracted  for  all 
such  powers  as  by  Scotch  law  they  would,  under  this  contract, 
have   as  incident  to  the  limitations  contuned  in  it?]     We 
submit  not:  Story,  Conflict  of  Laws^  s.  240.     There  is  no  uni- 
versal rule  that  every  consequence  resulting  from  a  ^contract  is 
becoming         to  be  governed  by  the  lex  loci,  irrespective  of  domiciL    In  the 
^omicUed jn  a   ^^g^  Qf  ^n  absolute  assignment  here  a  power  of  testamentary 

disposition  follows.  Would  that  be  retained  if  the  assignee 
became  domiciled  in  a  country  which  did  not  authorize  any  tes* 
tamentary  disposition  ?  Suppose,  again,  he  was  of  the  age  of 
twenty-one,  and  then  became  domiciled  in  a  country  where  the 
age  of  legal  majority  was  twenty-five.  Surely  he  could  not, 
while  under  twenty-five,  dispose  of  the  property  ?  [  The  Lord 
Justice  Knight  Bruce.  Have  you  iany  authority  to  show  that  such 
a  rule  applies  to  dispositions  of  moveables  inter  vivos  f]  Story, 
Conflict  of  Laws,  ss.  55.  57.  73.;  Male  v.  Roberts,  (e)  The  power 
of  alienation  cannot  depend  on  a  contract  which  is  merely  a 
contract  of  acquisition,  and  does  not  provide  for  alienation. 
[  Z%e  Lord  Justice  Knight  Bruce.     Suppose  an  English  marriage 
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provided  for  the  settlement  of  all  the  after-acquired  property  of  the  wife  in  terms  which,  ac- 
cording  to  Scotch  law,  gave  the  husband  a  life  estate,  with  an  absolute  reversion  to  the  wife. 
According  to  the  law  of  Scotland  the  husband  and  wife  coald  give  a  joint  receipt  for  the  property 
thus  settled.  The  instrument  did  not  appoint  trustees,  and  contained  no  provisions  showing  any 
intention  to  have  trustees  appointed.  After  some  years  the  husband  and  wife  became  domiciltd 
in  England,  after  which  the  wife  became  entitled  to  considerable  personal  estate  under  her  father*s 
wUL  The  trustee  of  the  will  pud  considerable  sums  in  respect  of  the  estate  to  the  husband,  oo 
the  joint  receipt  of  the  husband  and  wife.  After  this  the  husband  became  bankrupt. 
Ildd  (affirming  the  decision  of  the  Master  of  the  Rolls)  :  !.,  that  the  payments  had  been 

groperly  made ;  2.,  that  the  wife  had  no  equity  as  against  the  assignees  of  the  husband  to  attach 
is  life  mterest  in  the  property  remaining  in  the  hands  of  the  trustee,  in  order  to  make  good  the 
husband's  part^of  the  contract. 


(a)  3  Court  Sess.  Ca.,  2nd  series, 
504. 

(b)  2ndedit.  88.  51.69. 

(c)  I  Bro.  P.  C.  129. 


(d)  Robert0on*8  Penonal  Saocea- 
sion,  126. 

(«)  3  Esp.  163. 
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fiettlement  made,  under  which  the  wife  takes  piropertj  to  her 

Bepanite  use.    Does  she  lose  her  power  of  disposition^  if  she  and 

ho:  husband  become  domiciled  in  a  country  where  separate  use 

is  unknown?]     We  apprehend  not:  Tatruitt  y.    Sanhey  (a); 

the  power  of  disposition  having  been  expressly  contracted  for. 

Wbere  there  is  no  express  contract^  the  tacit  contract  is  for  such . 

right  of  dispositbn  as  is  given  by  the  law  of  domicil :  Story, 

CMjBet  of  Laws,  157. 
Gambier  y.  Gambier^b),  Maedonald  y.  Macdonald{c\  Hitc/t- 

cod  v.  CUndinen  (d)y  Anstruther  v.   Adair  (e),  Johnstone  y. 

Beattie{g\  Leslie  v»  BaHUe  (k),  Story,  ConfL  Laws,  ss.  138. 141. 

143.  235.  236.  240.,  Satoer  v.  Shute  (t),  and  the  observations 
of  Loid  Brougham,  in  Warrender  v.  fVarrender  (h),  were  also 
cited. 

The  husband  has,  by  his  bankruptcy,  released  himself  from 
perfonmng  his  engagements  under  the  settlement,  and  his  as- 
^eea,  who  take  subject  to  the  same  equities  as  himself,  cannot 
cUm  any  benefit  under  the  settlement  till  provision  has  been 
nude  for  securing  to  the  wife  and  children  those  benefits  which 
be  bound  himself  to  provide:  Exparte  Mitford(J),  Brandon  v. 
Brandon  (m),  Exparte  Gonne,  In  re  Marsh,  (n) 

After  the  counsel  for  the  appellants  had  been  heard,  the  cause      March  s 
itood  over  till  this  day* 

Sir  Fitzroy  Kelly,  Mr*  RoupeU,  Mr.  Lloyd,  Mr.  Giffard, 
Mr.  Rudall,  and  Mr.  Roberts  appeared  for  the  respondents^  but 
were  not  called  upon. 


The  Lobi>  Justice  Ejnight  Bruce  said  that  the  hus- 
band  at  the  time  when  the  marriage  contract  was  signed  was  a 
Sootdiman,  domiciled  in  Scotland ;  the  contract  was  in  Scotch 
form,  and  prepared  by  a  Scotch  lawyer,  though  prepared  and 
^ed  in  England,  where  the  marriage  also  was  solemnized.  It 
was  clear,  and  was  not  disputed  at  the  bar,  that  the  contract 
must  receive  the  same  construction  as  if  it  had  been  prepared 
and  executed  in  Scotland,  and  the  marriage  solemnized  there. 
The  instrument  was,  then,  to  be  construed  according  to  Scotch 
W.  The  plaintiff  contended  that  the  effect  of  the  contract  was 
to  g^ve  the  husband  a  life  interest,  and,  subject  to  that,  to  give 
the  captal  to  her  absolutely.  She  also  contended  that,  under 
the  law  of  England,  when  personal  property  was  thus  circum- 


Juigmtnt 


(a)  2  Moo.  P.  C.  C.  342. 

(h)  7  Sim.  263. 

(c)  8  Court  Sew.  Ca.,  2nd  series,  830. 

{d)  12  Beav,  534. 

(e)  2  M.  k  K.  513, 

ig)  10  CL  &  Fin.  42. 

D  B  3 


(A)  2  Y.  &  C.  C.  C.  91. 

(t)  1  Anstr.  63. 

ijk)  2  CL  &  Fin.  488.  533 

(/)  1  Bro.  C.  C.  398. 

(m)  3  Sw.  312. 

(n)  3  Moot.  &  A^  166. 
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Btanced,  the  husband  and  wife  could  not  sell,  assign^  or  incumber 
the  reversionary  interest  as  against  her  surviving ;  and  that, 
therefore,  the  payments  made  to  the  husband  on  the  jomt  re- 
ceipt of  himself  and  the  plaintiff,  after  they  had  become  domi- 
ciled in  England,  were  ill  made.     His  Lordship  could  not  agree 
with  this  inference,  which  seemed  to  him  unwarrantable.    The 
material  terms  of  the  contract  bearing  on  the  point  were  these: 
''  For  which  causes,  and  on  the  other  part,  the  said  H.  G. 
Inkson  hereby  assigns  and  makes  over  to  and  in  favour  of  her- 
self and  the  said  A.  Duncan,  her  promised  spouse,  in  conjunct 
fee  and  life  rent,  and  the  child  or  children  that  shall  be  pro- 
created of  the  said  intended  marriage,  divisible  as  aforesaid, 
whom  failing,  the  said  H.  G.  Inkson,  her  heirs  and  assigns 
,  whomsoever,  in  fee,  all  estate,  funds,  and  effects,  heritable  and 
moveable^  real  and  personal,  presently  belonging  or  due  and 
addebted  to  her,  or  that  may  be  acquired  by  her  during  the 
subsistence  of  the  said  intended  marriage,  with  the  whole  writs, 
vouchers^  and  instructions  thereof,  and  all-  following  or  com- 
petent to  follow  thereupon.     And  it  is  provided  and  agreed 
that  the  provisions  before  written  in  favour  of  the  said  H.  G. 
Inkson  and  the  child  or  children  that  shall  be  procreated  of 
the  said  intended  marriage  are,  and  shall  be  full  satisfaction 
from  the  said  A.  Duncan  and  his  aforesaids,  to  them  respectively, 
of  all  legal  claims,  competent  to  the  said  H.  G.  Inkson,  upon 
the  predecease  of  the  said  A.  Duncan,  or  competent  to  her  hdis 
or  successors  upon  her  predecease,  and  also  of  all  l^al  dums 
competent  to  the  said  child  or  children  upon  the  decease  of  their 
father  and  mother,  or  either  of  them,  and  the  said  provisions 
are  hereby  accepted  of  accordingly." 

His  Lordship  said  that  he  had  read  thus  far  in  order  to  have 
an  opportunity  of  reading  also  a  provision  not  bearing  on  the 
present  remarks,  but  which  he  should  read  to  show  that  it  bad 
not  escaped  his  attention  in  what  he  was  about  to  say  after- 
wards, as  to  the  instrument  containing  no  appointment  of  trus- 
tees :  ^*  And  it  is  further  provided  and  agreed  that  execution 
shall  pass  and  be  effectual  hereupon  in  the  name  and  at  the 
instance  of  J.  Inkson,  G.  G.  Anderson^  and  John  Duncan  and 
James  Duncan,  both  brothers  german  of  the  said  A.  Duncan, 
or  of  either  of  them,  or  of  such  other  person  or  persons  as  shall 
be  appointed  by  the  sud  Lewis  Inkson  (the  wife's  father)  to 
act  in  the  room  and  place  of  any  of  the  persons  above  named 
who  may  not  act  against  the  said  A.  Duncan  and  his  aforesaids 
for  implement  of  the  obligation  by  him  in  favour  of  his  sud 
promised  spouse  and  the  child  or  children  of  the  ssud  intended 
marriage,    or   either    of  them,    hereinbefore  written,''    there 
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haTing  been  contained  in  the  contract,  before  the  clauses  which 
he  had  read,  stipulations  on  the  part  of  the  husband  for  the 
benefit  of  the  wife  and  children.     The  expressions  used  in  this 
instnunent  were  not  understood  bj  the  English  law ;  they  were 
foreign.     The  law  of  England   knew  nothing  of  **  conjunct 
fee  and  life  rent,"  nor  of  terms  importing  express  provisions 
for  children,  but  which  in  reality  gave  nothing  to  the  chil- 
dren.   The  evidence  of  the  Scotch  lawyers  showed  that  this 
ooDtnwt  gave  nothing  to  the  children;  and  that  under  the  dis- 
podtion  **  in  conjunct  fee  and  life  rent,"  the  property  was  re* 
oeivable  by  the  husband  and  wife  jointly.     Those  who  asserted 
that  the  contract  gave  the  wife  a  reversionary  interest,  could 
not  exclude  the  consideration  that  under  this  contract  the  hus- 
band and  wife  had  a  power  to  receive  the  capitaL     In  his 
opinion  it  was  the  intention  of  the  contract  that  the  wife  should 
be  qualified  to  consent  to  a  receipt  of  the  property  by  the  bus* 
band  wherever  they  might  be  domiciled ;  nor  could  it  be  in- 
ferred that  the  husband  and  wife  would  have  consented  to  any 
settlement  which  would  have  locked  up  the  capital  so  as  to  pre- 
Tent  its  being  received  during  their  joint  lives.     At  the  risk  of 
repetition  he  would  say  that,  in  his  opinion,  the  intention  ap- 
pearing on  the  face  of  the  instrument  was,  that  the  capital  should 
be  receivable  by  the  husband  and  wife,  or  by  the  husband  with 
the  consent  of  the  wife.     It  was  to  be  observed  also  that  the  con- 
tract did  not  provide  for  the  appointment  of  a  trustee,  nor  could 
My  intention  be  gathered  from  it  that  the  property  should  be 
brought  into  Court,  or  that. trustees  should  be  appointed;  if 
therefore,*there  were  to  be  trustees,  at  all,  it  must  have  been 
intended  that  the  husband  and  wife  should  be  the  trustees,  and 
that  bto  their  hands,  or  into  the  hands  of  the  husband  with 
the  consent  of  the  wife,  the  funds  should  come.     Now,  the 
English  law  did  not  prevent  a  husband  and  wife  from  being 
trustees  for  themselves,  or  for  one  of  them ;  and  it  allowed  a 
contract  between  a  man  and  woman  that,  after  their  marriage, 
she  should  have  power  to  dispose  of  the  property  coming  to  her, 
or  to  him  in  her  right.     If  the  present  contract  were  out  of 
the  way,  thq  payments  would  clearly  be  good ;    if  it  were 
brought  in,  the  Court  must  construe  it  as  a  Scotch  contract,  and 
give  effect  to  such  construction  so  far  as  it  did  not  involve  any- 
thing forbidden  by  the  law  of  England.     The  decree,  therefore, 
was  right  in  allowing  the  payments  made  to  the  husband  and 
wife  on  their  joint  receipts. 

It  was  perhaps  arguable  whether  the  retainer  by  the  trustee 
for  a  debt  due  from  the  husband  to  the  testator  was  proper; 
but  he  was  of  opinion  that  the  wife  had  effectually  ratified  it 
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if  necessary  for  that  purpose,  so  much  of  the  order  of  the  12th 
of  January  1850  as  directed  the  pajrment  of  costs,  and  so  much 
of  the  order  of  the  14th  of  February  1853  as  directed  the  sale 
of  the  mortgaged  property,  might  be  discharged  or  varied. 

Mr.  Giffard  and  Mr.  Gordon^  for  the  petition,  referred  to 
Davis  V.  Duke  of  Marlborough  («),  and  Paynter  v.  CQTt:ai  (6),  and 
contended  that  the  mortgagees  were  entitled  to  take  possessioiL 
They  did  not  claim  to  enter  till  the  receiver  was  paid  everything 
that  might  be  due  to  him.  There  was  no  claim  against  the 
mortgagees  in  respect  of  the  costs :  Barnes  v.  Bacster  (<?),  Tijh 
ping  V.  Power  (rf),  Heptoorth  v.  Heslop.  (e)  It  was  absurd  to  say 
that  the  mortgagees  adopted  the  suit  to  which  they  could  not 
properly  have  been  made  parties  unless  their  security  was 
impeached,  {g) 

Mr.  Bazalgette^  for  the  defendants,  who  had  conducted  the 
proceedings  against  the  dean  and  canons,  contended  that  the 
case  was  governed  by  White  v.  Bishop  of  Peterborough  (k), 
Kenebel  v.  Scrafton  (t),  and  Wontner  v.  Wright,  (k)  The  pro- 
ceedings at  Law  were,  in  &ct,  taken  on  behalf  of  the  mortgagees, 
as  well  as  the  other  parties.  As  to  the  effect  of  Charles  Lang- 
ton's  covenant,  he  referred  to  Co.  Litt.  384.  a.  n.  1. 

Mr.  Willcock  and  Mr.  Greene^  for  the  plaintiffs,  contended  that 
the  mortgaged  property  must  contribute  to  the  general  expenses 
of  the  suit  The  mortgagees  had  adopted  the  suit  and  taken 
the  benefit  of  it.  If  they  intended  to  repudiate  it,  they  ought 
to  have  asked  to  be  dismissed  at  the  hearing.  They  cited  Arvk- 
strong  v.  Storer^l),  and  distinguished  the  case  from  Barnes  w. 
Bacster,  Tipping  v.  Power,  and  Hepworth  v.  Heslap,  They  also 
referred  to  Carr.  v.  Henderson,  (m) 
Mr.  Hoare  for  another  defendant. 
Mr.  Giffard  in  reply. 

As  to  the  costs  of  the  proceedings  against  the  dean  and 
canons,  the  circumstances  are,  that  the  plaintiff  presented  a  peti- 
tion which  the  mortgagees  did  not  oppose,  but  they  took  no 
part  in  tlie  proceedings  before  the  Master.  The  plaintiff  earned 
in  his  state  of  facts,  the  parties  now  claiming  those  costs  carried 


(a)  2  Sw.  108. 

(6)  2  Eq.  Rep.  496. 

(c)  1  Y.  &  C.  C.  C.  402. 

\d)  1  Hare,  405. 

(e)  3  Hare,  485. 

Xg)  During  the  course  of  the 
argument  it  was  suggested  that,  as 
the  mortgage  was  not  made  by  the 
testator,  but  by  his  devisee,  the 
mortgagees  were  proper  parties  to  a 
suit  lor  executing  the  trusts  of  the 
will;  bat  the  JUrd  Justice  Knight 


Bruce  said  that  when  a  valid  mort- 
gage was  made  in  the  execution  of 
the  trusts,  the  mortgagee  had  no 
more  to  do  with  a  suit  for  the  ex- 
ecution of  the  trusts  than  if  he  bati 
taken  his  mortgage  from  the  tes- 
tator in  his  lifetime. 

(h)  Jac.  402. 

(i)    ISVes.  370. 

(A)  2  Sim.  543. 

(0    14Beav.  535. 

(m)  U  Bear.  415, 
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m  a  counter  gtate  of  facts,  and  obtained  the  oondact  of  the  pro- 
ceedings at  Law  as  being  mortgagors  in  possession.  The  mort« 
gagees  never  asked  to  have  the  conduct  of  these  proceedings 
which  ended  in  a  compromise  to  which  they  were  not  parties. 
The  litigation  was  clearly  one  carried  on  by  the  mortgagors  at 
their  own  risk,  and  for  their  own  purposes,  and  there  is  no 
reason  why  the  mortgagees  should  pay  the  expenses  of  it. 

As  to  the  general  costs  of  the  suit.  The  respondents  say 
that  the  mortgagees  ought  to  have  asked  to  have  been  dismissed 
at  the  hearing ;  and  that,  not  having  done  so,  they  have  adopted 
the  Buit,  and  must  contribute  to  the  costs.  If  it  were  necessary, 
I  should  contend  that  this  would  not  follow,  even  if  they  could 
have  asked  to  be  dismissed ;  but  they  could  not  have  succeeded 
m  such  an  application,  for  their  security  was  impeached  by  the 
bill^  and  its  priority  had  not  then  been  ascertained.  Up  to 
going  into  the  Master's  office,  we  had  done  nothing  to  waive  our 
J^ht  as  first  mortgagees.  The  case  is  not  within  any  of  the 
authorities  dted  on  the  other  side,  which  were  all  considered  in 
Tippuiff  V.  Bower.  The  cases  in  which  costs  of  suit  have  been 
taken  out  of  the  estate  as  against  the  first  mortgagee,  are  all 
cases  where  he  has  obtained  from  the  suit  something  not  within 
the  terms  of  hie  contract. 

It  is  said  that  the  respondents  were  our  agents  in  bringing 
the  acticm,  as  they  had  not  the  legal  estate ;  but  neither  had  we, 
and  they  brought  the  action  in  the  names  of  the  trustees  of  the 
OAvigation. 

If  we  have  not  such  an  estate  as  to  be  enabled  to  take  pos- 
aeanon  by  ejectment,  the  receiver  ought  to  be  treated  as  our 
recetver^  and  ordered  to  pay  everything  to  us. 

The  Lord  Justice  Knioht  Bruce.  *  Whatever  may  be 
oieant  by  the  expression  of  a  defendant  adopting  a  suit,  if  I  can 
venture  to  say  that  I  understand  it,  I  think  there  has  been  no 
adoption  by  the  petitioners  in  the  present  case.  They  were 
made  defendants  to  a  suit  which,  among  other  things,  impeached 
their  secnrity  ;  by  their  answer  they  defended  themselves,  and 
as  it  appears,  efiectnally ;  a  receiver  was  appointed  at  the  in- 
stance of  the  phdntifi^,  who  was  a  puisne  incumbrancer,  ^t  the 
tiine  when  the  receiver  was  appointed,  and  down  to  a  recent 
period^  the  first  incumbrancers  had  not  enabled  themselves  to 
take  pofisession,  because,  by  the  terms  of  their  security,  they 
were  to  give  three  months'  notice  after  failure  of  payment  had 
been  made^  which  notice  they  were  entitled  to  withhold,  and 
did  withhold,  until  a  recent  period.  The  cause  has  proceeded 
against  these  mortgagees  and  others,  they  not  consenting  to  the 
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party  might  come  here  and  require  the  machinery  of  the  Court 
to  be  set  in  motion  under  this  504th  section  for  the  purpose  of 
this  troublesome  and  expensive  inquiry^  in  order  to  asoertun  the 
full  amount  of  such  liability,  though  the  result  might  be  that 
he  would  be  liable  for  nothing,  and  that,  after  all,  nothing  is  to 
be  done  and  no  proceedings  taken.  It  seems  to  me  that  I  can 
hardly  give  that  meaning  to  it,  and  that  I  am  bound  therefore 
to  reftise  the  motion,  with  costs. 

Solicitors:  Mass  ^  Hickin;  and  Hufffies,  Kearsey^  tf  Master- 


man* 


VXCB- 

Chanckllob 
Wood. 

Feb.  14.  20. 

A  curator^ 
6ontff  toa 
lunatic  re- 
siding in 
Scotland, 
regularly 
appointed  bj 
the  Coort 
there*  is  en- 
titled to  sae 
and  giYC 
receipts  for 
the  arrears  of 
an  annuity 
belonging  to 
the  lunatic,  and 
charged  upon 
real  estate  in 
England,  and 
vice  veriJL 
Quare  whether 
a  foreign 
guardian  can 
sue  in  England 
in  like  manner? 
The  case  of 
an  executor  or 
administrator 
depending 
upon  a  peculiar 
jurisdiction 
bears  no  ana- 
logy to  the 
case  of  a 
curcUor  bonis. 

Statement 


SCOTT  V.  BENTLEY- 

Timothy  BENTLEY,  being  entitled,  under  the  will  of 
his  father,  to  certain  property  and  interests,  conveyed  the  same 
to  his  brother  Henry  Bentley,  in  consideration  whereof,  by  an 
indenture  dated  the  18th  of  May  1837,  the  latter  granted  to 
his  brother  an  annuity  of  1300/.  by  way  of  rentcharge  upoa 
and  payable  out  of  his  real  estates  in  England,  and  covenanted 
to  pay  the  same  on  the  third  of  April  in  every  year  during  the 
life  of  Timothy.  He  also  executed  a  bond  in  the  penal  sum  of 
5000/.  as  a  further  security* 

Henry  Bentley  died  in  November  1 848,  having,  by  hia  will, 
devised  all  his  real  estates  upon  certain  trusts  therein  mentioned, 
to  his  wife  Maria  Bentley,  and  two  other  persons,  whom  he 
also  appointed  his  executrix  and  executors. 

In  1849  Timothy  Bentley,  who  was  then  resident  at  Edin- 
burgh, became  of  unsound  mind,  and  on  the  22nd  of  December 
1849  the  plaintiff,  Ralph  Erskine  Scott,  was,  by  an  act  and  de- 
cree of  the  Court  of  Session  in  Scotland,  duly  appointed  curator 
bonis,  with  the  usual  powers. 

The  duty  of  the  curator  was  to  uplift,  that  is,  to  receive  and 
get  in  the  personal  estate  and  effects  of  the  lunatic,  and  to  sue  for, 
receive,  and  grant  acquittances  for  all  sums  due  to  him,  whe- 
ther rents  of  land,  interest  of  money,  or  principal  sums,  and  to 
take  all  necessary  proceedings  against  the  several  debtors  and 
their  estates  to  compel  payment. 

The  only  property  of  the  lunatic  was  the  above  annuity  of 
1300/.,  which  being  in  arrear  at  the  date  of  the  lunacy,  the 
pliuntiff  gave  notice  to  the  trustees  and  executors  of  the  will  of 
Henry  Bentley,  of  his  appointment  as  curator  bonis,  and  applied 
fur  payment  of  the  amount  then  due.  This  was  declined,  on 
tnc  ground  that  they  could  not  safely  pay  the  annuity  to  the 
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the  C06t8  of  the  receiver,  so  far  as 

^cessary  to  decide  whether  the 

'  they  are  willing  to  pay 
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'^.     Nothing, 

ou  the  one 

Dtlier. 

lee;  it  directs 

:;ee8,  who,  how- 

l  themselves  so  as 

It  seems  to  me  that 

'.  ay,  that  the  sale  shall 

...igees  consent,  or  subject 

ic  order  will,  therefore,  be 

.oiied,  saying  nothing  about 

^>cfore  the  Vice-chancellor  and 
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1  CBNEB  said  that  the  case  involved 

decree  for  sale  was  in  such  a  form  as 

II  era  to  concur,  and  the   question  was, 

right.     The  decision  on  this  point  would 

e  the  question  as  to  letting  them  into  pos^ 

Court  might  not  think  fit  to  let  a  mortgagee 

II  while  there  was  in  force  a  decree  for  an  imme* 

in  which  he  was  bound  to  concur.     As  against  a 

0  with  a  paramount  title,  no  sale  could  be  ordered 

\  his  express  consent,  except  subject  to  his  mortgage,  and 

;  resent  decree  must  be  varied  by  substituting  the  usual 

'jtion. 

The  question  as  to  the  continuance  of  the  receiver  involved 
wo  points:  first,  whether  the  Court  was  to  subject  the  mort- 
gagees to  the  costs  of  defending  the  estate  against  the  claim  of 
the  dean  and  canons  of  Windsor  before  letting  them  into  pos- 
session; secondly,  whether  they  could  be  let  into  possession 
before  contributing  to  the  general  costs  of  the  suit. 

As  to  tbe  first  of  these  two  points,  if  there  had  been  no  suit, 
and  the  parties  entitled  to  the  equity  of  redemption  had  de- 
fended the  estate  against  the  claim  of  the  dean  and  canons,  and 
the  result  had  been  beneficial  to  the  estate,  though  the  result 
being  baieficial  to  the  estate,  was,  therefore,  beneficial  to  the 
mortgagees,  it  was  clear  that  there  would  have  been  no  claim 
against  them  in  respect  of  those  costs*  It  was  equally  clear 
that  if  the  mortgagees  had  not  been  parties  to  the  suit,  the 
Court  would  have  provided  as  it  had  done  in  the  present  caso 
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only  on  good  sense  and  principle,  but  on  the  decision  of  Lord 
Hardwicke  in  Le  Farrant  ▼.  Spencer.  He  thought  it  was  not 
impossible  that  there  might  be  some  things  in  that  house  which 
would  pass  under  the  term  '^  household  furniture  "  as  used  in 
the  will,  and  if  the  parties  could  not  arrange  the  matter,  there 
must  be  an  inquiry  in  language  analogous  to  that  used  in  Le 
Farrant  v.  Spencer,  (a) 

As  to  the  balance  standing  to  the  testator's  credit  at  his 
banker's,  which  did  not  bear  interest,  he  thought  that  this,  as 
well  as  the  money  in  his  house,  must  be  considered  as  passing 
under  the  word  '^  moneys."  He  felt  some  doubt  as  to  that  part 
of  the  balance  at  the  banker's  which  bore  interest,  as  it  could 
not  be  dealt  with  by  an  ordinary  cheque,  but  some  notice  was 
required ;  this  doubt,  however,  was  not  strong  enough  to  make 
it  proper  for  him  to  depart  from  what  the  Vice-chancellor  had 
done. 

The  only  remaining  question  was  as  to  the  60002L,  and  that, 
he  thought,  certainly  did  not  pass.  It  was  money  which,  after 
it  had  been  paid  into  the  hands  of  the  stakeholders,  was  not  in 
any  sense  in  the  testator's  possession  or  power  at  any  subse- 
quent moment  of  his  existence,  subject  to  this  observation,  that, 
assuming  the  decision  in  Vamey  v.  Hickman  to  be  correct,  he 
might,  on  choosing  to  withdraw  from  the  bet,  have  recovered 
the  money.  But  he  never  did  withdraw ;  it  was  not  only  .un- 
certain, but  highly  improbable  that  he  ever  intended  to  with- 
draw ;  therefore,  at  no  time  in  his  life  was  the  6000/.  his  money 
in  any  sense  of  the  word,  though  since  his  death  it  had  become 
part  of  his  assets. 

Th£  Lord  Justice  Turner  said  that  the  case  ori^nally 
involved  two  questions ;  one,  whether,  on  the  construction  of 
the  will,  there  was  any  specific  bequest ;  the  other  upon  the  oon- 


(a)  The  decree  in  this  case,  so  far 
as  relates  to  this  point,  was  read  bj 
the  Lord  Justice  Knight  Bruce^  and 
was  as  follows :  —  *^  And  as  to  the 
specific  bequests  of  all  the  said  tes- 
tator's household  goods,  furniture, 
jewels,  plate,  books,  linen,  and 
apparel  to  Mary  C,  now  the  wife  of 
the  defendant,  A.  Spencer,  it  is 
ordered  that  the  said  Master  do 
inquire  what  of  those  particulars 
the  said  testator  was  possessed  of  at 
the  time  of  his  death,  either  for  his 
own  domestic  or  personal  use,  or  in 
the  way  of  trade,  or  as  merchandize, 
and  the  said  Master  is  to  distinguish 


and  ascertain  the  same;  and  his 
Lordship  declared  that  such  parts 
thereof  as  the  said  Master  shall  find 
were  for  the  said  testators  own 
domestic  or  personal  use,  do  pass  bj 
the  said  bequest  to  the  defendant 
Mary,  the  wife  of  the  defendant 
A.  Spencer ;  and  it  is  further  or- 
dered that  the  same  be  deliveretl 
by  the  plaintiffs  \  A.  Spencer  and 
Mary  his  wife.  And  his  Lordship 
declared  that  the  rest  of  the  said 
particulars  do  belong  to  the  re- 
siduary part  of  the  said  testator's 
personal  estate.*' 


^  Sic  in  Beg.  Lib. 
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stroction  of  the  terms  of  such  specific  bequest.  His  views  on  the 
first  point  had  been  abeady  stated  by  the  Lord  Justice  Knight 
Brucef  and  he  only  wished  to  add  with  reference  to  the  erasure 
of  the  words  ^'as  to,"  that  the  will  contained  other  erasures  of 
sQch  a  nature  as  to  show  that  when  the  testator  struck  out 
words  he  did  not  always  do  so  deliberately  and  advisedly  with 
the  intention  of  altering  the  construction. 

The  question  then  was  what  passed  under  the  specific  bequest. 
But  he  should  first  advert  to  the  claim  of  the  administratrix  to 
bye  allowed,  as  against  the  general  estate,  the  sums  amounting 
to  2249^1,  which  had  been  repaid  by  her  to  the  persons  who  had 
deposited  them  with  the  testator.  Such  of  these  sums  as  were 
(leposited  in  respect  of  bets  decided  in  the  testator's  lifetime 
conld  not  have  been  recovered  from  her;  the  repayment  of 
them,  therefore,  was  voluntary,  and  the  sums  so  repaid  could 
Qot  be  allowed.  But  as  to  the  bets  not  decided  in  his  lifetime, 
the  case  was  otherwise;  the  moneys  had  been  deposited  on  an 
lU^  contract,  and  lus  Lordship  thought  that  the  adminis- 
tratrix had  power  to  determine  the  contract,  and  that  she  had 
pot  an  end  to  it.  The  sums  returned  in  respect  of  these  bets, 
therefore,  must  be  allowed  to  her. 

To  return,  then,  to  the  question  what  was  included  in  the 
specific  bequest,  and  first  as  to  the  6000Z.  deposited  with 
Dowling  and  Chapman.  The  testator  made  a  bet  on  a  race,  and 
deporited  with  them  6000Z.  against  1000/.  They  paid  the 
6000iL  Into  a  bank  in  their  own  names.  His  Lordship  thought 
it  could  not  be  said  that  this  sum  which,  up  to  the  testator's  death, 
was  never  in  his  hands  or  power,  but  in  the  hands  of  other 
persons  who  deposited  it  in  a  bank  to  their  own  credit,  could  be 
said  to  have  been  money  of  the  testator  at  the  time  of  his  death. 
Ity  therefore,  could  not  pass  under  the  gift  of  his  "  moneys." 

As  to  the  general  balance  standing  to  the  testator's  credit, 
on  iiis  ordinary  account  current  with  his  bankers,  his  Lordship 
vas  of  opinion  that  it  was  included  under  the  term  *'  moneys." 
In  construing  such  wills  as  the  present  the  Courts  must  have 
r^ard  to  the  ordinary  language  of  mankind.  It  was  common 
for  a  man  to  say, ''  I  have  so  much  money  at  my  banker's."  It 
was  in  truth  a  debt,  but  it  was  the  ordinary  usage  of  mankind 
to  call  it  money. 

As  to  the  balance  at  the  testator's  banker's  for  which  he  had 
taken  a  deposit  note,  and  which  carried  interest,  his  Lordship 
had  felt  much  doubt,  but  was  disposed  to  think  that  it  came 
under  the  term  *^  moneys."  The  case  was  in  substance  that  of 
a  man  having  two  balances  at  his  banker's,  upon  one  of  which  he 
usually  drew,  while  the  other  was  kept  as  a  reserved  fund. 
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The  only  remaining  question  was  as  to  the  furniture  at  the 
tavern.  The  case  before  Lord  Hardwieke  decisiyelj  estabHahed 
that  the  words^  ^*my  household  furniture,"  would  only  pass 
what  the  testator  kept  for  his  domestic  and  {lersonal  use,  and  as 
to  this  there  must  .be  an  inquiry,  unless  the  parties  ooold  oome 
to  some  arrangement* 

[An  arrangement  was  come  to  in  Court,  by  which  all  inquiries 
were  dispensed  with«] 

Solicitors :  John  Andrew  ;   Fiddey. 


-♦ — 


fliOBBS 

JU8TICE8.  LANGTON  r.  LANGTON. 

Jan,  23.  ff  24.    -p| 

A  suit  was  IdENNET  LANGTON,  by  will  dated  the  25th  of  June 
Ihf^d^t''  1800,  gave  his  moiety  of  the  navigation  of  the  river  Wey  (the 
stration  of  the    entirety  of  the  legal  estate  in  which  was  vested  in  trustees) 

estate  of  B.  L. 
A  mortgagee 
of  part  of  the 
estate  was 
made  a  party, 
his  mortgage 
being  im- 
peached by 
thebiU.    A 
receiver  was 
appointed,  the 
mortgagee, 
who  was  not 
then  in  a  con- 

^^'^       not   ^^^  administrators  should  stand  possessed  of  his  above-men- 


and  all  his  real  estates  (except  as  therein  mentioned)  to  hb  wife, 
her  heirs  and  assigns^  upon  trust  during  her  life  to  raise  such 
money  as  she  should  think  expedient  in  aid  of  his  personal 
estate,  for  payment  of  his  debts  (except  14,0002.  secured  on 
mortgage  of  certain  settled  estates)  and  of  the  legades  be- 
queathed by  him.  He  then  gave  his  personal  estate  to  his 
wife  for  the  like  purposes,  and  also  for  paying  an  annuity,  and, 
subject  as  above,  gave  the  income  of  the  trust  estates  to  ber 
for  life,  and  directed  that  after  her  death  her  heirs,  executors, 


possession, 

opposing.  tioned  real  estates,  and  of  his  residuary  personalty  upon  trust 

cree  a  re-  ^^er  her  decease  to  rsdse  thereout  money  to  pay  the  14,000^ 
ference  was       j^^  q^  ^Jj^  mortgage  of  the  settled  estates,  and  the  other  debts 

directed  as  to  o  ^  ' 

proceedings  at  and  legacies  then  unptud,  and,  subject  thereto,  upon  trust  for 
pS^Si-    George  Langton  absolutely. 

ing  rights 

prejudicial  to  the  mortgaged  property ;  and,  in  1845,  an  action  was  bnraght  by  the  persons  entitled 
to  the  equity  of  redemption,  which  ended,  in  Mot.  1849,  in  a  compromise,  sanctioned  by  the 
Coart  The  mortgagee  was  served  with  notice  of  the  applications  for  the  orders  relating  to  thi-se 
proceedings,  but  did  not  take  any  port  in  them.  Pending  these  proceedings  a  decree  for  accounts 
and  inqairies  was  made  ;  and  in  Not.  1849,  a  report,  finding  the  mortgagee  first  incumbnncer, 
was  confirmed.  In  Feb.  1853,  a  decree  on  farther  directions  was  made,  ordering  a  sale  of  the 
mortgaged  property  in  such  terms  as  to  oblige  the  mortgagee  to  concur  in  the  sale.  After  this,  an 
application  by  the  mortgagee  to  discharge  the  receiTcr,  and  to  be  let  into  possession,  haTiog  been 
refused  by  Vicb-Chaiiceixor  Wood,  the  mortgagee  haTing  giTcn  the  notice  requisite  to  enable 
him  to  take  possession,  presented  a  petition  of  appeal,  praying  that  the  reeeirer  might  be  dis- 
charged, and  that  he  might  be  let  into  possession ;  and  that,  if  necessary,  the  direction  for  sale  in 
the  decree  on  further  directions,  might  be  yaried. 

Held  that  the  property  was  not,  as  against  the  mortgagee,  liable  to  the  costs  incurred  with  nkr- 
ence  to  the  proceedings  at  Law,  nor  to  contribute  to  £e  general  costs  of  the  suit,  and  that  be  was 
entitled  to  have  the  recelTcr  discharged,  and  to  be  let  into  possession  withoat  contributing  to 

such  costs. 

Held  that  the  decree  on  fUrther  directions  was  wrong,  in  ordering  a  sale  in  such  terms  as  to 
oblige  the  mortgagee  to  concur  in  it;  for  that, as  against  a  mortgagee  claimiug  by  a  title  para- 
mount, no  sale  can  be  decreed  without  his  express  consent,  except  subject  to  his  iiKNrtgage. 
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The  testator  died  in  1801,  and  his  widow  in  1820.     No  money 
laa  raised  in  her  lifetime  out  of  the  real  estate  under  the  trusts 
of  the  wilL  In  1825  J.  S.  Langton,  her  heir,  in  execution  of  the 
trusts  of  the  will,  raised  70002.  on  a  mortgage  by  way  of  trust  for 
of  the  testator's  moiety  of  the  Wey  Navigation.    This  mort- 
coDtained  a  proviso  that  no  sale  of  the  premises  should  be 
nor  any  means  taken  for  obtaining  possession  or  entering 
into  the  receipt  of  the  rents  and  profits  thereof  until  three 
olendar  months'  notice  to  J.  S.  Langton,  his  heirs,  or  assigns. 
On  the  20th  of  September  1838  this  mortgage  was  transferred 
to  W.  Hussey.     At  that  time  the  equity  of  redemption  was 
Tested  in  Charles  Langton  in  trust  for  himself,  and  T.  H.  Lang- 
ton  and  E.  Clarke.     By  deed,  of  the  same  date,  C.  Langton 
covenanted  with  W.  Hussey  that  the  7000/.  was  the  first  charge 
on  the  premises  (subject  to  an  annuity  of  1007.  a  year),  and 
that  the  tolls  and  profits  should,  in  the  first  place,  be  applied  in 
payment  of  the  TOOOL  and  interest,  and  of  all  costs  incurred  by 
W.  Hussey,   his  executors,  &c.,  in  consequence  of  the  non- 
payment diereof.     On  the  13th  of  May  1840,  W.  Hussey  trans- 
ferred this  mortgage  to  J.  Hussey,  B.  G.  Hancock,  and  F.  K. 
Eyre. 

Several  other  mortgages  of  the  same  property  had  been 
effected  before  the  institution  of  the  suit 

The  pluntiff  had  become  entitled  to  the  settled  property 
comprised  in  the  mortgage  for  14,000/.,  and  by  his  biU,  which 
was  filed  in  1842,  against  the  personal  representatives  of  Ben- 
net  Langton,  the  persons  entitled  to  his  real  estate,  and  the 
several  incumbrancers  upon  it,  and  which  contained  charges  to 
the  effect  that  the  7000/.  had,  with  the  privity  of  the  persons 
entitled  to  the  security  for  that  sum,  been  in  part  raised  and 
applied  for  purposes  not  authorized  by  the  testator's  wiU,  it  was 
prayed  that  it  might  be  declared  that  the  plaintiff  was  entitled 
to  the  benefit  of  the  trust  for  paying  off  the  14,000/. ;  that  the 
trusts  of  the  will,  so  far  as  they  remained  unperformed,  might 
be  carried  into  execution ;  that  the  14,000/.  might  be  raised  by 
sale  or  mortgage  of  the  devised  estates ;  that  an  account  might 
be  taken  of  the  incumbrances  affecting  the  same ;  and  that  their 
priorities  might  be  declared.     The  bill  also  prayed  an  adminis- 
tration of  the  testator's  estate ;  that  the  testator's  moiety  of  the 
Wey  Navigation  and  his  other  real  estates  might  be  sold  and 
the  moneys  applied  in  payment  of  the  14,000/.  according  to 
priority ;  an  injunction  to  restrain  the  parties  claiming  under 
the  testator's  will  from  receiving  the  tolls  of  the  navigation  and 
the  rents  of  the  real  estates ;  and  for  a  receiver. 
On  the  8tb  of  December  1843  a  receiver  of  the  tolls  and  of 
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the  outstanding  personal  estate  was  appointed,  and  the  order 
directed  the  receiver,  out  of  the  tolls,  to  keep  down  the  annuity 
of  100/.  and  the  interest  on  the  mortgage  debts  of  7000/.  and 
14,000/.,  and  on  a  charge  of  10,224/.  mentioned  in  the  plead- 
ings. The  order  also  directed  that  *^  this  order  and  all  the 
payments  under  the  same  shall  be  without  prejudice  as  to  by 
whom  or  out  of  what  moneys  or  estates  the  payments  thereby 
directed  shall  be  ultimately  paid  and  borne." 

Before  1845  disputes  arose  between  the  proprietors  of  the 
nayigation  and  certain  persons  who,  as  tenants  of  adjoining  pro* 
perty  belonging  to  the  dean  and  canons  of  Windsor,  claimed 
rights  which,  if  established,  might  have  been  exercised  so  as  to 
interfere  with  the  navigation.  The  plaintiff  presented  a  peti- 
tion to  obtain  an  inquiry  as  to  what  proceedings  ought  to  be 
taken,  and  on  the  7th  of  March  1845  a  reference  was  directed, 
under  which  the  plaintiff  proposed,  in  the  Master's  office,  that 
an  action  should  be  brought  by  the  receiver.  C.  Langton, 
T.  H.  Langton,  and  E.  Clarke  insisted  that  the  action  had 
better  be  brought  by  them.  The  Master  took  that  view,  and 
reported  accordingly;  and  on  the  15th  of  December  1845  an 
order  was  made  that  they  should  bring  the  action,  which  was 
thereupon  brought  by  them  in  the  names  of  the  trustees  of  the 
navigation,  with  the  concurrence  of  the  person  entitled  to  the 
other  moiety,  and  was  tried  in  July  1846,  when  a  verdict  was 
taken  for  the  plaintiffs,  subject  to  a  reference  to  arbitration. 

On  the  30th  of  July  1846  a  decree  was  made,  by  which  it 
was  ordered  that  the  order  of  the  8th  of  December  1843,  and 
the  receiver  appointed  under  it,  should  be  continued*  The 
usual  accounts  of  the  testator's  personal  estate  were  directed, 
and  it  was  declared  that  if  the  personalty  was  insufficient  for 
the  payment  of  his  debts,  funeral  expenses,  and  legacies,  the 
real  estate  ought  to  be  sold;  and  inqmries  were  directed, 
as  to  the  real  estate  and  the  incumbrances  upon  it,  and  their 
priorities.  The  costs  of  the  suit  were  directed  to  be  paid  by 
the  receiver,  and  allowed  him  in  his  accounts,  reserving  the 
question  how  they  should  ultimately  be  borne. 

While  this  decree  was  being  prosecuted,  and  before  any  re- 
port  had  been  made  under  it,  an  arrangement  with  the  dean 
and  canons  of  Windsor  for  compromising  the  action  was  ap- 
proved by  the  Court,  and  a  deed  was  directed  to  be  executed 
for  carrying  it  out  This  deed  was  executed  on  the  12th  ot 
November  1849. 

On  the  9th  of  November  1849,  a  separate  report  of  the 
Master,  by  which  he  found  the  mortgage  for  7000/.  to  be  the 
first  charge  on  the  property  comprised  in  it,  was  confirmed. 
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On  the  12th  of  January  1850^  an  order  was  made  on  the 
petidon  of  C.  Langton,  J.  H.  Langton,  and  E.  Clarke,  by 
which  the  receiver  was  ordered  to  pay  out  of  the  tolls  of  the 
na?igation  one  moiety  of  the  costs,  charges,  and  expenses  in- 
curred by  them  in  reference  to  the  action  and  compromise,  and 
the  entirety  of  the  costs,  charges,  and  expenses  of  all  parties  to 
the  caiue,  and  of  the  receiver,  properly  incurred,  of  and  inci- 
&Qt  to  the  order  of  reference  as  to  the  compromise ;  the 
question  by  and  out  of  what  fund  such  costs,  charges,  and 
expenses  should  be  ultimately  borne,  being  reserved.  The 
iDorlgagees  for  7000/.  were  served  with  notice  of  the  applica- 
tions for  the  several  orders  connected  with  the  action,  and  did 
Qot  oppose  them,  but  they  took  no  part  in  any  of  the  proceedings 
relating  to  it  The  tolls  at  that  time  greatly  exceeded  the  in- 
terest on  the  mortgages,  and  the  mortgagees  appear  to  have 
oonadered  that  the  litigation  was  one  which  did  not  concern 
them. 

On  the  14th  of  February  1853,  a  decree  on  further  directions 
was  made,  by  which  the  receiver  was  continued,  and  a  sale  was 
ordered  of  the  moiety  of  the  Wey  Navigation,  with  the  neces- 
sary directions  for  that  purpose,  and  the  purchase  money  was 
<lirected  to  be  brought  into  Court  This  decree  was  so  framed 
V  to  oblige  the  mortgagees  for  7000/.  to  concur  in  the  sale. 

On  proposals  for  a  sale  being  carried  in,  the  mortgagees  for 
70002.  infflsted  on  having  the  amount  due  on  their  security  fixed 
as  a  reserved  bidding,  and  they  then  first  dbcovered  that  the 
property  had  become  so  depreciated  as  not  to  be  worth  nearly 
that  smn.  They  thereupon  presented  a  petition,  praying  that 
tbej  might  be  let  into  possession  of  the  premises  comprised  in 
their  security ;  that  the  receiver  might  be  discharged  as  re- 
garded those  premises ;  and  that  certain  small  sums  in  Court, 
which  were  attributable  to  the  navigation,  might  be  paid  to 
them  in  part  discharge  of  the  moneys  due  on  their  security. 

Vice-chancellor  I£ood  held  that  the  costs  of  the  proceedings 
against  the  lessees  of  the  dean  and  canons  of  Windsor  had 
priority  over  the  mortgage  of  the  petitioners,  and  on  the  5th  of 
August  1854,  he  made  an  order,  directing  the  receiver  to  pay  the 
costs  directed  to  be  paid  by  him  under  the  order  of  the  12th  of 
January  1850,  out  of  the  first  moneys  to  come  to  his  hands,  and 
adjourned  the  further  consideration  of  the  petition. 

On  the  18th  of  August  1854,  the  petitioners  gave  such  notice 
as  was  required  by  the  mortgage  deed  to  entitle  them  to  take 
possession ;  and  they  then  presented  a  petition  of  appeal,  pray- 
ing that  this  order  might  be  discharged,  and  relief  given  in 
accordance  with  the  prayer  of  their  original  petition,  and  that, 
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the  outstanding  personal  estate  was  appointed,  and  the  order 
directed  the  receiver,  out  of  the  tolls,  to  keep  down  the  annuitj 
of  100/.  and  the  interest  on  the  mortgage  debts  of  7000/.  and 
14,0002.,  and  on  a  charge  of  10,224/.  mentioned  in  the  plead- 
ings. The  order  also  directed  that  **  this  order  and  all  the 
payments  under  the  same  shall  be  without  prejudice  as  to  hj 
whom  or  out  of  what  moneys  or  estates  the  payments  thereby 
directed  shall  be  ultimately  paid  and  borne." 

Before  1845  disputes  arose  between  the  proprietors  of  the 
navigation  and  certain  persons  who,  as  tenants  of  adjoining  pro* 
perty  belonging  to  the  dean  and  canons  of  Windsor,  claimed 
rights  which,  if  established,  might  have  been  exercised  so  as  to 
interfere  with  the  navigation.  The  plaintiff  presented  a  peti- 
tion to  obtain  an  inquiry  as  to  what  proceedings  ought  to  be 
taken,  and  on  the  7  th  of  March  1845  a  reference  was  directed, 
under  which  the  plaintiff  proposed,  in  the  Master's  office,  that 
an  action  should  be  brought  by  the  receiver.  C.  Langton, 
T.  H.  Langton,  and  E.  Clarke  insisted  that  the  action  had 
better  be  brought  by  them.  The  Master  took  that  view,  and 
reported  accordingly;  and  on  the  15th  of  December  1845  an 
order  was  made  that  they  should  bring  the  action,  which  was 
thereupon  brought  by  them  in  the  names  of  the  trustees  of  the 
navigation,  with  the  concurrence  of  the  person  entitled  to  the 
other  moiety,  and  was  tried  in  July  1846,  when  a  verdict  was 
taken  for  the  plaintiffs,  subject  to  a  reference  to  arbitration. 

On  the  30th  of  July  1846  a  decree  was  made,  by  which  it 
was  ordered  that  the  order  of  the  8th  of  December  1843,  and 
the  receiver  appointed  under  it,  should  be  continued.  The 
usual  accounts  of  the  testator's  personal  estate  were  directed, 
and  it  was  declared  that  if  the  personalty  was  insufficient  for 
the  payment  of  his  debts,  funeral  expenses,  and  legacies,  the 
real  estate  ought  to  be  sold;  and  inquiries  were  directed, 
as  to  the  real  estate  and  the  incumbrances  upon  it,  and  their 
priorities.  The  costs  of  the  suit  were  directed  to  be  paid  by 
the  receiver,  and  allowed  him  in  his  accounts,  reserving  the 
question  how  they  should  ultimately  be  borne. 

While  this  decree  was  being  prosecuted,  and  before  any  re- 
port  had  been  made  under  it,  an  arrangement  with  the  dean 
and  canons  of  Windsor  for  compromising  the  action  was  ap- 
proved by  the  Court,  and  a  deed  was  directed  to  be  executed 
for  carrying  it  out  This  deed  was  executed  on  the  12th  of 
November  1849. 

On  the  9th  of  November  1849,  a  separate  report  of  the 
Master,  by  which  he  found  the  mortgage  for  7000^  to  be  the 
first  charge  on  the  property  comprised  in  it,  was  confirmed. 
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On  the  12th  of  January  1850^  an  order  was  made  on  the 
petition  of  C.  Langton,  J.  H.  Langton,  and  E.  Clarke,  by 
which  the  receiver  was  ordered  to  pay  out  of  the  tolls  of  the 
navigation  one  moiety  of  the  costs,  charges,  and  expenses  in- 
curred by  them  in  reference  to  the  action  and  compromise,  and 
the  entirety  of  the  costs,  charges,  and  expenses  of  all  parties  to 
the  cause,  and  of  the  receiver,  properly  incurred,  of  and  inci- 
dent to  the  order  of  reference  as  to  the  compromise ;  the 
question  by  and  out  of  what  fund  such  costs,  charges,  and 
expenses  should  be  ultimately  borne,  being  reserved.  The 
mortgagees  for  7000/.  were  served  with  notice  of  the  applica- 
tions for  the  several  orders  connected  with  the  action,  and  did 
not  oppose  them,  but  they  took  no  part  in  any  of  the  proceedings 
rehting  to  it.  The  tolls  at  that  time  greatly  exceeded  the  in- 
terest on  the  mortgages,  and  the  mortgagees  appear  to  have 
considered  that  the  litigation  was  one  which  did  not  concern 
them. 

On  the  14th  of  February  1853,  a  decree  on  further  directions 
waa  made,  by  which  the  receiver  was  continued,  and  a  sale  was 
ordered  of  the  moiety  of  the  Wey  Navigation,  with  the  neces^ 
sary  directions  for  that  purpose,  and  the  purchase  money  was 
directed  to  be  brought  into  Court.  Thb  decree  was  so  framed 
as  to  oblige  the  mortgagees  for  7000/.  to  concur  in  the  sale. 

On  proposals  for  a  sale  being  carried  in,  the  mortgagees  for 
7000^  insisted  on  having  the  amount  due  on  their  security  fixed 
as  a  reserved  bidding,  and  they  then  first  discovered  that  the 
property  had  become  so  depreciated  as  not  to  be  worth  nearly 
that  sum.  They  thereupon  presented  a  petition,  praying  that 
they  might  be  let  into  possession  of  the  premises  comprised  in 
their  security ;  that  the  receiver  might  be  discharged  as  re- 
garded those  premises ;  and  that  certain  small  sums  in  Court, 
which  were  attributable  to  the  navigation,  might  be  paid  to 
them  in  part  discharge  of  the  moneys  due  on  their  security. 

yice-Chancellor  lEpad  held  that  the  costs  of  the  proceedings 
against  the  lessees  of  the  dean  and  canons  of  Windsor  had 
priority  over  the  mortgage  of  the  petitioners,  and  on  the  5th  of 
Aogust  1854,  he  made  an  order,  directing  the  receiver  to  pay  the 
costs  directed  to  be  paid  by  him  under  the  order  of  the  12th  of 
January  1850,  out  of  the  first  moneys  to  come  to  his  hands,  and 
adjourned  the  further  consideration  of  the  petition. 

On  the  18th  of  August  1854,  the  petitioners  gave  such  notice 
as  was  required  by  the  mortgage  deed  to  entitle  them  to  take 
possession  ;  and  they  then  presented  a  petition  of  appeal,  pray- 
ing that  this  order  might  be  discharged,  and  relief  given  in 
accordance  with  the  prayer  of  their  original  petition,  and  that. 
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if  necessary  for  that  purpose,  so  much  of  the  order  of  the  12th 
of  January  1850  as  directed  the  payment  of  costs,  and  so  much 
of  the  order  of  the  14th  of  February  1853  as  directed  the  sale 
of  the  mortgaged  property,  might  be  discharged  or  varied. 

Mr.  Giffard  and  Mr.  Gordon^  for  the  petition,  referred  to 
Davis  V.  Duke  of  Marlborough  (a),  and  Paynter  v.  Carew  (6),  and 
contended  that  the  mortgagees  were  entitled  to  take  posBession. 
They  did  not  claim  to  enter  till  the  receiver  was  paid  everytlung 
that  might  be  due  to  him.  There  was  no  claim  against  the 
mortgagees  in  respect  of  the  costs :  Barnes  v.  Racster  (c),  Tip- 
ping V.  Power  (rf),  Hepworth  v.  Heslop.  {e)  It  was  absurd  to  say 
that  the  mortgagees  adopted  the  suit  to  which  they  could  not 
properly  have  been  made  parties  unless  their  security  was 
impeached,  {g) 

Mr.  Bazalgettej  for  the  defendants,  who  had  conducted  the 
proceedings  against  the  dean  and  canons,  contended  that  the 
case  was  governed  by  fVhiie  v.  Bishop  of  Peterborough  (k), 
Kenebel  v.  Scrafton  (t),  and  Wontner  v.  Wright.  (A)  The  pro- 
ceedings at  Law  were,  in  fact,  taken  on  behalf  of  the  mortgagees, 
as  well  as  the  other  parties.  As  to  the  effect  of  Charles  Lang* 
ton's  covenant,  he  referred  to  Co.  Litt.  384.  a.  n.  1. 

Mr.  Willcoch  and  Mr.  Greene^  for  the  plaintiffs,  contended  that 
the  mortgaged  property  must  contribute  to  the  general  expenses 
of  the  suit  The  mortgagees  had  adopted  the  suit  and  taken 
the  benefit  of  it.  If  they  intended  to  repudiate  it^  they  ought 
to  have  asked  to  be  dismissed  at  the  hearing.  They  cited  ^rm- 
sirong  v.  Storer^l),  and  distinguished  the  case  from  Barnes  \. 
Racster,  Tipping  v.  Power y  and  Hepworth  v.  Heslop.  They  also 
referred  to  Carr.  v.  Henderson*  (m) 
Mr.  Hoare  for  another  defendant. 
Mr.  Giffard  in  reply. 

As  to  the  costs  of  the  proceedings  against  the  dean  and 
canons,  the  circumstances  are,  that  the  plaintiff  presented  a  peti- 
tion which  the  mortgagees  did  not  oppose,  but  they  took  no 
part  in  the  proceedings  before  the  Master.  The  plaintiff  carried 
in  his  state  of  facts,  the  parties  now  claiming  those  costs  carried 


(a)  2  Sw.  108. 

(h)  2  Eq.  Rep.  496. 

(c)  1  Y.  &  C.  C.  C.  402. 

(rf)  1  Hare,  405. 

(e)  3  Hare,  485. 

\g)  During  the  course  of  the 
argument  it  was  suggested  that,  as 
the  mortgage  was  not  made  bj  the 
testator,  but  by  his  devisee,  the 
mortgagees  were  proper  parties  to  a 
suit  for  executing  the  trusts  of  the 
will;  bat  the  iZrd  Justice  Knight 


Bruce  said  that  when  a  yalid  mort- 
gage was  made  in  the  execution  of 
the  trusts,  the  mortgagee  had  no 
more  to  do  with  a  suit  for  the  ex- 
ecution of  the  trusts  than  if  he  had 
taken  his  mortgage  from  the  tes- 
tator in  his  lifetime. 

(A)  Jac.  402. 

(i)    laVes.  370. 

(A)  2  Sim.  543. 

(Q    14Beav.535. 

(m)  U  Bear.  415. 
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ia  a  counter  8tate  of  facts,  and  obtained  the  oonduct  of  the  pro- 
ceedings at  Law  as  being  mortgagors  in  possession.  The  mort* 
gftgees  never  asked  to  have  the  conduct  of  these  proceedings 
which  ended  in  a  compromise  to  which  they  were  not  parties. 
The  litigation  was  dearly  one  carried  on  by  the  mortgagors  at 
their  own  risk,  and  for  their  own  purposes,  and  there  is  no 
reason  why  the  mortgagees  should  pay  the  expenses  of  it. 

As  to  the  general  costs  of  the  suit.     The  respondents  say 

that  the  mortgagees  ought  to  have  asked  to  have  been  dismissed 

at  the  hearing ;  and  that,  not  having  done  so,  they  have  adopted 

the  mit,  and  must  contribute  to  the  costs.     If  it  were  necessary, 

1  should  contend  that  this  would  not  follow,  even  if  they  could 

have  aaked  to  be  dismissed ;  but  they  could  not  have  succeeded 

m  such  an  application,  for  their  security  was  impeached  by  the 

bill,  and  its  priority  had  not  then  been  ascertained.     Up  to 

gobg  into  the  Master's  office,  we  had  done  nothing  to  waive  our 

right  as  first  mortgagees.     The  case  is  not  within  any  of  the 

authorities  cited  on  the  other  side,  which  were  all  considered  in 

Tipping  V.  Bower.     The  cases  in  which  costs  of  suit  have  been 

taken  out  of  the  estate  as  against  the  first  mortgagee,  are  all 

cases  where  he  has  obtained  firom  the  suit  something  not  within 

the  terms  of  hie  contract. 

It  is  sud  that  the  respondents  were  our  agents  in  bringing 
the  action,  as  they  had  not  the  legal  estate ;  but  neither  had  we, 
sod  they  brought  the  action  in  the  names  of  the  trustees  of  the 
navigation. 

If  we  have  not  such  an  estate  as  to  be  enabled  to  take  pos- 
aettion  by  ejectment,  the  receiver  ought  to  be  treated  as  our 
f^ver,  and  ordered  to  pay  everything  to  us. 

Tab  Lord  Justice  Knight  Bruce.  •   Whatever  may  l?e 
ineant  by  the  expression  of  a  defendant  adopting  a  suit,  if  I  can 
venture  to  say  that  I  understand  it,  I  think  there  has  been  no 
adoption  by  the  petitioners  in  the  present  case.     They  were 
niade  defendants  to  a  suit  which,  among  other  things,  impeached 
their  security  ;  by  their  answer  they  defended  themselves,  and 
as  it  aj^iears,  effectually ;  a  receiver  was  appointed  at  the  in- 
stance of  the  plaintiff,  who  was  a  puisne  incumbrancer.    ^  t  the 
time  when  the  receiver  was  appointed,  and  down  to  a  recent 
period,  the  first  incumbrancers  had  not  enabled  themselves  to 
take  posseasion,  because,  by  the  terms  of  their  security,  they 
were  to  give  three  months'  notice  after  failure  of  payment  had 
been  made,  which  notice  they  were  entitled  to  withhold,  and 
did  withhold,  until  a  recent  period.     The  cause  has  proceeded 
against  these  mortgagees  and  others,  they  not  consenting  to  the 
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proceedings,  but  only  not  resiBting  them ;  and  in  this  way  a 
report  has  been  produced  which  has  been  confirmed,  fiDding 
them  to  be  first  incumbrancers.  That  fact  now  appearing,  and 
being  incontrovertible,  there  is  this  additional  fact,  that  they 
have  now  taken  the  step  which  entitles  them  to  assume  posses- 
sion of  the  mortgaged  property,  and  they  come  to  the  Court 
seeking  to  discharge  the  receiver,  and  to  be  placed  in  posseesioQ 
of  the  mortgaged  property ;  and,  in  my  opinion,  that  which 
would  be  a  prima  facie  right  on  their  part,  remains  a  plain  right 
after  considering  and  giving  due  weight  to  every  fact  in  this 
case.  It  seems  to  me,  therefore,  that  the  receiver  ought  to  be 
discharged ;  and  considering  that  the  title  is  only  equitable,  and 
that  the  plaintiff  has  concurred  in  taking  a  report  and  confirm- 
ing it,  which  finds  the  petitioners  first  incumbrancers,  we  may, 
for  the  sake  of  all  parties  concerned,  go  the  length,  not  only  of 
enabling  the  first  mortgagees  to  recover  possession,  but  of  direct- 
ing possession  to  be  given  up  to  them,  taking  care  that  it  is  con- 
fined to  the  property  which  is  clearly  within  their  mortgage,  so 
as  to  leave  open  the  question  as  to  the  wharf,  which  is  said  at 
the  Bar  to  be  of  so  much  importance  to  the  navigation,  and  as 
to  which  we  have  no  means  of  deciding  anything  at  present  I 
think  the  better  mode  will  be  to  mention  the  property  by  refer- 
ence. The  petitioners  will  have  possession  of  that  property, 
they  undertaking  to  assume  such  possession,  and  taking  it  with 
all  the  rights  and  subject  to  all  the  liabilities  of  mortgagees 
in  possession. 

It  is  then  said  that  certain  expenses  have  been  incurred  in 
protecting  the  property  from  adverse  claims,  and  that  the  bill 
must  be  paid.  No  doubt  it  must  be  paid,  but  the  question  is, 
by  whom  ?  These  measures  were  not  of  the  first  incumbrancers' 
seeking ;  they  were  passive  with  regard  to  them,  and  had  aright 
to  be  so ;  they  treated  them  as  being  the  proceedings  of  others 
interested  in  the  property,  and  taken  for  their  own  interest.  I 
think  the  petitioners  are  right  in  their  contention,  and  that  who- 
ever may  be  bound  to  pay,  they  are  not.  They  say,  *^  We  did 
not  enter  into  the  contest ;  we  saw  you  engaged  in  a  contest 
beneficial  to  you,  it  might  possibly  be  so  to  us  likewise,  but  we 
took  no  part  in  it ;  you  must,  therefore,  provide  for  the  costs 
as  best  you  may." 

It  is  then  said  that  some  part  of  the  costs  of  the  suit  ought  to 
be  paid  by  the  petitioners,  because  they  submitted  to  take  the 
benefit  of  the  proceedings.  As  to  some  of  these,  and  especially 
as  to  putting  up  the  property  for  sale,  it  may  possibly  be  right 
that  they  should  pay  something,  but  the  cause  will  come  on  for 
further  directions,  and  the  Court  can  then  dispose  of  this  as 
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jnstiee  shall  require.  Ab  to  the  costs  of  the  receiver,  so  far  aa 
they  baTe  not  been  pud,  it  is  unnecessary  to  decide  whether  the 
^t  mortgagees  ought  to  pay  them,  for  they  are  willing  to  pay 
them ;  and  it  is  said  that  there  is  a  small  balance  in  the  receiver's 
bands,  which  they  do  not  wish  to  take  from  him.  Nothing, 
therefore,  need  be  said  about  the  receiver's  costs  on  the  one 
band,  or  as  to  his  paying  over  any  balance  on  the  other. 

I  have  referred  to  the  sale  directed  by  the  decree ;  it  directs 
it  00  as  to  be  compulsory  on  the  first  mortgi^ees,  who,  how- 
ever, do  not  appear  to  me  to  have  conducted  themselves  so  as 
to  be  obnoxious  to 'such  a  direction.  It  Seems  to  me  that 
the  direction  ought  to  be  in  the  usual  way,  that  the  sale  shall 
be  free  from  the  mortgage,  if  the  mortgagees  consent,  or  subject 
to  the  m<jrtgage  if  they  do  not  The  order  will,  therefore,  be 
made  in  the  sense  I  have  mentioned,  saying  nothing  about 
costs;  the  costs  of  the  petition  before  the  Vtce-Chancellor  and 
of  the  petition  here  will  be  costs  in  the  cause,  to  be  dealt  with 
OQ  further  directions. 

The  Lobb  Justice  Tusneb  sfud  that  the  case  involved 
three  points ;  first,  the  decree  for  sale  was  in  such  a  form  as 
to  compel  the  petitioners  to  concur,  and  the  question  was, 
whether  this  was  right.  The  decision  on  this  point  would 
materially  influence  the  question  as  to  letting  them  into  pos^ 
session,  for  the  Court  might  not  think  fit  to  let  a  mortgagee 
into  possession  while  there  was  in  force  a  decree  for  an  imme* 
diate  sale,  in  which  he  was  bound  to  concur.  As  against  a 
mortgagee  with  a  paramount  title,  no  sale  could  be  ordered 
without  his  expr^s  consent,  except  subject  to  his  mortgage,  and 
the  present  decree  must  be  varied  by  substituting  the  usual 
direction. 

Hie  question  as  to  the  continuance  of  the  receiver  involved 
twopmnts:  first,  whether  the  Court  was  to  subject  the  mort- 
g^agees  to  the  costs  of  defending  the  estate  against  the  claim  of 
the  dean  and  canons  of  Windsor  before  letting  them  into  pos- 
session; secondly,  whether  they  could  be  let  into  possession 
before  contributing  to  the  general  costs  of  the  suit. 

As  to  the  first  of  these  two  points,  if  there  had  been  no  suit, 
and  the  parties  entitled  to  the  equity  of  redemption  had  de- 
fended the  estate  against  the  claim  of  the  dean  and  canons,  and 
the  result  had  been  beneficial  to  the  estate,  though  the  result 
bemg  beneficial  to  the  estate,  was,  therefore,  beneficial  to  the 
mortgagees^  it  was  clear  that  there  would  have  been  no  claim 
against  them  in  respect  of  those  costs.  It  was  equally  clear 
that  if  the  mortgagees  had  not  been  parties  to  the  suit,  tho 
Court  would  have  provided  as  it  had  done  in  the  present  caso 
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for  the  payment  of  the  interest  on  the  mortgage,  bat  would 
not  have  thrown  any  part  of  these  costs  on  the  mortgagees. 
Was  this  altered  or  qualified  by  the  fact  of  the  mortgagees  hav- 
ing been  made  parties?  They  were  made  parties  on  the  ground 
that  their  security  was  in  part  liable  to  be  impeached,  and  they 
were  brought  before  the  Court  to  try  that  question.  It  turned 
out  that  there  was  no  ground  for  impeaching  their  security,  and 
that  they  were  entitled  to  priority.  It  was  difficult  to  say  that 
the  filing  a  bill  to  impeach  their  title,  which  attempt  fuled,  could 
make  them  liable  to  any  expenses  to  which  they  would  not 
otherwise  have  been  liable.  It  had  been  said  that  they  ought  to 
have  asked  to  be  dismissed  at  the  hearing ;  but  he  agreed  with 
Mr.  Cfiffard,  that  it  would  have  been  difficult  to  succeed  in  such 
an  application.  The  plaintiff,  too,  might  have  applied  to  dismiss 
the  bill  against  them.  The  fact  was  that  the  mortgagees  had 
been  brought  here  for  the  convenience  of  the  other  parties;  there 
was  no  good  ground  for  bringing  them  here,  except  the  alle* 
gation  that  their  mortgage  was  liable  to  be  impeached,  and  they 
had  been  kept  here  for  the  advantage  of  the  other  parties,  not 
for  their  own. 

What  had  been  the  proceedings  in  the  cause  ?  A  recover 
had  been  appointed  expressly  without  prejudice  to  the  ques- 
tion by  what  funds  or  estates  the  payments  directed  to  be 
made  by  him  were  ultimately  to  be  borne.  The  decree  con- 
tinued this  order  with  the  reservation  contained  in  it,  and 
the  order  providing  for  these  costs  was  also  without  preju- 
dice. All  questions,  therefore,  had  been  reserved.  Then 
there  had  been  a  reference  to  the  Master  as  to  the  expe- 
diency of  taking  proceedings  against  the  dean  and  canons  of 
Windsor,  and  afterwards  a  reference  as  to  a  compromise  of  those 
proceedings,  and  it  was  said  that  the  mortgagees  had  taken  the 
benefit  of  all  this.  Every  mortgagee  took  the  benefit  of  expen- 
diture on  the  estate  by  the  persons  entitled  to  the  equity  of 
redemption,  but  it  could  not  be  said  that  because  he  derived 
benefit  from  it,  he  was  liable  to  pay  for  it.  What  was  the  state 
of  circumstances,  when  these  proceedings  took  place  ?  There  was 
a  surplus  income,  the  proceedings  originated  with  the  parties 
entitled  to  it,  and  if  there  had  continued  to  be  a  surplus,  the 
mortgagees  would  not  have  been  liable  to  the  costs.  Were  they» 
then,  to  become  so  because  the  surplus  was  gone  ?  He  thought 
there  was  no  claim  against  the  estate  in  the  hands  of  the  mort- 
gagees for  these  costs,  and  still  less  for  the  general  costs  of  suit. 
It  appeared,  too,  that  before  the  Master  the  plaintiff  had  pro- 
posed that  the  proceedings  should  be  taken  by  the  receiver,  but 
the  defendants^  who  now  claimed  these  costs,  insisted  on  con- 
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ductiag  the  litigation.  If  the  estate  of  the  mortgagees  had  been 
legal,  their  right  to  take  possession  at  Law  would  have  been 
clear.  That  their  estate  was  merely  equitable  made  only  this 
difference,  that  if  it  had  been  legal,  they  could  have  entered  into 
receipt  of  the  tolls  by  suing  at  Law  for  them,  in  their  own  name, 
bat  as  it  was  they  could  only  sue  in  the  name  of  the  trustee. 

The  Lobd  Justice  Knight  Bruce  expressed  his  con- 
Yiction  that  if  the  facts  of  the  case  had  been  brought  as  fully 
before  the  Vice' Chancellor  as  before  their  Lordships,  he  would 
bare  oome  to  the  same  conclusion  as  they  had  done. 

MmuTBa  OF  Oedbe. 

"Let  the  order  be  yaried,  and  be  as  follows :  — 

"Discharge  the  receiver  as  to  the  premises  comprised  in  the  mortga^^e  of 
^  petitioners,  and  let  the  petitioners  into  possession  of  the  premises  com- 
prned  therein,  they  undertaking  ^to  pay  the  due  proportion  of  the  two 
umoities  of  1002.  and  49/. 

"Sell  the  stock  standing  to  the  compensation  account,  and  pay  the  pro* 
tteds  to  the  petitioners. 

"BeKrre  the  question  how  any  balance  arisen  from  the  premises  com- 
pnied  in  the  petitioner's  mortgage,  which  may  be  in  the  hands  of  the 
nceiver,  is  to  be  dealt  with. 

"This  order  to  be  without  prejudice  as  to  any  question  relating  to  the 
cost!  already  occaAoned  by  the  direction  for  sale  in  the  decree,  and  vary 
tint  direction  by  directing  a  sale,  subject  to  the  mortgage  of  the  petitioners 
if  thej  do  not  concor,  and  discharged  from  their  mortgage  if  they  do 
ooQcor. 

*^  Eeserre  the  ^jnestions  as  to  the  aforesaid  costs  and  aa  to  the  costs  of 
tLifl  petition  of  apx>eal,  and  the  petition  before  the  Vice' Chancellor ^  and  let 
these  questions,  and  the  question  as  to  the  application  of  the  balance  in  the 
&ttds  of  the  receiver,  be  dealt  with  in  the  cause  when  it  comes  on  upon 
farther  directions. 

"CoBtmne  the  receiver  aa  to  the  rest  of  the  property,  and  the  several 
orders  so  far  aa  they  relate  to  that  property." 

Solidtofs :  Cree  Sf  Son ;  and  CrreffOfy,  Faulkner,  Skirrow,  ^ 
Gregory, 
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DUNCAN  V.  CANNAN. 

iHIS  was  an  appeal  by  the  plaintiff,  from  the  decision  of 
the  Master  of  the  Bolls,  reported  2  JEq.  Rep.,  593. 

The  Solicitor 'General,  Mr.  Roundell  Palmer,  Mr.  Anderson, 
aod  Mr,  Hemming,  for  the  appellant.  The  Master  of  the  Rolls 
treated  the  power  to  give  a  joint  receipt  for  the  property  as  part 
ii{  what  the  parties  contracted  for ;  but  that  is  not  so.  What 
the  parties  contracted  for  was  that  the  husband  should  have  the 
property  for  life^  and  the  wife  have  the  capital  in  reversion. 
The  power  to  receive  the  capital  jointly  is  no  part  of  what  was 
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contracted  for,  but  merely  a  personal  right  incident,  according 
to  Scotch  la^,  to  those  limitations :  Fraser,  Law  of  Personal 
and  Domestic  Relations^  p.  417.;  and  which  is  determined  by 
change  of  domiciL      Bhck  y.   Pearson  (a)  is  quite  opposed 
to  the  view  of  the  Master  of  the  Rolls,     [Sir  Fitzroy  KeUy, 
We  do  not  dispute  the  authority  of  that  case.      The  Lord 
Jttstice  Knight  Bruce.      It   would   be   a  strange  thing  if  it 
were   wrong,   considering  the  bankruptcy  of  the  husband.] 
What  the  other  ride  wish  to  do  is,  to  give  to  the  husband  a 
right  which  he  had  while  living  under  the  law  of  Scotland, 
but  which  is  not  given  him  by  the  contract,  nor  by  English  law : 
Story,  Conflict  of  Laws  (i),  Foubert  v.  Turst  (c),  Hog  v.  ia#A- 
hy'{d)  [  The  Lord  Jttstice  Knight  Bruce.     The  whole  case  turns 
upon  this — what  the  parties  contracted  for.     The  Lord  Justice 
Turner.     Must  they  not   be  taken  to  have  contracted  for  all 
such  powers  as  by  Scotch  law  they  would,  under  this  contract, 
have   as  incident  to  the  limitations  contained  in   it?]     We 
submit  not:  Story,  Conflict  of  Laws,  s.  240.     There  is  no  uni- 
versal rule  that  every  consequence  resulting  from  a  ^contract  is 
becoming         to  be  governed  by  the  lex  loci,  irrespective  of  domiciL    In  the 
domiciled  in  a   ^^j^gg  q(  ^^  absolute  assignment  here  a  power  of  teatamentaiy 

disposition  follows.  Would  that  be  retained  if  the  assignee 
became  domiciled  in  a  country  which  did  not  authorize  any  tes- 
tamentary disposition  ?  Suppose,  again,  he  was  of  the  i^  of 
twenty-one,  and  then  became  domiciled  in  a  country  where  the 
age  of  legal  majority  was  twenty-five.  Surely  he  could  not, 
while  under  twenty-five,  dispose  of  the  property  ?  [  The  Lord 
Justice  Knight  Bruce.  Have  you  any  authority  to  show  that  such 
a  rule  applies  to  dispositions  of  moveables  inter  vivos  f]  Story, 
Corflict  of  Laws,  ss.  55.  57.  73.;  Male  v.  Roberts,  {e)  The  power 
of  alienation  cannot  depend  on  a  contract  which  is  merely  a 
contract  of  acquisition,  and  does  not  provide  for  alienation. 
[  The  Lord  Justice  Knight  Bruce.     Suppose  an  English  marriage 
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contract  also 

provided  for  the  settlement  of  aU  the  after-acquired  property  of  the  wife  in  terms  which,  ac- 
cording to  Scotch  law,  gave  the  husband  a  life  estate,  with  an  absolute  reversion  to  the  wife. 
According  to  the  law  of  Scotland  the  husband  and  wife  could  give  a  joint  receipt  for  the  property 
thus  settled.  The  instrument  did  not  appoint  trustees,  and  contained  no  provisions  showing  say 
intention  to  have  trustees  appointed.  After  some  years  the  htisband  and  wife  became  domiciled 
in  England,  after  which  the  wife  became  entitled  to  considerable  personal  estate  under  her  father's 
wilL  The  trustee  of  the  will  paid  considerable  sums  in  respect  of  the  estate  to  the  husbaDd,  on 
the  joint  receipt  of  the  husband  and  wife.  After  this  the  husband  became  bankrupL 
Held  (affirming  the  decision  of  the  Master  of  toe  Rolls)  :  1.,  that  the  payments  bad  been 

groperly  made ;  2.,  that  the  wife  had  no  equity  as  against  the  assignees  of  the  husband  to  attach 
is  life  interest  in  the  property  remaining  in  the  hands  of  the  trustee,  in  order  to  nuike  good  the 
hasband*B  part^of  the  contract. 
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eettlemoit  made,  under  which  the  wife  takes  property  to  her 
separate  use.  Does  she  lose  her  power  of  disposition,  if  she  and 
her  husband  become  domiciled  in  a  country  where  separate  use 
18  unknown  ?]  We  apprehend  not :  Tatnall  y.  Hankey  (a) ; 
the  power  of  disposition  having  been  expressly  contracted  for. 
Where  there  is  no  express  contract,  the  tacit  contract  is  for  suoh . 
light  of  disposition  as  is  given  by  the  law  of  domicil :  Story^ 
CMjSet  of  Laws,  157. 

GamlnerY.  Gambler  (b),  MaedonaldY,  Macdonald  (c),  Hitcif 
coek  v.  CkntUnen  (d),  AnstrutAer  v.  Adair  {e),  Johnstone  v. 
Beattie(g\  Leslie  y»  Baillte{k)y  Story,  ConJL  Laws,  ss.  138. 141. 
143.  235.  236.  240.,  Sawer  v.  Shute  {%),  and  the  observations 
of  Lord  Brouyham,  in  Warrender  v.  JVarrender  {k),  were  also 
cited. 

The  husband  has,  by  his  bankruptcy,  released  himself  from 
performing  his  engagements  under  the  settlement,  and  his  as- 
ttgneesy  who  take  subject  to  the  same  equities  as  himself,  cannot 
daim  any  benefit  under  the  settlement  till  provision  has  been 
inade  for  securing  to  the  wife  and  children  those  benefits  which 
lie  bound  himself  to  provide:  Exparte  Mitford(J),  Brandon  v. 
6Ta!sdtm{m),  Exparte  Gonne,  In  re  Marsh,  (n) 

After  the  counsel  for  the  appellants  had  been  heard,  the  cause      March  5. 
stood  over  till  this  day. 

Sir  FUzroy  Kelly,  Mr.  Boupell,  Mr.  Lloyd,  Mr.  Giffard, 
Mr.  Budall,  and  Mr.  Boberts  appeared  for  the  respondents,  but 
vere  not  called  upon. 


The  Loed  Justice  Enioht  Bruce  sud  that  the  hus- 
band at  the  time  when  the  marriage  contract  was  signed  was  a 
Sootdiman,  domiciled  in  Scotland ;  the  contract  was  in  Scotch 
form,  and  prepared  by  a  Scotch  lawyer,  though  prepared  and 
figned  in  England,  where  the  marriage  also  was  solemnized.   It 
was  clear,  and  was  not  disputed  at  the  bar,  that  the  contract 
must  receive  the  same  construction  as  if  it  had  been  prepared 
and  executed  in  Scotland,  and  the  marriage  solemnized  there. 
The  instrument  was,  then,  to  be  construed  according  to  Scotch 
W.  The  plaintiff  contended  that  the  effect  of  the  contract  was 
to  give  the  husband  a  life  interest,  and,  subject  to  that,  to  give 
the  capital  to  her  absolutely.     She  also  contended  that,  under 
the  law  of  England,  when  personal  property  was  thus  circum- 
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stancedy  the  husband  and  wife  could  not  sell,  assign^or  incumber 
the  reversionary- interest  as  against  her  surviving;  and  that, 
therefore,  the  payments  made  to  the  husband  on  the  joint  re- 
ceipt of  himself  and  the  plaintiff,  after  they  had  become  domi- 
ciled in  England)  :v7ere  ill  made.     His  Lordship  could  not  agree 
with  this  inference,  which  seemed  to  him  unwarrantable.    The 
material  terms  of  the  contract  bearing  on  the  point  were  these: 
'^  For  which  causes,  and  on  the  other  part,  the  sidd  H.  6. 
Inkson  hereby  assigns  and  makes  over  to  and  in  favour  of  her- 
self and  the  said  A.  Duncan,  her  promised  spouse,  in  conjunct 
fee  and  life  rent,  and  the  child  or  children  that  shall  be  pro- 
created of  the  said  intended  marriage,  divisible  as  aforesaid, 
whom  failing,  the  siud  H.  G.  Inkson,  her  heirs  and  assigns 
whomsoever,  in  fee,  all  estate,  funds,  and  effects,  heritable  and 
moveable,  real  and  personal,  presently  belonging  or  due  and 
addebted  to  her,  or  that  may  be  acquired  by  her  during  the 
subsistence  of  the  said  intended  marriage,  with  the  whole  writs, 
vouchers,  and  instructions  thereof,  and  all*  following  or  com- 
petent to  follow  thereupon.     And  it  is  provided  and  agreed 
that  the  provisions  before  written  in  favour  of  the  said  H.  G. 
Inkson  and  the  child  or  children  that  shall  be  procreated  of 
the  said  intended  marriage  are,  and  shall  be  full  satisfaction 
from  the  said  A.  Duncan  and  his  aforesaids,  to  them  respectively, 
of  all  legal  claims,  competent  to  the  said  H.  G.  Inkson,  upon 
the  predecease  of  the  said  A.  Duncan,  or  competent  to  her  heiis 
or  successors  upon  her  predecease,  and  also  of  all  l^al  claims 
competent  to  the  siud  child  or  children  upon  the  decease  of  their 
father  and  mother,  or  either  of  them,  and  the  said  provirions 
are  hereby  accepted  of  accordingly." 

His  Lordship  said  that  he  had  read  thus  far  in  order  to  have 
an  opportunity  of  reading  also  a  provision  not  bearing  on  the 
present  remarks,  but  which  he  should  read  to  show  that  it  had 
not  escaped  his  attention  in  what  he  was  about  to  say  after- 
wards, as  to  the  instrument  containing  no  appointment  of  trus- 
tees :  '*  And  it  is  further  provided  and  agreed  that  execution 
shall  pass  and  be  effectual  hereupon  in  the  name  and  at  the 
instance  of  J.  Inkson,  G.  G.  Anderson,  and  John  Duncan  and 
James  Duncan,  both  brothers  german  of  the  said  A.  Duncan, 
or  of  either  of  them,  or  of  such  other  person  or  persons  as  shall 
be  appointed  bj  the  said  Lewis  Inkson  (the  wife's  father)  to 
act  in  the  room  and  place  of  any  of  the  persons  above  named 
who  may  not  act  against  the  said  A.  Duncan  and  his  aforesaids 
for  implement  of  the  obligation  bj  him  in  favour  of  his  said 
promised  spouse  and  the  child  or  children  of  the  said  intended 
marriage,    or   either    of  them,   hereinbefore  written,"    there 
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haying  been  contained  in  the  contract,  before  the  clauses  which 
be  had  read,  stipulations  on  the  part  of  the  husband  for  the 
benefit  of  the  wife  and  children.     The  expressions  used  in  this 
instrument  were  not  understood  by  the  English  law ;  they  were 
foreiga     The  law  of  England   knew  nothing  of  **  conjunct 
fee  and  life  rent,''  not  of  terms  importing  express  provisions 
for  children,  but  which  in  reality  gave  nothing  to  the  chil- 
dren.   The  evidence  of  the  Scotch  lawyers  showed  that  this 
contract  gave  nothing  to  the  children;  and  that  under  the  dis- 
position ^'  in  conjunct  fee  and  life  rent,"  the  property  was  re- 
ceivable by  the  husband  and  wife  jointly.     Those  who  asserted 
that  the  contract  gave  the  wife  a  reversionary  interest,  could 
not  exclude  the  consideration  that  under  this  contract  the  hus- 
band and  wife  had  a  power  to  receive  the  capitaL     In  his 
opinion  it  was  the  intention  of  the  contract  that  the  wife  should 
be  qualified  to  consent  to  a  receipt  of  the  property  by  the  hus- 
band wherever  they  might  be  domiciled ;  nor  could  it  be  in- 
ferred that  the  husband  and  wife  would  have  consented  to  any 
settlement  which  would  have  locked  up  the  capital  so  as  to  pre- 
sent its  being  received  during  their  joint  lives.     At  the  risk  of 
repetition  he  would  say  that,  in  his  opinion,  the  intention  ap- 
pearing on  the  face  of  the  instrument  was,  that  the  capital  should 
be  receivable  by  the  husband  and  wife,  or  by  the  husband  with 
tbe  consent  of  the  wife.     It  was  to  be  observed  also  that  the  con- 
tract did  not  provide  for  the  appointment  of  a  trustee,  nor  could 
^J  intention  be  gathered  from  it  that  the  property  should  be 
brought  into  Court,  or  that,  trustees  should  be  appointed;  if 
tberefore,«there  were  to  be  trustees,  at  all,  it  must  have  been 
intended  that  the  husband  and  wife  should  be  the  trustees,  and 
that  bto  their  hands,  or  into  the  hands  of  the .  husband  with 
the  consent  of  the  wife,  the  funds  should  come.     Now,  the 
English  law  did  not  prevent  a  husband  and  wife  from  being 
trustees  for  themselves,  or  for  one  of  them ;  and  it  allowed  a 
contract  between  a  man  and  woman  that,  after  their  marriage, 
she  should  have  power  to  dispose  of  the  property  coming  to  her,' 
or  to  him  in  her  right.     If  the  present  contract  were  out  of 
the  way,  th^  payments  would  clearly  be  good;    if  it  were 
brought  in,  the  Court  must  construe  it  as  a  Scotch  contract,  and 
give  effect  to  such  construction  so  far  as  it  did  not  involve  any- 
thing forbidden  by  the  law  of  England.     The  decree,  therefore, 
was  right  in  allowing  the  payments  made  to  the  husband  and 
wife  on  their  joint  receipts. 

It  was  perhaps  arguable  whether  the  retainer  by  the  trustee 
for  a  debt  due  from  the  husband  to  the  testator  was  *  proper ; 
but  he  was  of  opinion  that  the  wife  had  effectually  ratified  it 
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The  only  other  point  was  the  claim  made  againBt  tlie 
assignees  to  impound  the  life  interest  of  the  husband  in  the 
remaining  property.  This  claim  was  not  authorized  by  the  law 
of  Scotland,  nor,  in  his  opinion,  by  the  law  of  England.  There 
had  not  been  any  breach  of  the  husband's  covenant  before  hu 
bankruptcy ;  and  on  that  event  happening,  the  law  of  England 
substituted  for  the  future  provision  provided  for  by  the  cove- 
nant, a  right  to  receive  a  portion  of  the  husband's  estate  daring 
his  life.  The  decree  was  right  on  all  points^  and  the  appeal, 
which  was  not  entitled  to  any  favourable  consideration^  most  be 
dismissed  with  costs. 

The  Lord  Justice  Turner  said  that  the  principal  ques- 
tion was  whether  Shuter  was  liable  to  pay  over  again  the  sums 
paid  by  him  before  the  bankruptcy.  It  was  not  disputed  that 
the  marriage  contract  was  to  be  construed  according  to  Scotch 
law,  and  the  evidence  showed  that  its  effect  was»  that  the 
husband  was  entitled  to  a  life  interest,  and  the  plaintiff  to  the 
capital  after  his  decease ;  that  the  children  took  no  interest  be- 
yond a  mere  tpes  successionis  ;  and,  that  taking  the  evidence  in 
the  view  most  favourable  to  the  plaintiff,  the  husband  and  wife 
could  give  a  good  receipt  for  the  capital.  There  appeared  to 
be  some  doubt  whether  the  husband's  marital  right  was  ex- 
cluded, so  as  to  take  away  his  power  of  giving  a  receipt  alone. 
That  view  of  the-  case  was  still  less  favourable  to  the  pluntiff ; 
but  it  was  not  necessary  to  consider  it. 

The  plaintiff  admitted  that  the  contract  must  govern  the 
rights  of  the  parties  wherever  domiciled,  but  contended  that  the 
right  to  receive  was  only  an  incident  by  the  law  of  Scotland  to 
the  estates  created  by  the  contract,  and  not  a  result  of  the 
contract.  This  argument  was  more  subtle  than  sound;  it 
assumed  that  the  parties  contracted  only  as  to  the  estates,  with- 
out any  consideration  of  the  rights  incident  to  those  estates. 
This  was  not  a  reasonable  view,  nor  was  it  supported  by  au- 
thority. The  parties  must  be  taken  to  have  contracted  for  the 
rights  to  which,  by  the  law  of  Scotland,  they  would  be  entitled, 
under  a  contract  in  this  form.  It  mqst,  therefore,  be  deemed 
part  of  the  contract,  that  the  husbiind  and  wife  should  have  a 
joint  right  to  receive  the  property,  and  it  made  no  difference 
that  this  right  was  not  in  terms  stipulated  for,  but  arose  only 
as  incident  to  the  estates  limited  by  the  contrtict 

Then  it  was  contended  that  the  receipts  did  not  cover  the 
amount  deducted  by  Shuter  for  the  debt  due  to  his  testator^s 
estate  from  the  husband.  The  husband  and  wife  had  a  right 
to  receive  the  sum  so  deducted,  and  in  the  receipts  which  they 
gave  they  treated  the  sum  in  question  as  if  it  had  been  paid  by 
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the  hoaband  to  Shuter,  and  repaid  by  him  to  them  jointly.      v-!fffL»^ 
This  was  enough,  and  it  could  not  be  necessary  to  go  through         Lords 
the  form  of  the  money  being  pud   over  and  handed  back      Jt^sncEs. 

As  to  the  right  to  have  the  life  interest  of  the  husband  im-  <?• 

pounded,  he  did  not  feel  free  from  doubt,  but  he  thought  there 
was  no  such  right.  No  such  right  existed  before  the  bank-  J^dgmehU 
roptcy ;  the  Bankrupt  Law  gave  a  right  of  proof  on  the  happen- 
ing cS,  that  event,  but  he  did  not  see  how  it  could  create  a 
lien  such  as  that  contended  for.  The  appeal  must  be  dismissed, 
withooetB. 

Solieitors:   Johnson^   Farquhar,  jr  Leech;   Robinson;    and 
Wadeton  Sf  MaUuon. 


IN  RE  THE  DOVER,  HASTINGS,  AND  BRIGHTON 
JUNCTION    RAILWAY    COMPANY,    EXP  ARTE       i^™ 
CAREW  AND  OTHERS.     (No.  2.)  fT"^ 

1  HIS  was  a  motion  by  Mr.  Carew  and  others  on  behalf  of  '^^  ^^ 
tlionselves  and  all  other  the  contributories  of  the  company,  mentofao 
whose  names  were  included  in  class  2.  of  the  list  of  contri-  ft^rti'^rwl- 
butoiies,  that  they  might  have  leave  to  appeal  against  the  set*  contained  a 
dement  by  the  Master  of  the  list  of  contributories,  so  far  as  their  ^J  g^*  ^^ 
names  were  included  therein,  and  that  the  order  made  by  Master  scribers,partief 
Bhait,  on  the  10th  of  January  1855,  whereby  he  ordered  that  a  fi^r^^to  ^ 
call  of  42.  for  share  should  be  made  on  all  the  contributories,  u^d^mnlfy  the 
and  that  each  of  the  contributories  in  class  1.  should  be  treated  as  direc^f  vho 

vere  named 
as  parties  of  the  third  part,  and  described  as  being  also  some  of  the  parties  of  the  first  part    It 
eontained  recitals  to  the  effect  that  the  persons  named  as  managing  directors  had  accepted  the 
ofiee,  and  pnmded  that  the  holding  of  forty  shares  at  least  should  be  requisite  to  qualify  a  per- 
soQ  to  be  a  managing  director.    It  was  distinctly  proved  that  before  this  deed  was  executed  b j 
anybody,  one  of  the  persons  named  as  managing  directors  had  refused  to  accept  the  office  or  ex- 
ecute the  deed;  and  as  to  two  others,  there  was  no  proof  that  they  ever  had  accepted.    The  deed 
was  executed  by  nineteen  subscribers,  hot  none  of  the  managing  directors  ever  executed  it  or 
took  shares,  though  most  of  them  accepted  and  acted  in  the  office.    The  acting  directors  and  the 
suhscribers  formed  the  list  of  contributories.    The  Master  made  a  call  for  debts  on  all  the  con- 
tributories, in  proportion  to  their  shares,  treating  each  director  as  a  holder  of  forty  shares,  and  a 
can  for  eosts  on  all  the  contributories  equally  per  capita, 

HAL,  that  the  directors,  or  some  of  them,  must  be  considered  to  have  knowingly  made  to  the 
sabscribers,  at  the  time  of  their  executiug  the  deed,  a  material  misstatement  of  facts,  and  that 
the  direetors,  therefore,  could  not  claim  the  benefit  of  the  deed  against  the  subscribers. 

Ptr  the  LoKD  JusncB  Turnxb.    As  the  subscribers  execut^  the  deed  on  tbe  faith  of  the 
dtrpctofs  also  executing  it,  there  arose,  upon  the  failure  of  the  directors  to  execute  it,  an  equity 
to  mall  win  them  from  enforcing  it. 
HeUL  therefore,  that  the  directors  were  primarily  liable  to  the  debts. 

HM  thi^  under  the  peculiar  jurisdiction  created  by  the  Winding-up  Acts,  the  subscribers 
«RiJd  arail  themselTes  of  the  inyalidity  of  the  deed  without  taking  any  substantive  proceeding  to 
impeach  it,  and  that  the  call  for  debts  must  be  discharged  as  against  them. 

Heid  that,  as  the  directors  were  primarily  liable  to  the  debts,  they  were  also  primarily  liable  to 
tbe  costs  of  winding  up,  tnd  that  the  call  for  costs  also  most  be  discharged  as  against  them. 

Whether  a  call  for  costs  ought  to  be  made  on  the  contributories  equally  per  capita^  without 
regard  to  the  number  of  shares  taken  by  them  respectively,  quare. 
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being,  whether  the  plaintiff  could  make  a  good  title  in  fee  simple 
to  a  purchaser  for  valuable  consideration. 

Mr.  Bolt  and  Mr.  B,  A,  Hawkins^  for  the  plaintiff,  cited  Lant 
V.  Debenham  (a),  'Hall  v.  Dewes  (i),  Wiatson  v.  Pearson  (c), 
Suffden  on  Powers,  (d) 

Mr.  De  Gexj  for  the  defendant,  cited  Toumshend  y.  WU- 
son,  (e) 

Mr.  Bolt  replied. 

Thb  Ytge-Chancellor.    Looking  at  the  peculiar  wording 
of  this  deed,  and  seeing  that  by  the  trusts  therein  declared  of 
the  purchase  naoney,  the  mortgagees  were  to  retun  **  to  them- 
selves and  himself,"  I  think  it  may  be  inferred  that  the  liberty 
to  sell  was  intended  to  pass  to  the  parties  entitled  to  the  moneji 
and  consequently  that  the  plaintiff,  as  the  surviving  mortgagee, 
is  able  to  make  a  good  title  to  this  property.    But  I  prefer  decid- 
ing this  question  upon  the  broad  ground  that  when  a  mort- 
gagor gives  to  his  mortgagees  a  joint  estate,  with  a  power  to 
deal  jointly  with  the  legal  fee,  subject  only  to  the  control  of  a 
Court  of  Equity, — and  all  this  coupled  with  a  declaration  that 
the  money  has  been  advanced  by  the  mortgagees  on  a  joint 
account, — the  surviving  mortgagee  must  be  held  to  have  had  the 
same  power  of  dealing  with  the  fee  simple  of  the  property  upon 
a  sale  as  be  has  as  to  barring  the  equity  of  redemption.    The 
mortgagor  must  be  held  to  have  passed  to  the  surviving  mort- 
gagee that  same  mortgaged  estate  which  was  vested  in  him,  and 
with  respect  to  which  the  money  was  declared  to  be  joint,  and  the 
land  joint  estate.     I  may  observe  that  Lord  Eldon  waa  satisfied 
with  titles  much  more  doubtful  than  that  now  before  the  Court. 
The  question  will  be  answered  in  the  affirmative. 

Solicitor:   &.  Capet. 


(a)  17  Jur.  1005. 
lb)  Jacob,  189. 
(c)  2  Exch.  R.  58L 


(d)  Vol.  1.  p.  146. 


(d)  Vol.  1.  p.  146. 
(tf)  3  Madd.  261.;  S.C.  1  B.&  Aid. 
608. 


HOLMES  V.  MATHEWS. 

Present :  The  Lords  Justices  Knight  Bruce  and  Turner, 
The  Right  Honourable  T.  Pemberton  Leigh,  and 
Sir  Edward  Ryan. 

X  HIS  was  an  appeal  from  an  order  of  the  Court  of  Brror  and 
Appeal  of  Upper  Canada,  dated  the  22  nd  of  SeptenoLber  1853t 
which  had  reversed  a  decree  of  the  Court  of  Chancery  at 
Wm  to^B.,  M.   Toronto,  for  the  redemption  by  the  appellant  of  an  alleged 
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mortgage,  assumed  to  be  secured  on  certain  plots  of  land  in     ,  ^^^'  , 
Upper  Canada.  Privt 

The  plaintiff  in  the  suit  (the   present  appellant)  was  the  "* 

aasignee  in  bankruptcy  of  one  Alfred  Thomas  Jones.     The       Holhrs 
respondent  was  the  devisee  and  executrix  of  Edward  Mathews,     „    ^^ 
deceased. 

Alfred  T.  Jones  had,  previously  to  September  1840,  con-    . 
tracted  for  a  grant  to  him  from  the  Crown  of  certain  freehold  his  interest  in 
property  in  the  town  of  London,  in  the  province  of  Upper  ^"i^na!^^ 
Canada,  being  lots  11.  and  12.  on  the  south  side  of  Dundas  to  which  he 
Street  East,  and  lots  11.  and  12.  on  the  north  side  of  King  7„Htl?d.'^li^ 
Street  East,  but  he  had  not  paid  the  whole  of  his  purchase  1843  B.,  with 
money  for  the  said  lots,  and  no  grant  of  them  had  been  made  to  Am  obuimed 
Mm  by  the  Crown.  *h«  i«gai  title 

In  and  previously  to  September  1840,  Alfred  T.  Jones,  and  ud  remained' 
Aby  B.  Jones,  his  brother,  were  indebted  to  one  Mathews  in  in  possession 
divers  small  sums  of  money,  and  it  was  agreed  that  Mathews  his  death  m 
should  either  advance  or  pay  to  them  a  further  sum  of  1 10/.  4*.  6rf.,  ^^^ecame  ^^* 
and  should  also  pay  to  the  oflScer  of  the  Crown  the  purchase  bankrupt, 
money  then  remaining  unpaid  for  the  aforesaid  four  lots  of  land,  ^^^  return  B. 
tmonnting  to  the  sum  of  42/.  18^.  •>  a  creditor 

The  money  due  to  Mathews,  together  with  the  sud  sums  of  hankniptVt 
llOL  4«.  6cL  and  42/.  18j[.,  amounted  in  the  whole  to  the  sum  ^or  did  he 
of  300iL,  and  it  was  agreed  that  200/.,  part  thereof,  should  be  right  to  an 
eonddered  as  paid  or  advanced  to  Aby  B.  Jones,  in  respect  of  ^^^^  <>f 

,  *  •  V*  redemption. 

certain  prenuses,  the  property  of  the  said  Aby  B.  Jones,  and  The  deed  of  . 
that  the  remaining  sum  of  100/.  should  be  considered  as  paid  or  J^^o^*'"^ » 
advanced  in  respect  of  the  aforesaid  lots,  which  Alfred  T.  Jones  assignee  filed 
bad  contracted  to  purchase.     The  sums  of  110/.  4*.  6d.  and  Se^m/^i^^p. 
i2L  ISs.  were  duly  paid  by  Mathews,  and,  in  pursuance  of  the  peared  hj 
^reement  in  that  behalf  between  Mathews  and  Alfred  Jones,  ^[t  th^in^^ 
the  latter,   by  an  indenture,  dated  the  2nd  day  of  September  ^°t\oo  of  the 
1840,  assigned  his  contract  for  the  aforesaid  lots  to  Mathews  assignmeut 
absolutely,  who,  on  the  20th  of  January   1843,  by  virtue  of  ^^  that  at 
8UCQ  assignment,  procured  a  grant,  by  letters  patent,  of  the  said  npon  some 
lots  to  be  made  to  him  in  fee  absolutely  by  the  Crown ;  and  Jhouldlave 
Mathews,  upon  such  grant  being  made  to  him,  entered  into  the  power  of 
po^8e88ion  of  the  lots,  and  continued  in  undisturbed  possession  ^e^^Tbaf the 
thereof  until  his  death,  on  the  22nd  day  of  June  1850.  presumption 

On  the  22nd  day  of  August  1844,  a  commission  of  bank-  though  tiie 
ruptcy  was  issued  from  the  Court  of  Bankruptcy  in  Canada,  "Mignment 
against  Alfred  T.  Jones,  who  was  declared  bankrupt,  and  on  the  tended  in  the 
25th  of  June  1861,  the  appelant  was  duly  appointed  assignee.  ^"^l^Sl^"^ 

lute  and  nn- 
coDditionaU  AJs  right  of  redemption  was  divested  before  B.  obtained  the  legal  title.    The  bill 
«a*  therefore  dismissed. 

QG  2 
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Alfred  T.  Jones  did  not  return  Mathews  as  a  creditor  under 
his  bankruptcy,  nor  did  he  then  assert  any  title  to  the  equity 
of  redemption  in  the  above  lots  of  land. 

Mathews  by  his  will  devised  all  his  real  estate  and  all  his 
interest  in  real  estate  to  the  respondent,  and  appointed  her  sole 
executrix  of  his  will,  and  she  duly  proved  the  same. 

The  respondent  had,  ever  since  the  death  of  Mathews,  beea  ia 
possession  of  the  ^foresaid  lots  of  land,  and  no  claim  was  ever 
made  or  set  up  on  the  part  of  Alfred  T.  Jones,  or  on  the  part  of 
his  assignee  in  bankruptcy,  to  have  a  right  to  redeem  the  lots 
of  land,  or  to  have  any  interest  therein,  until  the  bill  filed  by  the 
appellant  in  the  Court  of  Chancery  of  Upper  Canada. 

The  appellant  alleged  that  Alfred  T.  Jones  never  absolutely 
sold  to  Mathews  the  said  lots  of  land,  but  that  the  assignment 
made  to  him  by  Jones  was  by  way  of  security  for  a  sum  of 
100/. ;  and  he  also  alleged  that  such  sum  of  lOOL  was  not  in 
fact  due  to  Mathews  from  the  said  Alfred  T.  Jones,  but  that 
Mathews  retained  and  withheld  out  of  the  said  sum  of  lOOiL  the 
sum  of  15L  by  way  of  bonus  on  the  loan,  in  addition  to  the  legal 
rate  of  interest  thereon. 

The  appellant  also  alleged  that  Mathews  was  possessed  of 
certain  premises,  on  the  north  side  of  Dundas  Street  aforesaid, 
and  that,  when  he  became  possessed  thereof,  there  was  standing 
thereon  a  building  consisting  of  a  shop  and  dwelliDg-house,  the 
property  of  Alfred  T.  Jones,  and  that  Mathews  knew  and  ad- 
mitted that  such  building  was  the  property  of  Alfred  T.  Jones, 
and  charged  him  for  the  repairs  thereof,  but  that,  nevertheless, 
Mathews,  as  owner  of  the  land  on  which  the  said  building  was 
erected,  ejected  the  said  Alfred  T.  Jones,  and  that  Mathews,  or 
those  claiming  under  him,  had  ever  since  coiftinued  in  possession 
of  the  said  building,  or  the  receipt  of  the  rents  and  profits  there* 
of,  and  the  appellant  alleged  that  the  said  building  was  worth 
more  than  the  sum  intended  to  be  secured  by  the  alleged  mort- 
gage security  of  the  2nd  of  September  1840. 

On  the  I4th  of  August  1851  the  appellant  filed  his  bill  in  the 
Court  of  Chancery  of  Upper  Canada  against  the  respondent  as 
defendant  thereto,  and  thereby  prayed  that  the  appellant,  as 
such  assignee  as  aforesaid,  might  be  let  in  to  redeem  the  said 
mortgaged  premises,  and  that  the  same  might  be  conveyed  to 
him  as  such  assignee  upon  the  usual  terms  and  with  all  the  usual 
directions  in  a  redemption  suit. 

The  respondent  contended  that  the  assignment  of  the  2nd  of 
September  1840,  and  the  letters  patent  or  grant  from  the 
Crown  to  Mathews,  deceased,  were  intended  by  all  parties  to 
be,  and  were,  in  fact,  absolute  in  terms;  and  that  by  means 
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thereof  the  Iota  became  absolutely  vested  in  Matbews  in  fee 
simple)  and  that  in  pursuance  of  the  provisions  of  the  Statute  f 
Frandfl  DO  evidence  was  admissible  of  any  parol  agreement  to  give 
the  said  Alfred  T.  Jones  or  any  other  person  claiming  under  him 
toy  right  to  repurchase  or  redeem  the  said  last*mentioned  lots. 

The  respondent  also  contended  that  inasmuch  as  Mathews 
was  in  the  undisturbed  possession  of  the  said  last-mentioned  lots, 
from  the  2nd  of  September  1840  until  his  death,  and  as  she, 
the  respondent,  was  in  the  undisturbed  possession  of  the  sud 
lots  from  the  time  of  the  decease  of  Mathews  until  the  institution 
of  the  suit,  the  right  of  the  appellant  to  repurchase  or  redeem  the 
said  lots  (if  any  such  right  ever  existed)  was  barred  by  lapse  of 
time,  and  by  the  acquiescence  of  the  appellant  and  of  the  said 
Alfred  T.  Jones.     The  respondent  also  contended  that  Alfred  T. 
^onesor  the  appellant  as  his  assignee  never  had  such  right  or  title 
as  alleged  by  the  bill  to  the  other  building  so  as  aforesaid  erected 
^  Dandas  Street.     The  respondent  filed  her  answer  to  the  bill, 
and  witnesses  were  examined  and  various  documentary  evidence 
produoed ;  but  the  reception  of  a  considerable  part  of  the  evi- 
dence adduced  on  behalf  of  the  appellant  was  objected  to  by  the 
respondent.     The  cause  came  on  to  be  heard  in  the  Court  of 
Chancery  at  Toronto  on  the  6th  of  April  1852,  when  it  was^ 
declared  by  the  Court  that  the  full  sum  of  100/.  was  the  principal 
iDODey  secured  on  the  premises  in  the  pleadings  mentioned,  and 
did  not  include  any  usurious  charge,  and  the  Court  ordered 
sad  decreed  the  same  accordingly.     And  it  was  ordered  that 
the  usual  accounts  should  be  taken  and  inquiries  made,  and  that 
the  respondent  should  reconvey  the  four  lots  comprised  in  the 
said  mortgage  security,  and  deliver  up  all  deeds  and  writings  to 
the  appellant.      The  respondent  appealed  to  the  Court  of  Error 
sod  Appeal  of  Upper  Canada  i^ainst  this  decree,  and,  on  the 
22nd  September  1853,  the  Court  of  Error  and  Appeal  ordered 
that  the  said  decree  should  be  reversed,  and  the  bill  of  the 
appellant  dismissed,  with  costs.     From  this  decree  the  appellant 
Appealed  to  Her  Majesty  in  Council 

Mr.  Bolt  Q.  C.  and  Mr.  B,  C  CurCf  for  the  appellant,  con*- 
tended  generally  from  the  evidence  in  the  cause  and  the  de* 
fendant's  answer,  that  the  assignment  of  the  2nd  of  September 
1840  was  intended  by  both  the  assignor  and  assignee  to  operate 
only  as  a  mortgage  of  the  premises  in  question,  and  not  as  an 
absolute  conveyance ;  and  that  no  evidence  had  been  produced 
bj  the  respondent  to  show  that  Alfred  T.  Jones  assigned  of 
parted  with  his  equity  of  redemption  in  those  premises  to 
Mathews,  or  to  any  other  person. 
Mr.  E,  J,  Lloyd  Q.  C.  and  Mr.  Dickinson,  for  the  respond- 
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4he  mortgage,  constituted  part  of  bis  assets.     In  May  1 844  he 
makes  an  affidavit,  stating  in  detail  his  debts  and  his  assets ;  yet 
no  allusion  is  made  to  this  debt  due  to  Mathews,  nor  to  thii 
equity  of  redemption.     Can  there  be  stronger  evidence  that  the 
transaction  had  been  closed  ? — that  the  estate  had  been  given  up 
in  discharge  of  the  debt  ?     What  makes  the  inference  stronger 
is,  that  the  bankrupt,  in  his  affidavit,  mentions  a  claim  for  a  sum 
of  money  which  he  says  is  due  to  him  from  Mathews.    The 
bankrupt  afterwards  obtains  his  certificate  under  the  com- 
mission ;  at  what  time  does  not  distinctly  appear,  but  it  is  plain 
that  it  was  in  or  before  the  year  1846.     After  this  there  is  no 
jeason  to  suppose  that  he  was  under  the  control  of  Mathews, 
the  assignee.     Mathews  remains  in  possession  of  the  property  as 
owner,  dealing  with  it  as  such  up  to  the  time  of  his  death  in 
1850.     Before  his  death  the  property  had  increased  so  much  in 
value,  that  in  1849  it  was  valued  by  Stead,  one  of  the  witnesses, 
At  350/.     Yet,  during  Mathews'  lifetime,  no  pretence  is  set  up 
by  Jones  that  he  has  any  right,  legal  or  equitable,  to  the  pro- 
perty, although  he  was  aware  of  its  increased  value.     On  the 
22nd  of  June  1850,  Mathews,  who  alone  could  speak  to  all  the 
transactions  that  had  taken  place  between  himself  and  Jones, 
died ;    and  some  time  afterwards,  as  appears  upon  his  own 
statement,  Jones,  the  bankrupt,  suggested  that  a  new  assignee 
should  be  appointed  under  the  commission  of  bankruptcy  against 
him,  for  the  purpose  of  recovering  this  property,  which  had  now, 
by  the  accident  of  a  railway  being  in  contemplation,  become  of 
the  value,  as  he  says,  of  lOOOiL     The  whole  of  the  debts  under 
the  commission  appear  by  Jones's  affidavit  to  have  been  under 
300Z. ;  so  that  Jones  himself  is  the  person  on  whose  behalf,  and 
for  whose  benefit,  more  than  that  of  any  other  person,  the  suit 
is  instituted.     F.  John  Holmes,  a  creditor  for  57il,  isi^pointed 
assignee ;  Marcus  Holmes,  and  the  bankrupt's  brother,  Aby 
B.  Jones,  who  is  stated  to  be  a  creditor  for  59/i,  give  security 
to  the  creditors  against  the  costs  of  the  suit,  and  under  these 
circumstances  the  bill  is  filed,  and  the  two  Joneses  are  brought 
forward  as  witnesses  to  support  the  case.     Neither  from  the 
position  in  which  they  stand,  nor  from  the  mode  in  which  their 
evidence  is  given,  can  we  place  any  reliance  on  their  testimony. 
The  case  then  comes  to  this :  if  we  look  only  to  the  contents  of 
the  written  instruments,  and  take  them  to  be  such  as  the  wit- 
nesses represent  them,  we  have  an  absolute  assignment  of  his 
equitable  interest  by  Jones  to  Mathews  in  1840,  and  the  legal 
title  granted  to  Mathews  in  1843,  in  conformity  with  the 
assignment,  and  an  undisturbed  possession  under  it  till  the  time 
of  his  death.     If,  on  the  other  hand,  we  take  into  the  account 
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the  parol  e^denoe  of  the  cireumstances  which  took  place  when 
the  aasigoment  was  made  and  sabBequently,  we  find  on  the 
one  hand,  reason  to  believe  that  the  assignment  was  not  in- 
tended to  be  in  the  first  instance  absolute  and  unconditional, 
bnt  we  find  on  the  other  strong  eyidence  that  either  by  the 
effect  of  the  original  contract  or  by  subsequent  dealings  between 
the  parties,  any  rights  which  Jones  might  have  had  were  dis- 
charged before  the  grant  from  the  Crown  was  made. 

The  onus  is  altogether  upon  the  appellant.  It  is  incumbent 
npon  him  not  only  to  prove  a  case  against  written  instruments, 
hot  to  rebut  the  presumption  which  the  conduct  of  the  parties 
affords  that  the  title,  as  it  now  stands,  is  consistent  with  the  real 
intention  of  the  parties.  He  has,  besides,  to  satisfy  us  that  a 
judgment,  determining  that  he  has  failed  on  these  points,  is 
erroneous.  He  has  not  succeeded  in  doing  so,  and  although  we 
do  not  consider  this  as  a  clear  case,  and  are,  not  surprised  at  the 
difference  of  opinion  which  has  existed  in  the  Court  below, 
where  the  case  has  been  examined  and  discussed  by  the  Judges 
according  to  the  different  views  which  they  took  of  it,  with  the 
care^  learning,  and  ability  which  the  experience  of  former  cases 
led  as  to  expect  from  them,  we  must  advise  her  Majesty  to 
affirm  the  decree  compluned  of. 

Conndering  the  circumstances  under  which  the  suit  was  in- 
stituted, we  cannot  but  regard  it  as  a  speculation  in  which  the 
bankrupt  has  induced  the  appellant  to  embark ;  and  we  shall 
have  no  hesitation  in  recommending  that  the  respondent's  costs 
of  the  appeal  should  be  paid  by  the  appellant. 

Order  accordingly. 
Solicitors:  Hore^  Sons;  and  Minet  jf  Smith. 
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.  STEVENS  «.  BENNINQ. 

DY  an  aCTcement  dated  the  4th  of  December  1840,  and  made 
between  William  Forsyth,  of  the  Innet  Temple,  barrister-at-* 
W,  and  fi.  Saunders  and  W.  Benning,  law  booksellers,  of  Fleet 
Street,  it  was  agreed,  first,  that  Forsyth  should  fully  prepare  for 
the  press  the  whole  of  the  treatise  called  Forsyth  on  Compo^ 
fition  with  Creditors,  on  or  before  the  1st  of  June  1841, 
and  that  he  would  correct  the  proof  sheets  and  superintend  the 
printing  thereof;  secondly,  that  Saunders  and  Benning  should 
direct  the  mode  of  printing  the  stud  book,  and  should  pay  the 
chaiges  thereof,  and  of  publishing  the  same  (except  as  therein- 
after mentioned),  and  should  take  all  the  risk  of  publication  on 
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themselves ;  thirdly,  that  the  said  Saunders  and  Benniog  should, 
out  of  the  produce  of  the  sale  of  the  said  book,  in  the  first  in- 
stance,  be  refunded  all  the  expenses  which  they  should  have 
incurred  respecting  the  said  book,  after  which  the  profits  should 
be  equally  divided  between  Forsyth  and  them ;  fourthly,  that  the 
accounts  should  be  made  up  at  the  end  of  every  year,  and  the 
profits  (if  any)  be  then  divided ;  fifthly,  that  the  said  Saunders 


SlBTENS 
V. 

^Benndto. 

StaiemenJL 
should  be 

divided    That  *°^  Benning  should  account  for  all  the  copies  which  they  should 

if  any  sab-  sell  of  the  said  book,  at  the  wholesale  bookseller's  price,  deduct- 

should  be*^^**^  ing  therefrom  a  commission  of  7/.  10*.  per  cent,  they  taking 

required,  F.  the  risk  of  all  credits  which  they  should  give  on  the  same; 

aU  requisite  sixthly,  that  all  alterations  and  corrections  in  the  proof  sheets 

alterations,  and  reviscs  which  should  exceed  the  charge  of  8«.  per  sheet, 

should  publish  should  be  borne  by  the  said  W.  Forsyth,  and  should  be  deducted 

the  second  out  of  his  share  of  the  profits;  seventhly,  that  in  case  all  the 

and  every  ,  ^  k  ^  j  ^ 

subsequent        copies  of  the  Said  book  should  have  been  sold  ofi^,  and  a  second 
aw\e^*    or  any  subsequent  edition  of  the  said  book  be  required  by  the 

public,  Forsyth  should  make  all  necessary  alterations  and  ad- 
ditions thereto,  and  Saunders  and  Benning  should  print  and 
publish  the  said  second  and  every  subsequent  edition  of  the  said 
book  on  the  above  conditions;  eighthly,  that  in  case  all  the 
copies  of  any  edition  of  the  said  work  should  not  be  sold  off 
within  five  years  after  the  time  of  publication,  Saunders  and 
Benning  should  be  at  full  liberty  to  dispose  of  the  remaining 
copies  so  unsold  either  by  public  auction  or  private  sale,  or  in 
such  manner  as  they  might  deem  most  advisable,  so  that  the 
account  might  be  finally  settled  and  closed. 

The  first  edition  was  published  in  1841.     Saunders  after- 
wards  retired  from  the  business,  which  was  continued  under  the 
name  of  Wm.  Benning  and  Company,  John  Kirton  Gilliat  having 
been  assigned,    jjggjj  taken  into  partnership  by  Benning.     A  second  edition  of 

and  the  unsold  *^  .  •  a  -i«t 

eopies  made       Mr.  Forsyth's  work  was  published  in  1849  by  the  firm  of  W m. 
ovtfr.appliedfor  Banning  and  Company,  with  considerable  additions, 

aki  injunction.  o  r     j  ^    .  ^  ^     ,  ^       ^ 

.  H«U,that  On  the  20th  of  August  1851,  a  petition  for  adjudication  m 

did  noTvMt*^    bankruptcy  was  presented  against  Wm.  Benning,  under  which 
the  copyright     he  was  adjudged  bankrupt,  and  assignees  were  appointed. 

in  S.  &  o» 
alone. 

Per  the  Lord  Justick  TtTBVKii,  if  it  created  a  partnership,  such  partnership  was  not  a  part- 
nership in  the  copyright,  and  the  act  complained  of  could  not  be  treated  as  an  improper  dealing 
with  partnership  property. 

Per  the  Lord  Justice  Kktoht  Bruce,  if  S.  &  B.  had  been  ready  to  perform  their  part  of 
the  agreement,  they  could  not  have  obtained  such  an  injunction  as  was  sought,  the  agreement  not 
being  one  of  which  the  Court  could  decree  specific  performance,  semble. 

Held,  that  whether  this  were  so  or  not,  the  assignees  of  S.  &  B.  were  not  entitled  to  an 
injunction,  there  being  no  equity  to  compel  F.  to  perform  the  agreement  on  his  part,  unless  S.  & 
b.  personally  performed  it  on  theirs. 

On  an  appeal  from  the  refusal  of  a  motion,  the  Court  of  Appeal  may  rary  in  iaTonr  of  the 
respondents  the  order  as  to  the  costs  of  the  original  motion,  the  appeal  motion  being  treated  as  s 
rehearing  of  the  original  motion. 


Two  editions 
were  pub- 
lished under 
this  agree- 
ment, and 
before  the 
second  was 
sold  off  the 
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W.  G.  B., 
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third  edition 
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interest  of 
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Bj  an  indenture  dated  the  17  th  of  July  1852,  between 
Gilliat  and  the  plainti&,  after  reciting  that,  upon  a  balance  of 
accounts,  Wm.  Benning  was  indebted  to  Gilliat  in  the  sum  of 
65001,  and  reciting  a  contract  for  the  purchase  by  the  plaintiffs 
of  Gilliat's  interest  in  the  copyright  of  the  books  mentioned  in 
tlie  schedule,  and  of  the  unsold  copies  thereof,  and  reciting 
that  the  copies  had  been  handed  over,  Oilliat,  in  consideration 
of  6500il,  assigned  to  the  plaintiffs  all  that  the  copyright  or  sole 
and  exclusive  right,  privilege,  and  liberty  of  printing,  reprint- 
ing, publishing,  and  vending  the  several  books,  pamphlets, 
works,  and  other  publications  mentioned  in  the  schedule,  and 
all  the  interest  of  him,  Gilliat,  in  the  profits,  manuscript  copies, 
and  all  matters  incident  to  the  copyright,  and  part  and  shares 
of  copyright,  which  the  late  firm  of  Wm.  Benning  and  Company, 
or  Gilliat,  was  possessed  of,  interested  in,  or  entitled  to,  and  over 
which  Gilliat  had  any  power  of  dbposition.  In  the  schedule  to 
this  indenture  Forsyth  on  Composition  with  Creditors  was  in- 
daded. 

On  the  16th  of  August  1854  Gilliat  and  the  assignees  in 
iNuikniptcy  of  \V»  Benning  assigned  all  their  respective  in- 
terests in  the  copyrights  belonging  to  W«  Benning  and  Company 
to  the  plabtiffs. 

In  the  year  1854  the  defendant,  W.  G.  Benning,  who  carries 
^  the  business  of  a  bookseller  in  Fleet  Street,,  under  the  firm 
of  ''William  Granger  Benning  and  Company,"  published  a 
tUrd  edition  of  Mr.  Forsyth's  Treatise,  prepared  by  the  author. 
The  plaintiffs,  who  had  in  their  possession  about  400  unsold 
^pies  of  the  second  edition,  being  part  of  the  stock  handed 
over  to  them  after  the  execution  of  the  indenture  of  July  1852, 
wrote  to  W.  G.  Benning,  requiring  him  to  stop  the  publication 
of  the  third  edition,  and,  after  some  correspondence,  the  present 
bill  was  filed  against  W.  G.  Benning  and  Mr.  Forsyth. 

On  the  7th  of  December  1854  the  plaintiffs  moved  for  an 
injunction  to  restrain  the  defendant,  W.  G.  Benning,  from  pub- 
lishing and  exposing  for  sale,  and  from  selling,  parting  with, 
uid  otherwise  disposing  of  any  copies  of  the  third  or  any 
subsequent  edition  of  the  book,  and  from  advertizing  the  pub- 
lication, or  intended  publication,  of  the  third  or  any  subsequent 
edition.  The  Vice-Chancellor  /Food  refused  the  motion,  with- 
out costs,  and  it  was  now  renewed  before  the  Lords  Jtutices,  by 
way  of  appeal. 

Mr,  RoUy  Mr.  J.  T*  Humphry,  and  Mr.  Cairns,  for  the  mo- 
tion. The  agreement  of  the  4th  of  December  1840  operated  as 
so  assignment  of  the  copyright :  Sweet  v.  Cater,  (a)     The  word 

(a)  11  Sim.  572. 
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*'  copyright**  is  not  reqmsite,  and  the  words  here  used  are  sub- 
stantially the  same  as  those  in  8  Anne^  c.  19.  The  instrument 
does  not  the  less  operate  as  an  assignment  because  conditioni 
are  inserted.  If  this  be  so,  the  defendants  are  infringing  a 
copyright  which  belongs  to  the  plaintiffs. 

If  the  transaction  did  not  amount  to  a  transfer  of  the  copy- 
right to  the  publishers,  it  constituted  a  partnership  between 
them  and  the  author  in  the  copyright.  For  the  author  to  em- 
ploy another  publisher  to  publish  a  new  edition  was,  therefore, 
an  improper  dealing  with  the  partnership  assets,  and  the  pub- 
lisher, haying  notice,  is  bound. 

If,  however,  it  be  held  that  the  transaction  amounted  neither 
to  an  assignment  of  the  copyright,  nor  to  a  partnership  agree* 
ment,  the  plainti&  are  still  entitled  to  relief  on  the  ground  of  a 
personal  equity  against  Mr.  Forsyth,  arising  from  his  agreement 
that  Saunders  and  Benning  should  publish  the  subsequent  edi- 
tions. They  gave  valuable  consideration  for  this,  by  undertaking 
the  risk  of  publishing  the  first  edition  of  a  work  by  an  author 
then  unknown  to  the  public  W.  G.  Benning,  having  notice  of 
this  equity,  and  claiming  under  the  author,  is  bound  by  it 

This  personal  equity  may  be  enforced  by  injunction :  Lumlef 
y.  Wagner,  (a)     Rundell  v.  Murray  (ft)  was  also  referred  to. 

Mr.  W.  M.  JameSj  Mr.  Piggott^  and  Mr.  Hindmarch  (of  the 
Common  Law  bar)  appeared  for  the  defendants,  but  were  not 
called  upon. 


Judgment,  ^^^  LoRB  JUSTICE  Kkioht  B&uce.      This  application 

Jan.  12. 186A.    is  one  by  way  of  appeal  from  the  refusal  of  a  motion  made  by 

the  plaintiifs  before  Yice«*Chancellor  Wood  for  an  injunction. 
It  is  an  injunction  alone^  not  a  receiver,  that  we  ourselves  are 
asked  to  grant.  Indeed,  a  receiver  is  not  prayed  by  the  billi 
and  the  motions  are  interlocutory  merely. 

In  acceding,  as  I  do,  to  the  propriety  of  the  course  taken  by 
the  Vice- Chancellory  I  consider  it  perfectly  consistent  with  the 
notion  that  the  plaintiffs  may  have  some  ground  of  claim  under 
the  agreement  of  December  1840,  on  which  their  bill  is  founded, 
and  may  be  entitled  to  have  an  account,  or  maintain  an  action 
or  actions  against  one  or  both  of  the  defendants.  The  only 
question,  I  repeat,  with  which  we  are  dealing,  is  one  of  granting 
or  not  granting  an  interlocutory  injunction.  For  that  purpose 
it  must  be  observed  that  such  interest,  if  any,  in  the  copyright 
in  Mr.  Forsyth's  work  on  Composition  with  Creditors,  as  the 
other  parties  to  the  agreement  acquired  under  it,  they  acquired, 
I  apprehend,  not  exclusively  of  Mr.  Forsyth,  but  by  way  of 

(a)  1  De  G.  M.  &  G.  604.  (b)  Jac  311. 


THE  EQUITY  REPORTS. 


461 


joint  adventure  with  him,  or  of  partnership  with  him,  in  respect 
and  for  the  objects  of  which  he  undertook  the  fullGlment  by  him- 
self personally  of  certain  duties  to  them,  and  thej  undertook 
the  fulfilment  bj  themselves  personally  of  certain  duties  to  him 
nor  on  either  side,  without  the  consent  of  the  other,  could  there 
be  a  vicarious  performance — a  performance  by  deputy  or  by 
afflignee  —  of  the  duties  thus  undertaken.  At  least,  so  I  under- 
stand the  instrument  and  the  matter,  nor  do  I  see  that  the 
daties  were  on  either  side  of  such  a  nature  as  that  a  specific 
performance  of  them  could  have  been  enforced  by  a  Court  of 
Equity.  My  impression,  therefore,  is,  that  had  Messrs.  Saun- 
ders and  Benning,  parties  to  the  agreement  of  1840,  retained 
their  original  position  and  right  under  it,  they  could  not  suc- 
cessfully have  asked  for  an  injunction  against  Mr.  Forsyth, 
such  as  that  prayed  by  the  bill  before  us.  If  this  opinion  is 
correct,  the  present  plaintiffs  clearly  cannot  do  so ;  but  if  in- 
correct, it  does  not  of  necessity  follow  that  such  an  injunction 
ought  to  be  granted  to  them,  for  in  them,  however  trustworthy, 
Mr.  Forsyth  has  not  agreed  or  intended  to  place  confidence  • 
with  them,  however  respectable,  he  has  not  consented  to  asso- 
date  himself.  I  do  not  assert  that  the  plaintiffs  may  not 
have  been  wronged.  They  may  have  a  right  to  proceed  for 
damages  or  compensation,  or  for  an  account ;  but  any  such  in- 
junction as  that  now  sought  seems  to  me  plainly  impossible. 
The  appeal  is  not  supported,  in  my  judgment,  by  Morris  v.  CoU 
man  (a)  or  Lumley  v.  Wagner  (4),  cases  which  I  do  not  ques- 
tion, and  it  appears  to  me  to  be  opposed  by  a  great  body  of 
binding  authority,  as  well  as  by  principle,  and  to  be  one  which 
ought  to  be  dismissed  with  costs. 

The  LiOBD  Justice  Turneb,  after  reading  the  agreement, 
ttidthat  three  points  had  been  urged  in  argument;  first,  that 
the  agreement  operated  as  an  assignment  of  the  copyright  • 
Becondly,  that  if  it  did  not,  it  created  a  partnership  in  the  copyl 
right  between  Saunders  and  Benning  and  Mr.  Forsyth ;  thirdly, 
that  if  it  did  neither,  it  created  a  personal  equity  against  Mr, 
Forsyth,  which  would  bind  the  defendant,  W.  G.  Benning,  who 
claimed  under  him. 

His  Lordship  thought  it  clear  that  the  agreement  did  not 
amount  to  an  assignment  of  the  copyright.  All  its  provisions 
had  reference  to  the  mode  of  printing  and  publi:«hing  the  work, 
and  to  the  payment  of  the  expenses.  His  Lordship  then  went 
briefly  through  the  clauses,  and  said  that  the  last  clause  clearly 
showed  that  an  assignment  of  the  copyright  was  not  intended, 
for ^  it  provided  that  the  unsold  copies  should  be  sold  off, 
(a)  18  Yes.  437.  (ft)  1  De  G.  M.  &  G.  604. 
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that  the  account  might  be  finally  settled  and  closed^  which  showed 
that  there  could  be  no  continuing  interest  in  the  copyright  m 
Saunders  and  Benning. 

Aa  to  the  question  of  partnership,  if  the  agreement  created  a 
partnership  at  all,  it  was  only  in  the  copies  of  the  book  printed 
under  the  agreement,  and  not  in  the  copyright.  This  con- 
sideration  disposed  of  the  second  point. 

Then  it  was  asad  that  there  was  a  personal  equity  ag^nst 
Mr.  Forsyth)  so  that  he  could  not  have  a  third  edition  printed 
while  part  of  the  second  was  unsold.  There  was  no  occasion 
to  say  how  the  case  would  stand  as  between  Saunders  and 
Benning  and  Mr.  Forsyth,  if  Saunders  and  Benning  were 
ready  to  carry  out  their  part  of  the  agreement:  but  if  there 
was  any  personal  equity,  it  applied  on  both  sides,  and  in  the 
events  which  had  happened  Saunders  and  Benning  had  got  into 
such  a  position  that  they  could  not  perform  their  part  of  the 
contract,  nor,  therefore,  could  they  enforce  it  against  Mr.  For* 
syth,  and  their  assignees  could  not  be  in  any  better  position. 
The  motion  must  be  refused  with  costs. 

Mr.  James  asked  for  the  costs  before  the  Vice^ChanctlloT. 

Mr.  Cairns  submitted  that  it  was  not  competent  to  the  Court 
to  give  them.  An  appeal  motion  was  not  like  an  appeal  from 
a  decree,  being  a  new  motion,  and  not  a  rehearing. 

The  Coubt  said  that  the  whole  case  was  open  to  the  respond- 
ent as  on  an  appeal  from  a  decree,  and  made  the  costs  before  the 
Vice-chancellor  costs  in  the  cause. 

Solicitors :   T.  Leigh  ;  and  Hughes,  Kearsey,  $-  Masterman. 


jJmcL  EVANS  r.  SAUNDERS.  EVANS  w.  EVANS.  EVANS 
Jan.  16. 17. 18.    «?•  MORGAN.  SAUNDERS  t;.  RICHARDSON. 

Feb.  26.  rn 

A.  having  a  ■■■  ^^^  ^^^  *^  appeal  from  the  decision  of  Vice-Chancellor 

general  power  Kindersley,  reported  1  Eq.  Rep.  444.,  where  the  facts  will  be 

de^or'wiilf  found  very  fully  stated.     The  following  concise  statement  of 

««rci8ed  it  by  them  IB  taken  from  the  judgment  of  the  Lord  JusticeTurner:— 

Qeeui  re** 
senring  to 

herself  a  poirer  of  reyocation  and  new  appointment  by  deed.  In  1833  she  exercised  die  power  of 
reTocation,  and  limited  new  nses,  reserving  again  a  power  of  revocation  and  new  appointment  by 
deed.  In  1835  she  revoked  the  uses  limited  by  the  deed  of  1833,  and  limited  new  uses,  reserriog 
again  a  power  of  revocation  and  new  appointment  by  deed.  In  1836  she  revoked  by  deed  the 
uses  declared  by  the  deed  of  1835,  and  in  1848  she  made  a  will,  purporting  to  be  in  execatioa  of 
her  original  power. 

Htld^  that  the  deed  of  1836  did  not  operate  to  restore  the  uses  limited  by  the  deed  of  1833. 

Udd  also,  that  the  power  to  appoint  by  will  was  not  exhausted  or  destroyed  by  the  ccMnflbed 
«ffisct  of  the  deeds,  but  was  a  valid  subsisting  power  when  the  will  was  made. 
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By  a  settlement  made  in  1794,  estates  were  settled,  subject 
to  some  prior  uses  which  have  since  determined,  to  the  use  of 
Anne  Evftos  for  life,  with  remainder  (subject  to  limitations  in 
fayour  of  her  children,  which  did  not  take  effect,  she  having  had 
no  child)  '^  to  the  use  and  behoof  of  such  person  and  persons 
for  each  estate  or  estates,  interest  or  interests,  to  take  effect  at 
6Qch  time  or  times,  in  such  manner  and  form,  as  the  said 
inne  Eyans,  notwithstanding  her  coverture,  by  any  deed  or 
deeds,  writmg  or  writings,  with  or  without  power  of  revocation, 
to  be  sealed  and  delivered  by  her  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  or  by  her  last  will 
and  testament  in  writing,  or  any  writing  or  writings  in  the 
nature  of  a  will,  or  by  any  codicil  or  codicils  to  be  by  her  signed, 
sealed,  and  published,  in  the  presence  of  three  or  more  credible 
witnesses,  shall,  from  time  to  time,  and  as  often  as  she  shall  think 
fit,  devise,  direct,  limit,  or  appoint,'*  and  in  default  of  appoint- 
iient,  to  certain  other  uses,  under  which  Thomas  Jones  Saun- 
ders, the  appellant,  claimed  to  be  entitled ;  so  that  the  power 
hj  the  settlement  of  1794  was  a  general  power  to  appoint  by 
deed  or  will,  with  or  without  power  of  revocation^ 

fij  a  deed  dated  the  5'th  of  June  1830,  Anne  Evans,  in  ex« 
erci»  of  the  power  of  appointment  reserved  to  her  by  the  set- 
tlement of  1794,  and  of  all  other  powers  enabling  her  in  that 
behalf,  appointed  that  after  the  determination  of  the  interests 
limited  prior  to  her  power  of  appointment,  the  estates  should 
go  to  certain  uses  mentioned  in  that  deed  of  appointment,  and 
which  uses  exhausted  the  fee ;  but  by  that  deed  Anne  Evans 
i^rved  to  herself  a  power  of  revocation  and  new  appointment, 
m  the  following  terms :  —  '^  Provided  always,  and  the  said  Anne 
Erans  doth  hereby  reserve  to  herself  full  power  and  authority 
>t  any  time  or  times  hereafter,  by  any  deed  or  deeds  to  be  sealed 
and  delivered  by  her  in  the  presence  of,  and  to  be  attested  by, 
two  or  more  credible  witnesses,  to   alter,  vary,   revoke,  de- 
termine, and  make  void,  either  in  part  or  in  the  whole,  the  direc- 
tion and  appointment  hereinbefore  made  by  her,  and  all  and 
every,  or  any  of  the  uses,  trusts,  intents,  purposes,  powers,  pro- 
Tisoes,  limitations,  declarations,  and  agreements  hereinbefore 
limited,  expressed,  and  declared,  of  and  concerning  the  said  mes- 
suages, lands,  and  hereditaments  hereby  appointed  or  intended 
^  to  be,  or  any  of  them,  or  any  part  thereof,  and  by  the  same 
or  any  other  deed  or  deeds  to  be  so  sealed  and  delivered  and 
attested,  as  last  herein  mentioned,  to  make  any  other  direction 
or  appointment  which  might  have  been  made  under  and  by 
virtue  or  means  of  the  power  of  appointment  reserved  to  her  as 
aforesaid,  of  and  concerning  so  much  and  such  part  of  the  said 
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measuagcsy  lands,  and  hereditaments,  and  the  estate  and  interest 
therein,  to  which  such  revocation  shall  extend."  Thus  there 
was  given  to  Mrs.  Evans  a  power  of  revocation  and  of  new  ap- 
pointment hj  deed,  and  by  deed  only. 

By  another  deed,  dated  the  5th  of  July  1833,  Anne  Evans, 
in  exercise  of  the  power  reserved  to  her  by  the  deed  of  appoint- 
ment of  1830,  and  of  all  otlier  powers  enabling  her  in  that  be- 
half, revoked  the  uses  limited  by  that  deed,  and  appointed  that 
the  estates  should  go  to  other  uses  mentioned  in  the  deed  of 
1833,  which  also  exhausted  the  fee,  again,  however,  reserving 
to  herself  powers  of  revocation  and  new  appointment,  expressed 
in  substance  in  the  same  terms  as  the  powers  reserved  by  the 
deed  of  1830. 

By  a  further  deed  dated  the  16th  of  July  1835,  Anne  Evans 
revoked  the  uses  limited  by  the  deed  of  1833,  and  appointed 
that  the  estates  should  go  to  other  uses,  which  also  exhausted 
the  fee  precisely  in  the  same  form  and  manner  as  had  been 
adopted  in  the  deed  of  1833,  reserving  to  herself  by  this  deed 
also  a  power  of  revocation  and  new  appointment,  expressed  in 
the  same  tern\s  as  the  like  power  reserved  in  the  deed  of  1833. 
Subsequently,  by  a  deed  poll  dated*  the  26th  of  August  1836, 
Anne  Evans  revoked  the  uses  limited  by  the  deed  of  1835,  and 
she  did  not  by  that  deed  poll,  or  by  any  subsequent  deed,  de- 
dare  any  new  uses. 

By  her  will,  dated  the  3rd  of  March  1848,  and  purporting  to 
be  made  in  exercise  of  the  power  reserved  by  the  settlement  of 
1794,  she  devised  the  estates  to  trustees  in  trust  to  sell  and 
stand  possessed  of  the  proceeds  upon  trusts  under  which  several 
others  of  the  parties  to  these  suits  claimed  to  be  interested. 

To  the  above  statement  from  the  judgment  of  the  Lord  Jus-- 
tice  Thimer,  it  remains  to  be  added  that  Vice-chancellor  Kin* 
dersley  decided  that  the  power  to  appoint  by  will  was  gone,  and 
that  the  estate,  therefore,  went  as  in  default  of  appointment. 
On  the  case  coming  before  iixt  Lords  Justices ,  in  1854,  the  Lord 
JtLstice  Knight  Bruce  expressed  a  doubt  whether  the  effect  of 
the  deed  of  1836  was  not  to  set  up  the  deed  of  1833 ;  and  the 
Court  directed  a  supplemental  .bill  to  be  filed  for  the  purpose  of 
putting  this  question  in  issue.     It  being,  however,  of  very  little 
importance  to  the  parties  whether  they  took  under  the  deed  of 
1833,  or  under  the  will,  the  two  instruments  being  nearly  iden- 
tical, the  ^int  was  very  slightly  argued. 

The  SoUcitor- General f  Mr.  Tripp,  and  Mr.  fK  Pearson^  Mr. 
Berkeley,  Mr.  FreeKng,  Mr.  Burgess,  and  Mr.  Ward,  for  parties 
claiming  under  the  will. 

Mr.  Harrison  for  parties  supporting  the  deed  of  1833. 
Mr.  Glasse  and  Mr.  Bemr  for  the  purchaser. 
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Mr.  Daniel  and  Mr.  Greene  for  Thomas  Jones  Saunders, 
claimbg  in  default  of  appointment. 

The  Solidtar^General,  in  reply. 

The  Datare  of  the  arguments  appears  so  fully  from  the  report 
of  the  case  before  the  Vice- Chancellor ^  and  the  judgments  of  the 
ippellate  Court  and  the  Court  below,  that  it  is  not  thought 
necessary  to  state  them  here. 

The  authorities  cited  were  Hele  v.  Bond  (a),  Sugd.  Pow.  (ft), 
Ward  V.  iMthal  (c).  Smith  v.  Wheeler  (rf),  Montagu  v.  Kater  (e\ 
Piper  V.  Piper  (/),  PresL  Abstr.  (A),  Sheffield  v.  Van  Donop  (t), 
^idam  T.  Adams  (A),  Brudenell  v.  Elwes  (Q,  Beckefs  Case  (m), 
Buthell  V.  Bushell{n),  Vaughan  y.  Vanderstegen  (o),  and  Witham 
V.  Bland,  (p) 
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Thb  Lord  Justice  Enioht  Bruce.   These  cases,  or  some 
of  them,  have  been  twice  before  us.  Upon  the  last  occasion  a  full 
argument  took  place  in  the  present  year,  when  various  autho- 
rities, includbg  the  decisions  in  fVard  v.  LenihaU  and  j9foi»- 
togit  V.  Kater,  were  commented  on  and  relied  upon.     Having 
anoe  considered  the  matter  with  the  attention  due  to  the  aigu- 
ment,  to  the  authorities,  and  the  weight  of  the  opinion  brought 
ttoder  our  review  by  the  appeal,  I  have  now  to  state  the  result  of 
that  consideration  on  my  part.  The  main,  if  not  the  only,  question 
in  ooDtroversy  concerns  the  title  asserted  by  one  of  the  parties, 
Thomas  J.  Saunders,  to  the  lands  in  dispute,  with  regard  to 
which  the  case  may,  accurately  or  without  material  inaccuracy^ 
be  represented  thus :  —  Mrs.  Evans,  a  lady  in  Wales,  who,  un« 
der  a  settlement  made  in  1 794,  was  tenant  for  life  of  an  estate 
in  that  country,  being  the  land  in  contest,  had,  under  the  same 
Kttlement,  a  power  of  appointing  the  fee  by  deed  or  will,  a  gene- 
nil  power  not  restricted  as  to  its  character,  in  default  of  execu« 
tK)n  of  which  power  the  fee  was  settled  on  Saunders,  subject, 
of  course,  to  her  life  estate.     In  1 830,  Mrs.  Evans,  by  deed,  duly 
executed  the  power  fully,  that  is  to  say,  so  as  to  exhaust  it, 
object  to  the  observation,  however,  that  the  deed  contained  a 
power  enabling  her  to  revoke  and  newly  appoint ;  a  power  only 
to  be  exercised  by  deed.     This  last  power  she  duly  executed  in 
1B33  folly,  that  is  to  say,  so  as  with  respect  both  to  revocation 
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and  new  appointment  to  exhaust  the  power,  bat  subject  to  this, 
that  the  deed  of  1833  contained  a  power  enabling  her  to  revoke 
and  newly  appoint ;  a  power,  however,  only  exercisable  by  deed. 
Afterwards,  in  1835,  the  lady,  who  seems  to  have  become  fond 
of  conveyancing,  exercised  duly  and  fully  the  power  reserved  to 
her  by  the  deed  of  1833,  so  as,  with  respect  both  to  revocation 
and  new  appointment,  to  exhaust  it,  but  subject  to  this  that  the 
deed  of  1835   contained  a  power  enabling  her  to  revoke  and 
newly  appoint ;  a  power  only  exercisable  by  deed.     Subsequent 
to  1836,  she  duly  and  fully  revokes  the  deed  of  1835,  or,  at  least, 
the  portion  of  that  deed  which  consisted  of  new  appointment, 
as  distinguished  from  mere  revocation,  but  she  does  not  by  the 
deed  of  1836  newly  appoint.     And  lastly,  in  1848,  she  makes 
her  will,  by  which  will,  if  the  power  of  appointment  by  will 
vested  in  her  by  the  settlement  of  1794  was  after  1836  in  force 
and  exercisable,  she  duly  and  completely  exercises  it     The 
deed  of  1830  wholly  excluded  Mr.  Saunders;  the  deed  of  1833 
likewise  excluded  him  altogether,  so  did  the  deed  of  4835. 
And  if  she  had  the  power  to  make  the  will,  so  did  the  will 
Nevertheless,  he  contends  that  the  lands  are  his  by  virtue  of  the 
settlement  of  1794,  because,  as  he  says,  the  deeds  or  some  or  one 
of  the  deeds  subsequent  to  it,  wholly  exhausted,  and,  therefore, 
extinguished,  the  power  of  appointment  reserved  or  conferred  by 
it,  and  neither  of  the  deeds  subsequent  to  1794  having  reserved 
or  given  a  testamentary  power,  therefore,  he  says,  after  1836 
she  had  no  testamentary  power,  and  the  effect  of  all  the  deeds 
subsequent  to  1794,  taken  together,  having,  as  he  asserts,  been 
to  make  no  appointment  at  all,  he  insists  that  he  takes  in 
default  of  appointment. 

Now,  in  considering  this  claim,  it  must,  of  couree,  be  taken  as 
clear  and  undeniable  that  if  the  effect  of  the  deed  of  1836  was 
to  restore  and  set  up  the  deed  of  1833,  and  all  its  provisions,  or 
was  to  give  or  restore  to  Mrs.  Anne  £vans  the  same  capacity  of 
making  an  effectual  will  under  the  power  of  1794  as  if  she  had 
never,  since  1794,  executed  any  deed  whatever,  the  claim  is 
untenable.  But  it  has  been  held  to  be  well  founded  and  tenable, 
—  held  so  by  a  Judge  whose  opinion  is  justly  respected^  and  by 
none  more  than  by  myself. 

The  claim  must  be  regarded  in  two  points  of  view,  —  as  to  mere 
fact,  and  as  to  mere  law.  When  I  say  mere  fact,  I  refer  to  the 
question  whether,  upon  an  examination  of  the  several  deeds, 
they  together  exhibit,  or  that  of  1836  exhibits,  on  the  part  of 
Mrs.  Anne  Evans,  an  intention,  apart  from  any  legal  necessity, 
and  from  any  rule  merely  of  Law,  an  intention,  I  say  merely  in 
point  of  fact^  that  the  provisions  of  the  deed  of  1833  shoold  not 
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stand  restored  and  set  up,  and  that  also,  unless  in  the  event  of 
ier  executing  some  deed,  which  she  never  execated,  she  should 
bye  no  power  of  testamentary  appointments  I  have  looked  in 
vain  through  the  deeds  for  the  exhibition  of  'Such  an  intention. 
It  may,  I  agree,  be  taken  that  her  intention  was  so  when  she 
eiecuted  the  deed  of  1835,  but  Mr.  Saunders'  alleged  title 
depends  upon  the  deed  of  1836,  and  neither  the  contents  of  that 
deed,  nor  the  contents  of  all  the  deeds  taken  together,  appear  to 
me  to  show,  in  point  of  fact — ^merely  in  point  of  fact — such  an 
intention. 

If  BO  far  I  am  right,  the  question  to  be  solved  is  substantially 
one  of  law  and  nothing  else;  a  question,  namely,  whether  ne- 
cessarily the  legal  effect  of  the  deeds  was  not  only  so,  that  the 
deeds  of  1830,  1833,  and  1835,  became  effectually  revoked  as 
appointments,  but  also  that  by  those  of  1835  and  1836,  having 
been  the  last  deeds  which  Mrs.  Anne  Evans  executed,  her 
power  of  testamentary  appointment  was  abolished.      Of  this 
proposition  Mr.  Saunders  maintains  the  affirmative ;  a  proposi- 
tion which,  if  he  is  right  in  it,  casts  certainly,  in  my  opinion,  no 
iightalnr  on  the  law  of  England ;  for  in  such  a  state  of  things^ 
not  to  say  that  sense  would  be  defeatedf  by  nonsense,  at  least 
sobstance  would  be  destroyed  by  form.     Though  a  person  may, 
I  agree,  be  reasonably  denied  a  capacity,  which  having  once  had 
and  cast  away,  but  having  obtained  the  means  of  reacquiring, 
be  has  omitted  to  reacquire,  I  can  see  no  reason  in  a  rule  pre- 
m'bing  that  a  revocable  disposition  of  property  shall,  after  its 
revocation,  although  it  had  never  been  acted  ujion,  affect  and 
change  permanently  the  rights  and  powers  over  the  property. 
Still,  whatever  is  the  law  must  be  submitted  to.     But  is  our 
W  open  to  such  an  imputation?     Before,  however,  address- 
ing myself  to  answer  this,  I  will,  both  as  to  the  question  of 
fact  and  the  question  of  law,  say,  that  the  advisers  of  Mrs. 
Evans  ought  not  to  have  left  ground  in  this  case  to  dispute 
opon.    If  her  intention,  when  she  executed  the  deed  of  1836^ 
^^  by  it  to  restore  and  set  up  wholly  the  deed  of  1833,  why 
▼as  she  not  made  plainly  to  say  so  ?     If  her  intention  at  that 
time  was  not  so,  but  was  that  afterwards  she  should  have  no 
power  to  defeat  Mr.  Saunders  by  a  will,  unless  she  should 
execute  some  subsequent  deed,  why  was  she  not  made  plainly 
to  say  so  ?    If  her  intention  at  that  time  was  not  of  so  extra- 
ordinary a  kind,  —  extraordinary  upon  the  theory  that  she  did 
not  by  the  de^d  of  1836  mean  to  restore  and  set  up  the  deed  of 
1W3,— she  might  have  been  made  to  declare,  in  so  many  words, 
^t  the  lands  should  be  held  subject  to  such  and  the  same  or 
the  like  rights,  interests,  and  powers,  as  if  she  had  executed 
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not  one  of  the  deeds  of  1833  and  1835.  Why,  after  the 
actual  deed  of  1836,  was  she  not,  whether  necessarily  or  unne- 
cessarily, advised,  for  the  sake  of  caution,  to  execute  another 
deed  ?    What  are  lawyers  for  ? 

To  return  to  the  legal  question,  let  it  be  supposed  that  the 
effect  of  the  deed  of  1836  was  not  to  restore  and  set  up  the 
deed  of  1833,  as  an  appointment,  and  that  after  the  execution 
of  the  deed  of  1836,  Mrs.  Evans  had  a  power  of  appointment 
by  deed  under  the  instruments  of  1830,  1833,  and  1835,  or 
under  some  or  one  of  them.     Still  I  do  not  see  any  inconsis- 
tency, on  the  four  deeds  taken  together,  in  the  assertion  that 
after  the  deed  of  1836  she  retained  a  power  of  testamentary 
appointment  under  the  settlement  of  1794.     Assuming,  in 
favour  of  Mr.  Saunders,  that  the  effect .  of  the  deed  of  1836 
was  not  to  set  up  the  whole  of  the  deed  of  1 833, 1  apprehend 
that  if,  after  the  deed  of  1836,  any  provision  contained  in  the 
deeds  of  1830,  1833,  and  1835,  or  in  any  one  or  more  of  them, 
remained  in  force,  what  so  remained  in  force  was  merely  a 
power  to  Mrs.  Evans  to  appoint  by  deed,  a  power  which  she 
was  not  bound  to  execute,  which  she  was  entitled  to  leave,  as 
she  did  leave  it,  unexecuted,  and  which,  in  my  opinion,  did  not 
merge,  extinguish,  or  abolish  the  power  to  appoint  by  will  con- 
tained in  the  settlement  of  1794.     If  Mrs.  Evans,  after  the 
settlement  of  1794,  had  executed  but  one  instrument  of  appoint- 
ment, and  that  had  been  a  deed  of  1837,  doing  nothing  but 
creating  or  affecting  to  create  a  power  in  herself  to  appoint  the 
fee  by  a  writing  sealed  and  delivered  by  her  in  the  presence  of 
and  attested  by  two  witnesses,  or  doing  nothing  but  conferring 
a  life  estate  or  estate  tail  upon  some  stranger,  I  am  persuaded 
she  might  afterwards  effectually  make  a  will  in  exercise  of  the 
power  of  testamentary  appointment,  subject  to  be  wholly  or 
partly  defeated  by  the  execution  of  the  power,  if  any,  created 
or  affected  to  be  created  by  the  supposed  deed  of  1837,  and 
subject  to  the  life  estate  or  estate  tail,  if  any,  appointed  by  it 
Mr.  Saunders  appears  to  me  not    in  the  least  degree  more 
entitled  to  succeed  in  the  actual  case  than  he  would  upon  either 
of  the  hypothetical  case^  which  I  have  just  been  supposing. 
Finally,  I  conceive  that,  by  law,  a  power  which,  in  any  mode, 
or  to  any  extent  whatever,  has  been  exercised  revocably,  and 
the  revocable  appointment  made  under  which  has  been  revoked 
without  having  been  operated  upon,  is  generally,  if  not  uni- 
yersally,  of  the  same  force,  and  exercisable  in  the  same  manner, 
as  if  the  revoked  appointment  had  not  existed ;  and  that  a  power 
cannot  be  necessarily  exhausted  by  a  revocable  act,  although 
executing  otherwise  the  power  to  the  utmost,  any  more  than  by 
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A  conditional  act  or  by  an  act  of  merely  partial  execution, — of 
execution,  I  mean,  in  no  sense  and  by  no  possibility  full  and 
complete,  and  my  opinion  is  wholly  against  Mr.  Saunders' 
alleged  title.  Nor  can  I  avoid  saying  that  whether  incited  or 
not  incited  to  litigation  by  the  conduct  of  any  of  those  clidming 
under  the  will  of  1848,  he  has  become  a  litigant  in  this  matter, 
weking  to  disappoint  the  evident  wishes  and  manifest  intention 
ct  a  person  who  justly  had  the  absolute  dominion  over  the  dis« 
pnted  property,  seeking  this  by  means  of  a  supposed  objection, 
nmmi  juris,  at  the  best  startling  to  common  sense,  not  intel- 
ligible beyond  the  pale  of  English  law,  not  easily  to  be  under- 
fltood  within  it.  Certainly,  a  Judge  of  weight  and  consideration 
BsB  thought  the  objection  authorized  by  our  law,  and,  thinking 
80,  he  gave  effect  to  it ;  but  I  believe  that  he  cannot  have  done 
this  willingly  or  otherwise  than  under  a  feeling  similar  to  that 
which  once  forced  Lord  Mansfield  to  say :  "  All  revocations 
which  are  not  agreeable  to  the  intention  of  the  testator  are 
founded  on  artificial  and  absurd  reasoning.  The  absurdity  of 
Lord  LineobCs  Case  is  shocking,  however  it  is  now  law."  Ke« 
Bpectfully  differing  from  the  able  Vice'ClianceUor,  I  think  that 
we  may,  in  obeying  the  law,  decide,  as  any  man  not  a  lawyer 
would,  against  Mr.  Saunders.  Whether  His  Honour's  conclu'- 
mm  is  necessarily  inconsistent  with  Mantaffu  v.  Kater^  I  need 
not  give  an  opinion,  but  certainly  I  am  convinced  that  the  con* 
dosion  of  the  Court  of  Exchequer  in  Montagu  v.  Kater  was 
as  right  in  Law  as  it  was  plainly  agreeable  to  good  sense  and 
JQstice. 

I  must,  however,  again  notice  the  question,  whether  the 
meaning  and  effect  of  the  deed  of  1836,  properly  construed, 
were  to  restore  and  wholly  set  up  the  deed  of  1833 — a  question 
which  I  had,  before  the  hearing  of  January  last,  thought  serious 
sad  difficult ;  and  this  impression,  certainly  not  removed  or 
weakened  by  the  manner  in  which  the  argument  on  that  occa- 
sion was  oonducted,  still  remains.  But  the  point  is,  perhaps, 
practically  rendered  of  little  or  no  importance  by  these  circum- 
stances :  that  the  purchase  money  of  the  farm  contracted  to  be 
sold  is,  as  I  understand,  in  Court ;  that  a  title  and  conveyance 
may  be  made  to  the  purchaser  which  will  render  him  safe,  whe- 
ther the  true  meaning  and  effect  of  the  deed  of  1836  were  to 
restore  and  wholly  to  set  up  the  deed  of  1833  or  not ;  that  one 
of  the  suits  which  were  before  us  in  January  last,  and  of  which 
we  are  now  disposing,  is  the  supplemental  cause  of  Evans  v. 
Morgan^  instituted  after  our  order  of  last  July ;  that  at  the 
hearing  in  January  in  this  year,  not  any  of  the  counsel  except 
those  of  Mr.  Saunders,  expressed  a  wish  against  giving  full  effect 
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to  Mrs.  Evanses  will ;  and  that^  unless  I  mistake,  it  is  for  the 
interest  of  all  parties  not  sui  juris  rather  to  affirm  than  to  deny 
that  the  will  ought,  as  to  every  portion  of  it,  to  have  full  opera- 
tion. These  things  being  so,  I  consider  myself  not  bound  to 
insist  on  the  doubt  that  I  have  mentioned,  or  not  to  allow  my- 
self to  concur  with  my  Brother  in  an  order  attributing  to  tk 
will  the  complete  operation  which  the  original  plaintiff,  Mrs. 
B.  Evans,  desires  to  ascribe  to  it. 

The  Lord  Justice  Turneb,  after  stating  the  fects  as 
above,  proceeded  as  follows : 

It  is  between  these  parties  (the  parties  claiming  under  the 
will)  and  Thomas  Jones  Saunders  claiming  under  the  limitations 
of  the  settlement  in  default  of  appointment,  that  the  principal 
question  in  these  suits  arises,  viz.,  whether  the  power  reserved 
to  Anne  Evans  by  the  settlement  of  1794,  to  appoint  by  will, 
was  subsisting  at  the  time  when  she  purported  to  exercise  that 
power  by  her  will  of  the  3rd  of  March  1848,  there  being  no 
doubt  that  the  will  is  a  good  execution  of  the  power,  if  the 
power  was  subsisting  at  the  time  when  it  was  made. 

This  question  was  twice  argued  before  the  Vice-Cliancellor 
Kindersleyy  and  the  conclusion  at  which  he  arrived  was,  that 
the  power  to  appoint  by  will  created  by  the  settlement  of  1794, 
was  not  subsisting  at  the  time  when  Anne  Evans  made  her  will 
on  the  3rd  of  March  1848»     The  grounds  and  reasons  on  which 
the  Vice-chancellor  founded  that  conclusion  are  conveniently 
summed  up  by  him  in  the  judgment  which  he  gave  upon  this 
case,  after  the  second  argument  before  him.     They  are  these: 
—  "  To  prevent  any  misapprehension  as  to  the  grounds  and 
reasons  of  my  decision,  I  will  here,  at  the  risk  of  repetition,  re- 
capitulate them  in  the  form  of  propositions :  first,  that  a  power 
to  appoint  by  deed  or  will  does  not  constitute  two  separate 
and  distinct  powers,  but  is  a  single  power  with  a  restriction  on 
its  exercise  requiring  ft  to  be  exercised  by  one  or  other  of  these 
two  instruments,  but  leaving  to  the  donee  the  option  within  the 
limits  of  that  restriction  to  choose  which  instrument  he  will  use 
in  exercising  the  power.     I  have  already  stated  my  reasons  for 
this  proposition.*'    And  then  he  says,  '*  And  further,  that  where 
by  the  terms  of  the  reservation  of  powers  of  revocation  and  new 
appointment,  the  donee  is  authorized  to  exercise  them  at  his 
option,  either  by  the  same  or  by  different  deeds,  if  he  first  ex- 
ercises  by  deed  the  power  of  revocation,  the  power  of  new 
appointment  continues  to  subsist  as  a  valid  operative  power, 
capable  of  being  exercised  by  a  subsequent  deed.     And  ad- 
mittii^g  that  it  is  competent  to  the  donee  of  such  powers,  ex- 
ercising only  the  power  of  revocation,  to  release,  extinguish,  or 
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destroy  the  power  of  appointmeDt  which  was  reserved  to  him^ 
jetf  the  mere  exercise  of  the  power  of  revocation  alone  will  not 
per  te^  have  any  such  effect.     Thirdly,  that  where  a  person 
litf  ageoend  power  of  appointment  by  deed,  whether  it  be  what 
is  called  by  Lord  St.  Leonard's  a  primary  power  (i.  e,,  a  power 
preoediog  the  uses  declared  in  default  of  appointment)  or  be  a 
power  of  appointment  connected  with  a  power  of  revocation, 
and  followmg  the  uses  declared  by  the  instrument  creating  the 
power>  and  exercises  that  power  of  appointment,  and  by  the 
deed  exercising  that  power,  reserves  to  himself  a  new  power  of 
appointment,  whether  such  new  power  be  reserved  as  a  primary 
power  or  as  connected  with  a  power  of  revocation,  such  power 
so  reserved  is  to  all  intents  and  purposes  a  new  power  newly- 
created  by  him,  and  is  not  the  old  power  which  he  has  exercised, 
aod  that  it  is  equally  a  new  power,  whatever  be  the  kind  or 
d^tee  of  restriction  which  he  has  thought  fit  to  impose  on  its 
exerdsey  and  whether  he  imposes  on  it  precisely  the  same  kind 
aod  degree  of  restriction  which  was  imposed  on  the  exercise  of 
the  old  power,  or  a  greater  or  a  less  degree  of  restriction. 
Fourthly,  that  there  is  a  wide  difference  between  the  case 
where  tlie  donee  of  a  general  power  of  appointment  exercising 
it  by  deed  reserves  to  himself  a  power  of  revocation  only,  and 
the  case  where  he  reserves  to  himself  not  only  a  power  of  revo*- 
otioD,  but  also  a  power  to  appoint  new  uses ;  and  whatever  may 
be  the  effect  of  the  subsequent  exercise  of  the  power  of  revoca-* 
tioo,  where  a  power  of  revocation  only  has  been  reserved,  the 
effect  18  very  different  where  a  new  power  of  appointment  is 
reserved  as  well  as  a  power  of  revocation,  and  the  power  of 
revocation  only  is  exercised.     And  that  even  aeeuming  that  in 
^former  ca$e  the  effect  of  the  revocation  would  be  to  restore  the 
^^inal  power,  yet,  in  the  latter  case,  the  creation  and  reservation 
of  the  new  power  of  appointment  effectually  prevents  the  restoration 
of  the  original  power  J' 

^Ith  the  first,  second,  and  third  of  the  positions  on  which 
the  Vice-chancellor  has  thus  rested  his  judgment,  I  fully  agree* 
I  thmk  that  the  power  to  appoint  by  deed  or  will  contained  in 
the  settlement  of  1794  is  no  more  than  a  single  power,  to  be 
executed  in  one  or  other  of  the  two  different  modes  pointed 
^out  I  think  also,  that  powers  of  revocation  and  new  appoint- 
iDeat  are  separate  and  distinct  powers ;  that  the  power  of  new 
H^intment  may  continue  after  the  power  of  revocation  has 
been  exerdsed,  and  that  the  exercise  of  the  power  of  revocation 
will  not  of  itself  extinguish  or  destroy  the  power  of  new  ap* 
pointment  Further,  I  think  that  where,  under  the  exercise  of 
^  general  power  of  appointment,  a  power  of  revocation  and  of 
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new  appointment  is  reserved^  the  power  of  appointment  «oie* 
served  is  a  new  power,  and  cannot  be  held  to  be  the  old  power 
which  has  been  already  exercised*  In  part,  also,  I  agree  vitk 
the  Vice- Chancellor's  fourth  position.  I  think  that  there  loa; 
be  a  difference  between  cases  in  which,  upon  a  general  power 
appointment  being  exercised,  a  power  of  revocatioa  only  i 
reserved,  and  cases  in  which,  upon  the  exercise  of  such  a  gene: 
power,  a  power  of  revocation  and  of  new  appointmeDt  is 
served;  and  that  there  may  also  in  these  cases  be  a  difference  i 
the  effect  of  the  power  of  revocation  only  being  exerciaed. 
is  upon  the  conclusions  which  the  Vice-chancellor  has  dnw 
from  these  premises  that  my  difficulty  has  rested.  He  ssi 
that  even  assuming  that  in  the  case  of  the  power  of  revocatii 
only  being  reserved,  the  effect  of  the  revocation  would  be 
restore  the  original  power,  yet,  that  in  the  case  of  the  power 
revocation  and  new  appointment  being  reserved,  the  creatioi 
and  reservation  of  the  new  power  of  appointment  effectualtf 
prevents  the  restoration  of  the  original  power.  With  greak 
deference  to  the  Vice-Chancellory  whose  judgment  is  entitled  tl 
the  highest  consideration,  both  from  his  extensive  knowledge  of| 
the  law  of  real  property,  and  from  the  care  and  attention  he  baa  | 
bestowed  upon  this  case,  I  think  that  he  has  gone  too  far  in 
this  latter  part  of  his  fourth  position ;  he  has  assumed  that  the 
original  power  contained  in  the  settlement  of  1794  has  come  to 
an  end,  and  questioned  only  whether  it  has  been  restored.  The 
true  question,  as  I  think,  is,  whether  it  has  ever  come  to  ^ 
end. 

In  considering  this  case,  I  have  been  most  anxious,  in  the 
first  place)  i;o  see  whether  it  can  fairly  be  considered  to  be 
governed  by  authority^  for  I  agree  with  what  was  said  at  the 
bar — that  nothing  can  be  more  dangerous  than  to  unsettle  the 
law  of  real  property  upon  any  point,  however  minnte  or 
technical  it  may  be.  We  must  remember  that  other  titles  may 
depend  upon  the  same  or  similar  points.  If,  therefore,  I  bad 
succeeded  in  finding  any  decision  by  which  the  question  before 
us  could  be  determined,  I  should  have  been  much  dbposed  to 
abide  by  that  decision,  whether  my  own  opinion  agreed  with  it 
or  not ;  but  I  have  been  unable  to  find  any  such  decision;  and 
it  is  very  satisfactory  to  me  to  learn  from  the  Vice-ChaneeUon 
judgment  that  his  researches  have  been  attended  with  the  same 
result — ^that  he,  too,  considers  the  precise  question  presented  b; 
this  case  to  be  new. 

Two  cases  were  much  relied  on  upon  the  part  of  the  re- 
spondent; Saunders —  Hele  v.  Bond  and  PFard  v.  Lenthal;  bul 
upon  examining  those  cases  I  think  it  will  be  found  that  thejf 
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have  no  bearing  upon  the  present  case.     In  HeU  v.  Band  there 
was  a  settlement,  with  power  to  revoke  and  to  limit  new  uses, 
the  power  not  being  limited  to  a  single  revocation  and  new 
appointment,  but  purporting  to  enable  repeated  revocations  and 
new  appoiotments  to  be  made.     There  was,  then,  a  revocation 
with  a  limitation  of  new  uses,  but  with  no  power  to  revoke, 
and  afterwards  a  revocation  of  the  uses  first  appointed,  with  a 
llfflitation  of  new  uses.    It  was  held  that  the  uses  last  appointed 
did  not  take  effect ;  but  the  ground  of  this  decision  was,  that 
the  power  contained  in  the  original  settlement,  so  far  as  it  pur- 
ported to  enable  repeated  revocations  and  new  appointments  to 
be  made,  was  not  a  good  power ;  and  we  have  in  this  case  no 
such  power  to  deal  with.     In  Ward  v.  Lenihal  there  was  a 
settlement, with  power  to  revoke  and  limit  new  uses;  then 
there  was  a  revocation  with  a  limitation  of  new  uses,  and  with 
power  to  revoke,  but  with  no  power  to  limit  new  uses ;  and  then 
there  was  a  revocation  of  the  uses  limited  by  the  first  appoint- 
ment, with  a  limitation  of  new  uses.     It  was  in  this  case  also 
held  that  the  uses  last  appointed  did  not  take  effect     From  the 
veiy  loose  reports  of  this  case,  it  is  difficult  to  collect  distinctly 
the  grounds  upon  which  the  decision  proceeded,  but  as  I  under^ 
stand  the  case  they  were  these :  the  exercise  of  the  power  of 
revocation  by  the  first  appointment  wholly  destroyed  the  uses 
created  by  the  settlement.     The  exercise  by  the  second  appoint* 
ment  of  the  power  of  revocation  reserved  by  the  first  appoint- 
ment destroyed  the  uses  created  by  that  first  appointment,  but 
did  not  affect  the  revocation  of  the  original  uses  which  had  been 
made  by  the  first  appointment,  and  the  consequence  was,  that 
there  were  no  subsisting  uses.     The  fee,  therefore,  resulted  to 
the  settlor,  discharged  of  all  the  uses ;  and  it  was  held  that  the 
fee  having  so  resulted,  the  seisin  to  serve  the  uses  to  be  executed 
under  the  power  was  gone,  and  that  a  new  seisin  was  necessary 
to  be  created  by  him  to  serve  the  uses  limited  by  the  second 
appointment,  a  requisite  which  was  supplied  by  the  production 
of  the  second  fine.    But  in  the  present  case  the  fee  does  not 
result  discharged  of  all  the  uses,  as  it  was  held  to  have  done  in 
the  case  of  Ward  v.  Lenthal^  for  there  is  the  power  to  appoint 
new  uses  reserved  by  the  deed  of  1835,  which  would  attach  upon 
the  resulting  fee. 

We  must  consider,  then,  how  this  case  stands  without  refer- 
ence to  these  authorities.  The  power  to  appoint  by  deed  or 
will  contained  in  the  original  settlement  is  undoubtedly  well 
created,  and  it  lies  therefore  upon  those  who  dispute  the  exer- 
cise of  it  to  show  that  before  the  date  of  Anne  Evans*  will  it 
had  become  incapable  of  being  exercised.     There  had  been  no 
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release  of  it ;  no  act  had  beea  done  to  aiFect  it,  unless  it  had 
been  exhausted  by  the  several  deeds  of  appointment  or  destroyed 
by  the  new  powers  of  appointment  created  by  those  deeds. 
The  question,  therefore,  must  be,  whether  these  deeds  have 
operated  to  exhaust  or  destroy  it 

With  respect  to  the  question  of  exhaustion,  it  is  true  that 
uses  have  been  from  time  to  time  declared  exhausting  the  fee, 
but  those  uses  have  at  all  times  been  revocable.  It  is  true, 
also,  that  powers  have  from  time  to  time  been  created  to  declare 
new  uses,  but  those  powers  have  not  been  exercised  otherwise 
than  by  the  creation  of  uses  subject  to  revocation.  At  no  time 
has  there  been  a  complete  absolute  limitation  of  uses  exhaustiDg 
the  fee.  The  uses  appointed  have  always  been  defeasible. 
The  event  on  which  they  have  been  made  defeasible  has  been 
the  exercise  of  the  power  of  revocation.  But  suppose  they  had 
been  made  defeasible  upon  some  other  event,  as  the  birth  of  a 
child  of  the  appointor,  it  could  not,  as  I  apprehend,  have  beea 
for  one  moment  contended  that  in  such  a  case  it  would  not 
have  been  competent  to  the  appointor  at  any  time  to  appomt 
new  uses  to  take  effect  in  the  event  of  such  a  child  being  born; 
and  surely  the  question  of  the  exhaustion  or  nonexhaustion  of  the 
power  cannot  depend  upon  the  event  on  which  the  uses  are 
defeasible,  whether  they  are  defeasible  by  the  act  of  the  party 
or  by  some  other  independent  event  It  does  not  seem  to  me, 
therefore,  that  these  defeasible  uses  could  exhaust  the  power. 
Could  it  then  be  exhausted  by  the  power  to  appoint  new  uses? 
I  think  not  Sach  a  power  is  merely  a  power  reserved  to  do 
an  act,  and  until  the  act  is  done,  it  creates  no  estate,  fills  up  no 
chasm.  The  question  may  be  tested  thus:  Suppose  Anne 
Evans,  in  the  exercise  of  her  original  power,  had  merely  ap^ 
pointed  to  such  uses  as  she  should  by  deed  or  will  appoint,  and 
had  made  no  further  appointment,  whatever  might  have  been 
said  as  to  the  destruction  of  her  original  power  by  the  creation 
of  the  new  power,  surely  it  could  not  have  been  said  that  she 
had  exhausted  her  power,  for  no  uses  would  have  been  limited 
under  it.  Assuming,  then,  that  there  had  been  no  exhaustion 
of  the  original  power,  had  there  been  a  destruction  of  it  by  the 
creation  of  the  new  powers  ?  Are  the  new  powers  to  appoint 
by  deed,  contained  in  the  several  deeds  of  appointment,  to  be 
taken  to  have  destroyed  the  original  power  to  appoint  by  deed 
or  will  ?  The  question  must,  I  think,  be  governed  by  the  in- 
tention. Cases  may  be  put  in  which  the  intention  to  substitute 
a  new  power  for  the  original  power  would  be  manifest  Sup- 
pose, for  instance,  a  power  to  appoint  by  'deed  only,  requiring 
that  the  deed  should  be  attested  by  two  witnesses,  and  a  new 
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power  to  be  created  to  appoint  by  deed  attested  hj  three  wit- 
nesses.   There  would,  I  apprehend,  be  little,  if  any,  doubt  that 
the  latter  power  would  be  taken  to  be  in  substitution  of  the 
fonner,  and  that  the  former  power  could  not  be  exercised  whilst 
the  latter  was  subsisting ;  but  what  we  are  called  upon  here  to 
say  is,  that  a  power  to  appoint  by  deed  only  has  operated  to 
destroy  the  original  power  to  apjioint  by  deed  or  will.     I  think 
that  very  clear  evidence  of  intention  would  be  necessary  to 
justify  such  a  conclusion,  for  the  substitution  of  the  less  exten- 
sive power  would  be  in  derogation  of  an  existing  right.     In  my 
opinion  there  is  no  such  evidence  of  intention  in  this  case  as 
could  justify  the  conclusion.     Doubts  have  been  suggested 
whether  two  general  powers  of  appointment  in  fee  can  exist  in 
the  same  person  at  the  same  time ;  but  without  reference  to 
this  question  (although  having  regard  to  the  nature  of  powers, 
I  feel  no  serious  doubt  upon  it),  there  can  be  no  doubt  that  a 
power  to  appoint  in  fee,  by  deed  'or  by  will,  may  co-exist  in 
the  same  person ;  and  I  see  no  reason  why,  if  the  power  to 
appoint  by  deed,  created  by  the  several  deeds  of  appointment 
in  the  present  case,  is  at  all  to  be  taken  to  affect  the  original 
power,  it  should  not  be  taken  merely  as  in  substitution  for  that 
branch  of  the  power  which  it  purports  to  replace,  namely,  the 
power  to  appoint  by  deed.     Suppose  that  Anne  Evans  had,  by 
the  deeds  of  appointment,  in  terms  declared  such  to  have  been 
her  intention,  it  cannot  surely  be  denied  that  effect  might  and 
must  have  been  given  to  her  declared  intention.     And  I  ap- 
prehend that  it  is  no  less  the  duty  of  the  Court  to  carry  out  the 
intention,  whether  it  is  in  terms  expressed  or  not,  provided  it 
is  sufficiently  indicated. 

It  has  been  said  that  the  uses  created  by  the  deeds  of  appoint- 
ment must  be  regarded  as  introduced  into  the  original  settle- 
ment ;  but  if  ^o  introduced,  they  must  be  introduced  with  the 
power  of  revocation  and  the  power  to  appoint  new  uses  by 
deed;  and  if  the  original  power  be  not,  as  I  think  it  is  not, 
exhausted  either  by  the  limitation  of  the  revocable  uses  or  by 
the  creation  of  the  new  powers  to  appoint  by  deed,  why  is  the 
power  to  appoint  by  will  to  be  taken  out  of  the  settlement  ? 
Are  the  parties  who  are  entitled  only  in  default  of  appointment 
to  be  placed  in  a  better  situation  by  the  imperfect  exercise  of 
the  power?  In  the  result  of  all  these  instruments,  Anne  Evans 
has  in  effect  created  only  a  power  to  appoint  by  deed.  It 
cannot,  I  think,  make  any  difference  that  this  has  been  the 
result  of  several  instruments ;  and  if  it  had  been  effected  by 
an  instrument  merely  creating  a  power  to  appoint  by  deed, 
I  cannot  think  that  the  creation  of  such  a  power  could  have 
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been  held  to  have  exhausted  or  destroyed  the  power  to  appomt 
by  will. 

'  Upon  the  whole,  therefore,  my  conclusion  is  that  Addo 
Evans  had  power  to  appoint  by  will  whe;i  her  will  of  the  3rd 
of  March  1848  was  made,  and  I  think  this  conclusion  is  much 
fortified  by  the  decisions  and  reasoning  in  the  cases  of  SheffUld 
v.  Von  Danop  and  Mantoffu  v.  Kater^  although  neither  of  those 
cases  can  be  said  to  be  exactly  in  point  with  the  present 

A  further  question  has  been  raised  in  this  case,  whether  the 
revocation  by  the  deed  of  1836  of  the  uses  declared  by  the  deed 
of  1835,  may  not  have  operated  to  restore  the  uses  declared  by 
the  deed  of  1833.  My  learned  Brother  has  entertabed  veiy 
great  doubts  upon  this  question,  and  I  need  hardly  say  that 
the  doubts  which  he  has  felt,  render  me  less  confident  than  I 
should  otherwise  have  been  in  the  opinion  which  I  have  formed 
upon  it.  My  opinion,  however,  is  that  the  revocation  by  the 
deed  of  1836  did  not  operate  to  restore  the  uses  limited  by  the 
deed  of  1833.  I  think  that  the  revocation  of  those  uses  by  the 
deed  of  1835  was  absolute,  and  that  the  case  in  this  respect 
cannot  properly  be  likened  to  the  case  of  a  repealing  statute 
restoring  other  statutes  which  have  been  abrc^ted  by  the 
statute  repealed.  In  such  cases  the  revival  of  the' original 
statutes  takes  place  by  virtue  of  the  repeal,  but  in  a  case  like 
the  present,  the  question,  as  I  conceive,  must  be  governed  by 
intention,  and  there  is  nothing  to  show  that  there  has  been  any 
intention  to  destroy  the  absolute  effect  of  the  prior  revocation. 
Upon  the  whole,  I  think  the  power  of  appointment  given  by 
the  will  has  been  well  executed. 

Solicitors:  John  Trail;  Trinder  Sf  Eyre ;  Waugh  ^ MUcheU; 
and  R.  Nation. 
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^lupre.    Per  the  Lord  Justice  TtiRKEii,  it  does  so  apply.  . 

Per  the  Lord  JnimcB  Turker,  the  powers  given  hy  that  section  to  make  hooks  <i(  aecoont 
pH$»A  faeie  CTidence  of  the  truth  of  their  contents  is  to  be  sparingly  exercised,  and  is  not  to  be 
resorted  to  until  the  account  has  been  to  some  extent  verified  by  independent  evidence,  nnlen  it 
appear  that  no  means  of  doing  so  exist. 


EWART  V.  WILLIAMS. 

IHIS  was  an  appeal  by  the  defendant  Williams  from  a 
decision  of  yice-Chancellor  Kindersley,  reported  suprdt,  p.  171« 

Mr.  Cairns^  for  the  appellant. 

We  contend^  first,  that  the  15  &  16  Vict  c  86.  a.  64.  does 
not  apply  to  an  account  directed  by  a  decree  made  before  the 
passing  of  the  Act ;    secondly,  that  if  it  does,  still  the  order 
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is,  under  the  drcmostances,  improper.  [The  Court  desired  him 
to  coDfine  his  observations  for  the  present  to  the  first  point] 
That  the  section  is  not  retrospective  is  suggested  in  Lodge  V. 
Priehard.  (a)  An  order  of  this  kind  substantially  makes  the 
decree  quite  a  different  one>  and  practically  gives  the  plaintiiis 
the  benefit  of  a  stated  and  settled  account,  as  all  the  knowledge 
as  to  the  items  is  on  their  side.  It  is  not  without  strong  reason 
to  be  taken  that  the  Act  intends  ex  post  facto  to  alter  the 
podtion  of  the  parties  during  a  suit;  —  when  they  can  no  longer 
shape  their  case  differently. 

Mr.  Bagshawe  and  Mr.  Rasch,  for  the  plaintiffs.  We  sub- 
mit that  the  section  applies  to  the  time  when  the  account  comes 
to  be  taken.  [TTie  Lord  Justice  Knight  Bruce^  You  want  to 
read  *'  is  required  "  as  <'  has  been  or  shall  be  directed.''  That 
teems  rather  strong.]  A  verb  in  the  present  tense  may  be  so 
used,  e.  y.,  *<  He  fiUeth  the  hungry  with  good  things."  \The 
Lord  Justice  Knight  Bruce.  The  present  tense  there  denotes 
a  constant  habit]  There  is  nothing  in  the  Act  to  show  that 
this  section  was  not  meant  to  apply  to  any  pending  account. 
\The  Lord  Justice  Knight  Bruce.  Is  there  any  general  dis- 
tinction taken  in  the  Act  between  suits  pending  at  its  passing 
and  others  ?  ]  No.  [Mr.  Cairns  here  referred  to  section  67., 
and  order  39.,  7th  Aug.  1852.]  That  case  is  not  parallel.  Here 
the  Act  contemplates  an  application  to  the  Court  in  each  in- 
stance. A  comparison  of  section  29.  with  order  39.  Aug.  1852 
shows  that  the  Act  generally  applies  to  pending  suits.  Special 
directions  as  to  the  mode  of  taking  an  account  might  be  given 
before  the  Act  (A) :  Allfrey  v.  Allfrey{c\  Millar  v.  Craig,  {d) 
The  entries  in  these  books  might  be  evidence  according  to 
general  principles :  Doe  d.  Pattershall  v.  Turford  {e\  Poole  v. 
Dicas  {g\  Fumess  v.  Cope.  (A) 

Mr.. Cairn*,  in  reply. 

I  do  not  dispute  that  the  Act  is  retrospective  as  to  some 
matters,  e.  g.^  revivor :  Martin  v.  Hadlow  (t) ;  and  sale  in  a  fore- 
closure suit :  Campbell  v.  Moxhay.  (A)  But,  in  considering 
whether  any  particular  section  is  retrospective,  regard  must  be 
had  to  its  language  and  idiom,  and  to  the  consequences  which 
would  follow  from  holding  it  to  be  so. 
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(a)  3  De  G.  M.  k  G.  906. 

{b)  Chalmer  v.  Bradley,  1  Jac.  k 
W.  51.  65^  was  referred  to  as  to  the 
extent  to  which  this  might  be  car- 
ried. The  Lord  Jwttice  Knight 
Bnce  caused  the  Registrar  s  book 
to  be  searched,  and  said  it  might  be 
uefol  to  the  Profession  to  know 


that  the  decree  in  that  case  was 
never  drawn  up. 

(c)  lOBeay.  353. 

(d)  6  Bear.  433. 

(e)  3  B.  &  Ad.  890. 
(g)  1  Bing.  N.  C.  649. 
(A)  5  Bing.  114. 

(i)    16Jur.  964. 
(A)  2W.R.610. 
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[The  Court  then  desired  the  argument  as  to  the  merits  to  be 
proceeded  with.  It  turned  on  the  fact  of  the  genuineness  of  the 
entries  being  the  point  at  issue  in  the  suit,  on  the  evidence  aa 
to  the  impossibility  of  obtuning  proof  as  to  the  entries,  and  the 
delay  in  the  prosecution  of  the  suit.] 

The  Lord  Justice  Turner  said  that  the  decree  in  this 
cause  was  dated  in  1845,  and,  therefore,  was  made  long  before 
the  passing  of  the  Act  under  which  the  order  now  complamed 
of  was  made.  He  treated  it  as  made  under  that  statute,  be- 
cause, whatever  lengths  the  Court  might  have  gone  in  giving 
special  directions  as  to  taking  accounts  (particularly  trust  ac- 
counts) over  which  this  Court  alone  had  jurisdiction,  as  distin- 
guished from  accounts  in  matters  over  which  Courts  of  Law 
had  a  concurrent  jurisdiction,  he  thought  that  independently  of 
the  statute,  the  present  order  was  not  sustainable.  It  would, 
apart  from  that  statute,  bQ  contrary  to  all  precedent  and  practice 
to  make  such  an  order  as  this  on  motion  pending  an  account  in 
the  Master's  office. 

The  first  objection  taken  to  the  order  was  that  the  statute 
did  not  extend  to  cases  where  the  decree  directing  the  account 
had  been  made  before  the  statute  passed.  But  looking  at  the 
nature  of  the  evil  intended  to  be  remedied,  to  the  wordmg  of 
section  54.,  and  more  especially  to  the  wide  and  unqualified 
discretion  which  it  reposed  in  the  Court,  he  thought,  speaking 
for  himself  only,  that  where  an  account  directed  by  a  decree 
made  before  the  passing  of  the  Act  had  not  been  taken,  the 
Court  could  exercise  the  dbcretionary  power  given  by  that 
section.  On  this  point  he  agreed  with  the  Vice- Chancellor,  but 
he  thought  that  this  statutory  power  was  to  be  applied  with  the 
greatest  circumspection.  It  was  a  power  which  enabled  the  Court 
to  depart  from  the  rules  of  Law,  which  ought  not  to  be  departed 
from  except  in  urgent  cases.  If  means  of  proving  any  items  in  an 
account  by  independent  evidence  existed,  they  ought  to  be  resor- 
ted to,  and  the  proof  of  the  correctness  of  some  of  the  items  would 
give  weight  to  the  account  He  had  looked  at  the  account  and 
affidavits,  and  was  not  satisfied  that  it  was  beyond  the  power  of 
Ewart  and  Bell  to  give  legal  evidence  as  to  some  q{  the  items,  ^s 
to  some  it  might  be  o^t  of  their  power,  and  to  that  extent  they 
mi<^ht  perhaps  be  enabled  hereafter  to  avail  themselves  of  section 
54.  of  the  statute.  But  as  matters  now  stood,  the  order,  in  his 
opinion,  went  too  far,  and  must  be  discharged  without  prejudice, 
and  the  motion  directed  to  stand  over  till  the  hearing  for  further 
directions.      7%e  Lord  Justice  Knight  Bruce  concurred  with 
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liiffl  in  thifl^  bat  the  reasons  which  he  had  given  were  to  be  con- 
udered  as  expressing  only  his  own  viewa 

The  Lord  Justice  Knight  Bruce  said  that  the  order 
appealed  from,  unless  authorized  by  the  statute,  was  one  beyond 
the  power  of  the  Court  to  make.  The  decree  directing  the 
aoooDnt  had  been  made  before  the  statute  passed,  and  that  being 
80,  he  doubted  whether  the  statute  applied.  Supposing,  how- 
erer,  that  it  did,  he  doubted  whether,  under  the  circumstances,  the 
order  oould  be  supported.  It  was  not  applied  for  until  sixteen 
months  after  the  statute  came  into  operation,  and  more  than 
eight  years  after  the  decree  had  been  made.  He  was,  however, 
willing  to  concur  in  discharging  the  order  without  prejudice, 
leaving  himself  wholly  unfettered  as  to  what  view  he  should 
think  it  right  to  take  if  the  matter  came  before  the  Court  again. 

Solicitors :  Geo.  Smith ;  and  Gray,  Armstrong^  §•  Mminsey. 
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BE  THE  DIRECT  EAST  AND  WEST  JUNCTION         ^o^ 
RAILWAY  COMPANY,  EXP  ARTE  JOHNSON.  JwncBt. 

^  March  19. 

IHIS  company  was  one  of  the  abortive  schemes  of  1845,  and  Where  a  deed 

was  provisionally  registered  in  the  month  of  July  in  that  year.     S^ority  of  a 

The  subscribers'  agreement  was  in  the  form  of  a  deed  poll,  ^^7  ^  ^»*>* 

by  which  the  subscribers  acknowledged  nineteen  persons  therein  by  a  resoiu- 

named,  or  srach  of  them  as  should  from  time  to  time  be  willing  ^^^  pweed  in 

,  *  certain 

to  act  as  such,  '*  acting  provisional  committee  or  directors."  manner,  the 

The  subscribers  then  declared  that  they  would  conform  to  and  ?^^f^"  ®^ 

abide  by  the   several  rules  and  regulations  thereinafter  con*  that  respect 

taiDed,  until  an  Act  of  Parliament  should  be  obtained ;  viz.  —    ^J^J^^^ 

'  ^  ^  ^  ^  stnctiy  com* 

1.  **  That  the  sidd  acting  provisional  committee  or  directors,  pUed  with, 
or  any  board  or  meeting  thereof,  constituted  according  to  the  2e  minority 

are  not  hound. 

The  snhscrihers*  agreement  of  a  provisioually  registered  company  aathorized  the  directort, 
▼iih  the  consent  of  a  majority  at  a  meeting  of  subscrihers,  summoned  as  therein  mentioned,  to 
tnalgamate  the  undertalung  with  any  other  similar  undertaking.  The  directors  agreed  to  an 
tmalgamation  with  the  D.  company,  and  sent  a  circalar  to  the  subscribers,  stating  the  terms  agreed 
vpoo.  A  majority  of  the  snhscribers  assented  to  the  amalgamation,  and  took  the  benefit  of  it,  but 
BO  meeting  ever  was  called  to  sanction  it«  —  Held,  that  the  amalgamation  was  not  binding  on  any 
shareholders  who  had  not  assented  to  it.  t 

The  snteeribers*  agreement  authorized  the  directors  to  adopt  all  such  measures  as  they  should 
in  their  judgment  consider  necessary  or  expedient  for  the  promotion  of  the  undertaking. — Hdd, 
that  a  resolution  of  the  directors,  enabling  any  three  of  them  to  draw  cheques  on  the  funds  of  the 
company  was  within  this  power,  and  that  when  three  directors  drew  a  cheque  under  the  authority 
given  by  that  resolution,  and  applied  the  money  improperly,  those  directors  who  were  not  privy 
to  inch  drawing  or  application,  were  not  liable. 

At  the  meeting  at  which  the  amalgamation  with  the  D.  company  was  resolved,  one  of  the 
directors  opposed  the  amalgamation,  but,  finding  that  he  was  in  a  minority,  insisted  on  the 
iosertion  crif  certain  terms,  which,  as  he  belieyed,  would  prevent  its  taking  place,  and  a  resolution 
vas  then  passed  for  an  amalgamation  sabject  to  those  terms. — Heid,  that  he  was  not  responsible  in 
Topect  of  the  amalgamation. 
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proyisione  herein  contained^  shall  have  full  and  ample  power  for 
carrying  all  or  any  part  of  the  said  undertaking,  as  described  in 
the  said  parliamentary  contract,  into  effect,  and  for  that  purpose 
to  cause  such  surveys  to  be  made  or  completed,  to  obtiun  such 
estimates,  and  to  make  such  contracts  for  surveys  or  estimates, 
and  such  arrangements  or  contracts  with  canal  and  railway 
proprietors,  land-owners,  and  others,  and  generally  to  adopt  all 
such  measures  as  such  board  of  management,  acting  provisional 
committee  or  directors,  or  the  several  committees  of  manage- 
ment constituted  and  authorized  for  that  purpose  as  herdnafter 
mentioned,  may  in  their  judgment  consider  necessary  or  expedietUf 
or  may  be  advised  to  adopt ;  and  particularly  to  apply  for  and 
seek  to  obtain,  as  early  as  may  be,  an  Act  or  Acts  of  Parlia- 
ment,  with  such  enactments  and  provisions  as  they  shall  think 
most  expedient  for  the  establishment,  promotion,  or  advance- 
ment of  the  said  undertaking. 

2.  '^  That  the  majority  of  members  at  any  meeting  of  a 
board  of  the  acting  provisional  committee  or  directors  at  such 
meeting,  consisting  of  not  less  than  three  members,  shall  bind  all 
the  members,  whether  present  or  absent,  and  the  member  pre- 
siding at  any  meeting  of  a  board  of  the  acting  provisional  com- 
mittee or  directors  shall,  if  he  thinks  fit,  have  a  casting  vote 
exclusive  of  his  individual  vote.'^ 

9.  ''  That  in  case  at  any  time  previous  to  an  Act  of  Pariia- 
ment  being  obtained  under  the  provisions  aforesaid,  it  diall 
appear  to  the  said  acting  provisional  committee  or  directors,  or 
any  board  or  meeting  of  acting  provisional  committee  or  direc- 
tors, to  be  necessary  or  expedient  so  to  do,  it  shall  be  lawful  for 
such  acting  provisional  committee,  &c,  urith  the  consent  of  a 
majority  in  value  of  such  subscribers  in  the  said  undertaking  as 
shall  be  present  at  a  meeting  to  be  called  by  public  advertisement^ 
of  which  seven  days*  notice  shall  be  given^  either  wholly  to  put  a 
stop  to  and  determine  the  said  undertaking,  or  to  abandon  any 
part  thereof,  or  to  unite  or  amalgamate  such  undertaking  with  any 
other  undertaking  which  may  have  been  formed  or  prqected  for 
effecting  or  embracing  the  same  or  any  like  purport  or  object. 
The  rest  of  the  deed  is  not  material  for  the  present  purpose. 

On  the  18th  of  October  1845  the  managing  committee  passed 
a  resolution,  '^  That  a  letter  be  sent  to  Messrs.  Prescott  (the 
bankers  of  the  company)  authorizing  them  to  honour  the  cheques 
of  the  following  gentlemen,  or  any  two  of  them,  and  counter- 
signed by  Mr.  C.  D.  Mathias,  secretary .'^  On  the  25  th  of 
October  this  resolution  was  amended,  by  requiring  cheques  to  bo 
signed  by  three  directors,  and  countersigned  by  the  secretary. 

In  the  early  part  of  the  year  1846  the  directors  entered  into 
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an  arrangement  with  the  dbecton  of  another  proTisionally  re- 
gistered  company,  the  Derbyshire,  Staffordshire,  and  Worcester- 
sbire  Bailway  Company,  for  amalgamation,  on  terms  which  it  is 
not  neoessary  to  particaUrize  farther  than  by  saying  that  they 
entitled  the  snbeaibers  in  the  East  and  West  Junction  Com- 
panf  to  have  shares  in  the  Derbyshire  Company,  and  that  cer- 
tain funds  of  the  former  company  were  to  be  handed  over  to 
the  latter.  No  meeting  of  subscribers  to  the  Junction  Company 
was  ever  called  to  sanction  this  arrangement,  but  letters  stating 
that  it  had  been  entered  into  were  sent  to  them  all,  and  a  ma- 
jority m  value  acceded  to  its  terms  by  taking  shares  in  the 
Derbysime  Company. 

In  pnrsoance  of  this  arrangement  the  sum  of  780021  was  paid 
to  the  Derbyshire  Company  out  of  the  funds  of  the  Junction 
Company  by  means  of  a  cheque  signed  by  three  of  the  directors, 
Mr.  Meteyard,  Mr.  Johnson  (the  present  appellant),  and  Mr. 
Kecne. 

The  Junction  Company  being  now  in  course  of  winding  up 
under  the  Acts,  the  Master  chained  with  the  7800/.  the  three 
diiectors  who  signed  the  cheque  by  which  it  was  drawn  out,  and 
loade  an  order  against  them  for  payment  Mr.  Johnson  ap- 
pealed against  this  decision,  contending  that  the  directors  who 
Qgned  the  cheque  ought  not  to  be  charged  at  all,  and  that  if  they 
^ght,  then  Mr.  Clarke  and  Lord  Harrington,  two  others  of 
the  directors,  ought  to  be  charged  along  with  them. 

The  case  made  against  Lord  Harrington  was,  that  he  had 
been  present  at  several  meetings  of  the  provisional  directors,  at 
which  the  amalgamation  was  discussed,  and  in  particular  at  a 
meeting  of  the  28th  of  January  1846,  at  which  the  terms  of 
the  amalgamation  were  read,  and  it  was  resolved,  "  That  the 
tenns  of  amalgamation  be  entered  into  as  proposed,  upon  the 
chairman  having  a  satisfactory  statement  of  the  bank  account, 
ontatanding  liabilities  of  the  company,  seeing  the  maps  and 
^^^eys,  and  receiving  an  assurance  from  the  solicitor  that  the 
hooks  of  reference,  notices,  &c.,  are  in  so  perfect  a  state  as  that 
^  all  probability  they  will  pass  the  standing  orders  of  the 
Honses  of  Parliament."  He  was  not  present  at  the  meeting  of 
the  4th  of  February  1846,  at  which  the  drawing  of  the  cheque 
^  question  was  authorized. 

The  appeal  motion  came  on  before  "Vlce-Chancellor  Stuart, 
^ho  ordered  it  to  stand  over  till  the  list  of  contributories  was 
^^mpleted.  The  official  manager  being  dissatisfied  with  this 
order,  though  Mr.  Johnson  was  not,  the  matter  was  brought  on 
before  the  Lorck  Justices,  along  with  a  similar  application  by  a 
fiQ.— VOL.  III.  1 1 
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Mr.  Cumberlege  as  to  another  cheque.     It  b  not  thought 
necessary  to  advert  further  to  the  latter  case. 

Mr.  Craiffi  for  Mr.  Johnson.     We  contend^  first  of  all,  that 
the  payment  was  a  proper  one,  for  the  amalgamation  was  au- 
thorized by  a  majority  of  the  shareholders.    But  if  not,  we  are 
only  liable  for  so  much  of  the  funds  in  question  as  is  attributable 
to  the  shares  of  those  subscribers  who  have  not  acquiesced,  and 
the  list  of  contributories  must  be  settled  before  our  liability  caa 
be  ascertained.     [  The  Lord  Justice  Turner.   Is  there  any  au- 
thority for  holding  an  absent  subscriber  bound  by  any  coune 
not  in  conformity  with  the  deed  ?    I  think  you  must  show  an 
amalgptmation  according  to  the  terms  of  the  deed,  or  a  conseot 
on  the  part  of  every  shareholder.     Suppose  trustees  to  invest 
money  on  an  improper  security  with  the  consent  of  all  the 
cestui  que  trusts  but  one^  could  not  that  one  file  a  bill  to  have  the 
fund  brought  into  Court  ?]    We  submit  that  he  could  not  have 
the  whole  fund  brought  in  when  all  the  cestui  que  trusts  but  one 
had  received  their  shares.     The  cases  where  an  act  has  been 
held  bad,  merely  because  the  provisions  of  the  deed  have  not 
been  followed  modo  et  farmd,  have  been  cases  where  the  act 
was  one  not  authorized  at  all ;  not  like  the  present  case,  where 
the  act  was  authorized  by  the  deed,  and  the  required  consent 
was  in  substance  given,  though  the  prescribed  formaliries  have 
not  been  observed.     Again,  by  section  2.  a  minority  of  the 
board  have  power  to  bind  the  subscribers.     [  The  Lard  Justice 
Knight  Bruce.    How  £eu:  ?    Could  they  bind  them  by  resolving 
to  build  a  church  with  the  money  ?]     Then  noticea  were  sent 
to  all  the  subscribers,  and  they  acquiesced.     [  The  Lord  Justice 
Knight  Bruce.  There  is  a  difference  between  quiescence  and 
acquiescence.    A  man  is  not  in  general  bound  to  answer  a 
letter.     Suppose  a  person  writes  a  letter  to  say  that  he  b 
going  to  appropriate  some  of  my  property^  am  I  to  lose  my 
right  to  it  because  I  do  not  send  an  answer  ?  Morgaris  Case{a) 
is  against  you.] 

If  we  are  liable,  Mr.  Clarke  and  Lord  Harrington  are  liable 
too.  Mr.  Clarke  attended  at  the  meeting  at  which  the  pre- 
liminary negotiations  with  the  Derbyshire  Company  were 
authorized,  and  Lord  Harrington  at  that  at  which  the  amal- 
gamation was  agreed  to.  All  the  director8.knew  that  the  nego- 
tiation was  going  on,  and  did  not  object,  so  they  are  equally 
liable :   Carpenter's  Executors'  Case,  (b) 

The  delay  on  the  part  of  the  subscribers  is  enough  to  debar 
them  from  relief,  the  amalgamation  having  taken  place  three 
and  a  half  years  before  the   winding  up  order:   Graham  v. 

(a)  1  Mac.  it  G.  225.  (i)  5  De  G.  &  Sm.  403. 


THE  BQUTCT  BSFOBTS. 

BirhsHheadt    Lancashire,    and    Chethire    Junction    Railway 

CmjHmg.  (a) 
Mr.  SpringaU  Thompson  with  hioou     It  will  be  said  that 

thedireotors  who  poaeed  the  resolution  for  the  afna1gaiiiation» 

bat  did  Qot  join  in  canying  it  out  or  paying  the  money  overi 
oolf  did  a  preliminary  act^  intended  to  be  ratified  by  a  meeting  | 
bot  it  was  evidently  intended  throughout  that  there  should 
Qot  be  a  meeting.  Mr.  Clarke  and  Xiord  Harrington  werei 
Aei«f(Hre,  parties  to  the  amalgamation  as  much  as  Johnson* 

Section  2,  of  the  deed  does  not  authorize  the  delegation  of  the 
power  to  draw  cheques.  The  body  of  directors,  therefore*  by 
their  reeolation  made  those  who  drew  the  cheques  their  agents^ 
Mid  are  responsible  for  their  acts. 

Mr.  MdUns  and  Mr.  JRastburgh,  for  the  official  manager*  sub- 
toitted  that  Mr.  Clarke  and  Lord  Harrington  might  properly 
be  beld  liable,  but  said  the  point  was  practically  immaterial  to 
the  official  manager*  and  they  did  not  complain  of  the  Master's 
Older  as  it  stood* 
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The  Lobd  Justics  Tubneb  sud  that  what  waa  decided  on 
tbe  present  occasion  would  not  affect  any  right  of  Mr.  John- 
BOQ  to  be  bdemnified  by  any  persons  who  had  acquiesced  in  the 
^gamation.  His  Lordship  then*  after  shortly  stating  the 
fact3^  6aid  that  the  questions  were  whether  this  was  a  due  pay- 
ineot*  or  one  for  which  the  parties  drawing  the  cheque  were 
^le ;  and  if  they  were  liable*  whether  other  parties  were  liable 
vitk  them. 

The  question  as  to  liability  depended  on  the  powers  given  by 
the  lubeeribers'  agreement.  The  only  power  of  amalgamation 
^M  that  contained  in  clause  9.  Beyond  all  doubt  that  clause 
gave  no  power  to  the  directors  to  amalgamate,  without  the  con-« 
^t  of  a  majority  of  subscribers  present  at  a  meeting  to  be 
oailed  by  pubtic  advertisement  seven  days  previously.  No  such 
meetmg  was  called*  and  the  payment  was  clearly  unauthorized. 

It  was  said*  however*  that  though  no  meeting  was  held*  the 
requittte  majority  concurred*  and  the  minority*  therefore,  were 
^^0^  But  a  majority  could  not  Und  the  minority  unless  by 
Brtae  of  a  power  in  the  deed*  and  he  had  always  taken  the 
nile  to  be*  that  when  a  deed  contained  special  proidsions  for  a 
special  purpose*  those  provisions  of  the  deed  must  be  strictly 
complied  with*  otherwise  dissenting  parties  were  not  bound* 

Then  it  was  jMiid  that  the  subscribers  had  acquiesced*  and 
^at  letters  had  been  sent  to  them  all*  stating  the  terms  of  the 
amIgamatioD.     To  what  extent  the  shareholders  might  turn 

(a)  2  Mao.  Sc  G.  146. 
II  2 
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out  to  be  bound  by  acquiescence  was  not  now  the  question,  for, 
if  there  was  one  shareholder  who  did  not  concur  or  aoqmesoed 
the  directors  were  liable  to  him^  and  there  was  no  proof  that  all 
had  acquiesced.  Some  of  the  subscribers  might  never  even 
have  had  notice,  for  the  letters  sent  might  not  have  reached 
them. 

Mr.  Thompson  had  argued  that  the  deed  did  not  empower 
the  directors  to  authorize  three  of  their  number  to  draw  eheqneSi 
But  though  there  might  not  be  such  a  power  under  the  daiue 
referred  to  in  the  argument,  he  was  of  opinion  that  the  general 
words  of  the  first  clause,  authorizing  the  directors  to  adopt  all 
such  measures  as  they  might  in  their  judgment  consider  necea- 
sary  or  expedient,  gave  them  the  power  in  question.  It  had 
been  dedded  in  Maitlan^s  Cme  (a)  that  the  other  directors 
were  not  liable  in  such  a  case.  The  case  before  Sir  Jomet 
JFarker  proceeded  on  the  ground  that  the  particular  act  com- 
plained of  was  authorized  by  the  whole  of  the  managing  body. 

There  was  not  enough  to  fix  Mr.  Clarke,  but  the  Court 
would  hear  counsel  for  Lord  Harrington.  The  Master's  order 
must  be  varied  by  expressing  it  to  be  made  without  prejudioe 
to  the  rights  of  the  parties  charged  as  against  other  parties. 

Mr.  Bacon  and  Mr.  Speed,  for  Mr.  Clarke,  were  not  called 
upon. 

Mr.  Wigram  (with  whom  was  Mr.  Speed)  for  Lord  Harring- 
ton, read  an  uncontradicted  passage  from  Lord  Harrington*a 
examination  before  the  Master,  which  showed  that  he  had  op- 
posed the  amalgamation  at  the  meeting  of  the  28th  of  Janaary 
1846 ;  but  that  finding  a  majority  of  the  board  detenmned  to 
carry  it  out,  he  insisted  on  the  insertion  of  the  terms  contiuned 
in  the  concluding  part  of  the  resolution,  considering  that  thej 
could  not  be  complied  with  by  the  Derbyshire  Company,  and 
that  the  amalgamation  would  be  prevented  by  their  insertion. 
He  was  then  stopped  by  the  Court,  who  called  on  Mr.  Craig. 

Mr.  Craig,  Lord  Harrington  is  answerable  for  all  resolu- 
tions passed  at  a  meeting  at  which  he  was  present*  The  reso- 
lution is  the  act  of  the  body.  [The  Lord  Justice  Turner. 
Surely  he  cannot  be  answerable  for  a  resolution  passed  by  a 
majority  when  he  opposed  it.  The  Lord  Justice  Knight  Bruce. 
You  are  propounding  a  new  doctrine.  If  a  man  is  present  at 
an  unlawful  meeting,  he  maybe  criminally  answerable  for  what- 
ever is  resolved  there ;  but  if  he  be  present  at  a-lawful  meeting 
which  passes  an  unlawful  resolution,  he  cannot  be  liable  if  he 
protests  against  it.]    It  was  his  duty,  if  he  intended  not  to  be 

(a)  2  Eq.  Rep.  53. 
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liable,  to  bave  taken  steps  to  prevent  the  illegal  liot.  But^  in 
SiCtf  he  adopted  the  xesolution  by  moYiAg  an  amendment  to 
it,  and  the  amended  resolution  is  a  resolution  in  which  he  con* 
coned. 

The  Lord  Justice  Tubkeb.  Mr.  Craig^s  argument  comes 
to  thuy  that  a  party  who  proposes  an  amendment*  is  to  be  taken 
to  have  concurred  in  a  measure  which  the  amendment  proposed 
by  him  was  intended  to  defeat.  I  am  of  opinion  that  Lord 
Hairiogton  ig  not  liable. 

The  Lord  Justice  Khioht  Bbuce  concurred. 

The  substance  of  the  order  made  was  as  follows : 
Dedare  that  the  Master^s  order  is  to  be  without  prejudice  to 
thexighty  if  any,  of  the  parties  charged,  to  stand  in  the  place  of 
any  of  the  contributories  who  may  have  concurred  in  or  other- 
wise adopted  the  amalgamation.  The  appellant  to  bring  into 
Court  2000Z.  within  a  month,  without  prejudice  to  any  question, 
and  on  his  complying  with  this  condition,  the  Master's  order 
not  to  be  enforced  against  him  without  leave  of  the  Court* 
The  2000il  not  to  be  paid  out  without  notice  to  him. 

Solidtors:    Chaplin  ^  HiUiard;  Lacy  if  Bridges;  James 
Boyd;  and  W.  M.  Wilhinsofu 


1855. 
'^ , ' 

LOBDS 

JusncESi 


EXPABTB 

JomisoN. 


Mo' 


WOOD  V.  SCAETH. 


VlCE- 

Cbancellob 
Wood. 

March  2. 

iUOTION  on  behalf  of  the  plaintiffs,  that  so  long  as  the  time  fj^^  exammer 
ofdonog  the  evidence  in  the  cause  should  stand  enlarged  by  may  not,  under 
any  order  made,  or  to  be  made,  the  plaintiffs  might  be  at  liberty  is  &  le  viet. 
to  adduce  further  evidence  before  the  examiner,  and  that  the  ^li^'*.?" 
plaintiff,  J.  C.  Wood,  might  be  at  liberty  to  attend  the  ex-  testimony  of 
amber,  to  be  further  examined  as  a  witness  on  behalf  of  the  J^^!^f" 
plaintiffi,  subject  to  oral  cross-examination  by  or  before  the  ex-  examination 
aminer,  or  that  the  plaintiffs  might  be  at  liberty  to  file  and  use  ^^^  p^^, 
at  the  hearing  certain  affidavits  made  by  witnesses  in  support  notwitbstand- 
of  their  case,  subject  to  oral  cross-examination. '  tendering^the 

The  plaintifib,  who  were  brewers  at  Westminster,  filed  their  ^^"J?*.  ^^' 
bill  for  the  specific  performance  of  an  agreement  to  grant  to  them  case,  and  the 
a  lease  of  a  new  public-house,  contained,  as  was  alleged,  in  certain  ^^^^'^  ^ 
letters  received  by  them  from  the  defendant  early  in  July  1853.  take  his  - 
At  an  interview  between  the  defendant  and  Mr.  Shedlock,  a  p^^Q^ff 'i,  ^t 

liberty  to 
faither  examine  one  of  his  iritnesses  as  to  additional  facts,  although  he  has  closed  his  ease,  and 
the  de&ndanf  g  eridenoe  is  being  proceeded  with. 
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VlCK- 

Cbaivcel]:x>b 
Wood. 


^iaiiment 


confidential  clerk  of  the  plaintiffs^  the  tenns  of  the  proposed 
lease  were  discussed.  The  plaintifis  then  wrote  to  tiie  defend- 
ant, accepting  the  lease  upon  the  terms  originally  oflfered, 
whereupon  a  draft  agreement  was  prepared  and  sent  to  tbe 
plaintiffs  for  their  signature,  in  which  a  premium  of  500/.  was 
required,  in  addition  to  the  rent  The  plaintifis  otgeoted  to 
the  premium,  on  the  ground  that  it  did  not  form  part  of  the 
original  agreement  accepted  bj  them. 

The  defendant  put  in  his  answer,  and  replication  was  filed  on 
the  9th  of  December  1854.  The  time  for  closing  the  evidence 
expired  on.  the  10th  of  February  1855. 

The  5th  of  February  was  fixed  for  the  examination  of  the 
defendant's  witnesses,  and  on  that  day  the  pliuntiffi'  solicitor 
and  counsel  attended  before  the  'examiner.  It  being  objected 
that  the  plaintiffs'  witnesses  ought  to  be  examined  before  those 
for  the  defence,  two  unimportant  witnesses  were,  at  the  sugges- 
tion of  the  examiner,  examined  on  behalf  of  the  defendants,  and 
then  the  plaintiffs'  evidence  was  taken. 

After  Shedlock  had  been  examined  and  cross-examined,  he, 
in  reply  to  a  question  put  to  him  by  the  examiner,  produced  a 
pocket-book,  which  had  not  previously  been  called  for  by  either 
party,  and  in  which  he  stated  he  had  at  his  interview  with  the 
defendant,  and  in  his  presence,  made  an  entry  with  a  pencil,  m 
to  the  terms  required  by  the  defendant  for  the  proposed  lease. 
He  then  stated  the  particulars. 

The  plaintiflBs'  evidence  being  closed,  the  defendant  was  ex- 
amined on  his  own  behalf,  and  he  gave  evidence  as  to  the  entry 
in  the  pocket-book  essentially  differing  from  that  given  by 
Shedlock. 

At  the  condurion  of  the  defendant's  examination,  and  before 
his  other  witnesses  were  examined,  the  plaintiffs'  counsel  ex- 
pressed his  desire  to  further  examine  one  of  the  plaintiffi'  wit- 
nesses as  to  additional  facts,  but  this  was  refused,  the  other 
side  not  consenting  thereto.  The  evidence  was  then  proceeded 
with  on  the  part  of  the  defendant,  and,  at  its  conclusion,  the 
plaintiffs'  counsel  again  asked  permission  to  give  further  evi- 
dence in  support  of  their  case,  and  was  again  refused. 

The  phdntiflb  thereupon  took  out  a  summons  to  enhiige  the 
time ;  and  upon  the  hearing,  the  discussion  was  adjourned  to 
Court,  and  now  came  on,  together  with  the  present  motion. 

Mr.  fF.  D.  Lewii,  in  support  of  the  motion,  contended  that 
by  the  terms  of  the  Chancery  Practice  Amendment  Act  (15  & 
16  Vict  c  86.  ss.  86.  38.  and  40.)  both  parties  were  at  liberty 
to  examine  witnesses  until  the  time  for  closing  the  evidence  was 
expired.    There  was  a  conflict  of  testimony ;  and  under  the 
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qpeoial  drcametanceB  of  the  oase,  the  Court  would,  if  the  appli*     ^  ^^^* 
CBtioQ  were  refuAed,  be  deprived  of  that  testimony,  whieh  the       viob- 
parties  were  ready  to  give.     Under  seetton  86.  either  party  had  0"^c»w>» 
a  distinct  right  to  file  affidavits  made  by  witnesses,  even  though  . 

thej  had  been  examined  Wood 

Mr.  W.  M.  Jame$  and  Mr.  FreeUng,  eaiUri,  insisted  that  no 
sufficient  special  circumstances  had  been  shown  for  the  indulg- 
ence asked.  The  plaintifis*  solicitor  had  distinctly  stated  that 
tlieir  ease  was  dosed.  Section  31.  of  the  Act  prescribed  the 
mode  of  taking  the  examination  of  witnesses.  The  course  now 
proposed  would  not  be  allowed  at  Common  Law  upon  the  ex« 
amiaation  of  a  witness  going  abroad :  Lard  v.  Colvin.  (a)  See 
abo  Thompson  v.  Partridge,  (b) 

The  Yige-Chancellob.  I  must  make  the  order  asked  for  J^idgmmt 
in  this  case*  I  do  not  think  I  can  exclude  auy  witness  from 
giving  evidence,  before  the  examiner  until  after  publication 
bas  passed ;  nor  do  I  find  anything  in  the  Chancery  Practice 
Amendment  Act  to  support  the  defendant's  claim  so  to  ex- 
clude the  plaintifis'  witnesses  in  this  case.  The  case  of  Lord 
T.  Colmn,  decided  by  the  Yioe-Chancellor  Kinderaley,  has  been 
referred  to.  It  afterwards  went  before  the  Lords  Juitices  on 
appeal,  who  upheld  the  decision  of  the  Court  below.  That  case 
Itad  reference  merely  to  the  production  of  documents,  and  does 
not  seem  to  have  any  bearing  upon  this. 

By  the  late  Act,  the  practice  as  to  the  mode  of  conducting 
tbe  examination  of  witnesses  has  been  assimilated  to  that  of  the 
Common  Law  Courts,  in  cases  where  the  witnesses  are  going 
abroad.  I  cannot  say  what  evidence  will  be  produced  in  this 
ease,  but  I  confess  I  do  not  see  how  at  Law  any  fixed  rule  can 
be  laid  down  as  to  the  mode  of  taking  the  evidence  upon  a  com- 
mission for  the  examination  of  witnesses  abroad,  so  that  the 
plainti&'  case  should  be  closed  before  that  of  the  defendant 
commences.  Tbe  discussion,  which  has  arisen  in  this  case,  may 
possibly  lead  to  the  consideration  that  some  alteration  is  re- 
quired in  the  mode  of  conducting  examinations,  so  that  a  witness 
may  not  hear  the  evidence  taken  previously  to  his  own  examina- 
tion.  That  may  be  so,  but  it  forms  no  sufficient  argument  to 
induce  me  to  exclude  the  plaintiffs'  witnesses ;  nor  do  I  see  how 
tbe  circumstance  of  the  plaintiffs'  witness  having  been  already 
examined,  makes  the  defendant's  case  any  stronger,  so  that  the 
witness  should  not  be  examined  a  second  time.  With  regard 
to  the  entry  in  the  pocket*book,  the  witness  says  he  did  not  in- 
sert the  entry  sworn  to  by  the  defendant  as  having  been  read 

(a)  2  Eq.  Rep.  296.  (ft)  2  Eq.  Rep.  73» 
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Wooj> 

V. 
SCABTH. 


over  to  him,  and  which  the  defendant  insiBts  was  the  only  entry 
inserted.  The  book  was  not  called  for  by  either  party,  but 
when  produced^  at  the  instance  of  the  examiner,  the  entry  con- 
tended for  by  the  defendant  was  not  found  in  it.  Here,  no 
doubt,  is  a  great  contradiction  in  the  evidence,  and  perhaps  it  is 
better  that  all  the  facts  should  be  brought  out,  subject  to  any 
observation  that  may  be  made  hereafter  of  the  fresh  evidence 
being  the  result  of  an  afterthought.  I  do  not  think  I  have 
jurisdiction  to  exclude  a  new  witness,  although  I  think  some 
doubt  may  exist  as  to  whether  in  any  case  I  could  exdade  the 
further  evidence  of  a  witness,  who  has  been  already  exanuned, 
and  I  shall  certainly  not  do  so  in  this  case.  The  examiner  has 
stopped  the  examination  of  the  plaintiffs'  witnesses,  publication 
not  having  passed.  The  time  must,  therefore,  be  enlarged  to 
the  16th  of  March. 

Solicitors :  E.  S.  Stephejuon ;  and  Holmes^  Loftus,  tf  Young. 


Vic«- 
Chanckllob 

Wood.  ANGIER  v.  MAY. 

Notice  of  mo-  -l^OTION  to  dissolve  an  injunction,  to  restrain  the  defendants 
tion  for  an  from  issuing  execution  upon  a  judgment,  obtuned  and  signed  by 
to^raltn^  ex-   them  in  an  action  of  ejectment  against  two  of  the  plaintiff's 

ecution  at  law     tenants, 
senred  on  the 
housekeeper 
of  the  de- 
feDdant's 
attorney 
at  law 
Insafficient 
Where  it 
was  stated  in 
the  order  for 
an  injunction 
that  notice 
had  been 
served  on  the 
defendants, 
and  in  the 


.  In  the  afBdavit  filed  in  support  of  the  motion  for  the  uijuno- 
tion  it  was  stated  that,  by  special  leave  of  the  Court,  a  notice  of 
the  motion  in  writing  had  been  served  on  the  persons  acting  as 
the  solicitors  or  agents  of  the  defendants,  and  the  order  was 
drawn  up  with  a  recital  that  it  was  made  on  notice  having  been 
served  on  the  defendants.  It  appeared,  however,  that  the 
notice  had  been  served  on  the  housekeeper  of  the  defendants' 
attorney  only,  and  that  the  defendant  had  not  appeared  on  the 
motion. 

Mr.  FookSf  for  the  defendants,  in  support  of  the  present 
w^serlS***'  niotion,  contended  that  the  service  was  irregular,  and  conse- 
on  the  persons   quently  that  the  injunction  granted  upon  such  notice  was  irre* 

actine  as  so-  it 

licitors  to  the      S^^^  ^^' 

^«^«°^*°^»  Mr.  Role  and  Mr.  Baggallay,  contrct,  argued  that  the  proper 

discharged  for  course  for  the  defendants  would  have  been  to  move  to  discharge 

^^The^^'ro^'  the  order  for  the  injunction.      Moreover,  the  injunction  wa« 

course  jn  such  granted  on  the  26th  of  January,  and  the  defendants  had  taken 

mo^todis.  *°  ®®^®  ^Py*     '^^^  application,  therefore,   came  too  late. 

charge  the 

order,  and  not  to  4i«olTe  the  u^aneticoi* 
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Tbey  referred  to   Tanner   v.  EbDorthy{a),   and    Sidffier  v. 


1855. 
' r— ^ 

VlCB- 

The  riee-Chaneellor.     The  defendants  ghould  move  to  dia-    ^w^!^* 


charge  the  order. 
Mr.  Fooks  aeked  for  leave  to  amend  his  notice  of  motion. 

The  Yice-Chancellob.  It  ocQurred  to  me  at  first  that 
this  would  be  the  proper  course.  It  is  a  mere  slip  in  the  notice, 
and  all  that  is  wanted,  in  my  opinion,  is  to  amend  the  notice, 
80  that  the  motion  may  be,  in  fact,  the  same  as  that  now  before 
Joe.  It  is  a  common  practice  to  amend  notices  of  motion  in 
these  cases,  and  I  think  it  may  be  done  here,  subject  to  the 
qaestion  of  costs. 


Mr.  Fooks  now  moved  upon  the  amended  notice  to  dissolve 
the  injunction,  and  that  the  order  granting  it  might  be  dis- 
charged for  irregularity  or  otherwise.  He  produced  an  affida- 
Tit  filed  since  the  last  motion,  showing  that  when  the  plaintifTs 
Bolidtor  had  served  the  notice  of  motion  on  the  housekeeper,  as 
abo?e  stated,  he  left  also  two  copies  of  the  bill  filed  in  the  cause, 
and,  on  the  3rd  of  February  1855,  wrote  to  the  defendants' 
solicitors,  asking  whether  they  would  appear  for  their  clients', 
to  wUch  they  replied  that  they  had  received  no  instructions, 
and  that  they  were  not  aware  the  defendants  had  been  served ; 
and  that  thereupon  the  plaintiff's  soUcitor  wrote  requesting  the 
retom  of  the  copies  of  the  bill,  that  he  might  personally  serve 
Ae  defendants. 

Mr.  RoU  and  Mr.  Baggalhy  objected  that  the  defendants 
came  too  late. 

Mr.  Fooks,  Notice  of  motion  was  given  for  the  19th  of 
February,  and  there  was  no  opportunity  of  bringing  it  on  before. 

The  yjcE-CHANCELLOB.  This  order  was  obtained  on  notice 
rapported  by  affidavit.  It  is  no  part  of  the  duty  of  the  Court 
to  look  at  the  affidavits  of  service,  but  the  Court  is  in  the  habit 
of  taking  counsel's  word  as  to  the  substance  of  them.  The  order 
most  be  discharged  on  payment  by  the  defendants  of  the  costs 
of  those  affidavits  which  were  unnecessary  for  the  purpose  of 
discharging  this  order.  All  that  is  necessary  for  the  purpose  of 
this  motion  is  the  production  of  the  affidavit  of  service,  and 
upon  that  alone  the  order  is  discharged. 

Solicitors :  T*  J.  Mawe  if  Son  ;  and  J.  N.  Mason. 


Airoisa 

V. 

Mat. 

Judgment 


JSoTCh  8* 
Aryttmentm 


Jiidgmen 


(a)  4  Bear.  487. 


(*)  11  Ves.  202.    But  see  Wood- 
ward T.  Tunnaire^  9  Sim.  801. 


490 


THE  EQUITY  BEP0RT8. 


1855. 
' « ' 

VlCB- 

Chancellob 
Wood. 

March  28. 

Where  a  mar-^ 
lied  woman 
had  filed  a 
bill,  describing 
herself  therein 
and  in  an 
affidavit  in  the 
suit  as  a 
feme  sole, 
and  sabse- 
qoently  ob- 
tained an 
order  to 
revive  upon 
a  joint  affi- 
davit of  her- 
self and  her 
husband  that 
they  had  been 
reeentlj  mar- 
ried, upon 
discovery  of 
the  false 
description, 
the  Older  to 
revive,  and 
the  conse- 
quent pro- 
ceedings 
thereon,  were 
discharged  on 
the  appli- 
cation of  the 
defendant, 
and  leave  was 
given  to  the 
plaintifif  to 
amend  on 
giving  secu- 
rity for  costs. 
Defendant  to 
be  at  liberty 
to  plead  the 
coverture  of 
the  plaintiff  if 
the  bill  were 
not  amended* 

Argument 


DAVEY  V.  BENNET. 

Mr  S^iVD  rS' moved  onbehalf  of  the  defendant,  thattheoider 
to  revive  made  in  the  cause,  and  all  consequent  proceedings 
thereon,  might  be  discharged,  and  that  the  defendant  might  be  at 
liberty  to  plead  the  coverture  of  the  plaintiff. 

The  bill  was  filed  in  May  1854  by  the  pkintiff  Maiy  Davej, 
who  claimed  to  be  a  creditor  of  the  defendant's  late  husband, 
and  prayed  the  usual  administration  decree.  The  plaintiff  de- 
scribed herself  in  the  bill,  and  also  in  an  affidavit  filed  at  the 
same  time,  as  *'  late  of  St  Heliers,  in  the  Island  of  Jersey,  bat 
now  of  Taunton,  in  the  county  of  Somerset,  spinster." 

Various  proceedings  were  taken  in  the  suit  up  to  repli- 
cation,  which  was  duly  filed ;  and  on  the  24th  of  January  1855, 
the  plaintiff  took  out  a  summons  at  chambers  for  leave  to  with- 
draw the  replication  and  to  amend  the  bill  by  adding  the  name 
of  her  husband,  whom,  as  was  stated  in  the  affidavit  filed  in 
February  in  support  of  that  application,  she  had  recently  been 
married  to,  and  was  then  residing  with  at  St.  Martin's  Court, 
St.  Martin's-le- Grand,  in  London. 

The  Chief  Clerk,  considering  that  the  suit  had  abated  by  the 
plaintiff's  marriage,  declined  to  make  the  order,  and  the  suit  was 
afterwards  revived  in  the  usual  way.  Replication  was  then  filed 
in  the  revived  suit,  and  on  the  5th  of  March  the  defendant 
was  informed  by  the  plaintiff's  solicitor  for  the  first  time,  that 
the  plaintiff  was  married  at  the  time  the  original  bill  was  filed. 

Mr.  fV.  R.  ElliSf  for  the  plaintiff,  stated  that  she  had  concealed 
the  fact  of  her  being  married  from  her  solicitor,  who  resided  in 
Jersey,  and  whom  she  had  instructed  to  take  proceedings,  which 
had  resulted  in  the  present  suit  As  soon  as  her  solicitor  bad 
heard  of  the  plaintiff  being  a  married  woman,  he  lost  no  time  in 
communicating  the  circumstance  to  the  defendant  He  asked 
that,  on  payment  of  the  costs  of  the  present  application,  the 
plaintiff  should  have  leave  to  amend. 

Mr.  Sandys  replied.  The  plaintiff  ought  to  give  security  for 
costs.  The  defendant  was  brought  before  the  Court  in  her 
character  of  executrix  by  the  plaintiff,  who  had  described  her- 
self falsely,  both  as  to  condition  and  residence.  ' 


Judgment 


The  Vice-Chancellob.  All  that  I  can  do  is  to  discbarge 
the  order  to  revive  and  the  consequent  proceedings  thereon. 
The  plaintiff  must  pay  the  costs  of  this  motion,  unless  she  will 
give  security  for  costs  or  pay  lOOL  into  Coort  in  respect 
thereof,  on  or  before  the  last  day  of  Easter  Term ;  in  which 
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cue  ihe  may  have  leave  to  amend  the  bilL  If  the  bill  be  not 
amended,  I  am  inclined  to  think  that  under  such  yery  peculiar 
dicametances  the  defendant  should  have  leave  to  plead  the 
eoTertoxe  of  the  plaintiff 

SoKdtors :  O.  J?.  Dodd ;  and  JV.  Sandys. 


1855. 

^— , ' 

Datey 

•     V, 

Bbhnbt. 

Judgment* 


BAZAI.6ETTE  v.  LOWE. 


ViCfE- 

Chancbllou 
Wood. 

-1  r  March  28.  30. 

Motion  under  the  79th  Order  of  May  1845  (a)  to  take  the  The  word 

bill  pro  emfesso  against  the  defendant  George  Lowe.  79th^Geiierid  ** 

The  bill  was  filed  in  October  1854,  and  an  appearance  had  Order  of  May, 

been  entered  for  the  defendant,  under  these  Orders,  by  the  plain-  J^^^' 

tiff,  upon  the  usual  leave  of  the  Court.  n^ean  a  period 

From  the  aflSdavit  filed  in  support  of  this  application,  it  \ii^^\,\^e^ 

appeared  that  the  notice  of  motion  for  Thursday  the  8th  of  ordinwy  week 

March  1855,  was  inserted  in  the  London  Oazette  on  the  6th,  to  Sunday, 

the  13th,  the  20th,  and  Tuesday  the'  27th  days  of  February,  j^^^^^^^ 

The  last  insertion,  therefore,  was  on  the  Tuesday  week  previous  the  Gazeue  of 

to  the  day,  for  which  the  notice  was  given.  motiort^^ 

Mr.  Eddis   submitted  that  the  ^'week**  mentioned  in  the  take  a  bill 

order  was  the  ordinary  week  from  Sunday  to  Sunday,  and,  uiderlS*"' 

therefore,  the  advertisements  were  sufficient  to  satisfy  the  order,  79th  Order 

•^  of  May  1845, 

was  Tuesday 

The  Vice-Chancellob.     The  Registrar  informs  me  that  ^t*^***  ^^ 
the  Tiew  taken  in  the  office  is  that  the  time  must  be  reckoned  The  noUce  of 
&om  seven  days  to  seven  days,  and  this  appears  to  me  to  be  the  ^^^  ^^ 
correct  mode  of  measuring  the  time ;  but  I  will  consider  the  the  8th  of 

point. 


The  Yioe-Chancellob.  As  this  matter  remains  in  some 
degree  of  doubt  in  my  mind,  I  think  it  ought  to  be  taken  in 
favour  of  the  absent  party.  The  79th  Order  says  that,  four 
weeks  before  the  motion  is  brought  on,  the  insertion  of  the 
notice  shall  be  made  in  the  Gazette.  I  think  the  four  weeks  must 
be  held  not  to  mean  four  weeks  from  Sunday  to  Sunday,  in  the 


March. 
Held  insuffi- 
cieot 

JmdgiMmf. 
March  30. 


(a)  Bj  the  79tli  Order,  when  an 
•mtranoe  has  been  entered  for  « 
defendant  under  these  orders,  and 
be  has  not  afterwards  appeared  in 
penon  or  bj  his  solicitor,  the  pbun- 
tif  maj  cause  to  be  inserted  in  the 
I^ndom  Oazette  a  notice  that  on  a 
day  therein  named,  beine  not  less 
wi  four  weeks  after  the  first  inaer* 
tkm  of  s«dh  Botioa,  the  Court  will  be 


moved  that  the  bill  may  be  taken 
pro  etmfeeto  against  such  defendant; 
and  the  plaintiff  is  {iadmr  alia)  to 
satisfy  the  Court,  upon  the  hearing 
of  the  motion,  that  such  notice  of 
motion  has  been  inserted  in  the 
London  Oazette  at  least  once  in  ever j 
week,  from  the  time  of  the  first  in* 
•ertion  up  to  the  time  for  which  the 
notice  is  given. 
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ordinary  vraj,  but  four  weeks  of  Beven  days  each.  What  the 
Court  is  to  be  satisfied  of  is«  that  in  every  week^  up  to  the  day, 
for  which  the  notice  has  been  given,  there  has  been  one  adver- 
tisement. If  the  word  '*  week "  mean  seven  days,  then  the 
party  is  not  within  the  time,  the  last  advertisement  having  been 
inserted  on  the  Tuesday  week  previous  to  the  day,  on  which  the 
motion  is  to  be  heard.  If  it  mean  from  Sunday  to  Sanday, 
the  advertisement  would  have  been  sufficient,  as  being  within 
one  of  those  weeks,  from  Sunday  to  Sunday,  which  ai^  the  ordi- 
nary measure  of  time.  The  very  first  view  of  the  matter 
would  incline  me  to  suppose  that  the  order  contemplated  four 
weeks  of  seven  days  each,  and  certainly  where  there  is  any 
doubt  about  the  expression,  I  should,  in  the  case  of  an  abeent 
party,  feel  inclined  to  adopt  that  view.  The  practice  in  the 
Registrar's  office  is,  I  am  informed,  always  to  act  upon  that 
view.  The  consequences  of  taking  a  bill  pro  confesso  against 
an  absent  party  are  so  very  perilous  that  it  is  better  to  rely 
on  the  usual  practice  of  the  Registrar's  office,  (a) 

Solicitor  z  A.  W*  Irtoitu 


(a)  Thifl  order  of  the  Vice-Chan^ 
eeuor  has  since  been  overruled  by 
the  Lords  Justices^  who  were  of  opi- 
nion that  the  terms  of  the  79th  order 


had  been  substantially,  if  not  lite- 
rallj,  complied  with.  —  Loans  JJ* 
April  27.  1S55. 


Chancbllob 
Stuabt. 

Jan,  25. 

A  bill  was 
filed  bj  a 
mortgagee  in 
fee  of  real 
estate  against 
the  devisee 
in  trust  and 
executor  of 


CROPPER  V.  MELLERSH. 

1  HIS  was  a  suit  by  mortgagees  in  fee  of  real  estate  against 
Mellersh  and  Pontifex,  who  were  trustees  of  the  mortgage,  and 
Bridgerj  the  devisee  in  trust  and  executor  of  the  mortgagorj  for 
a  foreclosure  or  sale  of  the  mortgaged  premises.  The  persons 
beneficially  interested  in  the  equity  of  redemption  had  not  been 
the  mortgagor  made  parties  to  the  suit,  and  a  question  arose  upon  the  caose 
dosureOTsale.  ^™^°K  ^^  ^^^  hearing,  whether  Bridger,  the  devisee  in  trust  and 
The  persons  executor  of  the  mortgagor,  did,  under  rule  9.  of  section  42.  of  the 
ter^t^  in'^the  Chancery  Practice  Amendment  Act,  16  &  16  Vict.  c.  86.,  suffi- 
eqaity  of  ciently  represent  in  the  suit  the  persons  beneficially  interested 

were  not  made  in  the  equity  of  redemption  under  the  will,  or  whether  sack 
parties  to  the    persons  were  necessary  parties  to  the  suit     Bridger  had,  by  his 

answer,  objected  that  those  persons  were  necessary  parties. 

Mr.  Wigram  and  ^x^Piggott^  for  the  devisee  in  trust,  objected 
that  the  persons  beneficially  interested  in  the  equity  of  redemp- 

15  &  16  Viet 

c.  86.,  those  persons  were  necessary  parties. 

It  is  only  in  extraordinary  cases  where  the  Conrt  will,  in  foreclosure  suits,  consider  it  safe  to 
proceed,  under  the  above  role,  in  the  absence  of  the  persons  beneficially  interested  in  the  equity  d 
redemption. 


suit 
Hdd,  that 
notwithstand- 
ing rule  9. 
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tion  were  necessary  parties  to  the  suit,  and  that  it  conid  not 
proceed  in  their  absence. 

Mr.  CraiffBJid  Mr.  Druce^  for  the  plaintifis,  in  support  of  the 
bill^  contended  that  Bridger,  the  devisee  in  trust  and  executor 
of  the  mortgagor,  sufficiently  represented  the  persons  beneficially 
interested  in  the  equity  of  redemption.  They  relied  upon 
Hanman  y.  BUey  (a),  and  Sale  v.  Kitson  (b) ;  and  referred  to 
rule  9.  of  section  42.  of  15  &  16  Vict  c.  86, 

Mr.  Henry  Stevens  for  Mellersh,  one  of  the  trustees  of  the 
mortgage. 

The  Yige-Chakcbllob.    I  think  that  there  should  be  no     Judgment 
misapprehension  in  a  case  of  this  kind*    There  may  be  cases 
in  foredoeure  suits  where  the  Court  may  think  it  safe  to  pro- 
ceed  with  nobody  before  it  interested  in  the  equity  of  redemption 
bat  the  trustee.    Those,  however,  are  extraordinary  cases ;  and 
whoerer  considers  the  scope  and  object  of  rule  9.  of  section  42. 
of  the  Chancery  Practice  Amendment  Act,  and  the  nature  of 
a  foreclosure  suit,  must  see  that  it  would  be  dangerous  to  hold 
tiiat  the  general  rule  is  such  as  has  been  contended  for  on  be- 
hai£  of  the  plaintiff.  The  object  of  a  foreclosure  suit  b  to  enable 
the  mortgagee  to  acquire  the  absolute  interest  in  the  mortgaged 
property  as  against  those  entitled  to  redeem.     The  rules  of  the 
Court  are  not  imperative  upon  the   mortgagee  to  bring  be- 
fore it  everybody  entitled  to  redeem.    But  there  can  be  no 
soit  for  foreclosure  unless  there  is  some  beneficial  interest  to 
foreclose.     An  equity  of  redemption  is  so  far  a  beneficial  in- 
terest as  to  be  considered  in  the  ordinary  course  as  real  pro- 
perty.   There  are  very  few  estates  which  are  not  subject  to 
Bome  incumbrance,  and  to  an  equitable  interest.     The  present 
plabtifis  file  a  bill  to  foreclose  the  equity  of  redemption  in  a 
mortgaged  estate,  and  in  order  to  effect  their  purpose  they 
must  bring  before  the  Court  the  persons  having  the  equity 
of  redemption  sought  to  be  foreclosed.    Bule  9.  is  intended 
to  remedy  the  expense  and  delay  in  suits  for  the  administra- 
tion of  trust  estates  where  many  persons  are  interested,  and 
where  there   is  a  trustee  before  the  Court  who   might   pro- 
perly represent  the  cestuis  que  tmst^  and  the  scope  and  object  of 
that  role  were  to  enable,  in  fit  cases,  and  in  fit  cases  only,  the 
trustee  of  the  real  estate  to  represent  the  interests  of  the  cestuis 
que  trust  on  the  same  footing  as  that  on  which,  under  the  old 
practice,  an  executor  represented  those  beneficially  interested  in 
personal  estate.     There  are  many  cases  in  the  administration  of 
trusts  by  this  Court  in  which  that  rule  has  a  most  beneficial 
(a)  9  Hare,  App.  p.  xL  (6)  3  Do,  G.  M.  &  G.  119. 


494 


THS  EQUnr  REFOBTS* 


185^. 

' » » 

VlCK- 

Chancbllos 
Stua&t. 


Cbopfsr 

V, 


operatioiL  The  Court  has  to  deal  with  many  caees  where  the 
rights  of  the  ceituis  que  trust  are  such  ae  would  make  it  highly 
oppressive  to  them  to  be  dragged  before  it  as  litigant  parties. 
But  it  can  hardly  be  said  that  under,  the  rule  in  question  the 
Court  is  authorized  to  enable  the  trustee  to  represent  the  bene- 
ficial interest  in  the  ordinary  case  of  a  foreclosure  suit  With 
reference  to  the  cases  of  8aie  t.  KiUon  and  Hanman  v.  Biky^  I 
must  take  it  that  the  Court  thought  that  it  could  safely  proceed 
in  those  cases  on  the  principle  of  representation.  That  this 
Court  should  deal  with  the  equity  of  redemption  in  the  abeence 
of  the  persons  entitled  to  redeem  would  be  eminently  unjust, 
and  it  would  be  depriving  persons  of  their  property  without 
their  knowledge,  and  so  completely  depriving  them  of  it  that 
the  decree  so  obtained  without  their  knowledge  might  be  plesded 
against  them.  The  Legislature,  when  it  enacted  rule  9.  of 
section  42«,  gave  the  Court  a  discretion,  on  the  hearing,  to  make 
the  parties  beneficially  interested  under  the  trusts  parties  to  the 
suit.  In  the  present  case  I  cannot  proceed  in  the  absesee  of 
the  parties  entitled  to  redeem.  I  think  the  objection  a  good  one, 
and  I  am  bound  to  allow  it.  Let  the  cause  stand  over,  with 
liberty  to  amend  by  adding  parties  as  the  plaintiflb  may  be  advised, 
and  order  that  the  plaintifb  do  pay  to  the  defendant,  Bridger, 
the  costs  of  the  day,  he  having  by  his  answer  taken  an  objection, 
for  want  of  parties,  which,  the  Court  holds  to  be  good,  {a) 

Solicitors:  Bennett  t[  Field;  and  Holmes^  Loftus,  jf  Young* 

(a)  Vide  WHkim  v.  Beevee^  ti^fra. 


VlCB- 

Chancellob 

w«>'»-  WILKINS  V.  EEEVE&  (i) 

March  S> 

Amiitwaiin-  FORECLOSURE  SUIT.  The  plaintiflft,  who  were  the  tnia- 
mortgagee^  ^  tecs  and  exccutors  under  the  will  of  the  party  entitled  to  the 
against  the       mortirase  debt,  which  was  secured  by  a  term  of  one  thousand 

trustee  for  o  o  '  y 

sale  of  the  pro-  years,  filed  their  claim  for  a  foreclosure  against  Stephen  Reeves, 
peityaDdex-    ^jj^  ^^  ^^  Surviving  executor  and  trustee  for  sale  of  the 

ecator  of  the  , 

mortgaged  premises  under  the  will  of  the  mortgagor. 

On  the  claim  coming  on  for  hearing,  a  question  aroae  whether 
the  eesiuii  que  trust  of  the  mortgagor  ought  not  to  have  been 
made  parties  to  the  suit. 

Mr.  B.  W.  E.  Forstert  for  the  plaintifls,  contended  thai  upon 

(6)  Vide  Cropper  v.  MeUenhj  anti,  p.  492. 
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true  ooDBtruetioii  of  Beotion  42.  rule  9.  of  the  Chancery 
Juriadicticm  Amendment  Act^  the  c^stuU  que  trust  were  not 
neceaary  parties;  and  relied  upon  the  oases  of  Hanman  y. 
i2t2rjf(a),  and  Sale  v.  Ktt$aH.(b)  There  was,  however,  a  later 
cm  d  Cropper  y.  MeUersh(e),  in  which  Vice-Chancellor  Stuart 
held  that  the  eestuis  que  trust  ought  to  be  made  parties. 
The  defendant  did  not  appear. 

The  YiCB-CHANCifiLLOB,  after  referring  to  Goldsmid  v. 
Stmehewer  (d),  said,  the  object  of  the  Legislature  was,  in  cer~ 
tain  casefl^  to  diminish  the  expense  of  bringing  mere  formal 
parties  before  the  Court,  and  the  power  given  to  the  Court  on 
the  hearing,  to  order  the  parties  beneficially  interested  to  be 
made  parties,  was  considered  a  sufficient  safeguard  against  any 
abuses  that  might  arise  under  the  rule.  The  remarks  of  Yice- 
Chaocellor  Stuart,  in  Cropper  v.  Mellersh,  would  go  to  the  root 
of  this  enactment  in  every  ca^e*  Although  I  have  the  greatest 
reject  for  that  decision,  still  I  confess  I  feel  bound  by  the 
other  authorities.  I  see  no  reason  why  the  rule  should  not 
Apply  to  the  case  of  mortgagor  and  mortgagee.  There  must 
be  the  common  decree  for  a  foredosure  of  the  term. 

Solicitor :  A.  M* Arthur  Low. 

(a)  9  Hare,  App.  zl.  (c)  24  L.  T.  267.;  S.  C.  3  £q.  Bep. 

{h)  3  De  G.  AL  &  G.  119.  492. 

(d)  9  Hare,  App.  zxxviii. 
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M'CULLOCH  V.  GBEGORY. 


VlCB- 

Cbancbixob 
Wood. 

Jan.  29,  SO,  31. 


This  was  a  petition  by  Dr.  Dawson,  who  thereby  sought  to  Jj^  *^f^' 
be  relieved  from  a  purchase  of  property  sold  under  an  order  estate  di- 
made  in  the  cause  on  the  10th  of  July  1852.  wW^^de^an 

The  property  was  put  up  to  auction  on  the  14th  of  Decern-  order  of  the 
ber  1853,  subject  to  conditions.  wm  eiro-^ 

By  the  second  condition,  each  purchaser  was  required,  on  or  neoiwiy  set 
before  the  10th  of  February  1854,  to  pay  the  balance  of  his  word  "them" 
purchase  money  into  the  bank.     The  third  condition  provided  havi°g^«tt 

•^  *  inserted  for 

"  their  chil- 
^Ki^^io'as  to  make  it  appear  that  the  estate  to  he  sold  vas  a  fee  simple  absolute ;  hat  in  the  deed 
■ttt  ahsCnetcd  the  wiU  was  recited  correoUy.  The  counsel  for  the  purchaser  did  not  discover  the 
^^^Ktepancy  between  the  two  statements  of  Uie  will  in  the  abstract,  though  he  required  the  will  to 
^  examined  for  other  purposes,  which,  however,  was  not  done.  After  the  purchaser  had  ac- 
cepted the  title  and  paid  his  purchase  money  into  Court,  but  before  a  conveyance  was  executed, 
the  error  was  discovered. 

Bdd,  that  be  vaa  entitled  to  be  discharged  from  his  putchase,  and  to  be  repaid  the  purchase 
^pey,  but  without  interest ;  and  that  he  should  pay  the  costs  of  all  parties  appearing  upon  the 
petition,  except  those  of  the  person  by  whose  negligence  the  error  had  been  committed. 

Payment  of  pnrcfaase  money  into  Court  by  a  purchaser  by  the  advice  of  counsel,  and  with  full 
novledge  of  aU  the  facta^  is  a  waiver  of  the  purchaser's  right  to  object  to  the  title. 
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for  the  delivery  of  the  abstract  within  seven  dajs  after  the  8&Ie 
and  the  commumcation  by  the  purchaser  of  any  reqaisitiong 
or  objections  within  twenty-one  days  thereafter,  or  that  he 
would  be  considered  as  having  accepted  the  title. 

Several  lots  were  bought  in,  and^  amongst  others,  the  lot  in 
question;  and  on  the  23rd  of  December  1853,  Dr.  Dawson,  the 
petitioner,  made  an  offer  for  the  absolute  purchase  of  the  fee 
simple  of  this  lot,  which  being  accepted  on  the  11th  of  January 
1854,  the  time  for  completing  the  purchase  was  extended  to 
the  20th  of  February. 

The  Master's  report,  approving  the  purchase,  was  confirmed 
nisi  on  the  16th  of  March,  and  by  an  order  dated  the  8th  of 
June,  the  petitioner  was  directed  to  pay  his  .purchase  money 
into  Court  on  or  before  the  20th,  but  without  interest,  in  con- 
sequence of  the  previous  delay.  The  money  was  paid  in  ac- 
cordingly. 

The  abstract  purported  to  contain,  inter  aUa,  an  exact  copy  of 
the  will  of  one  John  Thompson,  who  died  in  1843.  The  will» 
so  far  as  is  material  to  the  present  question,  was  as  follows:  — 

<<  This  is  the  last  will  and  testament  of  John  Thompson,  of 
the  Priory,  rHampstead.    I  do  hereby  constitute  Conmiissioner 
Maye,  Esq.,  the  Eev.  Webb  Ellis,  of,  &c.,  and  Amos 
Gktnn,  of,  &c,  as  my  trustees  to  this  my  will,  for  the  very  express 
terms  and  injunction  hereafter  made,  by  trusting  they  will  be 
strictly  adhered  to.     I  divide  my  estate  in  eight  parts,  in  the 
following  proportions :  I  give  demised  and  between  to  my  great 
grand-nephews    Francis,   James,    and  John    M^Culloch;   to 
Francis  5  eights,  to  James   1^  eights,  to  John  1^  eights, 
and  on  the  exact  same  terms  and  conditions  I  give,  demise,  and 
bequeath  to  all  'their  children;'  but  should  it  so  happen  that 
they  grant  any  post-obits  by  way  of  anticipation,  or  do  any  act 
or  deed  unbecoming  their  situation,  such  nephew  to  lose  all 
right,  title,  and  interest  in  such  share,  and  go  to  the  other  two 
shareholders,  and  the  alike,  and  to  their  children  aforesud  ;  but 
that  no  advantage  may  be  taken  of  them,  a  case  may  be  pre- 
pared and  submitted  to  some  gentleman,  whose  award  shall  be 
binding  to  all  parts,  and  may  be  made  a  rule  in  Court  at  West- 
minster." 

In  setting  out  this  will  in  the  abstract,  the  word  '^  them  *  was 
substituted  for  the  words  '^  their  children,"  occurring  imme- 
diately after  the  devise  to  the  three  great  grand-nephews. 

The  next  document  abstracted  was  an  agreement  entered 
into  between  the  M'CuUochs  and  the  heiress-at-Iaw,  in  which 
the  will  was  recited,  and,  as  regarded,  this  particular  part,  cor- 
rectly.   The  extraordinary  character  of  the  will  was  also  noticed 


THE  EQUTTT  REPORTS* 


497 


in  the  recital  as  being  written  on  three  sheets  of  paper  in 
pencil,  with  seTeral  erasures  and  cancellations. 

The  conveyancer  before  wh<Hn  the  abstract  was  laid,  made 
some  reqniffltions  and  observations  upon  the  title,  but  entirely 
overlooked  the  discrepancy  between  the  will  and  the  recital  in 
ihe  agreement  above  stated.  He^  however,  recommended  an 
eumiiiation  of  the  pleadings  and  a  reference  to  the  probate 
copy  in  r^;ard  to  other  parts  of  the  wilL  The  purchaser's  soli- 
citor Delected  to  examine  the  will,  and  in  tUs  way  the  mis- 
take remiuned  for  the  time  unnoticed. 

On  the  7th  of  July  1854  the  petitioner's  solicitors  forwarded 
to  Mr.  Brandon,  the  solicitor  of  Israel  Bussell,  who  had  the 
conduct  of  the  sale,  a  copy  of  the  draft  conveyance  and  of  coun- 
lel's  requisitions  in  respect  of  the  title,  when,  in  the  comrse  of 
the  coomiunications  that  took  place,  the  error  was  disco- 
Tered,  which,  in  connection  with  other  circumstances,  prevented 
the  plamtiff  firom  deducbg  a  good  title ;  and  in  consequence 
the  petitioner  claimed  to  be  discharged  from  his  purchase  and 
to  receive  back  hb  purchase  money.  This  being  declined  by 
Mr.  Brandon  on  behalf  of  the  plaintiff,  the  petitioner  presented 
his  petition,  embodying  the  above  statement,  and  also  in  sub- 
stance the  abstract  of  title  and  will  of  John  Thompson,  and 
praying  to  be  dischaiged  from  his  purchase,  and  to  be  repaid 
hia  purchase  money  with  interest,  and  costs,  and  the  expenses 
incorred  in  investigating  the  title. 

Ur.  ChandJesB  and  Mr.  Hardy ^  for  the  petitioner,  Dr.  Daw- 
ion,  contended  that  he  was  entirely  misled  by  the  error  in  the 
abstract,  frofn  which  he  was  induced  to  suppose  that  he  was  pur- 
channg  an  estate  in  fee  simple,  instead  of  which  the  children, 
who,  being  no  parties  to  the  suit,  could  not  be  bound  by  the  de- 
cree, might,  at  some  future  time,  successfully  claim  the  estate 
after  the  plaintiff's  death.  Under  these  circumstances  the  Court 
vould  relieve  against  such  a  misrepresentation,  even  though 
the  petitioner  had  not,  before  accepting  the  title,  adopted  the 
precaution  of  examining  the  will  with  the  abstract.  They  cited 
on  the  point  of  construction  fVUiPs  Case  (a),  Jeffery  v.  JSony-' 
fBood(b),  Bawen  v.  Scowcraft{c),  and  Parker  v.  Birks.  (d)  On 
the  other  point,  as  to  the  specific  performance,  they  relied  upon 
Buufham  v.  Bingham  (e),  Suffden  on  Vendors  and  Purchasers  {g\ 
Sarriscn  v.    Coppard  (A),    Ward  v.    Trathen  (t),  Warren  v. 
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(a)  6  Rep.  16.  b. 
(&)  4  Madd.  398. 
(c)  2  Y.  &  C.  Excb.  640.  6G1. 
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lUchardMan  (a),  Lachlan  v.  BegnoUM  (&)»  Pyrhe  y« 
ham.  (c) 

Mr.  iZo2^  and  Vi.  W.  P.  Murrcof  for  Mn.  Giegorjf  the 
hdrcBB  ftt*law, 

Mr.  mUcock  and  Mr.  J?arMyi  for  Mr.  Brandon^  the  solicitor 
of  IomI  Biomdik  who  had  the  conduct  of  the  sale.  Tiiere  wts 
no  attempt  at  oooeeahnent  in  regard  to  the  mistake  iiuid«  in  the 
abstract  [7%e  Vice- Chanedhr.  I  do  not  conoem  that  any- 
thing of  the  sort  had  been  done,  but  there  was  doiA)tIe8i  conn- 
derable  negligence.]  The  real  question  was  whether  what  bad 
taken  place  did  not  amount  to  an  acceptance  of  the  tide  under 
the  third  oondilaon  of  sale.  They  referred  to  Oreen  v.  Ab- 
ford(d)t  Arthur  t.  HughM{e)t  Jarman  an  WiU»{g)i  &ewari 
an  Camoey anting  {Ji)t  Sugden^i  Vendors  and  PurchaMtr${i)t  and 
Mm'ky  v.  Cook,  {k) 

Mr.  IV.  M.  James,  Mr.  Js  V.  Prior,  Mr  ToUer,  Mr.  T.  B. 
T€rreU,Mt.  W.  N.  Niehoban,  Mt.  BaUen^md  Mr.  fF.  Fontff, 

appeared  for  the  seyeral  incnmbrancers,  and  other  parties  inte- 
rested in  snppcHrting  the  purchase. 

Mr.  Chandiess,  in  reply ,  cited  Thomas  ▼•  I-awett{l)y  and  Sh^ 
herd  t.  Ksailsy.  (m) 


Jan,  81. 


The  Yice-ChancAllob.  By  thb  petition  Dr.  Dawson 
seeks  to  be  relieved  from  the  purchase  of  one  of  the  larger  lota 
sold  under  the  decree  in  this  cause,  to  the  amount  of  2500^>  in 
consequence  of  a  series  of  misrepresentatbns,  that  have  taken 
place  with  regard  to  the  conduct  of  the  sale.  The  first  difficoity, 
perhi^  has  arisen  from  the  circumstance  of  there  having  been 
a  will  of  such  an  uncertain  character^  that  the  parties  themaelTes 
thought  it  right  to  compromise  it,  and  the  Court  thought  it 
right  on  behalf  of  an  in&nt  to  compromise  the  claim  of  the 
infant  under  the  willt  by  allowing  him  to  take  considerably  letf 
than  the  actual  value  of  the  property,  which  he  would  hare 
taken  under  the  wilL  A  bill  was  filed  on  the  part  of  three 
persons^  who  became  entitled  under  the  compromise  to  16»0002. 
out  of  the  estate.  The  Court  directed  this  sum  to  be  rvsed  by 
a  sale  of  the  property.  I  do  not  doubt  that  in  ordering  the  sale, 
the  Judge,  beforo  whom  the  matter  had  been  discussed,  under' 
took  only  to  sell  that  which  the  Court  could  properly  dispose 


713. 


(a  I  You.  1. 

(b)  Kay,  62. ;  S.  C.  2  Eq.  Rep. 
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10  Hare,  1. 
2  Beav.  70. 
(e)  4  Bear.  506. 
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of.   The  wording  of  the  decree  would  probftbly  lead  to  the  in-        iWi*  ^ 
/erence  thai  the  whole  property  was  oap*ble  of  being  offered        vice. 
(or  sale.    That  question  might  well  have  been  guarded  againat   O&atosllob 
nnder  the  decree,  when  the  conditions  of  sale  were  being  pre« 
tnred.    Of  course  all  that  eould  be  sold  was  the  interest  of  the 
M<Cu(Idehs  in  the  estate,  whalerer  it  was  undor  the  will,  and 
that  of  the  heir-4it4aw.     If  the  title  had  been  submitted,  under 
the  new  practice,  to  the  conveyancing  counsel,  or,  under  the  old 
practice,  to  the  Master,  there  can  be  no  doubt  that  such  couf 
ditions  of  sale  would  have  been  prepared  as  would  have  obviated 
ill  the  difiicnlty  that  has  arisen  in  the  present  case*     Unfor* 
tonately  Uie  estate  has  been  put  up  for  sale  as  if  it  were  a  dear 
fee  ample  estate,  and,  having  been  so  sold,  the  title  was  sub* 
mitted  to  the  purdiaser.  Dr.  Dawson,  and  the  abstract  of  title 
seat  to  him.     The  will  is  there  stated  in  such  a  manner  that  with- 
out doubt,  ttiy  one  reading  it  would  conclude, — although  it  is  a 
terj  strangely  worded  will,*-^that  the  party  had  a  clear  fee  simple. 
The  gift  is  stated  as  a  devise  in  fee  to  tiie  three  great  grand- 
nephewBi  no  mention  being  made  of  their  children  in  that  part  of 
the  will.  In  the  limitation  over,  in  the  event  of  their  doing  certain 
sets,  the  estate  was  to  go  over  to  the  other  two  great  grand-ne* 
phews  and  the  like,  and  to  their  children  aforesaid*     No  doubt, 
uy  one  looking  at  that  will  would  perceive  some  obscurity  in  the 
eipresnons  of  the  testator,  but  there  being  a  clear  devise  in  words 
large  enough  to  carry  the  fee,  the  obscurity  of  these  additional 
words  would  not  destroy  the  effect  of  the  devise,  and  it  would 
lemsb  to  those  parties  in  fee  rimple«  That  was  the  form  in  which 
it  was  submitted  to  the  gentleman,  who  had  to  advise  on  the  ab- 
>traot.    It  appears,  however^  there  was  an  error  in  submitting 
the  abstract  in  that  form,  of  which  no  satisfactory  exphmation 
^  been  given.    In  whatever  way  the  error  arose,  the  pur- 
chaser is  unaflSected  by  that  part  of  the  question.     An  abstract 
tt  sent  to  him,  and  he  supposes  he  has  one  prepared  in  the  or- 
dinary form.     There  the  case  stands,  so  far  as  the  abstract  is 
concerned,  and  if  it  rested  there,  one  would  think  the  purchaser 
gieady  aggrieved,  because  it  is  just  possible  that  his  counsel 
might  have  been  satisfied,  as  is  often  the  case  with  r^ard  to  a 
copy  of  an  instrument  of  this  description,  although  he  seems  to 
have  suggested  to  his  client  that  the  official  copy  should  be  in- 
spected.    In  efiect,  the  counsel  for  the  purchaser  acted  without 
uiy  examination  of  the  document,  assuming  it  to  be  correct;  so 
that  if  there  had  been  a  cqnveyance,  there  could  be  no  doubt 
how  this  case  must  have  been  decided*     The  purchaser  must 
Ittre  taken   all  the  consequences  of  his  carelessness,  as  was 
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the  case  ia  Tlwmat  v.  Powell  (a)  It  would  be  impoedUe  to 
allow  hiiDj  and  I  know  of  no  case  authorizing  me  to  allow  a 
party » to  rescmd  a  contract  of  that  description.  The  cases  cited 
were  different  from  that 

The  question  then  renudns  as  to  what  ought  to  be  done  in 
case  the  advisers  of  this  gentieman,  and  he»  hj  thdr  advicci 
have  been  really  misled  by  the  abstract  in  such  a  manner  as 
that  he  waived  all  objection  to  the  title»  and  paid  the  poicbaae 
money  into  Court 

The  first  point  to  be  determined  is,  whether  or  not  the  pnr- 
chaser^s  counsel  has  been  misled.    In  the  ordinary  case  of  a 
purchaser  being  advised  by  counsel,  and  doing  nothing  more  in 
the  case,  the  opinion  of  his  counsel  would  not  be  condu^ve 
upon  him.    But  if  a  purchaser  being  advised  by  counsel,  with  a 
full  cc^izance  of  all  the  facts,  pay  hb  money  into  Court,  it  y  a 
waiver  of  all  objections.     In  this  case  I  think  it  is  clear  that  the 
counsel  was  mistaken.      It  is  certainly  most  singular  that  this 
mistake  in  the  abstract  should  have  been  overlooked^  for  imme- 
diately following  this  will,  as  abstracted,  is  another  deed,  in  whkh 
the  exact  state  of  the  circumstances  is  correctly  redted  from  the 
will,  with  its  peculiar  character,  the  number  of  dieeta  of  paper, 
upon  which  it  is  written,  the.  pencil  marks  upon  it,  and  the  other 
particulars,  and  it  is  singular  that  this  should  not  have  attracted 
attention  and  suspicion.     On  the  other  hand,  there  was  much  to 
lay  attention  asleep  in  this  matter ;  for  that  which  purported  to 
be  an  abstract  of  tlie  will,  which  of  course  is  the  principal  thing 
to  be  regarded,  purported  to  be,  though  not  perhaps  9kfac  simSe, 
at  any  rate  something  in  the  nature  of  it.    It  contained  the 
passages  struck  out,  precisely  as  they  are  struck  out  in  the 
document,  and  appeared  to  be  a  careftil  copy  exactly  mnular  to 
what  the  will  really  was.    That  the  recital  in  the  deed  next  fol* 
lowing  was  correct  is,  perhaps,  most  probable,  but  this  very  dr- 
cumstance  will  account  for  its  having  been  overlooked ;  for  the 
conveyancer  having  had  his  attention  drawn  to  that  which  pur- 
ported to  be  an  abstract  of  the  will,  and  finding  the  same  in- 
strument recited  in  the  next  deed,  nught  very  probably  say,  firom 
an  inadvertence,  to  which  we  ore  all  subject,  thai  was  the 
instrument  he  had  just  read,  and  therefore  he  need  not  read  it 
again.     This  does  not  rest  upon  coxgecture,  for  tiie  abetract  itself 
furnishes  the  strongest  evidence  that  the  recital  did  not  attract 
his  attention.     There  is  not  only  the  circumstance  in  his  opinion 
of  his  always  calling  the  party  the  devisee  without  any  misgiv- 
ing as  to  the  possible  interest  of  these  children,  but  I  find  with 
regard  to  two  or  three  passages  of  the  abstract,  a  careful  atten- 
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tbn  to  recitab,  which  is  eyidenoed  by  the  marginal  obflervations,      .  ^^^*  . 

such  88,  ^*  This  must  be  shown ; "  **  It  must  be  proved ; "  and  in        Vicb- 

another  part,  **  There  is  some  omission  here."    Then  comes  this    ^"woS!^* 

will^abstoicted  in  the  form  I  have  described^  almost  a/ac  gimile. 

Against  the  agreement  reciting  this  will  I  do  not  find  a  single 

observation;  hence  it  is  quite  manifest  that  the  conveyancer 

attended  to  the  will,  and  to  that  only*    It  is  impossible  he  could 

Imve  looked  at  the  agreement,  and  not  have  seen  a  discrepancy 

of  that  kind,  suggesting,  whatever  may  be  the  effect  of  the 

w(»d0,  a  question  as  to  whether  it  was  a  devise  to  them  in  fee,  or 

a  gift  to  them,  and  another  gift  in  the  form  described  to  the 

children.    No  one  can  question  that  any  conveyancer,  having 

his  attention  directed  to  the  recital,  would  at  once  have  discovered 

this  particnlar  discrepancy. 

The  counsel,  then,  bdng  clearly  misled  by  this  statement, 
the  only  remmning  question  is,  whether  a  purchaser,  being  so 
misled,  and  being  also  guilty  of  gross  carelessness  in  not  inves- 
tigatbg  the  title,  is  too  late,  before  his  money  is  disposed  of,  and 
before  the  conveyance  is  executed,  for  they  are  both  ingredients 
in  the  case,  and  before,  in  fact,  he  has  any  covenant,  in  object^ 
iog  to  a  title,  which,  to  say  the  least  of  it,  is  doubtful ;  for  a 
question  does,  arise  upon  this  will  with  regard  to  the  gift  to 
the  children,  and  I  cannot,  therefore,  as  it  seems  to  me,  force 
this  title  upon  Dr.  Dawson. 

Then,  as  to  interest  and  costs.  The  whole  matter  rests  be- 
tween this  gentleman  and  Mr.  Brandon ;  and  what  I  have  to 
observe  is  this :  I  must  consider  that  Dr*  Dawson's  counsel  did 
his  duty  upon  the  abstract,  always  perhaps  excepting  the  not 
moatural  indifference  to  the  recital  of  the  will,  in  the  next 
abstnMsted  inatmment.  A  duly,  then,  is  thrown  upon  the 
purchaser's  solicitor,  which  he  ought  to  have  performed.  He 
was  told  to  investigate  the  will,  and  see  the  probate,  and  surely 
if  ever  there  w'ere  a  case  calling  for  an  inspection,  this  was  such 
a  case.  .  I  cannot  conceive  any  case,  in  which  a  party  could 
be  put  to  the  exercise  of  his  own  diligence  to  discover  errors, 
stronger  than  the  case  now  before  me,  and  which  he  must  have 
discovered,  if  he  had  done  so,  before  paying  the  money  into 
Coort  The  other  parties  might  possibly  have  rescinded  the 
contract  under  the  conditions  of  sale  without  interest  or  costs. 
The  only  possible  costs  would  have  been  whatever  expense 
niight  be  occasioned  by  that  particular  error.  I  think,  under 
these  circiunatances,  the  negligence  on  both  sides  having  been  very 
great,  that  the  extreme  n^ligence  on  the  part  of  the  purchaser 
does  not  entitle  him  to  anything  more  than  to  receive  back  his 
purchase  money.    I  do  not  think  it  entitles  me  to  give  him  any 
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intereet,  beeauie  had  ha  diaeoyerad  tha  arpor  is  tinia,  ke  new 
would  have  paid  the  laonejf  and  it  was  owing  solely  to  hb  own 
negligence  that  he  did  not  diaeover  it  I  say  nodiiiig  of  the 
ciroumatanoe  of  the  money  not  having  been  laid  ont ;  that  leemi 
to  have  been  a  qneetion  vather  for  the  consideiation  of  the  ven- 
dor than  for  him,  bat  in  tmth  no  interest  has  been  made.  I«m 
not»  therefore,  allowing  the  other  party  to  retain  any  profit  made 
by  the  money,  and  in  that  respect  there  is  nothing  to  be  re- 
funded. I  cannot  do  more  than  give  thia  gentlemaa  back  his 
money,  and,  as  I  think,  if  he  had  diacovered  the  error  in  proper 
time,  he  would  have  avoided  all  the  difficulty,  he  muat  pay  the 
coats  of  hia  own  aj^lioation  to  aet  himaelf  right. 

^With  reapect  to  the  iaeumbraiioers,  who  have  been  8er?ed 
with  and  appear  upon  thia  petition,  the  rule  ia  that  whan  tkey 
are  to  be  paid  out  of  the  fund,  only  one  aet  of  coata  ia  aauilly 
allowed.  But  where  they  are  paid  hoatilely,  as  between  party 
and  party,  the  caae  ia  aomewfaat  different ;  and  I  am  afraid  Mr. 
CkandkiM^  dient  moat  pay  the  costs  of  all  parties  except  Mr. 
Ruaaell,  who  must  pay  bis  own  coats. 

Solicitors:  SmUk^  SHemiinji,  {r  Croft;  Cooper  ff  Bodftcns 
O.  S.  Brandon;  W.  D.  Cooper;  R.  Fell;  J.  Dangafoii; 
J.  F. Elmlie;  E.  Darby;  W.  Ley;  WUde,  Reee,  ^  Co.;  J.  M. 
Yette  ;  and  Humphreys  tf  MarebalL 


Master  ov 
THB  Rolls. 

Feb.  28. 
March  1.  24. 

The  commis- 
sioners have 
power,  ander 


MINET  V.  LEMAN. 

UN  the  Hthof  July  1854  James  Lemaneontnioted  with  Jaaei 

Lewis  Minet  for  the  purchase  of  an  estate  at  Braated,  io  tbe 

the  147th  sect  Gounty  of  Kent,  and  it  was  agreed  that  certain  partieulan  and 

conditions  of  sale  which  had  been  prepared  for  a  sale  of  the  pro- 
perty by  public  auction,  should,  ao  far  aa  they  were  appHcabie 
to  a  sale  by  private  contract,  be  taken  as  the  terms  of  fodi 
contract. 

The  sixth  condition  was  as  follows :  ^  The  remainder  of  the 
^ffel^'nt^d''  P'^P^^y  comprised  in  the  particulars  and  phn  ia  in  the  eonne 
distant  of  being  exchanged  for  fee  simple  property  in  Middlesex,  under 

^rtli^e'^f  ^®  provisions  of  the  Acts  of  Parliament  for  the  ineksure, 
such  ex-  exchange,  and  improvement  of  land,  and  wUeh  exchange  bas 

remains  ^  proceeded  so  fhr  as  the  issuing  of  advertisements  preliminarj  to 
unaltered.  the  order  for  the  exchange  being  confirmed  by  tbe  inclosure  oom- 
pe^rmance     missioners.     The  effect  of  such  exchange  will  be  to  tiaaafer  to 

decreed 

against  a  purchaser,  where  the  title  to  the  estate  depended  upon  the  Talidity  of  an  exchange  of 

gavelkind  for  oommon  loeagi  laada^ 


of  8  &9  Vict 
c.  118.,  to 
effect  an 
exchange  of 
lands  of 
gavelkind  for 
lands  of  com- 
mon socage 
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the  property  oomprised  in  this  sole  the  title  whioli,  up  to  the 

completion  of  the  exchange,  was  or  is  applioable  to  the  Middle- 
aez  property.  The  title,  therefore,  whioh  the  Tender  vill  pro- 
dnee  to  the  pn^rty  comprised  in  this  sale  (beyond  the  small 
portioiifl  mentioned  in  the  fifth  eondition)  will  be  that 
to  the  Middlesex  estate.  And  the  vendor  shall  not  be 
to  produce,  nor  shall  any  objection  or  requitttioo  be  made  or 
taken  in  respect  of  the  title  applicable  to  the  property  men- 
tioned in  the  forgoing  particolars  prior  to  the  completion  of 
such  exchange,  and  it  shall  not  be  an  objeetion  that  the  vendor 
doei  not  d^ver  with  the  other  abstrasts  an  abetraet  of  the  order 
for  the  exchange  duly  oonfirmed  by  the  commissioners,  but  it 
ihall  be  sufficient  if  he  deliver  such  lastHinentioQed  abstnict»  and 
produce  the  order  for  exchange  at  any  time  before  the  con^ 
pletion  of  the  purchase.  And  such  produotimi  shall  be  deemed 
eonofaisive  evidence  that  the  exchange  has  been  duly  eflBrated 
and  completed  under  the  above-mentioyied  Acta." 

The  order  for  exchange  was  afterwards  duly  confirmed  by  the 
commisnonera. 

The  purchaser  ol)gected  to  the  title,  on  the  ground  that  the 
oommiflsionere  had  exceeded  their  power  in  makir^  an  exchange 
of  gavelkind  for  land  of  common  socage  tenure,  and  that  such 
exchange  waai,  therefore,  invalid. 

The  vendor  filed  his  bill  for  specific  performance  of  the  Qonr 
Inct,  and  the  cause  was  now  heard  on  motion  for  deeiee» 

Mr.  Baupell  and  Mr.  JPble,  fi^r  the  plaintifil 

The  only  words  mentioned  in  the  Indosure  Acts,  with  respeot 
to  tenure,  are  freehold,  copyhold,  and  customary.  Freehdd  is 
expreanve  ritlier  of  tenure  or  of  estate,  and  in  these  Acts  it  is 
iMed  m  the  former  sense,  otherwise  the  word  **  customary"  is 
iaipropaly  added  after  copyhold,  for  all  customary  estates  ex- 
pieas  or  imply  freehold  interests,  inasmuch  as  the  custom  must 
date  from  the  time  of  legal  memory,  and  terms  for  yearn  were 
not  certain  interests  until  long  after  the  time  ol  Biohaid  L 
Bat  ''customary  "  is  properly  added  to  '^  oopyhold  **  to  express 
^iUenage  tenures  Copyhold  and  customary,  therefore,  express 
in  theae  Acts  villenage  in  contradistinctioQ  to  freehold  tenure, 
^  these  terms  comprehend  all  known  tenures;  (a) 

That  the  words  <<  oopyhold,  or  customary, "  were  so  used, 
IB  dear  firom  the  9  &  10  Vict,  c  70.,  whioh  was  passed  for  the 
pnrpose  of  extending  to  lands  of  copyhold  and  customary  tenure 
the  provisions  of  the  8  &  9  Vict.  c.  118.  with  respect  to  ex- 
changes of  non-indosable  lands.  Section  9.  enacts  that  no  ex- 
<^ge  of  lands  of  copyhold  or  customary  tenure  shall  be  effected 

(a>  Co.  Litt  43.  b.  116.  «. 
kk'4 
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Without  the  consent  of  the  lord,  and  the  necessity  for  such 
toneent  is  one  of  the  proofs  of  villenage. 

All  land  in  Kent  is  presumed  to  be  gavelkind  (a),  and  gayel- 
kind  is  of  socage  as  distinguished  from  common  socage  tenure, 
and  both  socage  and  common  socage  are  included  in  the  term 
freehold  as  expressive  of  tenure.      That  gavelkind  is  free- 
hold (&)  is  shown  from  the  fact  that  writs  of  assize  lay  for 
it(c),  that  guardianship  in  socage  applied  (cf)»  that  cnrteqr 
attached  as  upon  the  inheritance  of  the  wife  {e\  and  that  it 
was  within  the  Statute  of  Uses,  (ff)    Gavelkind  can  be  con* 
vcyed  without  the  interference  of  the  lord,  and  therefore  is  not 
included  under  the  term  ^'customary"  as  used  by  the  Act 
Gavelkind  then  being  comprehended  within  the  term  freehold, 
there  is  nothing  in  the  Indosure  Acts  to  show  an  intention  to 
exclude  it.     To  exclude  it  would  be  to  say  that  these  Acts  do 
not  apply  to  Kent,  for  all  land  in  Kent  is  gavelkind,  the  dis- 
gavelling  statutes  not  having  ohang^  the  tenure,  but  merely 
the  mode  of  descent.  (A)    All  classes  of  freehold  are  equal  in 
the  eye  of  the  law,  and  a  freehold  can  be  exchanged  for  a  free- 
hold, whether  gavelkind  or  not.   An  exchange  under  a  power  in  a 
deed  might  be  made  of  an  ordinary  freehold  for  gavelkind*  There 
the  tenant  for  life  consents,  and  the  only  difficulty  here  lies  in 
the  exchange  being  effected  by  commissioners.    Before  assents 
ing  to  an  exchange,  the  Act  requires  the  commissioners  to 
ascertain  that  such  exchange  will  be  beneficial,  and  therefore, 
where  there  is  a  difference  in  the  mode  of  descent  or  in  the 
incidents  of  tenure,  its  effect  upon  all  persons  immediately  or 
remotely  interested,  will  be  duly  considered.    In  the  case  of 
estates  tail  it  is  questionable  at  least  whether,  under  the  words 
*^  same  uses,"  &c,  in  section  147.,  the  same  persons  would  not 
take  where  common  socage  had  been  exchanged  for  gavd- 
kind.    But  the  arguments  ab  incanvenienii  will  not  limit  the 
extent  of  the  powers  which  the  Act  confers ;  and  so  long  as  the 
exchanged  lands  are  susceptible  of  the  same  uses,  &c.,  no  limit 
is  put  by  the  Act  as  to  the  subject  matter  of  exchange. 

The  Act  8  &  9  Vict  c  118.  applies  to  indosable  and  to  non- 
indosable  lands.  The  first  146  sections  relate  to  the  powers 
of  bdosure.  Section  147.  is  applicable  to  a  new  subject 
matter,  namely,  the  exchange  of  lands,  not  the  subject  of  in- 
dosure. By  section  92.  land  to  be  indosed  may  be  allotted  in 
exchange  for  land  within  the  same  or  any  adjoining  pariah ;  and 


(a)  Robinson,  Gav.  54. 

(b)  Wright*8  Tenures,  204.  €l««9.; 
2  BI.  Com.  79.  84. 

(c)  Lite.    sec.   234. ;    Co.    Li^t* 
155.  a. ;  Rob.  Gav.  182, 


(d)  Rob.  Grt.  287. 

(e)  Ibid.  179. 
(g)  Ibid.  98. 
(A)  Ibid.  96. 
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bj  section  94.  it  is  enacted  that  all  such  land  as  shall  be  taken 
in  exchange  by  virtue  of  the  Act,  shall  be  held  under  the  same 
'^  tenures^  rents,  customs,  and  services  "  as  the  land  in  respect  of 
which  such  land  shall  have  been  given  in  exchange*  But  when 
the  effSect  of  an  exchange  of  non-indosable  land  under  section 
147.  is  declared,  the  word  as  to  tenure  is  omitted,  and  it  is 
enacted  that  the  land  taken  in  exchange  shall  be  and  enure  to, 
for,  and  upon  the  same  *<  uses,  trusts,  intents,  and  purposes  "  as 
the  land  given  in  exchange.  The  repetition  of  change  of  tide 
snd  omission  of  change  of  tenure  in  section  147.  show  that  sec- 
tion 94.  does  not  apply  to  exchanges  under  section  147.  A  change 
of  tenure,  therefore,  takes  place  only  in  the  case  of  lands  under 
indosure.  There  the  inconvenience  of  such  a  change  is  small,  the 
land  affected  being  situated  in  the  same  or  an  adjoining  parish. 

The  conditions  of  sale  do  not  guarantee  the  tenure,  but  only 
state  that  the  effect  of  the  exchange  will  be  to  transfer  the  title. 
A  conclusion  of  law,  even  if  wrong,  drawn  from  the  facts  stated, 
will  not  deprive  a  vendor  of  his  right  to  specific  performance : 
Johnson  v.  Smiley,  (a) 

Mr.  K  Palmer  and  Mr.  Bobson,  for  the  defendant  The  word 
^  exchange,"  in  the  8  &  9  Yict.  c  118.,  implies,  from  the  con- 
text, an  application  to  lands  not  distant.  The  first  section 
which  relates  to  exchanges  is  section  92.,  but  its  operation  is 
limited  to  land  in  the  same  or  an  adjoining  parish,  and  the  con- 
sent of  all  persons  interested  is  required.  If  the  Act  be  general, 
this  shows  that  the  power  is  to  be  limited.  The  word  <<  tenures" 
in  section  94.,  means  exchanges  of  land  of  precisely  similar 
tenure.  Section  147.  b  merely  an  enlargement  of  the  power 
ai  exchange  applicable  to  inclosable  land  in  sections  92.  and 
94.  The  inconvenience  and  injury  which  would  arise  in  many 
cases  if  an  exchange  of  gavelkind  and  common  socage  land 
were  permitted,  is  suflSdent  to  show  that  the  Act  never  was 
intended  to  authorize  such  exchanges.  The  devolution  of 
estates  tail,  the  right  of  dower  and  curtesy,  might  be  changed, 
and  inchoate  rights  prejudicially  affected.  If  the  Act  has  no 
limit,  an  absent  mortgagee  or  other  owner  might  have  his  estate 
traosfened  without  being  aware  of  it.  Section  93.  prohibits 
exchanges  prejudicial  to  parties,  and  such  an  exchange  as  the 
present  works  a  serious  prejudice.  General  words  in  an  Act 
aie  not  soflicient  to  abrogate  or  alter  the  law :  Hawkins  v. 
Gathereok.  {b)  The  discussion  of  the  question  shows  the  title 
to  be  doubtful,  and  tiiis  Court  will  not  enforce  such  a  titie  upon 
a  purchaser :  I^ke  v.  Waddinffham.  (e) 
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Mr.  Baupell  in  reply. 

[The  12  &  13  Vict  c  83.  cu  11.  was  elflo  referred  to.] 

The  Mastbb  of  tb[£  Bolls.  This  is  a  suit  for  the  spedfic 
perfomuinoe  of  a  contraot  by  the  vendor  against  the  pordiaaer, 
and  the  question  is,  whether  the  vendor  can  make  such  a  title 
to  the  knd  contracted  to  be  sold  as  Equity  will  compel  the 
purchaser  to  take.  The  decision  of  this  question  depends  upon 
the  construction  of  the  Greneral  Indosnre  Act,  8  &  9  \lei 
c.  118.,  and  the  subsequent  Acts  relating  to  the  same  subject, 
so  far  as  they  bear  upon  and  explain  the  provisioDS  of  that  Act 

The  land  which  is  the  subjeot  of  the  contract  is  sitiiate  in 
Kent,  and  has  been  taken  in  exchange,  under  the  provisioiis  of 
the  Greneral  Indosnre  Act,  for  other  land  utuate  in  Middlesex. 

It  is  asserted,  and  it  is  to  be  presumed  that  the  land  io  Kent 
is  of  gavelkind  tenure,  and  the  land  in  Middlesex  of  an  or- 
dinary freehold  tenure,  or  common  socage,  and  the  question  is, 
whether  the  Inelosure  Commissioners  havei  authority  under  the 
Greneral  Indosnre  Act,  to  exchange  land  hdd  in  common  socage 
for  land  of  gavelkind  tenure. 

The  statute  8  &  9  Ybt  c.  118.  rektes  to  two  distinct  sub- 
jects, namely,  the  indosnre  of  lands,  and  to  other  matters  not 
rdating  to  lands  indosed  or  subject  to  be  indosed  under  this 
Act,  and  amongst  those  other  matters  is  indnded  the  excfasnge 
of  lands. 

The  section  under  which  the  exchange  is  autboriaed  to  be 
effected  is  the  147th,  and  it  cannot  be  denied  that  the  section  is 
most  general  in  ite  t^rms.  No  exertion  is  made,  but  by  refer- 
ence to  the  interpretetion  clause  it  applies  to  all  lands  and 
corporeal  tenemente  and  hereditaments. 

It  is  admitted,  however,  that  this  must  be  restricted  to  free- 
hold lands,  and  that  the  Act  does  not  extend  to  the  exchange  of 
copyholds ;  a  proposition  which,  if  it  requires  confirmation,  re- 
cdves  it  from  the  circumstenoe  that  the  9  &  10  Yict.  a  70.  has 
been  passed  to  extend  its  provisions  to  the  exchange  of  ec^yholds. 

Assuming  the  Inelosure  Commissioners  to  have  the  power 
to  exchange  freeholds  of  different  tenures,  it  is,  I  think,  dear 
upon  the  construction  of  the  first  statote  that  the  temire  of 
the  exchanged  land  is  not  altered ;  that  the  land  in  Kent  re- 
mains of  gavelkind  tenure,  and  the  land  in  Middlesex  of  the 
ordinary  socage  tenure.  The  tenure  must  renudn  unaltered 
unless  the  contrary  is  expressly  declared  by  the  stetute.  The 
only  section  which  relates  to  this  subject  is  the  94th,  and  it 
expressly  provides  that  in  all  cases  where  land  is  exchanged,  or 
taken  in  partition,  at  allotted  in  respect  or  for  the  purpoee  of 
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giving  effect  to  intdosiiie^  lands  bo  taken  \n  ezohaQge,  or  in     ,  ^^^' 
partitkm,  or  allotted,  thall  be  held  under  the  eame  tenure  aa  the     yunmL  at 
lands  in  respeet  of  whieh  it  ia  giyen  in  exohange,  or  in  partition^    ^""  Boua 
or  in  allotment.  Uam 

This  clause  is  in  snj  opinion  confined  to  cases  of  exchange  » 

kving  reference  to  lands  inclosed  under  the  provisions  of  the 
itotttte,  snd  it  does  not,  I  think,  extend  to  cases  of  exchange  •'•^e"^ 
provided  for  hj  the  aubseqi^ent  clauses  of  the  Act  to  which  I 
bave  referred.  The  terms  of  the  clause  itself,  its  position  in 
the  Act,  all  tend  to  the  conclusion  that  the  exchanges  there 
speken  of  are  the  exchanges  mentioned  in  section  92.,  which  has 
reference  solely  to  the  case  of  lands  inclosed  under  the  pro-* 
viaoDs  of  the  statute. 

The  absence  also  of  any  words  to  the  like  effect  in  the  8ub<* 
lequent  clauses  relating  to  the  exchange  of  lands  not  inolosable 
or  c<mneeted  with  any  indosure,  satisfies  me  that  it  was  not  the 
intention  of  the  L^islaturo  by  this  statute  to  make  it  possible 
the  country  should  be  dotted  about  with  parcels  of  land  of 
gaveUdnd  or  borough  English  tenure,  but  that  in  the  mere  case 
of  an  exchange  of  lands  of  these  different  tenures,  under  sec- 
tion  147.  the  tenure  of  each  remains  unaltered,  and  that  the 
owner  of  land  in  common  socage  obtains  in  lieu  of  it  land  of 
gaveUdod  or  borough  £ngUsh  tenure,  and  vice  versd. 

fiat  it  is  contended  that  according  to  the  principle  of  con- 
stmction  to  be  applied  to  all  statutes,  the  general  words  of  the 
Act  are  not  to  be  so  construed  aa  to  alter  the  previous  policy  of 
the  kw,  unless  no  sense  or  meaning  can  be  applied  to  those 
words  consistently  with  the  intention  of  preservii\g  the  existing 
policy  untouched,  and  th^t  upon  this  principle  rests  the  admitted 
oonstmetion  of  section  147.,  which  excludes  its  application  to 
copyholds  where  the  rights  and  interests  of  lords  of  the  manor 
nught  be  seriously  pr^udiced  agmst  their  consent,  and  without 
their  having  power  to  object.  This  principle  of  construction  as 
a  general  proposition  cannot  be  disputed.  The  question  is  its 
applieation  to  the  present  case* 

It  has  been  urged,  and  with  much  force,  that  upon  the  con- 
stmction  contended  for  by  the  plwitiff,  great  injustice  may  be 
done  to  persona  whose  rights  are  but  inchoate^  and  who  may  be 
deprived  of  theoa  without  power  to  object  to  a  proceeding  which 
very  materially  affects  their  interests.  Thus,  an  estate  by  the 
cnrteay  to  a  husband  of  a  reversioner  may,  when  it  comes  into 
possession,  be  limited  to  one  half;  the  inchoate  right  of  dower 
may  be  reduced  from  one  half  to  one  third ;  and  the  heir  in  tail, 
instead  of  taking  the  whole  estate^  may  be  compelled  to  share  it 
with  several  brothers  aa  tenants  in  comwon* 
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,  ^^'  .         Section  150.,  which  provides  that  notice  of  sueh  exchanges 

MAaTBBor     shall  be  given  by  advertisement  for  three  weeks  previously, 

thkRoixb,    certainly  does  not  obviate  this  difficulty,  inasmuch  as  the  per* 

iixggj*       sons  so  seriously  affected  by  the  exchange,  would  have  no  means 

<^  or  opportunity  of  resisting  the  proposed  exchange. 

It  is  also  to  be  observed  that  the  statute  confers  no  valid  title 
'^'^^"'^      by  such  exchange,  and  that  if  the  title  to  land  given  in  exdiange 
is  defective,  that  defect  is  transferred  to  the  land  taken  in  ex- 
change. 

It  is  obvious  in  this  state  of  things  it  might  happen  that  the 
rightful  owner,  from  absence  abroad,  or  incapadty  of  mind, 
might  be  prevented  from  enforcing  his  rights,  and  when  his 
eldest  son  sought  to  do  so,  and  to  recover  the  property  taken  in 
exchange,  he  would  find  his  interest  had  been  reduced  to  a  fifth 
or  a  sixth  of  what  he  would  have  been  entitled  to  if  no  such 
exchange  had  been  effected.  It  is  needless  to  multiply  in- 
stances where  this  might  occur.  It  is  obvious  they  might  be 
of  frequent  occurrence,  not  merely  where  the  rightful  owner  is 
not  in  possession,  but  even  where  the  real  owner  is  in  posses- 
sion, in  all  cases  where,  subsequent  to  an  exchange,  a  descent  of 
the  estate  had  taken  place^  and  in  the  case  where  the  owner  is 
tenant  in  tail  or  in  fee,  and  had  intended  to  correct  by  dis- 
entailing deed,  or  by  devise,  the  alteration  of  interest  produced 
by  the  exchange,  but  had  been  prevented  by  death  or  other 
incapacity  from  carrying  his  intention  into  effect. 

The  title  and  preamble  to  the  statute  are  quite  generaL 
They  seem  to  point  to  the  motives  for  enabling  the  exchanges 
provided  for  by  section  147.  to  be  made,  and  would  extend  to 
exchanges  of  lands  of  different  tenures. 

I  am  unable  to  limit  the  words  of  this  section  to  mere  ex- 
changes of  land  of  one  species  of  freehold  tenure  with  others  of 
the  same  species  of  tenure.  It  cannot,  I  think,  be  doubted,  that 
under  this  clause  lands  in  gavelkind  may  be  exchanged  for  other 
lands  in  gavelkind,  and  conunon  socage  lands  for  common  socage 
lands,  and  borough  English  for  borough  English  lands ;  and  I 
think  it  would  be  a  forced  and  arbitrary  construction  of  the 
words  in  this  clause  if  I  were  to  hold  that  although  this  may  be 
done,  nevertheless  no  exchange  can  take  place  between  lands 
in  common  socage  and  lands  in  gavelkind  or  borough  English. 
It  would,  in  truth,  be  introducing  additional  words  into  the 
clause,  and  by  implication  limiting  the  effect  of  the  general 
expressions  made  use  of  by  I  he  Legislature. 

I  have  noticed  the  evils  and  inconveniences  which  might  arise 
in  some  cases  from  exchanges,  but  it  is  proper  also  to  notice 
the  inconveniences  of  holding  an  opposite  doctrine^  said  with- 
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hoUing  the  power  to  make  each  exchanges.  Two  owners  of 
laige  estates,  one  in  Middlesex  and  the  other  in  Kent,  might 
each  possess  a  small  plot  of  ground  in  the  centre  of  the  other's 
estate,  dose  to  the  mansion  of  the  owneri — a  piece  of  ground  of 
great  Tslae  to  the  owner  of  the  snrrounding  property,  and,  in 
hct,  essential  to  the  complete  enjoyment  of  it,  but  of  little  or 
no  ytlue  to  any  other  person.  SugIi  an  exchange  seems  to  come 
exactly  within  the  scope  and  object  of  the  Act,  which  was 
fnmed  to  meet  the  ordinary  purposes  and  conveniences  of 
mankind ;  and  I  think  the  inconveniences  of  excluding  such  a 
power  of  exchange  would  be  much  greater  and  of  more  frequent 
ooconence  than  would  attend  the  indiscriminate  exercise  of  it. 

The  Legislature  also  seems,  from  the  wording  of  the  dause, 
to  have  foreseen  to  some  extent,  and  to  have  endeavoured  to 
provide  against  the  possible  evil  which  might  arise  from  such 
indiacriminate  exercise  of  thus  power  by  enacting  that  it  shall 
only  be  vested  in  persons  carefully  selected  for  that  purpose, 
ttd  by  directing  in  what  manner  and  under  what  saf(^ards 
they  shall  be  required  to  execute  it.  This  power  is  vested  in 
three  commissioners,  one  of  whom  is  to  be  the  Chief  Commis- 
sioner of  the  Woods  and  Forests;  and  no  exchange  is  to  be 
sanctioned  or  made  by  them  until  they  shall  have  made  inquiries, 
and  shall  have  satisfied  themselves  that  the  proposed  exchange 
will  be  benefidal  to  the  owners  of  the  respective  lands.  A  large 
discretion,  therefore,  with  reference  to  these  exchanges  is  reposed 
by  the  Legislature  in  these  commissioners  to  give  or  to  withhold 
their  sanction ;  and  I  do  not  hedtate  to  express  my  opinion  that 
it  would  be  an  improper  and  indiscreet  exercise  of  that  power 
to  allow  an  estate  in  Kent  to  be  exchanged  for  an  estate  in  some 
oihet  and  poeaibly  distant  county,  without  first  satisfying  them- 
8d?es  that  none  of  the  evils  to  which  I  have  referred  could  arise. 
Bnt  no  such  case  is  alleged  to  have  occurred,  and  if  it  had,  I 
see  no  principle  upon  which  I  could  limit  or  evade  the  plain 
comprehenaiYe  words  of  the  statute,  or  take  away  the  power 
of  the  commissioners,  because  it  has  been,  or  may  be,  rashly 
exercised. 

My  observations  on  thb  subject  plainly  include  the  lesser 
matters  whidi  were  but  slightly  argued  before  me,  —  I  mean 
the  power  of  exchanging  lands  in  one  county  for  those  in  a 
county  not  adjoinbg  it. 

The  result  is,  that  in  my  opinion  a  good  title  is  shown  to  the 
land)  and  the  plaintiff  is  entitled  to  a  decree  for  specific  per- 
formanee.  I  think  this  is  not  a  case  to  give  costs  upon  either 
side. 

Solicitors:  Dawet  {r  San ;  and  Vizard  {r  Leman. 
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Specific  per- 
formance of 
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as  against  the 
pnrchaser,  on 
the  ground 
that  he  conld 
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that  he  might 
elect  either 
to  rescind  the 
contract  or  to 
accept  a  con- 
TCjance  with 
the  covenants. 

Statement 


LUKEY  V.  HIGGS. 

1  HIS  was  a  claim  filed  for  specific  petfbrmanoe  of  a  con- 
tract under  the  following  circatnstances :  —  By  an  indenture 
dated  the  28th  of  March  1832,  certain  freehold  property  in  the 
county  of  Middlesex  was  conveyed  to  Samuel  Jones  and  his 
heirs ;  and  by  the  same  indenture  the  aaid  Samuel  Jones  did, 
for  himself^  his  heirs,  executors,  administrators,  and  assigDe, 
covenant  with  Henry  Gk>re  Chandlese,  his  heirs  and  assigns, 
that  he,  (he  said  Samuel  Jones,  his  heirs,  executors,  adminia* 
tratorSj  or  assigns,  or  some  or  one  of  them,  should  and  woald 
•keep  the  road  opposite  the  messuage,  land^  and  premises  thereby 
released,  to  the  centre  thereof,  in  good  repair^  and  in  defaalt 
thereof  that  the  said  Henry  Gx>re  Chandless,  his  heirs  and 
assignSj  should  be  at  liberty  to  repur  the  same  and  be  paid  the 
expense  thereof  immediately  afterwards  by  the  said  Samael 
Jones,  his  heirs  or  assigns,  and  also  that  he  the  said  Samuel 
Jonto,  his  heirs  or  assigns,  should  not  nor  would  erect  any 
buildings,  except  garden  stalls,  within  twenty*five  feet  of  the 
road,  nor  do  or  sufier  ahything  to  be  done  on  the  said  heredita- 
ments and  premises  by  the  said  indenture  released,  which  should 
be  a  nuisance  to  Henry  Samuel  ^yre,  Esq.^  or  any  of  his 
tenants^  or  the  occupiers  of  the  adjoining  property ;  and  that 
all  drainage  should  be  in  *a  north-west  direction^    In  183^ 
Samuel  Jones  died,  leaving  the  plaintiffs»  T\  H.  J.  Lukey, 
L.  Hunter,  and  R.  Dunn,  his  executors  and  trustees,  with 
power  to  sell  the  above-mentioned  lands.     In  May  1853  the 
plaintifib  contracted  to  sell  to  the  defendant  a  portion  of  the  land 
devised  by  the  testator,  and  an  agreement  dated  the  30th  of 
Mtty  was  executed,  containing  the  usual  stipulation  for  delivery 
of  the  abstract,  and  the  payment   of  the  purchase  money. 
Shortly  afterwards  the  plaintiflb*  solicitor  sent  to  the  defend- 
ant's solicitor  an  abstract  of  title,  in  which  the  indenture  of 
March  1832  was  abstracted.     On  the  27th  of  June  1853  the 
defendant's  solicitor  sent  to  the  plaintiflb'  solicitor  an  opinion  of 
counsel  on  the  abstract,  and  requisitions,  stating,  among  other 
things,  that  the  defendant  was  entitled  to  compensation  in 
respect  of  his  liabilities  under  the  covenants  in  the  deed  of  1832, 
or  possibly  to  rescind  the  contract.     The  requisitions  were  com- 
plied with)  and  the  plaintifis'  solicitor  wrote  as  follows :  '*  The 
road  opposite  the  ground  is  now  a  public  one,  and  the  limitation 
on  distance  of  erection  is  not  greater  than  the  purchaser  would 
no  doubt  adopt  of  his  own  accord."     There  was  some  other 
correspondencOj  not  material  to  the  present  question,  and  on 
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tbd  9th  of  July  1853  the  porchMer's  aali<utor  sent  a  draft  con- 
Tejrsnoe  to  the  yeodors'  solioitor,  by  whom  was  inaerted  a  oove- 
nant  bj  the  defendant*  his  heir8»  executors^  adminkitratoFi^  and 
mgoB,  in  the  same  tenus  as  the  covenant  contained  in  the 
indenture  of  1832.  On  the  13th  of  Julj  the  purchaser's  soli- 
citor (who  had  received  the  draft  as  altered)  wrote  to  the 
Tendon'  solicitor  the  following  letter :  — 

'^  I  cannot  consent  to  the  introduction  of  the  covenants  at  the 
bsck  of  page  8.  of  the  draft,  as  I  am  quite  clear  that  your 
clients  are  not  entitled  to  them,  and  might,  if  I  had  insisted 
ap«i  it,  have  been  required  to  make  compensation  for  not  having 
stated  that  the  property  was  subjected  to  the  liabilities  in  ques- 
tion, and  to  which  it  must  remain  (as  the  law  now  stands) 
whether  the  covenants  in  question  do  or  do  not  form  part  of 
Mr.  Higgs's  deed." 
In  answer  to  this  the  vendors'  solicitor  wrote,  -*- 
'*  The  covenants  I  have  introduced  are  important  to  my 
clients,  and  especially  so  as  trustees,  but  quite  immaterial  to 
fours.  Marlboro'  Place  is  now  a  public  road,  and  is,  therefore, 
kept  in  repair  at  the  public  expense.  It  can  be  of  no  import- 
ance that  your  client  should  build  twenty-three  feet  from  the 
nnd,  as  that  is  a  very  convenient  distance,  and  the  house  will 
then  be  in  a  line  with  my  own,  and  the  limitation  with  regard 
to  nuisance  and  drainage  are  quite  as  beneficial  to  him  as  to 
CoL  Eyre  or  my  clients.  Your  view  of  the  law  as  to  your 
client's  liability  to  observe  the  covenants  whether  they  are 
included  in  the  conveyance  or  not,  is,  I  think,  correct.  There 
can,  therefore,  be  no  objection  to  have  that  expressed  which  the 
kw  implies." 
To  this  the  purchaser's  solicitor  replied :  — 
"  I  am  advise^  that  your  proposed  covenants  are  inadmissible 
in  any  shape,  and  as  such  it  appears  to  me  useless  to  consider 
any  modification  of  them." 

The  plaintifib  then  made  an  ofier  to  dispense  with  the  cove- 
nant, if  a  recital  of  the  fact  of  the  existence  of  the  covenants 
waa  added  to  the  deed,  but  the  defendant  would  not  agree  to 
Rich  a  modification,  and  upon  his  refusal,  the  present  daim  was 
filed. 

Mr.  SdwjfHy  for  the  plaintiffik  The  defendant  has  by  his  oon- 
dnet  waived  all  right  either  to  claim  compensation  or  to  rescind 
the  contract ;  and  the  question  now  is,  whether  or  not  the  exist- 
ence of  this  covenant  should  appear  on  the  face  of  the  purchase 
deed,  so  that  any  subsequent  purchaser  may  be  afiected  with 
notice :  Moxhay  t*  Indermck.  (a); 

..         (a)  1  De  G.  &  Sm.  708, 
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Mr.  C.  Barber^  conircU  There  was  no  notice  of  these  ooTe- 
nants  on  the  face  of  the  contract ;  and  as  the  draft  tendered  by 
the  defendant  did  not  contain  them,  the  parties  were  predsely  in 
the  same  condition  as  if  no  contract  had  been  entered  into. 

Mr.  Sehn/n  in  reply. 

The  Vios-Chancbllob.  If  the  fact  of  tiie  liability  of 
the  property  to  these  covenants  had  appeared  upon  the  contract 
without  any  stipulation  as  to  a  covenant,  it  would  have  been 
exactly  the  same  as  the  case  in  Moxhay  v.  Inderwiek^  where  the 
question  was  whether  the  purchaser  would  be  bound  to  execute 
such  a  covenant,  and  there  the  Court  determined  that  it  was  at 
the  option  of  the  purchaser  dther  to  rescind  the  contract  or  to 
execute  tiie'  covenant.  Here  there  was  no  actual  notice  of 
the  liability,  but  the  disclosure  has  since  been  made,  and  now 
the  parties  stand  in  precisely  the  same  position  as  if  there  bad 
been  an  original  disclosure ;  for  though  the  purchaser  has  pro- 
fessed his  readiness  to  complete,  it  is  upon  tiie  footing  of  the 
conveyance  being  similar  to  that  which  he  tendered,  but  if  not, 
he  is  thrown  back  upon  his  right  to  elect  whether  he  will 
rescind  the  contract  in  toto,  or  accept  a  conveyance  witii  the 
covenant ;  the  purchaser  will,  therefore,  elect  which  he  will  do. 

Mr.  C.  Barber,  for  the  purchaser,  elected  to  rescind  the  con- 
tract, and  the  daim  was  thereupon  dismissed  without  costs. 

Solicitors:  Chas.  Boyle;  and  J,  D.  Finney. 


VlCE- 

Chancsllob 

KnfDEBflLBT. 

i£areh  8* 

In  an  exparie 
caae  it  is 
necessary  to 
prove  a  deed 
by  the  at^  . 
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ness, not- 
withstanding 
the  26th  seo> 
tion  of  the 
Common  Law 
Procedure 
Act,  1854. 

ArpoMnL 


IN  RE  REArS  ESTATE. 

1  HIS  was  a  petition  for  payment  out  of  Court  of  20002.,  anci 
it  was  asked  that  it  might  be  applied  in  part  payment  of  a  mort- 
gage debt ;  and  for  this  reason  it  was  necessary  to  prove  the 
mortgage  deed.  The  only  proof  to  establish  this,  was  the 
evidence  of  the  solicitor,  who  testified  to  the  handwriting  of  the 
parties,  instead  of  the  attesting  witness  proving  the  deed  in  the 
ordinary  way. 

Mr.  Batorinffy  in  support  of  the  petition,  cited  section  26.  of 
the  Common  Law  Procedure  Act,  1854,  which  enacts  that  **  It 
shall  not  be  necessary  to  prove  by  the  attesting  witness  any  is* 
struments  to  the  validity  of  which  attestation  is  cot  requisite ; 
and  such  instrument  may  be  proved  by  admission,  or  otherwise, 
as  if  there  had  been  no  attesting  witness  thereta**  And  sec* 
tion  103.  of  the  same  Act  declared  that  section  26.  (amongst 
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others)  should  apply  and  extend  to  eveiy  Court  of  civil  judica- 
ture in  England  and  Ireland.* 

The  Vice-chancellor,  having  consulted  the  other  Judges 
on  the  point,  said  that  they  were  all  of  opinion  that  a  deed 
ooold  only  be  proved,  in  exparte  cases,  by  the  attesting  witness. 
It  might  be  different  where  the  question  was  contested ;  but  in 
all  other  cases,  the  evidence  of  the  attesting  witness  was  neces- 
Miy.  If,  however,  there  were  any  serious  difiBculty  in  proving 
the  deed  by  the  attesting  witness,  the  matter  might  be  men- 
tioned to  his  Honour  again. 

Solicitors:  Clayton  tf  Co. 
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WOOD  V.  TAYLOR. 

U  PON  this  suit  coming  on,  upon  further  directions,  it  appeared 
tliat  one  of  the  defendants  had,  by  hb  answer,  disclaimed  all  in- 
terest in  the  suit.  The  answer  was  still  on  the  file,  and  he  still 
remamed  a  party  to  the  suit.  The  Master  had  found,  however, 
that  he  had  an  interest  in  a  portion  of  the  property  in  dispute, 
and  the  defendant  now  claimed  this  portion,  notwithstanding  his 
disclaimer,  and  the  question  was  whether  he  could  so  claim  it. 

Mr.  Bailyj  Mr.  Glasse,  Mr.  Rogers^  Mr.  Bird,  and  Mr. 
SosHnky  appeared  for  the*  different  parties. 

Th£  Vic£-Chanc£LLOR  Said  that  if  the  disclaimer  had  been 
made  by  counsel  at  the  bar,  and  the  defendant  were  still  kept 
here  by  the  plaintiffs,  he  might  have  been  entitled  to  make  a 
claim  now ;  but  having  disclaimed  by  answer,  it  had  become 
matter  of  record,  and  he  was,  therefore,  for  ever  barred.  The 
finding  of  the  Master  did  not  revive  the  right  which  he  might 
ha?e  had  before  answer. 

Solicitors :  Emmet  ^  Son  ;  and  Charles  BeU. 
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Where  a 
defendant  has- 
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the  property 
disclaimed. 
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•  VlCE- 

Chamcellob 

CALLENDAR  v.  TEASDALE.  Kwdemlkt. 

1 -.  Feb.  16. 

Mb.  SMYTHE  appeared   in   this   case,  in    support   of  a  The  Court 
Potion.     He  stated  that  an  order  had  been  made  for  the  pay-  payment  out 
went  of  the  dividends  on  a  sum  of  stock  in  Court  to  a  person  ^^  Comt  of  a 

.     ,  ,  ,   ,  *•  sum  of  money 

who  had  died  between  the  periods  at  which  such  dividends  were  under  20/.  to 

the  widow  of 
the  person 
entitled  thereto,  without  administration  being  taken  out 

EQ.— VOL.  III.  L  L 
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payable^and  that  the  ftpportioned  partof  aooh  diyidends  amounted 
to  onlj  ISL  The  deceased  had  left  a  widow  and  one  child,  bat 
the  sum  was  so  small  that  the  widow  had  not  taken  out  adminis- 
.  tration.  The  Court  would,  in  such  a  case  as  this,  order  the  money 
to  be  paid  without  administration  haying  been  taken  out.  The 
revenue  was  not  interested^  inasmuch  as  there  was  no  stamp 
duty  on  any  sum  under  20/. 

It  was  stated,  on  the  authority  of  Mr.  G.  CoOnu,  that  in  a 
case  before  Yioe-Chancellor  Stuart^  in  July  last,  ExparU 
Woodroofef  where  the  sum  was  more  than  132.,  but  under  201, 
an  order  had  been  made  for  payment  of  the  money. 

Thb  VicE'Chakcellob,  on  the  authority  of  the  case  cited, 
made  the  order  for  payment  to  the  widow. 

Solidtors :  Newbum  Sf  Jarvis. 


Vici- 

Chakcsllob 

KnmBBflUBT. 

March  8.  22. 

Under  the 
new  practio^ 
in  taking  eTi« 
dence,  one 
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may  aVul 
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the  evidence 
of  all  the 
witnesses. 


Judgment 


LORD  V.  COLVIN. 

i  N  this  case  one  of  the  defendants  applied  for  leave  tb  cross* 
examine  the  witness  of  a  co-defendant,  under  the  mode  of  taking 
evidence  introduced  by  the  15  &  16  Vict  c  86.  e.  38.  etseg* 
and  the  orders  of  August  1852,  ord.  31.  ei  seq.  The  question 
was  one  of  domidl;  one  defendant  wishing  to  establish  a 
Scotch  domicil,  and  the  other  a  French  domicil,  while  the  plun- 
tiff  contended  that  the  domicil  was  English. 

Mr.  Anderiorif  Mr.  E.  F.  Smith,  Mr.  Glaste,  Mr.  fFelfard, 
Mr.  G.  JL  BusieO,  Mr.  Roxburgh,  and  Mr.  W.  Mcttu  appeared 
for  the  different  parties. 

The  following  cases  were  cited :  Beale  v.  MouU  (a),  Reg.  v. 
Woods  and  May  (b),  Beg.  v.  Burdett  and  Luck  (c).  Beg.  ▼. 
Kroehl  (d) 

The  Vice-Chanosllob  reserved  his  judgment  in  order  to 
consult  the  other  Judges  on  the  point,  and  on  the  22  nd  March 
gave  judgment  as  follows: — The  question  on  this  branch  of  the 
case  is,  whether,  on  the  examination  of  witnesses  before  a  epe- 
cial  examiner  (which  is  the  same  thing  as  an  official  examiner) 
where  one  defendant  called  a  witness  and  examined  him  in 
chief,  a  co-defendant  might  cross-examine  that  witness.  As  the 
question  is  a   new  one,  arising  out  of  the  practice  recently 


(a)  1  Cnrr.  k  Kir.  1. 

(b)  6  Cox,  Grim.  Gas.  224. 


(c)  24  L.  J.  (K.  S.)  Mag.  Gas.  65 ; 
S.  C.  3  Com.  L.  Rep.  440. 

(d)  2  Stark.  Rep.  343. 
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introdacedy  I  thought  it  better  not  to  decide  the  point  on  mj 
own  opinion,  but  to  have  the  opiiuon  of  some  of  the  other 
Judges,  in  order  that  a  uniform  practice  might  be  established, 
irioottld  have  found  it  dearly  laid  down  by  authority  what 
the  practice  was  at  Law,  I  should  have  thought  it  expedient, 
as  maoh  as  possible,  to  follow  that  practice,  but  it  is  somewhat 
singular  that  none  of  the  cases,  so  far  as  I  have  been  able  to 
find,  lay  down  any  clear  or  express  rule  on  the  subject.    It  must 
be  bone  in  mind  that  whereas  at  Law  the  witness  is  examined 
and  cross-examined  in  the  presence  of  the  Judge^  here  it  is 
not  80,  but  the  examination  takes  place  before  the  examiner. 
The  only  cases  at  Law  bearing  on  the  question  are  criminal 
caMS,  to  which  a  somewhat  different  rule  must  be  applied. 
Where  the  evidence  of  ^a  witness  called  by  one  prisoner  af- 
fected another  prisoner  included  in  the  same  indictment,  the 
other  prisoner  is  allowed  to  cross-examine  that  witness ;  but 
there  are  no  cases  on  the  point  in  civil  actions.     Now,  there  is 
no  doubt  that  the  theory  of  this  Court  is,  that,  properly  speaking, 
there  is  no  issue  raised  as  between  co-defendants ;  and  this  is 
earned  so  far,  that  one  defendant,  who  did  not  join  in  an  answer 
with  another,  was  not  even  supposed  to  know  what  was  con- 
ned in  the  answer  of  that  other.     Under  the  old  practice 
nothing  was  known  as  to  the  evidence  given  by  one  party  until 
tie  whole  evidence  was  closed  and  publication  passed.    But 
^der  the  new  system,  on  evidence  taken  before  the  official 
or  special  examiners,  all  parties  may  be  present  and  know 
what  the  deposition  of  the  witnesses  were  as  they  were  given. 
(We  might  arise,  in  which,  intentionally  or  not,  one  of  several 
defendants,  who  were  supposed,  primd  facie,  to  have  a  com- 
mon case  against  the  plaintiff,  although,  as  between  themselves, 
there  might  be  matters  in  controversy,  might  call  a  witness  and 
a^kbim  some  indifferent  questions,  in  order  that  his  co-defend- 
ants might  cross-examine  that  witness,  and  so  both  defendants 
get  an  advantage  against  the  plaintiff,  which  they  ought  not  to 
We.    On  the  other  hand,  it  might  be  that  one  defendant  was 
in  the  same  interest  as  the  plaintiffs,  and  he  might  call  a  witness, 
and  affect,  by  the  evidence  of  that  witness,  the  rights  of  another 
defendant,  who  theoretically  was  supposed  not  to  know,  but  did 
know,  of  that  evidence,  and  that  might  really  prejudice  the  co- 
defendant  if  he  was  not  allowed  to  cross-examine  that  witness. 
Upon  the  whole,  justice  will  be  best  worked  out,  and  there  will 
be  less  expense -on  examination,  if  the  cross-examination  is 
entirely  open.      In  this  case  it  is  obvious  that  you  cannot 
decide  the  case  of  the  plaintiff  without  deciding  matters  as 
l^etween  the  co-defendants.     The  case  here  is  one  of  domicil : 

LL  2 
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suppose  the  plaintiff  insisted  on  an  English  domi<ul,  defendant 
A.  on  a  Scotch  domicile  and  defendant  B.  on  a  French  domtcil, 
then  it  is  quite  dear  that  if  the  decision  was  that  the  domicil 
was  English,  that  necessarily  decided  that  it  was  neither  Scotch 
nor  French,  as  insisted  on  bj  the  defendants,  and  that  must 
decide  the  question  in  controversy  between  the  co-defendants  in 
order  to  decide  the  question  as  between  the  plaintiff  and  the 
defendants  generally.     My  opinion  is  that  if  a  defendant  calk 
and  examines  a  witness  in  chief,  his  co-defendant  may  call  and 
cross-examine  that  witness,  and,  of  course,  the  plaintiff  may 
cross-examine  him ;  but  if  a  defendant  cross-examines  him,  and 
the  plaintiff  wishes  to  use  that  cross-examination,  he  may  do  so; 
or  if  in  any  case  it  should  appear  that  justice  requires  that  co- 
defendants  should  have  an  opportunity  of  raising  an  issue  inter  se, 
they  may  be  at  liberty  to  do  so,  and  to  examine  and  cross- 
examine  each  other's  witnesses,  and  the  Court  will  deal  with  the 
whole   question   at  the  hearing,  and  if  the  defendant  cross- 
examines  a  witness,  it  is  not  necessary  that  the  plaintiff  should 
use  his  right  of  cross-examination,  if  he  is  satisfied  without 
doing  so.     It  appeared  to  me  and  to  the  other  Judges  whom  I 
have  consulted,  the  best  course  to  adopt,  in  order  to  create  a 
uniform  practice  in  the  present  mode  of  examination,  that  if  the 
plaintiff  wishes  to  cross-examine,  he  should  first  cross-examine. 
Still,  if  a  co-defendant  proceeds  to  cross-examine  a  witness  of 
another  defendant,  it  does  not  preclude  the  pltdntiff  from  ex- 
amining that  witness  also,  but  he  need  not  cross-examine  him 
over  again,  unless  he  thinks  fit.     The  defendant  may  avail  him- 
self of  the  cross-examination  of  the  plaintiff,  in  the  same  way, 
and  all  the  evidence  will  be  common  to  all  parties,  and  every 
party  has  a  right  to  take  a  copy.     If  any  other  rule  were  laid 
down,  the   effect  would  be  the  constant  interruption  of  the 
examination,  and  a  constant  reference  to  the  Ck>urt  for  its 
decision. 

Solicitors:   T.  Chauntler;  and  WUlougliby  if  Cox. 


THE  EQUITY  KEPORTS-  517 

IS55. 

IN  KE  THE  CHELMSFORD  GRAMMAR  SCHOOL,      ^vl^ 

CflANCULLOB 

1  HIS  was  the  petition  of  Sir  John  Tyaaen  Tyrrell,  Bart,  and  p^^  ^^^^  22 
Thomas  William  Bramston,  two  of  the  governors  of  the  Free      i^  1552 
Gnusmar  School  of  King  Edward  YL  at  Chelmsford,  in  Essex,  (^  Edw.  6. ) 
for  the  purpose  of  establishing  and  settling,  under  the  direction  ford  Grammar 
of  the  Conrt,  a  scheme  for  the  future  maintenance  and  ffovem-  ?^^*^^7,** 

-,,,         11  !••         !••  founded  by 

ment  of  the  school,  and  the  application  ot  its  revenues.  royal  charter 

The  school  had  been  founded  by  charter,  in  the  5th  of  ^  *^?  ^^^ 

f  ,  stmction  of 

Edward  VI.,  for  the  education,  teaching,  and  instruction  of  boys  boys  in 
in  grammar,  under  the  direction  of  four  persons  as  a  body  cor-  SderSS 
porate  by  the  name  of  the  **  Governors  of  the  possessions,  re-  direction  of 
venues,  and  goods  of  the  Free  Grammar   School  of  King  ^n^] 
Edward  VI.,"  in  Chelmsford,  with  perpetual  succession,  the  qua-  ^«™g  ^^ 
lification  imposed  being  that  they  should  bear  the  state  and  knighthood, 
order  of  knighthood,  and  reside,  and  have  their  families,  for  the  "  *J^V°^ 
chief  part,  in  the  county  of  Essex.     It  was  endowed  with  the  weree'm- 
fflessoages,  lands,  and  hereditaments  of  a  chantry  called  the  ^Jl^advice^of* 
Hills  Chantry,  in  Great  Baddow  and  elsewhere  in  Essex,  which  the  Bishop  of 
had  been  dissolved  by  an  Act  passed  in  the  1st  of  Edward  VL  (a)  the°time  ^^ 
The  governors  were  emnowered  to  nominate  and  appoint  a  being,  to  make 

-         ,  *         ^  •       , ,  statutes  and 

master  and  under-master  as  often  as  a  vacancy  should  occur,  o^inances  for 
and  "  with  the  advice  of  the  Bishop  of  liondon  from  time  to  *^«  govera- 

I         -1.  ...  ,  .        ment  of  the 

tune    to  make  ''  statutes  and  ordmances  m  writmg,  touchmg  school, 
and  concerning  the  order,  government,  and  direction  of  the  ^^^'^^trt 
master,  under- master,  and  scholars  of  the  school.*'  (b)  has  juris- 

In  1830  certain  statutes  and  ordinances  were  made  by  the  ^ppo^Qt^a 
governors,  with  the  advice  of  the  Bishop  of  London,  for  the  board  of  eight 
better  government  of  the  school,  but  not  for  enlarging  or  al-  ^^^  ^^^  go. 
tering  the  existing  course  of  instruction,  which  consisted  solely  ▼€«<>"  in  the 
of  Latin  and  Greek,  together  with  so  much  of  the  rudiments  of  of  the  school, 
the  English  language,  writing,  and  arithmetic,  as  was  indispen*      ^^H'^^^ 
sable  to  enable  the  scholars  to  attain  any  knowledge  in  the  dead  Court  had 
languaffes.  jurisdiction 

Tb  "&*'«•  to  appoint  such 

(o)  ]£dw.  6.  c  14.8.2.  lisle*8  Endowed  Grammar  Schools,  a.boarditwas 

(A)  Vide  Rep.  of  Charity  Commis-      voL  i.  p.  411.  unnecessary 

fiioners.  32.  part  i.  p.  585. ;  and  Car-  to  do  so, 

no  mismanage- 
ment being  alleged  against  the  present  governors. 
BeU  alio,  that  a  souid  religions  education,  according  to  the  doctrines  and  discipline  of  the 

Chorch  of  Englajid,  was  among  the  objects  of  the  founder  in  instituting  this  school,  and  that 

Mch  religions  edaeation  should  be  according  to  the  statutes  and  ordinances  from  time  to  time 

>ittde  by  the  goremon,  pnrsnant  to  the  powers  contained  in  the  charter. 
The  two  classes  of  cases  with  respect  to  Dissenters,  the  one  following  the  Warwick  Schot^  Case, 

Qd  the  otber  that  of  the  Attomejf'Cfeneral  ▼.  CuUum^  have  carried  the  jurisdiction  of  the  Court  of 

Cbancery  as  to  charities  of  this  description  to  the  extreme  limit. 
HeU  further,  with  regard  to  the  head-money  to  be  paid  by  the  boys,  that  it  would  approach 

ii^arer  the  original  foundation  as  a  free  school  if  exemption  from  further  payment  should  be 

toermined  by  seniority.  , 
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The  school  had  notwithstandmg  greatly  declined,  and  in  1843 
a  memorial  was  presented  to  the  then  governors  by  the  rector, 
churchwardens,  and  other  inhabitants  of  Chelmsforid  and  its 
vicinity,  stating  that  the  system  of  education  then  pursued  wm 
too  restricted  to  be  of  any  use  to  the  majority  of  the  inhabitants 
of  the  parish  and  its  vicinity,  and  that  it  would  be  highly  desi- 
rable to  extend  it,  so  as  to  embrace  the  principal  branches  of  ft 
commercial  education.  Some  difficulty,  however,  arose  to  pre- 
vent the  governors  from  adopting  the  suggestions  contained  in 
the  memorial. 

In  April  1653  the  school  became  vacant  by  the  resignation 
of  the  under-master,  and  the  subsequent  death  of  the  master, 
whereupon  a  resolution  was  passed  at  a  meeting  of  the  mhabit- 
ants  of  Chelmsford  and  its  vicinity,  to  the  effect  that  it  was 
desirable  that  the  benefits  of  the  school  should  be  extended  and 
its  system  of  education  enlarged. 

A  petition  was  thereupon  presented  for  the  purpose  of  having 
a  scheme  settled  by  the  Court     It  was  originally  heard  on  the 
24th  of  June  1653,   when  it  was  adjourned  to  chambers  to 
settle  a  scheme,  but  previously  to  any  attendanoe  there  the  pe- 
titioners were  directed  to  endeavour  to  arrange  a  scheme  with 
the  Attomey-Greneral.     A  scheme  was  agreed  upon,  except  in 
two  particulars  suggested  by  the  Attorney-G^neraL      The  first 
had  reference  to  the  appointment  of  a  managing  board  of  eight 
trustees  to  act  with  the  governors  for  the  time  being  in  all 
matters.     This  was  objected  to  by  the  governors,  who  proposed 
not  to  interfere  with  the  governing  body.     The  second  point 
related  to  the  religious  education  of  the  boys,  and  the  Attorney- 
General  proposed  to  insert  the  following  clause :   '^  Provided 
that  no  child,  whose  parents  or  guardians  shall,  on  conadentions 
grounds,  object  thereto,  shall  receive  instruction  in  the  Holy 
Scriptures,  or  in  the  catechism,  liturgy,  doctrine,  or  discipline  of 
the  Church  of  England;  provided  also  that  eveiy  such  objection 
shall  be  in  writing,  and  shall  be  made  in  the  first  instance  to 
the  head-master,  who  shall  communicate  the  same  to  the  board  of 
management."     The  petitioners  suggested,  on  the  contrary,  that 
the  scholars  should  be  instructed  in  the  Holy  Scriptures,  cate- 
chism, doctrine,  and  discipline,  of  the  Church  of  England,  and 
assemble  at  the  school  every  Sunday,  and  attend  the  morning 
and  afternoon  services  in  the  parish  church,  under  the  care  and 
supervision  of  the  master  or  under-master,  or  in  suok  church  as 
the  governors,  with  the  advice  of  the  Bishop  of  London  for 
the  time  being,  should  direct 

Upon  these  two  points  the  petition  was  adjourned  from  cham- 
bers to  be  discussed  in  Court. 
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Mr.  Rob  and  Mr.  KenyoHy  for  the  gOTemors,  contended  upon 
tbe  first  point  that  the  Coart  had  no  jurisdiotion  to  alter  the 
oonstitation  of  the  achool  in  the  waj  proposed,  whioh  waa 
Cotalljr  unauthorised  by  the  charter.  Moreover,  there  was  no 
reason  for  any  change  in  this  respect 

Upon  the  second  point  they  contended  that  all  foundations 
for  lesmbg  and  education  were  bound  as  well  by  the  common 
law  as  by  statutory  enaotment  to  give  religious  instruction  ao- 
coidiDg  to  the  rules  of  the  Established  Church,  unless  relieved 
therefrom  by  the  special  interference  of  the  Legislature. 

The  known  rules  respecting  schools  of  this  description,  and 
especially  the  express  will  of  the  founder  of  this  particular  school 
as  eTideneed  by  the  charter,  afforded  strong  evidence  that  its 
teaching  ought  to  be  in  every  respect  in  strict  accordance  with  the 
teaching  and  discipline  of  the  Established  Church.     The  Court, 
therefore,  could  not,  in  order  to  meet  the  views  of  any  dissenting 
body,  say  that  this  instruction  should  not  be  given.     One  of  the 
earliest  authorities  upon  the  subject  was  contained  in  a  con- 
stitution of  the  fourth  Council  of  Carthage,  held  under  Pope 
SyricQs,  between  a.  d.  385—398.     It  was  introduced  into  the 
Decretum  CrTaHani(a\  and  showed  the  true  object  of  a  grammar 
fiducation:  '^  Grammatiea  legenda  est,  utpeream  tana  scripture 
vUellMgafUur.''     fiy  the  DecretaKa  Orefforii  IX.  (b),  the  Church 
was  required  to  teach  the  poor,  and  grant  licenses  for  that  pur- 
pose.  The  object  of  the  teaching  was  declared  by  the  third  ge- 
neral Conncil  of  Lateran,  held  under  Pope  Alexander  IIL,  to 
he  **  Ecekriastieum  profectum,^  (e)     The  licenses  were  usually 
gnmted  by  some  party  holding  a  benefice  in  the  church,  over  whioh 
the  bishop  had  a  controlling  authority :  Epistolm  Alexandri  IIL 
P'  M.  Vinton.  Episcopo.  (d)    The  licenses  were  not  allowed  to 
be  sold  or  bartered  for  profit,  **  gratis  enim  accepistif  gratis 
^teJ*    This  constitution  and  decretal  epistle  were  enforced  in 
the  fioglisb   Church  in  the  Council  of  London.  («)      Pope 


(f)  Decretam  Crratiani  Monachi 
Felidt  Bononienttfl,  ordinia  Bene* 
dicti  OQBipilstaiB  in  die.  mooast. 
^n-  IM],  tern.  Eugenii  Papn  III. 

Pan.  L  Dtstinot.  37.  c  la  ''  Si 
mm  artem  gramxnatiosm  noverit  ysI 
<ualeeticaiii,  ut  rmtionem  reote  lo« 

3ttQdi  faabeat,  ei  inter  falaa  et  vera 
ijodicet,  non  improbsnraa.*'  §  1. 
^  Geonietria  quoqne  et  arithmetiea 
et  miisica  habent  in  sna  icientia  veri* 
tateo :  ted  «on  eat  aoientia  ilia  sci- 
cntU  pietatia.  Scientia  pietatia  est 
Bone  Ic^em,  intelligere  propbetaa, 
^vu^eUo  credere,  apoatoloa  non  igno* 
^^^   1 3.  **  Grsmmaticanuii  autem 


L  L 


dootrina  etiam  potest  proficere  ad 
Titam,  dam  fuerit  in  meliores  utua 
aaauoipta.** 

(b)  Epiatola  Decretalea  S.S. 
Fontifioum  a  Gregorio  IX.,  P.  M. 
ooUeotsa,  a.  n.  1230,  lib.  5.  tit.  5. 
**  De  magistria  et  ne  aliquid  esigatur 
pro  lioentia  docendi.** 

(e)  A.  D.  11 79,  26  Hen.  II.,  Mansi. 
Saerorum  Concilioram  CoUeetio,  Ye* 
netiis,  1778,  vol.  xxii.  p.  288. 

(d)  A,D,  1169—1181,  tern.  Hen. 
II.,  Deeretal.  Gregor.  IX.  lib.  5. 
tit.  6.  eapp.  2.  and  3. 

(a)  ▲.  D.  1200.  «'  His  adjeoimua, 
ne  pro  lioentia  edebrandi  divina  a 
4 
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Innocent  III.  at  the  fourth  general  CounoQ  of  Lateran,  con- 
firmed  these  directions^  and  extended  them  to  other  than  cathe- 
dral churches,  (a)  Honorius  III.  in  the  time  of  Henry  III.  (6), 
directed  the  number  of  masters  to  be  increased  in  the  Cerent 
churches.  Various  other  directions  respecting  the  granting  of 
licenses  for  teaching  were  to  be  found  in  the  other  pontifical 
collections,  included  in  the  Corptu  Juris  Canonici,  and  which, 
having  been  received  as  authentic  in  this  country,  were  regarded 
as  part  of  the  Common  Law.  (c) 

In  the  year  1382,  shortly  after  the  translation  of  the  Bible  by 
WickliiFe,  the  first  Act  of  Parliament  was  passed  against  heresy. 
No  mention  of  schools  is  there  made,  (d)  By  the  2  Hen.  4. 
c*  15.  {e),  which  was  directed  against  the  Lollards,  and  was 
the  second  enactment  in  England  respecting  heresy,  all  per- 
sons were  forbidden  to  preach,  hold,  teach,  instruct,  or  write, 
contrary  to  the  true  Catholic  faith,  or  determination  of  the 
Church. 

The  next  class  of  authorities  in  order  of  date  were  the  con- 
stitutions of  provincial  synods  in  England  held  under  different 
archbishops  of  Canterbury,  from  Stephen  Langton,  in  the  reign 
of  Henry  III.,  to  the  passing  of  the  2  Hen.  4.,  and  subsequently 
down  to  Archbishop  Chicheley,  in  the  reign  of  Henry  Y.  (j) 
Among  them  is  a  constitution  of  Thomas  Arundel,  Arch- 
bishop of  Canterbury,  that  schoolmasters  should  not  teach 
in  matters  of  faith  contrary  to  the  determination  of  the 
Church.  (A)  No  book  was  aUowed  to  be  read  in  schook,  and 
nothing  was  to  be  taught  in  accordance  with  any  book,  unless 
it  was  first  examined  and  approved  by  the  Archbishop  and  the 
University:  SpelmatCs  Concilia,  (i) 


sacerdotibua  vel  docendi  a  maffistris 
aliquid  exigatur;  et  si  Bolutum 
fuerit  repetatur/*  Gibs.  1099.;  2 
Spelm.  Concilia,  126.,  edit.  1664. 

(a)  A.  D.  1215.    Gibs.  ibid. 

ip)  A.D.  1216— 1227. 

(c)  1  Black.  Com.  82.  These  com- 
prised —  The  6th  Decretal  of  Pope 
Boniface  VIII.  a.d.  1298 ;— The  con- 
stitutions of  Pope  Clement  y.  known 
as  the  Clementine  Constitutions, 
published  about  a.  d.  1317; — ^The 
Eztravagants  of  Pope  John  XXIL 
a.  d.  1325  ;— The  Decretal  Extra- 
vagants  of  later  Popes,  promulgated 
from  time  to  time,  A.  d.  1298— • 
1370. 

(d)  5  Rich.  n.  c.  5. 

(e)  A.  D.  1400.  The  title  is  ^  The 
orthodoxy  of  the  faith  of  the  Church 
of  England  asserted,  and  provision 
piad^  against  the  oppugners  of  ^9 


same,  with  the  punishment  of  here- 
ticks."  This  Act  was  repealed  by 
the  25  Hen.  8.  c.  14. 

(g)  These  were  received  by  the 
province  of  York  in  convocation, 
A.  B.  1463. 

(A)  A.D.  1408. 10  Hen.  4.  **  Ladi- 
magistri  doceant  fidei  Catholics  con* 
sona;  nee  sinant  scholasticos  cootn 
earn  sentire ;  aut  dispulando  tenere ; 
nee  altiora,  qukm  sapere  posnnt,  inc- 
tare:  oontrarium  autem  facientespa* 
niantur."— Lyndw.  lib.  5.  tit.4.,  "De 
magistris  et  potestata  docendi,'  edit 
Oxon.  p.  282.;  Cribs.  1099. ;  Cooiyn's 
Dig.,  tit.  *»  University;'  (D.)  School 
and  Schoolmaster. 

(t)  Concilium  Oxoni«nae.  CoRSti* 
tutiones  Domini  Thomie  Arundel, 
Archiepiscopi  Cantuariensis,  edits  in 
convocatione  deri,  OxoniL  Spelm- 
Concilia,  toL  ii.649. 652.,  edit.  1664. 
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In  the  case  of  the  OloucegUr  Grammar  School  {a\  the  Court 
of  Common  Pleas  held  that  the  instruction  of  children  was  a 
matter  of  spiritual  jurisdiction,  and  therefore  refused  to  take 
cognizance  of  the  right  to  teach,  which  was  raised  in  the  case. 

Of  the  English  Acts  of  Parliament,  2  Hen.  5.  st.  1.  c.  7.  (i), 
recitmg  the  evils  arising  from  the  sect  called  '^  Lollards "  en- 
joined the  Justices  to  inquire  who  were  the  maintainors  of  the 
Lollards,  and  their  schools,  and  the  writers  of  their  books,  and 
enacted  that,  as  the  oogpizance  of  heresies  belonged  to  the  Judges 
of  Holy  Church,  and  not  to  secular  Judges,  the  persons  indicted 
ahonld  be  delivered  to  the  ordinaries  for  triaL 

Between  the  passing  of  this  statute  and  the  25  Hen.  8., 
namely,  about  the  year  1478,  books  were  first  printed  in 
En^nd,  and  in  1526,  TindaVs  English  Translation  of  the  New 
Tatamenty  and,  nine  years  later,  CooerdaUs  English  Vernon 
of  the  Bible  were  printed.  By  the  25  Hen.  8.  c.  14.  (c),  the 
2  Hen.  4.  c  15.  was  repealed,  and  the  5  Bich.  2.  st.  2.  c.  5.  and 
2  Hen.  5.  st.  1.  c  7.  were  confirmed,  and  further  enactments 
made  against  heresy.  The  25  Hen.  8.  c.  19.  enacted  that  the 
canons  and  constitutions  already  made,  and  not  repugnant  to  the 
laws  of  the  realm  or  the  King's  prerogative,  should  still  be  used 
and  executed  as  before  the  passing  of  that  statute.  ((/)  Until 
the  time  of  Edw.  6.,  or  of  his  predecessor,  there  were  no  posi- 
tive  enactments  in  favour  of  religious  instruction ;  but  in  the 
1  Edw.  6.  {e)  the  injunctions  of  that  monarch  show  that  the 
intent  of  grammar  schools  was  to  prepare  for  holy  orders;  and 
that  persons  holding  benefices  in  the  Church  were  to  provide 
exhibitions  for  scholars  in  one  of  the  universities,  or  at  a  grammar 
school,  (jg)  One  great  object  in  passing  the  1  Edw.  6.  c  14.  for 
the  dissolution  of  chantries,  was  to  apply  the  funds  to  good  and 
godly  uses,  as  in  the  erecting  of  grammar  schools  for  the  education 
of  youth  in  virtue  and  godliness,  &c. :  The  Attorney^  General  y. 
The  Earl  of  Mansfield  {Highgaie  School),  {h)     Then  followed 


(a)  11  Hen.  4.  ▲.!>.  1409,  Year 
Book,  Tol.  tL  pi.  21._p.  47. 

(h)  A.  x>.  1414.  ''The  intent  of  the 
bereticks  called  Lollards.  Magia* 
trates  shall  assist  the  ordinaries  in 
extirpating  heresies  and  punishing 
bereticks.  Penalty  on  hereticks  con- 
vict" 

(c)  A.i>.  1533. 

\d)  Sect.  2.  gave  power  to  the 
King  to  assign  thirty- two  persons 
to  examine  the  canons,  constitutions, 
and  ordinances  of  the  Church,  and 
such  of  them  as  the  King  and  the 
Rtid  thirty-two  persons  should  deem 
vorthj  to  be  continued,  were  to  be 
l^ept,  observed,  and  obeyed  within 
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the  realm,  provided  the  King's  as-* 
sent  under  the  great  seal  were  first 
had  thereto,  and  the  remainder  were 
to  be  abrogated.  This  examination 
was  never  made,  although  a  com- 
mittee was  appointed  for  the  pur« 
pose  under  the  3  &  4  Edw.  6.  c.  11. ; 
and  Archbishop  Parker,  in  Uie 
13  Eliz.,  endeavoured  to  bring  the 
matter  under  the  consideration  of 
the  House  of  Commons.  fium*8 
£ccl.  Law,  9th  edit.  1842,  pref. 
xxiii — zxvi. 

(e)  A.D.  1547. 

\g)  1  Cardwell,  Doc.  Annals,  p.  12. 
edit.  1844. 

(A)  2  Kuss.  501.  522. 
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the  Acts  of  Uniformity,  2  &  3  Edw.  6.  o.  l.(aX  and  5  & 
6  Edw.  6.  a  1.  (^)  By  th«  former  Act  penalties  atttched 
for  not  using  the  Book  of  Common  Prayer,  or  for  using  any 
other  form  ;  and  by  the  latter  Aot  every  person  was  reqaired 
to  resort  to  his  parish  church  on  every  Sunday  or  bolydaj,  and 
there  abide  during  the  service,  (c) 

On  the  24th  of  March  1561  the  letters  patent  for  the  fona- 
dation  of  the  ''  Chelmsford  Grammar  School  ^  were  granted. 
In  the  following  year  the  forty-two  articles  of  religion  were  pro* 
mulgated,  and  in  May  1553,  the  Catechism  of  Edw.  6.  was 
ordered  by  an  injunction  to  be  taught  by  all  schoolmasters  and 
teachers  of  youth,  (d) 

In  the  1  Eliz.  a  third  Act  of  Uniformity  of  Common  Prayer, 
&c,  was  [)assed.  (e)  In  the  same  year  were  issued  injunotioiu 
by  the  Queen,  proving  that  religious  instruction  under  the  sape^ 
vision  of  the  Church  was  required  to  be  taught  in  schools,  (g) 
The  Visitation  Articles  of  Archbishop  Parker  directed  an  in- 
quiry  **  whether  the  schoolmasters  of  the  diocese  were  of  a  smcere 
religion  and  diligent  in  teaching  and  bringing  up  of  youth."  (ft) 
Until  the  publication  of  the  bull  of  Pope  Pius  V*  exconununicat- 
ing  Queen  Elisabeth  (t),  no  person  of  whatever  persuaaion  of  the 


(d)  A.  J>.  1548.  Aq  Act  for  the  uni- 
formity of  service  and  Adminbtration 
of  the  sacraments  throughout  the 
realm. 

(b)  A.  D.  1551-2. 

(e)  5&6Edir.6.  cl.  8.1. 

(d)  Liturgies  of  Kdw.  6.,  Parker 
Society,  493.;  Cardw.  Synod,  vol.  i.  p.  I , 

(e)  1  Elie.  c.  2.  a.d.  1558-9. 

(g)  A.  D.  1559,  Injunction  XL. 
"No  man  shall  take  upon  him  to 
teach,  but  such  as  shall  be  allowed 
bj  the  ordinary,  and  found  meet 
as  well  for  his  learning  and  dex- 
terity in  teaching,  as  for  sober  and 
honest  conversation,  and  also  for  right 
understanding  of  God*s  true  reli- 
gion. 

XLI.  "  All  teachers  of  children 
shall  stir  and  move  them  to  the  love 
and  due  reverence  of  God*s  true  re- 
ligion, now  truly  set  forth  by  public 
authority.** 

XLIL  ^  They  shall  accustom  their 
scholars  reverently  to  learn  such 
sentences  of  Scripture  as  shall  be 
most  expedient  to  induce  them  to  all 
godliness/* 

XLIV.  ••  Every  parson,  vicar,  and 
curate  shall,  upon  every  holyday 
and  every  second  Sunday  in  the 
year,  hear  and  instruct  all  the  youth 
of  the  parish  for  half  an  hour  at  the 
least  before  evening  prayer,  in  the 


Ten  Commandments,  the  Articles  of 
the  Belief,  and  in  the  Lord's  Prayer, 
and  diligently  examine  them,  and 
teach  the  Catechism  set  forth  in  the 
Book  of  Public  Prayer.** 

LL  No  book  was  to  be  printed  un- 
less it  should  be  first  licensed  by  the 
Queen  in  writing,  *•  or  by  six  of  her 
Privy  Council,  or  be  perused  and 
licensed  by  the  Archbishops  of  Can* 
terbury  and  York,  the  Bishop  of  Loo- 
don,  the  Chancellors  of  both  Univer- 
sities, the  bishopi  being  ordinary,  and 
the  archdeacon  also  of  the  place 
where  any  such  shall  be  printed,  or 
by  two  of  them,  whereof  the  ordinary 
of  the  place  to  be  always  one."  — 
Sparrow's  Coll.  of  Articles,  &en  78. 
1  Cardw.  Doc«  Ann.  327.,  edit.  1844. 

(A)  A.i>.  1569.  Strype's  Life  of 
Abp.  Parker,  App.  No,  1 1  ^  edit.  1711; 
1  Cardw.  Doc.  Ann.  361.,  edit.  1844. 

(t)  This  bull  bears  dale  the  27th 
of  April  1570,  and  purported  to  de- 
prive Uie  Queen  of  her  right  to  the 
kingdom,  and  all  domioioii,  kc^ 
ordering  her  subiects  not  to  obey 
her,  and  pretending  to  discharge 
them  from  their  oaths  and  fealtv.  1 
Cardw.  Doc.  Ann.  368.  { 8  Boll.  Kom. 
303.  edit.  1655.  After  the  publica- 
tion of  this  bull  membona  of  the 
Church  of  Rome  refused  to  attend 
Ghareh^aa  appean  fitmi  tha  preamble 
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ChnBtm  religion  refused  to  attend  the  public  divine  Bervice  of  the 
Cbarah  of  England :  Caudrej/*s  Case,  (a)  .  Among  the  canons  of 
tbeCharoh  promulgated  in  1671  (ft)  were  strict  injunctions  to 
thedergj  to  teach  the  catechism  to  all  their  parishioners  of  what- 
erer  age  or  order,  and  that  no  one  should  teach  in  school  or 
privately  withoat  the  approbation  and  license  of  the  buhop  of 
the  diocese,  with  directions  to  the  bishop  not  to  license  any 
whom  he  did  not  find  learned,  moral,  and  '^  in  primii  "  of  sound 
religioQ.  Schoolmasters  were  enjoined  to  teach  **  in  primis  " 
those  books  which  tend  to  a  knowledge  of  Christ  and  to  piety, 
and  to  take  their  scholars  to  hear  sermons,  '^  ut  statim  <b  tenerii 
uteqnani  erudhi  ad  pistaiem^  and  examine  them  on  their  re^^ 
tarn,  {e)  By  the  23  Elias.  c  1.,  reciting  the  13  Eliz.  a  2.,  pe- 
nalties were  attached  for  not  attending  church,  or  for  keeping  a 
flchoolmaater  who  did  not  attend,  {d)  The  license  itself  required 
flchoolmaBters  to  subscribe  the  articles,  teach  the  catechism  of 
Desn  Nowel,  and  attend  church  with  their  scholars,  {e) 
The  statute  1  Jac  L  c.  4.  §.  9.  enacted  further  penalties  for 
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of  tke  13  Ells.  0. 9^  wh!di  wsi  ••An 
Act  againflt  the  faringtng  in  and  put- 
ting in  execution  of  biuls,  writingfl, 
or  mstnunentfl,  and  other  superati- 
tioiM  thinsst  from  the  see  of  Rome*** 

(a)  5  £ep.  1  a.  8S  a.  and  36  h. 

iP)  13  Elix. 

(e)  Cardw.  Synod,  vol.  I.  128.; 
Sparrow't  £cd.  Canons,  p.  289., 
"Ludimagistri;''  Gibs.  1099. 

((Q  ▲.  D.  1584.  Sect  5.  Bj  sect.  6. 
**  If  any  person,  body  politic  or  cor- 
porate, sball  keep  or  maintain  any 
icboolniaster,  which  shall  not  repair 
to  the  church,  or  be  allowed  by  the 
bishop  or  ordinary  of  the  diocese 
where  sach  achoolmaster  shall  be  so 
kept,  he  shall  forfeit  for  every  month 
so  keeping  him  ten  pounds.**  And 
by  sect.  7.,  *' Such  sohoolmapter  pre- 
taming  to  teach  contrary  to  this 
Act  shall,  on  conyiction,  be  disabled, 
sail  impriflODod  for  a  year.'* 

(«)  The  following  form  of  a  license 
ii  taken  from  Strype*s  Whitgifl, 
£<L  Ozon.  1822,  vol.  iii.  p.  884. 
quoting  Begist.  Wbitg.  vol.  lii.  ibi. 
105.  h.  30th  Jnly,  1599;  see  also 
8trjpe*s  Whitgifi,  edit.  1718,  App. 
Book  iT^  No.  zl. 

"John,  by  Divine  Providence 
Archbishop  of  Canterbury,  of  all 
England  primate  and  metropolitan, 
to  ^1  Chrtstian  people  to  whom  these 
presents  shall  come,  sendeth  greeting 
IB  our  Lord  God  Everlasting. 

**  These  nre  to  let  yon  understand, 


that  upon  receipt  of  sufficient  testi- 
mony of  the  good  life  and  conversa- 
tion of  William  Swetnam,  of  the 
?arish  of  St.  Margaret  Patens,  in 
lOndon,  fishmonger  ;  and  upon  fur- 
ther examination  of  him,  being  first 
sworn  in  due  form  to  the  supremacy 
of  the  Queen*8  Most  Excellent  Ma- 
jesty, and  subscribing  to  the  articles 
agreed  upon  by  the  clergy  in  anno 
1662,  We  have  licenced,  and  by  these 

§  resents  do  license  the  said  William 
iwetnam  to  teach  and  instruct  chil- 
dren in  the  principles  of  reading,  and 
introduction  into  the  accidence ;  and 
also  to  write  and  cast  accounts  in  any 
parish  within  the  city  of  London,  6t 
our  Peculiar  churches  of  Canterbury 
within  the  said  city,  enjoining  him 
that  every  week  he  do  mstruot  his 
children  and  scholars  in  the  cate- 
chism made  and  set  forth  by  Mr. 
Alexander  Nowel,  now  dean  of  the 
cathedral  church  of  St.  Paul  in 
London ;  and  that  he,  with  his  scho- 
lars, so  many  as  shall  be  of  the  parish 
where  he  shall  teach,  do  usually  and 
commonly  resort  and  repair  on  all 
Sabbaths  and  festival  days  to  the 
church  of  the  parish,  where  he  shall 
so  teach;  and  he,  with  his  scholars, 
do  reverently  hear  divine  service 
and  sermons,  and  dutifully  and  dili- 
gently attend  thereunto.  And  also  we 
will  this  our  license  to  endure  during 
his  good  behaviour  and  our  pleasure, 
and  no  otherways.    In  witness,**  &c. 
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keeping  school  without  a  lioenBe.  (a)  The  canoiiB  of  1603  (l) 
and  again  those  of  1640,  plainly  enforced  the  same  datie8.(c) 
In  1655  Cromwell  forbade  the  orthodox  clei^»  under  severe 
penalties^  to  teach  schools.  In  August  1654  and  1655  {i) 
commissioners  were  appointed  to  inquire  into  the  acts  of  minis- 
ters and  schoolmasters*  and  to  eject  all  such  as  were  scandalous 
in  their  lives  and  conversations^  and  who  should  have»  amongst 
other  things,  publicly  and  frequently  read  and  used  the  Com- 
mon Prayer  Book. 

The  Act  of  Uniformity,  1661  (e\  succeeded,  and  was  fol- 
lowed by  the  17  Car.  2.  c.  2.  s.  4.  (^),  forbidding  persons,  who 
should  not  frequent  divine  service  as  established  by  the  laws 
of  the  kingdom,  to  teach  any  public  or  private  school  under 
a  penalty  of  AOL  By  the  1  W.  &  M.  a  18.  (h)  the  attendance 
of  dissenters  at  church  was  dispensed  with.  This  was  the  first 
enactment  for  the  relief  of  that  sect  The  12  Ann.  st.  2.  c.  7.  (>) 


(a)  A.]>.  1603.  Section  9.  required 
everf  schoolinwter  oat  of  the  uni* 
▼ersities,  and  not  in  some  public 
or  free  grammar  school,  or  in  some 
nobleman*8  or  gentleman*8  house,  not 
recusant,  to  be  specially  licensed  by 
the  archbishop,  bishop,  or  guardian 
of  the  spiritualities  of  the  diocese 
within  which  the  school  was  situate. 

(h)  Canon  69,  Ministers  to  ca- 
techise the  youth  of  the  parish  every 
Sunday. 

Canon  77.  No  schoolmaster  to 
teach  without  license  from  the  bishop 
of  the  diocese,  or  ordinary,  under  his 
hand  and  seal,  being  found  meet  as 
well  for  his  learning  and  dexterity 
in  teaching,  as  for  sober  and  honest 
conversation,  and  also  for  the  right 
understanding  of  God's  true  re- 
ligion. 

Canon  79.  All  schoolmasters  to 
teach  the  catechism  in  English  or 
Latin.  Upon  holy  and  feast  davs 
they  shall  bring  their  scholars  to  the 
parish  church,  and  there  see  them 
quietly  and  soberly  behave  them- 
selves ;  and  examine  them  at  times 
convenient,  after  their  return, 
what  they  have  borne  away  of  the 
sermons.  Upon  other  days  they 
shall  train  them  up  with  such  sen- 
tences of  Holy  Scripture  as  shall  be 
most  expedient  to  induce  them  to 
all  godliness;  and  shall  teach  the 
grammar  of  Henry  Yilf.  and  none 
other. — Sparrow,  Eccl.  Can.  1603. 
These  canons  not  having  been  con- 
firmed in  Parliament,  do  noU proprio 
vigore,  bind  the  laity. 

(c)  1  Cardw.  Syn.  396.  The  ca- 
nons of  1640  were  composed  by  the 


convocation  of  the  clergy,  (tbeir 
power  to  make  them  havms  been 
previously  averted  by  ail  the  Judges 
of  England)  and,  after  debate,  they 
were,  by  the  entire  and  unanimous  ad- 
vice of  the  Privy  Council,  confirmed 
bv  the  King  under  the  great  seal. 
C!larendon*s  Hist,  of  the  KebelHon, 
vol.  i.  p.  208. ;  1  Cardw.  Syn.  380.  a. 

((f)  13  &  14  Car.  2.  c  4.,  com- 
monly called  Scobell*8  Act 

(0  13  &  14  Car.  2.0.4.  By  sec- 
tion 8.  every  schoolmaster  was  re- 
quired to  subscribe  the  declaration 
there  set  out,  that  he  would,  imter 
alidf  conform  to  the  liturgy  of  the 
Church  of  England  as  by  law  es- 
tablished. 

Section  1 1.  imposed  three  months* 
imprisonment  for  the  first  offence  of 
teaching  before  license  or  subGcrip- 
tion. 

(g)  A.  D.  1665. 

(A)  ▲.  p.  1689. 

(0  A.p.  1713.  This  Act  provided 
that  every  person  keeping;  adiool  or 
teaching  without  declaration  and  li- 
cense, should  suffer  three  months*  im- 
Erisonment ;  that  no  license  should 
e  given  without  a  certificate  of  the 
party  having  received  the  sacrameDl 
m  the  Churdi  of  England  within  one 
vear  next  before  the  grant  of  such 
license;  that  no  person  should  teach 
any  other  catechism  than  that  set 
forth  in  the  Book  of  Common  Prayer 
on  pain  of  penalties ;  and  that  the 
bishop  or  ordinary  might  cite  any 
person  keeping  school,  or  teaching 
without  license,  and  proceed  against 
them  by  ecclesiastical  censoresy  sub- 
ject to  appeal 
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enforced  the  laws  for  the  government  of  schools.  It  was  re* 
pealed  by  5  Geo.  1.  c  4.  (a)  By  the  19  Geo.  3.  c.  44.  {b)  fur- 
ther relief  was  accorded  to  Protestant  dissenting  ministers  and 
schoolmasters.  Seyeral  priyil^es  were  granted  to  Bomanists 
by  the  31  Geo.  3.  c.  32.  (c),  and  by  the  2  &3  Will.  4.  c  115.  (d) 
Roman  Catholics  were  placed  on  the  same  footing  as  Protestant 
disflenters,  with  respect  to  schools  and  places  of  worship. 

They  dted  Cory  y.  Abbot  (e)  and  The  Attomey'General  y. 
Pmer  (^)  as  to  bequests  for  the  education  of  poor  children  in 
the  Roman  Catholic  faith.  The  13  Car.  2.  did  not  take  away 
the  jorisdiodon  of  the  Ecclesiastical  Courts  on  the  canons :  Cory 
Y.  Pepper  (A),  Co3^s  Case  (t%  The  King  v.  HiU  (k),  The  King 
y.  The  Bithop  of  Litchfield  (Coventry  School  Case)(l\  Bush^ 
worth  y«  Mason  (m),  Matthews  v.  Burdett  (n),  The  Kitiy  y*  The 
ArchHihop  of  Yorh  {Shipton  Grammar  School)  (o).  Be  the  Mas^' 
tersf  Ire.  of  the  Bedford  Charity  (p).  The  Attorney- General  y.  Lord 
ManffieU  {Highgate  School),  (q) 

Mr.  Wichens,  for  the  Attorney-General.  The  school^  as  at  pre* 
sent  constituted^  was  useless  to  a  large  proportion  of  the  inhabi- 
tants, who  were  dissenters,  and  consequently  unable  to  take  ad- 
vantage of  its  benefits,  by  reason  of  their  religious  scruples.  The 
Court  had  exercised  its  jurisdiction  under  the  3  &  4  Vict,  c  77.  (r), 
for  the  purpose  of  altering  the  system  of  education  pursued  in 
grammar  schools.  Such  a  course  was  yery  desirable  in  the  case 
before  the  Court,  in  order  to  accommodate  the  dissenters,  and  to 
extend  the  benefits  of  the  school  more  generally  among  the  in- 
habitants. In  The  Attorney-General  y.  Cullum(The  Bury 
School  Case)  (5),  exemption  from  attendance  at  church  was  intro- 
duced.    In  The  Warwich  School  Case  (t),  all  religious  instruc- 


(a)  A.D.  1718. 

(h)  A.  ]>.  1779.  '*  An  Act  for  the 
farther  Relief  of  Protestant  dissent- 
ing Ministers  and  Schoolmasters.** 

oection  2.  provided  that  dissenters, 
properlj  aaalified,  might  be  tutors 
ud  gdioolmasters ;  but  by  section  3. 
no  dissenter  shall  be  a  master  of  any 
eoUese  or  school  of  royal  foundation 
or  other  foundation,  or  school  for  the 
elncation  ofyouth,  unless  founded 
ance  the  1  W.  &  M.  for  the  imme- 
diste  use  and  benefit  of  that  body. 

(e)  A.]>.  1791.  By  section  13.  Ro- 
nan  Catholics,  properly  Qualified, 
may  become  sdioohnasters,  but  may 
not,  by  section  14.,  be  master  of  any 
coQcse  or  school  of  roval  foundation^ 
or  o&er  endowed  college,  or  school 
for  the  education  of  youth,  or  keep 
t  school  in  either  of  the  universi- 
te  of  0:dbrd  or  Cambridge;  nor, 
^y  Kction  16^  receiTe  into  their 


school  the  child  of  any  Protestant 
father;  nor,  by  section  16.,  keep 
school  until  registered  by  the  Clerk 
of  the  Peace  at  Quarter  or  General 
Session. 

(d)  A.  n.  1832. 

(e)  7  Ves.  490. 

(g)  1  Ba.  &  Be.  145. 

(h)  2  Ler.  222. 

(0    1P.W.29. 

(A)  12  Mod.  517.  867. 

(0  7  Ibid.  217. ;  S.  C.  2  Stra. 
1023. 

(m)  Com.  R.  448. 

;fi)  2Salk.672. 
o)  6  T.  R.  490. 
})  2  Swanst.  470.  528. 

rq)  2  Russ.  501. 

[r)  A.  p.  1840.  An  Act  for  im- 
proving the  condition  and  extending 
the  benefits  of  srammar  schools. 

(0  1  Y.  &  C.  C.  C.  411. 

(0  1  Phill.  564. 
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tion  was  left  to  the  disoretioii  of  the  maaten  So  in  (  The  Bi- 
dermifuier  School  Case),  The  Attorney^  Oeneral  v.  The  Bishop  of 
Worcester  (a) ;  and  Lord  Maeek^bTs  order  of  1733,  referred  to 
in  The  Attomey^Oeneral  y«  7%e  Cfovemors  of  Sherborne  Gram' 
mar  School,  {b)  So  also  in  The  AUomey-^Cteneral  v.  Lord 
Carrinffton,  before  Lord  Cranworih  {e),  referred  to  in  the  War* 
wick  School  Case,  in  which  the  leaning  of  the  Court  was  in 
favour  of  dissenters.  In  the  case  of  The  Queeiis  Free  School 
at  Basingstoke  (d),  the  scheme  in  which  was  settled  by  the 
Lords  Justices  on  the  11th  of  June  1852,  there  was  an  exemp- 
tion similar  to  that  contained  in  the  Bury  School  Scheme. 

With  regard  to  the  proposed  alteration  in  the  managementy 
there  was  no  intention  of  castmg  any  imputation  on  the  gover- 
nors in  any  way,  but  it  was  considered  that  the  identic  of 
interest  between  them  and  the  town  would  be  greatly  benefited 
by  introducing  into  the  management  persons  locally  interested 
in  the  welfare  of  the  town :  Exports  Ae  Bsrkhampstoad  Free 
SchooL  (e) 

Mr.  Bolt  replied* 

Th£  Yiga-Chanosllob.  The  first  point,  which  has  been 
suggested  by  the  Attomey^General,  as  part  of  the  scheme,  for 
the  consideration  of  the  Court,  is  thd  iq>pointment  of  a  board  of 
management,  by  which,  under  the  name  of  trustees,  a  body  of 
eight  persons  would  be  appointed,  to  meet  together  with  the 
governors  of  the  school  as  one  board,  and  have,  in  fact,  the  sole 
control  of  the  school  as  well  as  of  its  revenues  and  income.  It 
appears  to  me  that  this  would  be  a  most  undue  interference  with 
the  powers  vested  by  the  charter  in  the  governors  as  a  corporate 
body.  Whether  or  not  the  Court  has  jurisdiction  to  constitute 
a  board  of  the  kind  suggested,  having  equal  authority  with  the 
chartered  body  for  the  direction  of  the  property  so  vested  in  the 
latter,  is  a  question,  in  respect  of  which  I  should  entertun  con- 
siderable doubt,  notmthBtSknding  the  Berhhampstead  School  Case, 
but  certainly  in  the  present  instance,  even  if  it  had  the  juris- 
diction, no  case  has  been  made  requiring  the  introduction  of  8o 


(a)  9  Hare,  328. 

(h)  2  Eq.  Rep.  917.  After  the 
decision  of  the  Master  of  the  Rolls  in 
tbe  case  of  the  Attorney*  General  y, 
JTie  Governors  of  Sherborne  Gram' 
mar  School  a  petition  waa  pre- 
sented to  the  Lord  Chancellor^  as 
visitor  of  the  school,  for  an  alteration 
of  the  ordinances  with  the  view  of 
allowinjT  the  chHdren  of  dissenters  to 
be  admitted  to  the  benefits  of  the* 
echool;  but  the  governors  having,  at 


the  sugofestion  of  the  Lord  Chased- 
lor,  made  a  new  statute,  dispensiag, 
in  favour  of  the  children  of  dis- 
senters, with  their  compulsory  at- 
tendance  at  church,  ana  with  their 
learning  the  Catechism  of  the  Church 
of  England,  his  Lordship  dedined  io 
ibake  anj  order  upon  the  petition. 

(e^  Not  reported. 

(a)  Not  reported.  Scheme  ap- 
proved 11th  June  18ii2. 

(fl)  2  V.  &  B.  134. 
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Tiolent  an  alteration.    In  the  case  cited  the  chartered  body,  as 
origiiudly  oonatitutedj  waa  most  uniatisfiMtorj ;  for  the  corpo- 
lation  there^  which  had  the  sole  management  and  direction  of 
the  school,  consisted  of  the  master  and  usher.    But  even  there, 
aa  I  understand  it,  the  maDagement  of  the  property  was  not  in 
any  way  divested  from  these  two  persons  as  goyemora.     They 
retained  the  direction  of  the  property,  with  such  checks  and 
control  as  the  Court  was  competent  to  place  upon  them  for  the 
dae  administration  of  that  part  of  their  trust.   Matters,  however, 
now  stand  in  a  different  position  from  what  they  did  at  the  time 
the  order  was  made  in  that  case.     There  is  no  question  that 
ample  opportunities  now  exist  for  imposing  any  check  that  may 
be  necessary  upon  the  management  of  that  important  part  of 
the  trust  vested  in  the  governors,  for  they  are  now  compelled 
by  statute  (a)  to  present  to  the  Charity  Comnussioners  annual 
accounts,  to  which  a  certiun  degree  of  publicity  is  given  by  the 
fltatutQ,  so  that  any  person  having  the  slightest  reason  to  com- 
plain of  mismanagement  with  regard  to  the  charity  property 
would  be  able  to  bring  it  duly  before  the  Court.    I  do  not 
think  it  is  necessary,  for  the  purposes  of  the  administration  of 
the  property  in  this  case,  to  have  any  branch  body  or  check 
placed  over  these  governors.     What  might  be  necessary  if  the 
revenues  were  of  that  large  and  ample  description  which  they 
sometimes  are,  need  not  now  be  considered.    The  property  is 
some  500L  or  600/.  a  year,  and  I  thiuk  there  is  no  reason  to 
suppose  that  these  gentlemen  would  not  be  fully  competent, 
with  the  checks  here  provided,  duly  and  properly  to  administer 
their  trust 

The  next  question  is  with  regard  to  the  appointment  of  a 
board  of  this  kind  to  govern  and  manage  the  school.  In  cer- 
tain cases  there  nuiy  be  an  advantage  in  placing  checks  over 
pel-sons  acting  in  this  fiduciary  character ;  but  while  I  think 
these  checks  usually  applied  to  schools  of  this  description  may 
be  very  usefully  employed  in  the  administration  of  property,  I 
confess  I  have  very  great  doubt  whether  any  very  useful  or 
salutary  result  can  be  obtained  by  placing  in  power,  with  re- 
gard to  the  management  of  a  school,  two  authorities,  which  may 
be  brought  into  conflict  with  each  other*  It  would  be  ex- 
tremely undesirable  that  the  scholars  should  know  that  those, 
who  are  placed  in  authority  ovef  them,  are  conflicting  with 
those  who  are  to  have  the  government  of  them ;  and  that  they 
should  have  their  respect  shaken  with  regard  to  those,  to  whom 
they  are  to  look  for  the  due  conduct  and  regulation  of  the 
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school ;  still  less  desirable,  perhaps,  is  it  that  any  conflict  should 
happen  upon  this  verj  point,  which  arises  upon  the  second 
question.    I  think  it  far  preferable,  if  unhappily  any  differences 
of  that  character,  which  bo  constantly  occur,  and  which  have 
greatly  perplexed  the  nund  of  the  Legislature  for  a  yery  long 
time,  should  arise  with  regard  to  the  subject  of  education,  that 
they  should  be  speedily  settled  by  some  competent  tribunal,  ra- 
ther than  be  left  to  be  discussed  and  contested  internally  by  the 
body  itself;  that  there  should  be  one  body  having  this  spedal  and 
delicate  subject  under  its  control,  and  that  such  body  should  be 
left  to  have  the  necessary  check  imposed  upon  it,  if  any  be  re* 
quired  beyond  that  now  existing  under  the  constitution  of  the  pre- 
sent charter,  namely,  a  check,  on  the  part  of  the  Bishop  in  the 
first  place,  in  respect  of  the  regulations  which  the  governors  may 
think  fit  to  make ;  and  in  the  next  place,  on  the  part  of  the  Lord 
Chancellor,  as  visitor,  who  would  control  any  indiscreet  or  inn 
proper  exertion  of  authority  on  that  subject.     I  apprehend  that 
the  authority  of  the  visitor  would  extend  only  to  control  any 
statutes  he  might  consider  improper,  and  not  to  the  making  of 
statutes ;  still  assuming  that  I  have  jurisdiction  to  act  in  the 
matter,  and  confining  myself  to  the  first  point  as  to  the  appoint- 
ment of  a  body  to  act  as  a  kind  of  check  upon  the  four  governor^ 
I  would  much  rather  that  these  gentlemen  should  be  trusted 
until  it  should  appear  that  the  trust  can  no  longer  be  confided 
to  them,  than  attempt  to  place  over  them  any  body,  with  whom 
they  might  be  brought  into  internal  conflict.     If  such  conflict 
must  exist,  I  should  prefer  that  it  should  be  external  rather 
than  internal,  and  that  the  inhabitants  should  have  the  means, 
through  the  Attomey^General,  or  by  any  other  course  they 
might  think  proper,  of  correcting  any  impropriety^  which  they 
conceived  to  exist  in  the  conduct  of  those  persons  so  intrasted 
with  the  government  and  management  of  the  school. 

The  second  point,  which  has  been  argued  at  most  length,  ia 
one,  no  doubt,  of  very  grave  importance  as  to  the  management 
of  all  schools  of  this  description.  The  question  raised  has  come 
before  the  Court  in  various  shapes,  and  will  probably  come  be- 
fore it  again  in  the  present  state  of  the  difficulty  which  eidsts 
with  regard  to  the  management  of  the  reUgious  portion  of  the 
education  of  children  in  any  school.  The  exact  position  of  the 
present  state  of  the  authorities  upon  this  subject  has  been  de- 
fined in  the  course  of  the  argument,  and  they  seem  to  resolve 
themselves  into  two  classes  with  regard  to  foundation  school 
of  this  description ;  for  although  some  of  them  perhaps  have  not 
dealt  with  schools  of  the  precise  character  of  that  now  before 
me,  still  the  cases  generally  have  not  gone  beyond  these  two 
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classes.    The  one  class  is  that^  of  which  the  fFarwick  School  (a) 
before  Lord  Lyndhurst  is  an  example,  and  in  which  this  ques- 
tion, one  of  considerable  difficulty,  was  brought  before  the 
Court,  as  to  whether  or  not  any  religious  scheme  should  be 
suggested,  and  any  regulation  made,  by  which  dissenters  would 
be  exempted  from  the  operation  of  the  peculiar  religious  teach- 
ing of  all  the  children*     His  Lordship  thought  it  was  better  to 
let  it  pass  sub  silentio,  or,  in  other  words,  leave  it  to  the  discre- 
tion (^  the  parties  to  deal  with  as  they  thought  fit     That  is  one 
dsss  of  cases,  and  it  was  followed  by  yice-Chancellor  Turner  in 
the  case  of  TTie  Kidderminster  School  (b) 

The  other  class  of  cases  was  that  which  followed  the  example 
of  the  Attorney-General  v.    Cullum  (c) ;   and  of  this  class  it 
seems  to  me  that  the  case  of  7^  Basingstoke  School  {d)  is  just 
of  that  character,  in  which  the  Court,  holding  that  it  was  ab- 
solutely essential  in  all  schools  of  this  description  that  there 
should  be  religious  teaching,  and  holding,  as  it  seems  to  me, 
that  such  religions  teaching,  so  far  as  it  goes^  must  be  that  of 
the  Church  of  England,  it  nevertheless,  after  directing  that 
all  the  children  shall  be  taught  by  the  master,  that  master  being 
a  member  of  the  Church  of  England,  has,  in  respect  of  the 
more   distinguishing  portions  of  the  Church  teaching,  such 
as  the  catechism  and  instruction  in  the  articles,  and  the  like, 
given  to  the  parents  of  the  children  who  conscientiously  dissent 
from  the  doctrine  of  the  Church  of  England,  the  power,  in 
respect  of  that  portion  of  the  teaching,  to  signify  their  dissent  to 
their  children  being  so  instructed,  and  has  allowed  such  teach- 
ing to  be  withdrawn ;  but  in  each  case  distinctly  providing  that 
there  shall  be  instruction  in  the  Scriptures,  and  that  that  in- 
struction shall  be  according  to  the  doctrines  of  the  Church  of 
England.     I  am  not  aware  that  any  case  has  yet  gone  beyond 
that,     I  cannot  help  feeling  that  these  cases  have  carried  the 
jurisdiction  of  the  Courts  of  Equity  as  to  charities  like  this 
before  me  to  the  extreme  limit.     It  appears  to  me  impossible 
to  hold  that  any  school,  founded  as  this  has  been,  by  one  of  the 
sovereigns  of  this  country,  for  the  purpose  of  teaching  gram- 
mar^ and  looking  to  the  whole  scheme  and  frame  and  gene- 
ral foundation  of  charities  of  this  description  at  that  period, 
could   be  other  than  a  school  for  the   purpose  of  teaching 
grammar^  and  also  of  giving  sound  religious  education ;  and^ 
looking  also  to  the  period  at  which  these  schools  were  founded^ 
that  that  religious  education  should  be  according  to  the  doctrines 
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(a)  1  FhilL  564. 
(h)  9Hare.828. 
(c)  1  Y.  &  C.  C.  C.  411. 
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{d)  Not  reported.     Scheme  ap* 
proved  11th  June  1862 
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and  discipline  of  the  Church  of  England,    With  wgaid  to  this 
school^  the  case  is  very  strong.     In  many  charters  expreaa  pro- 
vision is  made  that  the  children  shall  be  brought  up  in  the  fear 
of  God,  plainly  indicating  thereby  religious  instruction.   No 
such  provision  appears  in  this  charter :  it  makes  no  reference 
whatever  to  the  religious  character  of  the  instruction.   That 
may  be  founded  on  the  circumstance  that  the  charter  is  a  i^ 
grant  of  the  lands  of  certain  chantries,  which  were  dissolved  by 
Act  of  Parliament,  distinctly  reciting  in  its  preamble  the  object, 
for  which  it  was  thought  desirable  that  the  property  should  be 
applied,  namely,  the  object  of  religious  education.     Under  these 
circumstances,  it  would  no  doubt  be  thought  unnecessarj  to 
recapitulate  in  the  charter  itself  the  object,  for  which  this  foan* 
dation  was  established,  and  looking  at  the  Act  of  Parliament, 
which  provides  so  carefully  for  education  in  religion,  and  look- 
ing then  to  the  charter  granting  these  lands  of  the  dissolved 
chantries,  it  would  be  impossible  to  conceive  that  this  Court  can 
assume  that  the  Crown  exercised  its  power  of  making  a  grant 
of  those  lands  in  derogation  of  the  particular  objects  and  pn^ ' 
poses,  for  which  it  is  expressly  stated  it  was  derirable  that  thej 
should  be  applied ;  if  they  are  to  be  applied  for  instruction  in 
religion,  then,  of  course,  that  instruction  must  be  according  to 
the  religion  as  by  law  established.     The  argument  has  been 
carried  back  to  a  very  distant  period,  for  the  purpose  of  show- 
ing that  in  truth,  from  all  time,  any  instruction  at  all  has  altvayd 
involved,  as  of  course,  religious  instruction,  and  I  think  no  one 
acquainted  with  our  history  can  doubt  that  such  was  the  case. 
No  one  would  have  dreamt  of  a  school  being  founded,  in  which 
religious  instruction  was  not  an  important  element     Whether 
or  not  it  is  a  necessary  element,  is  a  wider  and  different  ques- 
tion.   Looking,  however,  to  all  those  regulations,  in  regard  to 
teaching  in  general,  which  were  not  superseded  until  the  time 
of  George  III.,  looking  also  to  those  rekting  to  the  licensing  of 
schoolmasters,  I  think  a  great  deal  might  be  said  in  support  of 
the  general  doctrine  that  all  foundations  for  instruction  at  those 
remote  periods  of  our  history,  at  least  down  to  the  time  of 
Charles  I.,  necessarily  involved  religious  teaching  also.    I  do 
not  know  what  the  exact  period  of  the  foundation  of  the  Bury 
school  was,  but  that  appears  to  have  been  the  view  of  the 
then  yice-Chancellor  Knight  Bruce.    He  conceived  that  religi* 
ous  instruction  was  an  essential  element  of  the  education  there; 
and  that  due  regard  being  had  to  the  period  of  the  foundation, 
such  religious  instruction  must  necessarily  be  acoording  to  the 
doctrines  of  the  Church  of  England.     It  would  be  most  danger- 
ous for  this  Court,  not  with  reference  merely  to  the  Church  ot 


THE  EQXJirr  REPORTS. 


531 


England,  but  also  to  a  large  body  of  dissenters,  to  adopt  any 
ootiooi  by  which  it  could  be  supposed  that  it  was  competent  for 
a  Judge  sitting  here  to  vary  the  trusts^  which  had  been  so  im« 
poBed  upon  property*    If  that  could  be  done,  there  is  no  reason 
why  I  should  not  alter  the  trust  of  any  Methodist  establishment ; 
or  of  any  Independent  establishmenti  or  other  charity  founded 
ibr  the  purpose  of  religious  education.     The  dissenten  them- 
8el?e0  would  very  soon»  I  apprehend,  Imye  great  reason  to  com- 
pism  of  an  interference  so  improper  and  so  ill  suited  to  the 
pdicisl  functions  of  the  Court   The  question  is  one,  no  doubt^ 
of  great  difficulty  and  delicacy ;.  one  which  the  Legislature  itself 
has  found  quite  sufficient  difficulty  in  dealing  with ;  but,  happily 
in  this  Court,  we  are  restrained,  (and  it  is  a  great  satis&ction 
that  it  IS  so)  by  fixed  rules,  which  render  the  Court  itself 
ioaecesiible  to  $31  personal  feeling  on  the  subject,  and  enable 
it  to  administer  trusts,  whether  of  Wesleyan,  Independent, 
^an  Catholic,  or  Jewish  institution,  with  the  same  strict 
T^igard  to  the  rules,  which  must  regulate  the  Court  in  the  ad- 
ministration of  trusts  in  such  cases,  as  in  relation  to  any  other 
species  of  property.    It  is  only  as  a  matter  of  accident  tiiat  the 
Court  is  ever  called  upon  to  express  an  opinion  as  to  what  may 
in  ita  discretion  be  the  best  mode  of  conducting  religious  educa- 
tion.   Now,  in  those  cases,  in  which  the  Cdurt  has  had  to  ex* 
erase  that  discretion,  it  is  enough  for  me  to  say  that  in  every 
case  hitherto  it  has  said.  We  conceiTe  that  a  school  founded  at 
uij  of  those  periods  involves  religious  instruction ;  as  was  done 
in  The  Attomei/'Oen/Bral   v.  Cullum,   and    other  cases  of  a 
similar  nature ;    and   also  in    The  Basingstoke  School      The 
W"  must  be  educated  in  that  most  important  branch  of  the 
education  of  youth.     They  must  have  religious  instruction  im» 
P&rted  to  them ;  and  it  being  a  Church  of  England  foundation, 
it  must  be  imparted  by  a  member  of  the  Church  of  England. 
No  further  relaxation  has  been  permitted  than  this,  that  as  to 
particular  subjects  the  catechism,  and  the  like  certain  exempt 
tioos  have  been  allowed  by  the  Court,  as  in  The  Basingstoke 
School  Case,    With  regard  to  the  other  case,  before  the  Lord 
Ciinteellor,  of  The  Sherborne  School,  that  was  in  a  very  diffisrent 
Potion,  because  there  the  Lord  Chancellor  was  acting  as  a 
visitor  at  the  time.     I  have  read  carefully  through  all  his  ob- 
>er?ations,  and  I  see  plainly  the  leaning  of  his  mind  to  the  ex- 
pediency of  taking  every  possible  care  that  dissenters  should 
i^ve  the  benefit  of  educational  institutions  of  this  description, 
80  far  as  it  can  be  done  consistently  with  the  trusts.     But  even 
tberci  acting  as  visitor,  he  does  not  appear  to  have  laid  down 
^7  rule  that  the  scriptural  instruction  to  be  imparted  by  a 
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.  ^^^^'  ,     member  of  the  Church  of  England,  was  in  any  way  to  be  intcr- 
VicE-       fered  with,  but  great  facilities  were  given  with  respect  to  the 

^^o^*  exemption  of  children  with  regard  to  particular  branches  of 
■  religious  teaching.     If  it  were  necessary  now  to  lay  down  any 

CmS™*     rule  on  that  subject,  the  utmost  I  could  do,  in  point  of  juriadic- 
GRAXMA&     tion,  would  be  to  say  distinctly  that  every  child  must  be  taught 
ScHoou      ii^Q  Scriptures,  and  have  religious  instruction  generally,  to  be 
^ndgmeni^     imparted  by  the  master,  that  master  himself  being  a  member  of 
the  Church  of  Engand.    This  would  involve  the  difficulty  sug- 
gested at  the  bar,  and  which  must  exist  in  the  Bury  School,  and 
also  in  the  other  schools  referred  to,  as  to  those  dissenters  who 
may  have  conscientious  objections  to  the  teaching,  when  they 
find  that  their  children  are  to  be  taught  the  Scriptures  by  a 
person  who,  from  the  nature  of  his  position/  holds  the  doctrines 
of  the  Church  of  England.     That  is  what  the  Court  has  done 
in  every  case ;  and  I  certainly  shall  not  be  the  first  to  say  that 
any  system  could  at  all  embrace  a  true  notion  of  education,  if  it 
left  a  blank  in  this  respect,  and  left  it  open  to  a  considerable 
portion  of  the  school  to  remain  without  any  religious  Instruction 
whatever.    That  may  be  a  very  proper  question  for  the  Legis- 
lature, as  it  was  in  the  case  of  King  Edward's  School  at  Bir- 
mingham, and  the  Legislature  dealt  with  it  as  they  thought  fit, 
and,  as  I  am  informed,  that  alteration  has  acted  beneficially.  It 
is  quite  open  to  the  Le^slature  to  deal  in  the  same  manner 
with  this  particular  school ;  but  I  think  I  should  be  greatly 
exceeding  anything  that  has  ever  yet  been  done  by  the  Court, 
if  I  were  to  say  I  was  properly  executing  a  trust  founded  by 
King  Edward  YL  out  of  the  dissolved  chantries,  and  which,  as 
it  appears  to  me,  was  clearly  intended  for  the  purpose  of  giving 
religious  education  in  its  widest  and  most  real  sense,  that  is, 
education  not  only  including  grammar^  but  also  sound  religions 
education,  such  as  necessarily  belonged  to  the  Church  of  Eng- 
land at  that  time, —  if  I  were  to  say  that  a  large  portion  of  those 
revenues   are  properly  applicable  under  this  trust,  quite  in- 
dependently of  what  the  Legislature  may  think  fit  to  do^here- 
after  for  the  purpose  of  giving  to  one  portion  only  of  the 
children  that  instruction,  which  the  founder  intended  to  pro- 
mote.    I  apprehend  nothing  could  be  more  improper  than  to 
omit  altogether  that  portion  of  education,  which  he  intended  to 
promote,  namely,  religious  instruction.    It  seems  it  was  thought 
necessary  to  apply  to  the  Legislature  to  dispense  with  Latin 
and  Greek  in  those  schools,  and  I  think  that  if  the  aid  of  the 
Legislature  was  thought  necessary  for  this  purpose  (and  I  am 
far  from  under-valuing  the  great  benefits  of  such  instruction), 
it  cannot  be  supposed  that  this  Court  will,  without  any  assist- 
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anoe  from  the  Legislature,  lop  off  that  still  more  important 
branchy  the  religions  instruction,  which  was  intended  to  be  pro- 
Tided  for  by  the  founder  in  the  creation  of  these  trusts.  The 
utmost  extent  to  which  I  could  go  would  be  to  take  the  course 
which  was  adopted  in  the  Attorney-General  v.  CuUunu 

The  only  question  that  remains  to  be  conndered  is,  whether 
I  ought  to  go  to  that  extent  Now,  in  this  case,  I  do  not  think 
it  necessary  to  do  so ;  I  am  not  driven,  as  the  Lard  Chancellor 
was  in  the  Warwick  charities  (a),  either  to  lay  down  a  scheme 
with  regard  to  the  ordinary  course  of  education,  or  to  abandon  it 
whoUy  to  the  discretion  of  the  master.  But  I  have  here  the  great 
advantage  of  having  a  body  of  governors,  secured  by  this  scheme 
from  a  class  of  society,  who  will  endeavour  fairly  and  honestly 
to  exercise  their  trust,  and  that  body  of  governors  will  have  the 
guidance  of  the  bishop  in  laying  down  any  scheme  they 
may  think  fit  for  the  religious  instruction  of  the  scholars ;  and 
if  any  scheme  so  laid  down  by  them  should  be  displeasing  to 
those,  who  wish  to  participate  in  the  benefits  of  the  education, 
they  will  have  the  opportunity  of  bringing  that  matter  before 
the  Lard  Chancellor.  Anything  further  than  that  they  cannot 
do;  they  cannot  compel  the  governors  to  lay  down  rules;  they 
may  compliun  of  what  they  think  improper,  but  they  cannot 
force  the  governors  and  the  bishop  to  do  that  which  would  be 
agreeable  to  thenu  I  apprehend  the  true  answer  to  any  sucli 
difficulty,  if  they  are  dissatisfied  in  that  respect,  and  wish  to  en* 
large  their  powers,  would  be  that  there  is  no  alternative  for 
them  but  to  have  recourse  to  an  Act  of  Parliament,  as  the  proper 
mode  of  providmg  a  remedy  in  a  case  of  that  description.  It 
seems  that  it  would  be  most  improper,  where  there  is  such  a 
body  constituted  under  such  a  charter,  for  this  Court  to  assume 
to  itself  this  delicate  trust,  which  the  charter  has  consigned  to 
the  governors  with  the  assistance  of  the  bishop ;  and  to  lay 
down  beforehand  a  scheme,  which  may  probably  meet  with  the 
assent  of  some  parties,  but  which  may  be  excessively  repugnant 
to  the  views  and  notions  of  others.  Therefore,  what  I  propose 
to  do  now  will  be  to  strike  out  both  suggestions  contained  in 
the  scheme  of  the  governors  and  of  the  Attorney-General  with 
reference  to  religious  education.  Then,  this  being  a  general 
scheme  on  the  rery  principles,  which  I  have  been  laying  down, 
it  would  seem  to  be  most  imperfect,  if  no  mention  were  made 
of  that  important  subject.  I  think  the  better  course  would  be 
to  say  at  once  in  the  scheme,  that  the  religious  instruction  of 
the  scholars  should  be  regulated  according  to  such  by-laws  and 
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rq^tions  as  the  governon  in  the  nuumer  pieooribed  hy  the 
charter  should  direct 

It  was  ultimately  arranged  that  a  dause  should  be  inirodaoed 
into  the  scheme  to  the  effect  as  follows :  *^  That  the  scholar 
shall  be  instructed  in  religion  according  to  such  statutes  and 
ordinance^  as  shall  be  made  from  time  to  time  by  the  goYemois 
pursuant  to  the  powers  contained  in  the  charter." 

Mr.  Kenyon*  Then  with  respect  to  the  attendance  at  churob 
on  Sundays  ? 

Th£  Vice-Chakoellob.    I  think  that  had  better  be  part 
of  the  day's  religious  instruction.     I  would  much  rather  leave 
that  to  the  governors  to  deal  with  in  their  discretion*    They 
may  think  it  right  to  compel  the  boys  to  attend  church*    There 
are  notions  afloat  about  religious  devotions  in  schools  and  with- 
in the  walls  of  the  schools.     Whether  rightly  or  wrongly,  I  do   j 
not  want  to  fetter  any  party  in  the  discretion  to  be  exercised.    | 
I  was  struck  with  the  Chancellor's  observations  upon  Lord  | 
MaccleffieliTs  order,  in  which  he  said  the  master  should  be  at 
liberty  to  allow  them  to  depart  in  order  that  they  might  attend  | 
a  place  of  dissenting  worship.     The  Lord  Chancellor  comments 
upon  that    It  was  rather  a  strange  provision  in  a  Church  of 
England  school  i 

Mr.  Wxchens.    There  was  a  third  point  of  difference  between 
Mr.  Kenyan  and  myself,  and  this  may  not  be  an  inconvenient  j 
time  to  take  your  Honour's  direction  upon  it    The  question  i 
is  simply  this:   It  is  proposed,  on   behalf  of  the  governors, 
to  impose  head-money.     This  is,  so  to  speak,  a  fundamental 
alteration,  the  school  being  originally  a  free  school ;   but  it 
is  an  alteration  to  which  the  Attomey'-General  entirely  ao- 1 
cedes.    There  is,  however,  a  difference  between  the  governors 
and  the  Attomey^Oeneral  on  the  subject.    It  is  proposed,  in 
the   scheme   of  the  governors,  that  there   should   be    forty 
boys,  to  pay   no  head-money,  who  should  receive  instruc- 
tion free,  and  who  should  from  time  to  time  be  appcunted  by 
the  governors.  Now  that  is  objected  to  on  the  part  of  the  Atior- 
fiey^  General  as  being  first  of  all  an  inconvenient  arrangement 
by  makbg  two  classes  in  the  school,  which  is  not  desirable ; 
and  secondly,  it  is  suggested  that  the  class  receiving  gratuitous 
instruction  should  be  elected  by  merit  or  seniority,  and  that  it 
is  not  desirable  that  a  patronage  of  this  kind  should  be  given  to ; 
the  govemora 

Thb  Yioe-Chakoellob.    It  has  been  lately  abolbhed  in 
some  of  our  most  ancient  institutions. 

Mr.  fVickens.    It  has  so,  and  the  alteration  has  been  very 
generally  approved  of. 
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Tm  Vio£-Chanc£Llos.    I  should  think  it  much  more     .  ^^' 
desirable  that  the  class  which  receives  gratuitous  inatructioo         Vics- 
should  be  elected  by  merit,  if  there  is  to  be  such  a  distiuction    ^^^^^ 
atalL  

}liXfKenyon.  The  principle  oi)  which  thia  distinction  is 
proposed  is  this :  the  school  was  a  free  school,  and  the  master 
hitherto  has  been  paid  by  a  salary  only.  It  has  been  thought 
desirable  to  give  him  as  large  a  proportion  of  the  benefit  as 
he  had  before ;  but  in  a  different  way.  Instead  of  giving  him 
200il  or  300/.  a  year  by  way  of  salary,  it  is  proposed  to  give 
him  a  fixed  salary  of  100/.,  and  so  to  proportion  the  further 
benefits,  that  they  shall  depend  partly  upon  the  number  of  boys 
in  the  school  In  this  way  it  is  caloukted  that  the  master 
would  receive  the  same  amount  as  he  now  receives  with  about 
forty  boys.  The  scheme  was  adopted  in  The  Berkhampstead 
School  Case,  (a)  It  was  explained  fully  to  Lord  Cottenkam  in 
that  case,  and  this  soheme  Ls  based  upon  that. 

Th£  Yice^Chancellob.  What  would  be  the  objection 
to  having  a  oertain  number  of  free  boys  selected  aooording  to 
merit  ?    Would  it  not  be  rather  a  stimulus  to  them  ?  ' 

Mr.  Kenyan.  We  propose  that  there  shall  be,  so  far  as  the 
Amds  of  the  school  will  extend,  free  boys,  those  who  are  in  the 
ediool  being  allowed  to  be  free  boys  as  coming  from  the  drcle, 
to  which  the  freedom  of  the  school  extends;  and  that  those, 
who  have  been  longest  in  the  school  shall  stand  in  the  place  of 
iree  boys.  The  benefit  of  that  would  be,  that  boys  would  be 
placed  at  the  school  at  an  earlier  age,  and  these  boys  would 
have  the  benefit  of  the  school  for  a  longer  period,  and  would 
obtain  thdr  freedom. 

The  Vice-Chancellob.  There  are  two  principles :  one  of 
competition,  which  seems  to  me  not  undesirable ;  the  other, 
suggested  by   Mr.  Kenyon^  approximates  more  nearly  to  the 
original  foundation,  making  it  as  free  as  possible,  namely,  that 
a  person  should  only  pay  a  certain  number  of  years,  and  after- 
wards be  free.     Would  it  not  be  better  to  take  it  stmplidterj 
confine  it  in  the  first  instance  to  the  primary  object,  and  then 
Bimply  either    by  merit  or  to  the  elder  boys?    Periiaps  the 
better  way  would  be,  as  it  approaches  nearer  to  a  free  school, 
to  let  those,  who  have  been  lo  ngest  in  the  school  escape  farther 
payment 

Mr.  Wiekens.     Either  of  the  two,  seniority  or  selection  by 
merit,  would  be  satisfactory. 

Thb  YiC£-ChakC£LLOr.     I  think,  perhaps,  looking  to  its 
original  foundation,  although  ^I  very  much  like  competition, 

(a)  2  v.  &  B.  134. 
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,  ^^^^'  .     that  those,  who  had  been  longest  in  the  school  should  be  ex- 
In  re  the     empted  from  further  payment. 

^G  SSSrr*       ^^-  ^f^^^^     If  your  Honour  pleases  that  wiU  no  doubt  be 
School.       a  sufficient  guide  for  us. 

Solicitors:    Parker,    Lambert,    ^  Durrani;   and  Rcmen.  §- 
Bradleif. 


SCHWINGE  V.  THE  LONDON  AND  BLACKWALL 

RAILWAY  COMPANY. 

X  HIS  was  a  motion  for  an  injunction  to  restrain  the  defend- 
ants, the  railway  company,  from  summoning  or  from  issuing 
their  warrant  to  the  Sheriff  of  Middlesex,  requiring  him  to 
summon  a  jury  to  ascertain  the  amount  of  purchase  money  or 
compensation  to  be  paid  by  them  to  the  plaintiff,  in  respect  of 
the  purchase  by  the  defendants  of  the  plaintiff's  manufactory, 
and  to  restrain  the  defendants  from  taking  possession  of  or  using 
such  manufactory. 

By  an  Act  (a)  passed  on  the  27th  of  July  I8469  the  defend- 
ants were  empowered  to  widen  their  railway,  and  to  take  the 
necessary  lands  for  that  purpose. 

On  the  27th  of  July  1849,  the  period  for  the  compulsory 
purchase  of  land  by  the  defendants  under  the  above  Act  ex- 
pired by  virtue  of  the  provisions  of  section  18.  of  the  Laoda 
Clauses  Consolidation  Act,  1845,  with  which  the  former  Act 
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pnlsory  " 

powers  of  (a)  9  &  10  Vict  c.  278. 

the  company 

expired  on  the  27th  of  Jaly  1853.  The  company  did  not  take  any  farther  steps  ontil  the  9th  of 
September  1854,  when  they  wrote  to  A.,  asking  whether  he  would  have  any  objectioQ  to  me«t  t 
person  **  to  arrange  terms  without  going  to  a  jury.**  The  proposed  meeting  took  place,  bat  bo 
sntisfactory  arrangement  was  made  between  A.  and  the  company.  The  company  then,  on  the 
2 ad  of  November  1854,  served  A.  with  a  notice  to  summon  a  jury  to  assess  the  pnrehase  moner 
and  compensation  to  be  paid  by  them  to  him.  Upon  a  motion  by  A.  for  an  injunctioii  to  restnin 
the  company  from  summoning  a  jury,  —  Held:  Ist,  that  it  was  not  necessary  for  the  company  to 
give  a  formal  notice  to  take  the  whole  manufactory  after  the  receipt  of  the  connter-iiotioe  from 
A. ;  and,  2ndly,  that  the  letter  of  the  9th  of  September  1854,  constituted  an  assent  by  the  com- 
pany to  treat  for  the  purchase  of  the  whole  of  A.'s  manufkctory,  that  such  assent  was  not  signified 
t3o  late,  that  it  placed  A.  and  the  company  in  the  relatiye  position  of  Tender  and  purchaser,  ss  to 
the  whole  manufactory,  and  Uiat  the  company  having  afforded  A.  an  opportunity  to  treat  vith 
them,  they  were  entitled  to  summon  a  jury  as  before  mentioned. 

The  term  of  twenty-one  days  mentioned  in  section  21.  of  the  Lands  Clanses  Consolidatioo  Ad, 
1845,  does  not  apply  to  the  case  of  a  counter-notice  under  section  92.  to  take  the  whole  of  a 
m  inufactory. 

The  counter-notice,  under  section  92.,  requiring  a  railway  company  to  take  the  whole  of  a  ds- 
nufactory,  does  not  destroy,  but  only  suspends,  Uie  original  notice  by  the  company  to  treat  for 
t'je  purchase  of  a  part  thereof. 

Semble^  that  if  the  before-mentioned  notice  tQ  summon  a  jury  had  been  in  itself  the  first  node: 
on  the  part  of  the  cotppany  that  they  agreed  to  ti|ke  the  whole  of  A.'8  manafactory,  it  voold 
not  have  been  good. 
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The  plaintiff  carried  on  buBiness  in  Christian  Street,  St. 
Geoi^e's  in  the  Eaet»  in  the  county  of  Middlesex,  as  a  molasses 
and  treacle  manufacturer,  and  on  the  30th  of  June  1853,  the 
defendants  served  him  with  a  notice  to  take,  for  the  purposes  of 
the  first-mentioned  Act,  a  portion  of  his  manufactory. 

The  plaintiff,  then,  under  section  92.  of  the  Lands  Clauses 
Consolidation  Act,  1845,  served  the  defendants  with  a  counter- 
notice  dated  the  11th  of  July  1853,  requiring  them  to  take  the 
whole  of  his  manufactory.  The  plaintiff  did  not  state  the 
amount  of  his  daim  in  the  Gk>unter-notioe. 

The  defendants  took  no  ftirther  step  in  the  matter  until  the 
9th  of  September  1854,  when  their  solicitors  wrote  to  the  plain- 
tiffs solidtors  as  follows,  — 

'*24.  Gresbam  Street,  London,  9tb  Sept  1854. 
"  Blaektoall  Railway  and  Sckunnge* 

•'Dear  Sirs,  —  We  believe  you  act  for  this  cldmant  If  so, 
have  you  any  objection  to  meet  Mr.  Hammack  with  us,  to  see  if 
teraiB  can  be  arranged  without  going  to  a  jury  ? 

*'  Yours,  &C. 

"  HOLLINOSWOBTH  &  TtEBMAN." 

On  the  14th  of  September  1854,  the  pliuntiff's  solicitors  re- 
plied that  they  had  no  objection  to  the  proposed  meeting,  but 
that  they  apprehended  the  defendants  were  not  entitled  to  go  to 
a  joiy^  and  that  any  negotiation  must  be  without  prejudice  to 
the  plaintiff's  right  to  insist  on  this  point. 

Some  further  correspondence  took  place  between  the  plain- 
tiff's and  the  defendants*  solicitors,  and  the  proposed  meeting 
was  had,  but  the  parties  were  unable  to  make  any  satisfactory 
arrangement. 

On  the  2nd  of  November  1854,  the  defendants  served  the 
plaintiff  with  a  notice  to  summon  a  jury  to  ascertain  the 
amount  of  purchase  money  and  compensation  to  be  paid  by  the 
defendants  in  respect  of  the  plaintiff's  manufactory. 

The  plaintiff  then,  on  the  7th  of  that  month,  filed  the  present 
bill  for  an  injunction  as  before  stated. 

By  arrangement  between  the  parties,  the  motion  stood  over 
from  time  to  time  until  this  day  (January  31). 

Mr.  Malms  and  Mr.  Steere,  for  the  plaintiff.  The  notice  to 
treat  created  a  contract  on  the  part  of  the  company  to  take  the 
property  mentioned  in  it.  That  contract  was  annulled  and  put 
»Q  end  to  by  the  counter-notice,  and  the  company  should  have 
^Tved  another  notice  to  treat  upon  the  receipt  of  the  counter- 
notice  before  their  compulsory  powers  of  taking  land  had  ex- 
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pired.  They  could  not  aummoa  a  jury  to  aBsess  compenfiation 
for  that  for  which  they  never  gave  any  notice  to  treat  It  waa 
too  late  now  for  the  compaoy  to  say  that  the  pUuntiff  was  fixed 
with  any  contract.  JPinohin  v*  The  London  and  BlaekwaU 
Railway  Company  (a)  did  not  apply  to  this  case^  inasmuch  as 
there  the  plaintiff  was  bound  by  an  undertaking  to  sell  to  the 
company. 

They  also  dted  Stone  y.  Commercial  Jtaihoay  Company  {b\ 
Begina  v.  London  and  South  Western  Railway  Company  (e),  and 
Marquis  of  Salisbury  y.  Cfreat  Northern  Railway  Company,  (d) 

Mr.  Rolt  and  Mr.  Greene^  for  the  defendants.  The  notice  to 
treat  was  the  only  thing  necessary  to  be  done  within  the  period 
limited  for  the  compulsory  purchase  of  lands ;  all  subsequent 
proceedings  might  be  taken  after  that  period.  When  the 
counter-notice  was  served,  it  became  a  substitution  for  the 
original  notice,  and  it  ^as  not  necessary  for  the  defendants  to 
serve  a  new  notice  to  treat  upon  the  receipt  of  the  counter- 
notice:  Pinchin  y.  The  London  and  Blackwall  Railway  Com- 
pany, (e)  With  reference  to  the  question  of  delayt  the  case  of 
The  Queen  v.  Birmingham  and  Oxford  Junction  Railtoay  Com- 
pany (y)  was  an  answer  to  that  objection.  The  plaintiff  had  not 
stated  the  amount  he  claimed.  The  defendants  were  entitled 
to  go  to  a  jury  upon  the  counter-notice,  or  at  all  events  upon 
the  letter  of  the  0th  of  September  1854,  whioh  amounted  to  a 
treaty  for  the  purchase  of  the  whole  mannfaetory.  They  also 
cited  Doe  d,  ArmUstead  v.  North  Staffordshire  Railway  Comr 
pany  (A),  Sparrow  v.  Oxford,  Worcester,  and  Wolverhampten 
Railway  Company  {i),  and  referred  to  sections  18.  21.  and  23. 
of  the  Lands  Clauses  Consolidation  Act,  1645. 

Mr.  Malins  in  reply. 


[Judgment.  The  Yiob-Chancellob.  The  bill  in  this  case  is  filed  by  a 
landowner,  who  seeks  an  injunction  by  the  present  motion  to 
restrain  the  London  and  Blackwall  Railway  Company  from 
taking  the  whole  or  any  part  of  his  property.  The  fint  question 
is  whether,  upon  the  construction  of  the  Acts  of  Pariiament, 
and  the  conduct  of  the  parties,  the  pbdntiff  is  in  such  a  position 
as  to  say  that  it  is  too  late  for  the  company  not  to  inaiet  that 
they  are  entitled  to  take  his  land  at  aU.  It  appears  that  the 
compulsory  powers  of  the  company  to  purchase  lands  expired  at 
the  end  of  July  1853 ;  and  the  pluntiff  says  that  there  was  no 


(a)  Ant^  438. ;  2  £q.  Bepb  1172. 
(6)  4  MyI.  &  Gr.  122. 

(c)  12  Q.  B.  Rep.  775. 

(d)  7  R»il.  Ca.  175. 


W 


p.  439. 


(g)  15  Q.  B.  Rep.  634. 
(A)  16  Q.  B.  Rep.  527. 
(0  7  BaU.  Ca.  92.* 
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complete  oontraot  between  him  and  the  oompany»  before  thoee 
powers  expired.     It  appears,  however»  that  within  the  time 
fixed  for  the  exercise  of  the  compulsory  powers,  a  notice  waa 
giren  by  the  company  to  the  pbdntiff,  to  take  part  of  the  pro- 
perty in  question.     The  plaintiff  had  a  dear  right  under  section 
92,  of  the  Lands  CUuses  Consolidation  Act»  1645,  to  insist  that 
the  company,  if  they  took  any  part  of  his  manufactory,  should 
tsb  the  whole.    There  is  no  Irregularity  in  the  notice  which 
was  served  aa  a  notioe  to  treat  for  the  part*    It  was  clearly 
aerred  within  the  time  limited  by  Act  of  Parliament  for  the 
oompulsory  puroliaae  of   land    by  the    company;    and    the 
notioe  served  by  the  plaintiff,  insisting  on  the  benefit  of  section 
92.,  and  requiring  the  company  to  take  the  whole,  was  also 
served  within  the  time  limited  by  the  Act  of  Parliament.    But 
it  ]£  said  that  aa  there  was  nothing  done  by  the  company 
before  the   expiration  of  their    compulsory    powers,  which 
would  have  amounted  to  an  acceptance  of  the  pkintiff's  offer 
that  they  should  take  the  whole,  there  could  be  no  contract 
which  can  be  considered  as  binding  on  him  after  the  time  fixed 
by  the  Act  of  Parliament,  inasmuch  as  the  compulsory  powers 
had  expired.     That,  I  think,  is  not  the  true  construction  of  the 
Act  of  Parliament.     The  notice  to  treat  by  the  company,  under 
the  Lands  Clauses  Consolidation  Act,  is  an  inchoate  proceeding, 
which,  by  the  decisions  of  this  Court  as  to  the  part  of  the  land 
described  in  that  notice,  creates  the  relation  of  vendor  and  pur- 
chaser between  the  company  and  the  landowner,  if  nothing  more 
btervenes.     The  question  in  this  case  is,  what  is  the  effect  of  the 
counter-notice  under  section  92.  upon  the  first  notioe  to  treat, 
which  produces  the  relation  of  vendor  and  purchaser  in  regard  to 
the  lands  included  in  that  notice.    It  has  been  decided,  I  think,  in 
the  case  of  Pinchin  v.  The  London  and  Blackwall  Railway  Com" 
pony,  if,  indeed,  any  authority  or  decision  were  necessary  on  the 
sQbject,that  the  effect  of  the  couuter-notice  under  section  92.  to 
take  the  whole,  does  not  operate  so  as  to  destroy,  but  only  to  sus- 
pend the  original  notice  to  take  a  part     The  effect  of  the  notice 
to  take  the  whole  seems  to  me  to  amount  to  no  more  than  this,  that 
the  relation  of  vendor  and  purchaser  created  by  the  original  notice, 
most  be  understood,  after  the  counter-notice,  to  relate  to  nothing 
bat  the  whole  property  proposed  to  be  taken.     No  doubt,  after 
the  service  of  the  counter-notice,  there  must  be  some  step  taken 
by  the  company  which  shall  amount  to  a  signification  by  them 
of  their  intention  to  take  the  whole  aocording  to  the  counter-no- 
tice. I  cannot,  upon  my  construction  of  the  Act  of  Parliament, 
or,  indeed,  with  reference  to  the  decided  cases,  say,  that  it  is  a  true 
constniction  of  the  Aet  to  hold  that  the  assent  of  the  company 
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to  the  counter'notice,  requiring  them  to  take  the  whole»  most  be 
sigaified  before  the  expiration  of  their  compulsoiy. powers.    For 
this  reason,  that  inasmuch  as  the  original  notice  to  treat  is  not 
annulled,  but  must  be  read  with  reference  to  the  notice  to  take 
the  whole,  and  inasmuch  as  the  notice  to  take  a  part  might 
certainly  have  been  served  on  the  last  day  on  which  the  coin- 
pulsory  powers  lasted,  it  would  be  impossible,  without  con- 
travening the  plain  meaning  of  *the  Act  of  Parliament,  to  hold 
that  the  counter-notice  must  be  served  within  the  time  limited 
for  exercising  the  compulsory  powers,  and  still  more  contiaiy 
to  the  construction  of  the  Act  of  Parliament  to  hold  that  the 
assent  of  the  company  upon  the  counter-notice  must  be  an 
assent  given  within  the  time  limited  by  the  Act  of  Parlia- 
ment, for  the  exercise  of  the  compulsory  powers.     The  true 
construction  of  the   Act  of  Parliament  with  reference  to  a 
notice  to  take  a  part,  a  counter-notice  by  the  landowner  to 
take  the  whole,  and  afterwards  an  assent  by  the  company  to 
take  the  whole,  so  as  to  create  the  relation  of  vendor  and  pur- 
chaser as  to  the  whole,  is  that  all  are  to  be  read  with  reference 
to  the  original  notice  of  the  company  to  take.     My  opinion, 
therefore,  is  that  such  a  length  of  time  had  not  intervened 
when,  in  the  month  of  September  1854,  a  letter  was  written 
by  the  company's  agent  with  reference  to  the  relation  of  vendor 
and  purchaser,  which  he  understood  to  exist  between  the  com- 
pany and  the  plaintiff  in  this  case,  as  can  enable  me  to  hold 
that  that  letter  of  the  9th  of  September  1854  was  not  an  assent 
signified  by  the  company  of  their  disposition  to  treat  with  the 
plaintiff  for  the  purchase  of  his  property,  and  an  offer  to  i^ree 
with  him  as  to  the  price  to  be  given  for  the  whole.     That, 
which  I  think  is  the  true  construction  of  the  Act  of  Parliament, 
really  puts  an  end  to  this  case. 

But  the  question  argued  upon  section  18.  of  the  Act  of  Par- 
liament, as  read  in  connection  with  sections  21.  and  23.,  leaves 
open  a  question  of  very  considerable  importance  to  landowners 
and  railway  companies.  The  scope  and  object  of  the  whole  of 
these  provisions,  which  end  in  section  23.,  in  a  power  to  sum- 
mon a  jury  to  assess  the  value  of  the  land,  are  that  there  should 
be  due  notice  by  the  railway  company  to  the  landowner^  and  a 
proper  opportunity  to  the  landowner  to  treat  with  the  nulway 
company  before  the  compulsory  powers  are  exercised  either 
by  arbitration  or  before  a  jury ;  and  for  that  purpose  the  lan- 
guage of  the  enactment  is  framed.  It  is  quite  dear  upon  tlie 
construction  of  section  18.  that  the  notice  to  treat  must  be  a 
notice  to  treat  about  the  land  proposed  to  be  taken.  To  my 
mind  it  is  quite  certain,  upon  the  construction  of  section  21., 
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that  unless,  after  a  proper  notice  to  treat,  there  shall  be  a 
faflnre  on  the  part  of  the  landowner  to  state  the  particulars 
of  his  dium,  or  to  treat  with  the  railway  company  for  the  sale 
of  the  land,  there  can  be  no  right  upon  the  part  of  the  nulway 
companj  to  summon  a  jury  to  assess  the  yalue  of  the  property. 
Upon  Uie  question  whether  or  not,  after  a  notice  under  sec- 
tion 18.,  and  a  counter-notice  under  section  92.,  there  should  be 
a  second  formal  notice  framed,  according  to  section  18.,  so  as  to 
indude  the  whole  of  the  land,  my  opinion  is,  that  there  are  no 
words  in  the  Act  of  Parliament  to  make  it  imperative  upon  the 
railway  company  to  give  a  second  formal  notice  of  that  kind ; 
for  I  tlunk  that  the  counter-notice  to  take  the  whole,  emana* 
tbg  from,  and  being  consequential  upon,  the  first  notice  to  take 
a  part,  as  soon  as  the  railway  company  have  signified  their 
assent  to  take  the  whole,  there  must  be  the  opportunity  for  the 
landowner  to  make  his  claim  to  treat,  and  to  come  to  an  agree- 
ment   There  is,  no  doubt,  great  difficulty  in  saying  how  the 
term  of  twenty-one  days,  mentioned  in  section  18.,  is  to  be  dealt 
with  in  such  a  case.    But  with  reference  to  that,  I  can  only 
say  that  it  seems  to  me  that  the  term  of  twenty-one  days  in 
the  original  notice,  cannot  apply  to  the  case  of  a  notice  under 
section  92»  to  take  the  whole  of  a  building*     The  relation  of 
vendor  and  purchaser  would  be  clearly  constituted  as  between 
the  landowner  and  the  company,  if  at  any  time  after  the  coun- 
ter-notice, which  should  be  held  to  be  a  reasonable  time,  the 
company  should  state  their  assent  to  take  the  whole.     And  if, 
immediately  after  the  receipt  of  the  counter-notice,  the  railway 
company  had  signified  their  assent  to  take  the  whole,  and  their 
disposition  to  treat,  I  can  find  nothing  except  by  analogy  and 
by  inference,  certainly  nothing  expressed,  to  show  that  another 
term  of  exactly  twenty-one  days  must  expire  before  any  further 
proceeding  can   be  taken.     But  I  find  quite  enough  in  sec- 
tion 21.  to  show  me  that   after   an  assent    by  the   railway 
company  to   take  the  whole  of   the  land  under  the  land- 
owner's notice,  there  should  be  an  opportunity  given  to  the 
landowner  to  agree  with  them,  and  an  opportunity  for  a  treaty 
before  a  jury   is  sununoned.    If  in  this  case  I  had  to  deal 
with  the  right  of  the  railway  company  at  any  time  when 
they  pleased,   instantaneously,  upon  signifying  their   assent 
to  take  the  whole  of  the  property,  without  giving  any  oppor- 
tunity to  treat  or  agree,  to  summon  a  jury  at  once  to  assess  the 
value  of  the  land ;  or  if  the  notice  to  summon  a  jury  had  been 
in  itself  the  first  notice  on  the  part  of  the  company,  that  they 
assented  and  agreed  according  to  the  terms  of  the  counter- 
notice,  to  take  the  whole  of  the  land  that  the  landowner  wished 
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them  to  take,  I  should,  upon  my  cooBtruction  of  the  langaage 
of  section  2L,  and  speaking  with  reference  to  the  cases  referred 
to  in  the  course  of  the  argument,  have  been  unable  to  hold  that 
a  notice  to  summon  a  jury,  such  as  the  notice  of  the  2nd  of 
November,  set  forth  in  this  bill,  would  hare  been  a  rqpilar 
notice.     If,  therefore,  I  had  here  to  decide  according  to  the 
shape  which  the  argument  at  one  time  assumed,  •— whether 
the  notice  of  the  2nd  of  November  last  had  been  the  only  assent 
signified  by  the  company  to  take  the  whole  of  the  bnd,  em- 
bodying in  itself  the  notice  as  to  summoning  a  jury,--I  should 
have  felt  myself  bound  to  hold  that  it  was  not  such  a  notice  as 
I  could  have  allowed  the  railway  company  to  proceed  upon; 
and  I  should  have  thought  the  case  was  one  in  which  I  should 
be  bound  to  grant  an  injunction  upon  that  footing,  to  restrain 
the  proceedings  under  that  notice.   But  this  case  is  free  entirely 
of  any  objection  of  that  kind ;  for  the  notice  on  which  pro- 
ceedings are  sought  to  be  restrained,  being  dated  the  2nd  of 
November,  I  must  consider  the  assent  of  the  nulway  company 
to  take  the  whole  to  have  been  substantially  given  by  that 
letter  of  the  solicitor  of  the  railway  company  of  the  9th  of 
September,  in  which  he  invited  the  plaintiff  to  agree  upon  the 
price  to  be  paid,  so  as  to  avoid  the  necessity  of  summoning  a 
jury. 

The  case  then  resolves  itself  into  this :  it  is  one  in  which,  in  my 
opinion,  the  assent  of  the  railway  company  to  take  the  whole  of 
the  plaintiff's  land,  was  not  signified  at  a  period  too  hite.  It  is  a 
case  in  which,  before  the  notice  to  summon  a  jury,  the  proceed- 
ings  under  which  I  am  desired  to  restrain  by  this  motion,  there 
was  a  fair  opportunity  to  treat  and  agree  upon  a  price.  It  is  a 
case  in  which,  even  if  I  were  to  hold  that  the  twenty-one  days 
was  the  limit  to  be  imposed,  as  that  within  which  there  should 
be  a  claim  made  and  a  treaty  begun  by  the  landowner  where  he 
was  proceeding  under  section  92.,  much  more  than  that  period 
has  elapsed;  ^and  upon  the  whole  of  the  case,  I  feel  my- 
self constrained  to  hold  that,  upon  the  evidence  before  me,  for 
the  purpose  of  this  motion,  there  has  been  an  assent  by  the 
railway  company  to  take  the  whole  of  the  land,  which  creates 
the  relation  of  vendor  and  purchaser  as  between  the  plaintiff 
and  the  railway  company ;  and  all  that  remiuns  to  be  done  is  to 
ascertain  in  a  proper  way,  according  to  the  provisions  of  the 
Act  of  Parliament  applying  to  the  case,  where  the  parties  can- 
not agree  upon  the  amount  of  the  compensation,  to  have  that 
compensation  assessed  by  a  jury.  I  can,  therefore,  find  no  sound 
ground  upon  which  I  could  rest  an  order  restraining  the  rail- 
way company  in  this  case  from  proceeding  upon  the  notice  of 
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the  2nd  of  Noveinbery  becatue  I  think  they  are  only  proceed- 
ing according  to  the  plain  oonstmction  of  sections  18.  21.  23. 
and  92.9  ^  I  construe  them.  I  am  quite  sensible  of  the  incon- 
yenience  which  must  ensue  to  landowners  from  any  construction 
of  this  Act  which  would  authorise  a  railway  company,  at 
any  distance  of  time,  to  signify  their  assent  to  take  the  whole 
of  the  land,  where  a  counter-»notice  has  been  given  under  sec- 
tion 92.  But  the  remedy  of  the  landowner  for  that,  is  to  give 
some  such  notice  as  would  brin^  the  matter  to  a  point,  and 
enable  him  to  know  whether  or  not  that  relation  of  vendor  and 
purchaser  was  or  was  not  subsisting  between  them.  The  pre* 
sent  case  is  free  from  any  difficulty  of  that  kind  ;  for  no  such 
notice  was  given  by  the  landowner;  and  I  cannot  hold  that  it 
was  too  late  for  tiie  railway  company,  by  their  proceeding  to 
assent  to  his  notice  under  section  92.,  to  create  substantially  the 
relation  of  vendor  and  purchaser. 

Motion  refused. 

Solictors :  Morris,  Stone,  Townson,  jp  Morrii ;  and  HottingS" 
u'^A  JT  Tyerman. 
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JN  this  case  a  creditor  gave  notice  of  motion  to  the  plamtiff  to  Partj  gmng 

vary  the  Chief  Clerk's  certificate,  and  subsequently  abandoned  "<^^*?*  ^ 

I  .  1.  1.     .«.  *«»i.       motion  to 

the  motion,  tendering  to  the  plamtiii  40^.  costs.     Affidavits  yary  Chief 
bad  been  made  by  the  creditor,  and  used  before  the  Chief  Clerk  g^*'^^'**" 
in  support  of  his  claim,  but  no  additional  affidavits  had  been  filed  abandoning 
by  him  in   support  of  the  motion  for  which  he  had  given  Jhe"tSed*^ 


notice* 


coats  of  the 


Mr.  Bacon  and  Mr.  Schomherg,  for  the  plaintiff,  insisted  that  5»ndon«L 
the  creditor  should  pay  the  taxed  costs  of  the  motion,  inasmuch      Argumeuu 
as  affidavits  had  been  made  by  the  creditor  in  support  of  his 
daim  before  the  Chief  Clerk,  and  a  motion  to  vary  the  Chief 
Clerk's  certificate  was  similar  to  exceptions  to  the  Master's  re- 
port under  the  old  practice. 

Mr.  Cairns,  for  the  creditor,  contended  that  under  the  order 
of  Lord  Eldan  of  the  5th  of  August  1818  (a),  the  creditor  was 


(a)  By  the  6th  GeDerol  Order  of 
Aug.  5.  1818,  it  18  ordered  that  '*if 
a  party  giYes  notice  of  motion,  and 
does  not  move  accordingly,  he  shall« 
when  no  affidavit  is  filed,  pay  to  the 
other  side  forty  shillings  costs  upon 
production  of  the  notice  of  motion ; 
but  when  an  affidavit  ia  filed  by 


either  party,  the  party  giving  such 
notice  of  motion,  and  not  moving, 
shall  pay  to  the  other  side  costs  to 
be  taxed  by  the  Master,  unless  the 
Court  itself  shall  direct,  upon  pro- 
duction of  the  notice  of  motion,  what 
sum  shall  be  paid  for  costs/* 
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bound  only  to  pay  to  the  plaintiff  40«.  costs,  as  no  affidavits 
had  been  filed  in  support  of  the  motion. 

The  Vice-Chancellob  said  he  would  confer  with  the 
other  Judges  before  he  disposed  of  the  question* 


The  Yige-Chakcellob.  In  this  case  notice  was  given  of 
a  motion  to  vary  the  Chief  Clerk's  certificate.  The  motion  was 
abandoned,  and  the  question  now  is  as  to  the  costs  of  it  It 
was  argued  that  the  case  was  governed  by  the  Greneral  Order  of 
the  5th  of  August  1818,  and  that  as  no  affidavits  had  been  filed 
in  support  of  the  motion,  the  motion  could  therefore  be  aban- 
doned upon  payment  of  40s»  costs.  My  own  opinion  was 
very  distinctly  that  the  case  was<  not  within  that  order,  and 
that  a  party  giving  a  notice  of  motion  to  vary  the  Chief  Clerk's 
certificate  ought  not  to  be  allowed  to  abandon  that  motion  upon 
payment  of  AOs,  costs.  I  find,  on  communication  with  the  other 
branches  of  the  Court,  that  the  Master  of  the  Rolls  has  fre- 
quently acted  on  that  view.  I  do  not  think  that  the  Order  of 
the  5th  of  August  1818  applies  to  this  case,  and  my  opinion, 
therefore,  is,  that  the  party  who  has  served  this  notice  of  mo- 
tion and  abandoned  the  motion  must  pay  the  taxed  costs  of  the 
abandoned  motion. 

Solicitors :  E.  F.  Seedy ;  and  Clowes,  Wedlake,  8f  Clowes. 
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CROOK  V.  CROOK 

IN  this  case  an  affidavit  had  been  made,  in  which  sums  of 
money  mentioned  in  the  body  of  it  were  set  out  in  figures  in- 
stead of  being  written  in  words  at  length,  and  on  this  ground 
the  Clerk  of  Records  and  Writs  refused  to  file  it. 

Mr.  Prendergast  submitted  that  the  Court  should  direct  the 
affidavit  to  be  filed,  inasmuch  as  it  received  affidavits  to  which 
schedules  were  appended  setting  out  sums  in  figures,  and  not  in 
words  at  length. 

The  Vice-Chancellob  said  that  although  there  was  no 
express  rule  upon  the  subject,  it  was  the  practice  sanctioned 
by  invariable  usage,  that  sums  of  money,  when  mentioned  in 
the  body  of  an  affidavit,  should  be  written  in  words  at  length, 
and  not  in  figures.  He  could  not,  therefore,  make  the  order 
asked. 

Solicitor:  Maniere. 
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was  an  appeal  from  the  decision  of  Vice-Chancellor  Where  a  case 

IT.  J     1         c    •       .  •    .  .  « made  oat 

EmaersUy^  refusing  to  appoint  a  receiver.  on  the  merits 

The  bill  was  filed  by  certain  persons  "  on  behalf  of  them-  ^^\  *«  ap- 
sdyes  and  all  other  the  members  and  insured  ^  in  the  societies  of  a  receiyer, 
called  «  The  General   Benefit  Health  and  Life   Assurance  t^«  Co^ 

will  not 

Society/  and  '*  The  City  of  London  Loan  Society  and  Deposit  refuse  to 
Bank,"  except  such  of  them  as  were  defendants.     The  defend-  ^^^^  ^ 
auts  were  the  six  trustees  and  directors  of  both   societies,  of  formal 
The  first  society  was  established  in  1820,  as  a  joint  stock  com-  constitution^ 
pany  onder  a  deed  of  settlement,  for  the  purpose  of  effectinsc  o^,  the  suit, 

.  V  J  .  „  1     .  •  1  which  can  be 

insurances  on  uves,And  grantmg  allowances  dunng  sickness,  cured  bj 
The  proyisions  of  the  deed  spoke  of  the  insured  as  "  mem-  •™«ndmenL 

1  •  ,  ^Ina  case^ 

ben,"  but  the  society  was  not  in  fact  one  for  mutual  insur-  therefore, 
ance&     The  policies  did   hot   contain  any  absolute  engage-  i^^^^^ofa 
ment  to  pay,  but  only  to  pay  out  of  the  funds  of  the  society,  society  had 
The  plaintiffs,  except  one,  were  persons  who  had  insured  their  ^ith  ^  large 
Eyes  in  this  society,  the  other  was  the  executor  of  a  deceased  ?f^®^^**? 
insured  person.  The  directors  and  trustees  were  not  shareholders,  persons  claim* 
The  second  society  was  established  in  1838,  and  was  enrolled  ^^  fi^d^^ 
under  5  &  6  WilL  4.  c.  23.,  but  was  not  established  by  deed,  filed  a  biu 
The  bill  aDeged  that  this  society  was,  in  feet,  a  branch  of  the  ^^^^ 
former,  the  managing  body  and  secretary  being  the  same  in  have  the 
each,  and  the  business  all  carried  on  at  the  same  office,  and  it  ftl^°^^red 
allied  that  the  fimds  of  the  two  were  intermixed.  ^y  *^e  Conrt, 

In  1854  the  secretary  absconded  with  a  considerable  part  of  made  good  bj 
the  funds;  and  the  operations  of  the  societies  were  suspended,     the  trustees, 

mt       .  •  wid  made 

The  bill  charged  the  trustees  and  directors  with  gross  ne-  out  against 
gligence,  in  leaving  the  funds  under  the  control  of  the  secretary,  Jj^l.^'^^ 
uid  prayed  that  they  might  be  declared  personally  liable  to  case  of  gross 
make  good  the  loss ;  that  the  accounts  of  the  societies  might  ?o  ^H^^JJ^y 
he inyestigated^  and, if  necessary,  their  affairs  wound  up;  and  of  tbeftmds, 
that  in  the  meantime  the  conduct  and  management  of  the  so-  i^as  appointed, 
cieties  might  be  taken  under  the  protection  of  the  Court,  and  ^^^^  ^^ 
uiat  a  proper  person  might  be  appointed  manager  and  receiTcr  to  objection 
thereof  respectively,  and  to  get  in  the  outstanding  asseta.  ^'  Sff^*' 

The  defendants  by  their  answer  denied  negligence,  and  in-  muitifarious- 
Qsted  that  the  plaintiffs  had  no  common  interest,  that  the  plain-  ^^t^ 
tifis  had  nothing  to  do  with  the  loan  society,  that  the  plaintiffs  p&rtiest  u>d 
were  not  members  of  the  insurance  society,  that  the  members  aUesation  of 

iBSOiTency 
or  of  an 
intention  to  misapplj  the  remaining  fands; 
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were  not  represented  on  the  record,  and  that  there  was  such  a 
conflict  of  interest  between  the  insured  that  one  could  not  sne 
on  behalf  of  all. 

TTie  Vice-chancellor  considered  the  case  one  in  which  he 
should  not  be  able  to  make  a  decree  at  the  hearing,  and  there- 
fore refused  an  application  for  a  receiver  and  injunction.  The 
plaintiffs  appealed. 

Mr.  Anderson  and  Mr.  (?.  fF.  Collins,  for  the  motion. 

It  is  said  that  there  is  a  misjoinder,  because  persons  who  have 
an  immediate  demand  on  policies  have  an  interest  conflicting 
with  those  who  have  no  present  right  to  receive ;  but  the  Chan- 
cery Practice  Amendment  Act  obviates  this  objection :  Clements 
V.  Bowes,  (a)  The  policies  give  us  a  lien  on  the  funds,  and  as  the 
society  confessedly  cannot  go  on,  we  have  a  right  to  a  receiver: 
Pearce  v.  Piper  (J),  Reeve  v.  Parkins,  (c) 

It  is  said  that  we  have  distinct  cl^ms,  and  cannot  sue  as  a 
class ;  but  we  all  have  a  lien  on  a  common  fund. 

It  is  said  that  we  are  not  members,  and  that  the  real  members 
are  not  represented;  but  the  trustees  suflSciently  represent 
them :  15^16  Vict.  c.  86.  s.  42.  rule  9. ;  Fowler  v.  Bayldon.  {d) 

It  is  said  that  the  two  societies  are  ^stinct,  and  that  the  bill 
is  multifarious ;  but  on  the  evidence  it  appears  that  the  two 
societies  are  one  concern. 

It  is  urged  that  a  proceeding  under  the  Win£ng-up  Acts  is 
the  proper  course ;  but  if  that  were  so,  it  is  no  defence  to  a  suit, 
and  we  cannot  take  that  course,  for  we  are  not  contributories. 

Mr.  Selwyn,  for  the  defendants.  No  case  of  insolvency  or 
misconduct  is  made  against  the  defendants,  and  a  receiver  ought 
not  to  be  granted.  The  two  societies  are  distinct,  and  the  bill 
is  clearly  multifarious.  The  funds  were  not  mixed,  except  bj 
the  wrongful  act  of  the  secretary,  and  the  accounts  are  pe^ 
fectiy  distinct. 

The  suit  is  so  framed  that  a  decree  cannot  be  madOb  What 
is  good  ground  of  demurrer  will  defeat  a  motion  for  an  injunc- 
tion :  Hudson  v.  Maddison.  (e)  [  JTie  Lord  Justice  Turner.  Is 
that  so  where  the  demurrer  is  for  want  of  parties  ?  I  think 
Lord  Eldon  has  decided  the  contrary.]  The  question  is  not 
merely  as  to  want  of  parties  here ;  the  plaintifih  seek  to  wind 
up  two  societies,  in  one  of  which  they  have  no  interest.  As  to 
the  loan  society,  if  the  plaintifl^  have  any  titie  to  relief,  it  naust 
be  enforced  elsewhere ;  this  Court  cannot  grant  it :  Clciugh.  t. 
Ratcliffe.  {g)    The  misjoinder  is  one  not  cured  by  the  Chancery 


(a)  1  Drew.  6S4. 

ih)  17  Ves.  I. 

(c)  2  Jac  &  W.  390. 


(d)  9  Hare,  App.  78. 

(e)  12  Sim.  416. 

(g)  1  De  G.  &  Sm.  164. 
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fnxtiae  Amendment  Act»  for  the  Contt  ooald  not  mo£fy  its 
decree  80  as  to  give  relief  on  this  reoord.  [7%«  Lard  Jtutioe 
EmghiBruee,  Is  thatany  ground  for  lefiising  areceiyer  if  the 
leooid  can  be  set  right  by  amendment  ?] 

The  refief  soo^t  is  snoh  that  all  the  members  ought  to  be 
here:  Beaunumt  y.  Meredith  (a),  Riehardson  v.  Larpent  (b). 
Homer  y.  CrOoding  (<s\  Riehardaan  v.  HaMngB  (cQ,  Minn  y* 
SUmL  (e)  The  Court  will  not  relax  its  rules  as  to  parties,  imless 
theplamtifi  haye  exhausted  the  remedies  ^yen  by  the  constitu- 
tion of  the  body:  Fossy.  HarboitIe(ff),  Lardy.  Copper  Mmers 
CmpcMf.  (A) 

Ab  aclioki  osn  be  brought  on  a  policy  in  the  present  fimn : 
BaOat  y.  Bot6daB(t) ;  00  there  is  a  sufficient  remedy  at  Law. 

The  proper  course  would  haye  been  to  proceed  under  the 
Wmdiiigmp  Acts. 

Mr.  Andenan  in  reply. 

Tra  LosD  JinsTios  Eni^ht  Bbugb  said  that  the  argu- 
ments addressed  to  the  Court  on  behalf  of  the  defendants  might 
hrve  hiid  place  or  weight  if  offered  at  a  different  stage  of  the 
cause,  or  if  the  application  had  been  of  a  diflfe^nt  nature.   Thk 
WIS  not  the  hearing ;  there  was  no  plea^  no  demurrer.    The 
ftpplicatioa  was  dmply  an  interlocutory  application  for  an  in- 
jnncdon  witii  aa  application  for  a  receiyer^  without  which  an 
iqnactam  would  be  unsafe  and  perhi^  unreasonable.    This 
^ppKeation  was  founded  on  the  common  right  of  persons  inte- 
rested in  pff>p^nriy  whidi  was  in  danger,  to  apply  to  the  Court 
for  its  protection.   It  appeared  clearly  on  the  bill  and  answer  that 
the  i^flJntiflb  were  interested  in  the  property  of  what  had  been 
asociety,  but  which  had  ceased  to  be  in  a  state  of  actiyity,  and 
probably  was  neyer  to  be  aotiye  i^ain.  This  society  was  closely 
<3onnected  with  another  subsidiary  society  of  a  somewhat  simi- 
lar nature.    The  defendants  were  persons  who  owed  a  duty  to 
the  ^aintt£b — to  take  care  of  the  funds  of  the  society,  and 
sppesied  to  haye  occasicmed  by  their  negligence  a  grieyous  loss. 
These  defendants  bad  under  their  control  the  remnant  of  the 
property  <^  which  they  had  taken  so  little  cara     This  remnant 
was  in  danger,  whateyer  might  be  the  specific  allegations  or  the 
want  of  sp^dific  allegations  in  the  bilL     The  objections  taken  on 
tbe  part  of  the  defendants  might  be  urged  as  well  in  a  suit  to 
restram  the  felling  of  timber,  or  the  pulling  down  a  house,  or 
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other  irremediable  waste.  It  was  a  case — and^  bat  for  the  judg^ 
ment  of  the  Vice- Chancellor ,  he  should  have  thonght  it  a  phdn 
case  —  for  an  injunction  and  receiver^  though  the  bill  must  be 
thoroughly  amended  before  the  plaintiffs  could,  have  a  decree 

The  Lord  Justice  Tubneb  said  that  whatever  nught  be 
said  of  the  merits  of  the  case,  no  possible  ailment  against  the 
application  had  been  omitted.  The  Court  must  first  look  to  the 
relative  positions  of  the  parties  to  the  record.  The  plaintiffi  were 
in  the  position  of  parties  having  a  charge  on  the  ftinds  of  what 
might  be  called  the  original  association.  The  defendants  were 
trustees  of  that  association,  and  a  great  part  of  the  fimds  had 
been  lost  by  the  act  of  the  secretary,  whose  conduct  it  wasth^ 
duty  to  superintend.  This  nused  a  clear  primd  facie  case  for 
the  interference  of  the  Court.  He  could  not  accede  to  the  aign- 
ment  that  a  breach  of  trust  was  not  a  suflSicient  ground  for 
appointing  a  receiver.  Whether  the  plaintifis  could  ultimatdy 
establish  a  breach  of  trust  against  the  defendants  was  another 
question ;  but  a  Bvi&cient  primd  facie  case  was  made  out  against 
them. 

It  was  urged  that  the  bill  was  multifarious ;  but  he  thon^t 
that  no  ground  for  refusing  the  application.  Multifariousaeas 
was  a  good  defence  if  taken  advantage  of  by  demurrer,  but  not 
at  the  hearing,  if  the  case  was  such  that  the  Court  could  make 
a  decree.  Then  it  was  said  that  there  was  a  misjoinder  of  plain- 
tifib ;  but  the  Chancery  Practice  Amendment  Act  contained  a 
provision  for  the  express  purpose  of  removing  objections  founded 
on  the  fact  of  the  plaintifis  having  conflicting  interests. 

Then  it  was  said  there  were  two  distinct  societies,  a  kwa 
sodety  and  an  insurance  society,  and  that  the  interests  of*  the 
depositors  in  the  loan  society  would  be  prejudiced  by  grant- 
ing the  application.  But  was  it  dear  on  the  record  that  there 
were  two  societies?  He  thought  that  on  the  pleadings  and 
evidence  the  probable  truth  was  that  the  insurance  society  had 
dealt  with  its  funds  by  way  of  loan,  and  then  formed  a  branch 
society  for  the  purpose  of  taking  the  benefit  of  the  Acts  relating 
to  friendly  sodeties. 

It  was  ui^ed  that  the  record  was  defective  for  want  of  par- 
ties ;  and  it  might  not  be  in  such  a  state  as  to  enable  the  Court 
to  do  justice  if  it  remained  as  it  was.  But  that  was  no  valid 
objection.  Where  the  Court  saw  a  case  on  the  merits  for  a  re- 
ceiver, formal  objections,  which  could  be  cured  by  amendment, 
were  no  ground  for  refusing  one. 

It  was  urged  that  the  plaintiffs  were  not  members  of  the  so- 
ciety, and  yet  that  they  came  seeking  to  have  its  funds  adminis* 
tered.     They  were  described  as  members ;  but  supposing  that  to 
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be  wrong,  they  were  alao  correctly  described  as  persons  insoredj 
and  had  interest  enough  to  maintain  the  suit  in  that  character. 

It  was  lugged  that  the  members  of  the  association  were  not 
represented,  but  the  defendants  were  trustees,  and  so  repre- 
eented  the  association. 

It  was  said  that  this  was  a  bill  to  wind  up  the  society,  and 
that  all  the  members  ought  to  be  parties.  He  thought  that 
WB8  not  80,  for  the  bill  asserted  an  equity  independent  of  the 
winding  up  of  the  association. 

It  was  said  that  a  proceeding  under  the  Winding-up  Acts 
was  the  proper  course.  But  the  defendants  who  took  this  ob- 
jection denied  that  the  plaintifis  were  members ;  and  if  they 
were  not,  they  could  not  apply  for  a  winding  up  order. 

His  Lordship  concluded  by  saying  that  he  took  much  the 
aune  view  of  the  case  as  Lord  Cottenham  had  done  of  WaUr 
worth  V.  Holt  (a),  where  the  prayer  was  not  to  wind  up  the 
company  but  to  have  the  assets  secured.  If  authority  were 
wanting  to  maintain  an  order  for  the  appointment  of  a  receiver^ 
that  case  was  decisive.  The  application  must  therefore  be 
granted. 

Solicitors :  Blaekman  §f  Ouy;  and  Lewis  jr  Lewis* 

(a)  4  M.  &  C.  619.  . 
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ATTORNEY-GENERAL  v.  THE  CORPORATION  OF      Nov,  lo. 

BEVERLEY.  ^^'  }f  }«Jf- 

_  Jon.  17.  1855. 

Dr.  ROBERT  METCALFE,  by  will  dated  9th  of  October  ^^^^^ 
^652,  after  making  several  bequests,  and  reciting  that  he  had  (which  he 
pwchaaed  a  messuage  or  form,  called  Silliards,  situate  in  Gilden  f^**,*.^,^ 
•alirden,  m  the  county  of  Cambridge,  yielding  the  yearly  rent  of  year)  to  a 
47i.  dispoeed  of  it  as  foUowe:  -  ^^^'^ 

''  I  do  giye  and  bequeath  the  said  farm,  called  Silliards,  with  make  certain 

annual  pay- 
•  ments  amount- 

pg  to  401  a'year  for  oertaun  charitable  purposes,  and  directed  that  while  certain  parliamentary 
UBposUioiig  oontiniied,  what  the  cc^poration  could  not  **  spare  out  of  the  overplus  of  rent,  viz.  7^,*' 
iboQJd  be  deducted  oat  of  certain  of  the  charitable  payments  The  rents  having  considerably 
'^'cfeaKd,— £re&^  by  the  Mastbb  of  the  Rolls,  that  neither  the  corporation  nor  the  charities 
V€Te  entitled  to  the  whole  of  the  increase,  but  that  the  corporation  was  entitled  to  7-47ths  of  the 
^^c^eased  rents,  subject  to  ordinary  expenses  of  taxes,  repairs,  and  management,  and  that  the 
^ties  were  entiUed  to  the  rest 

Sdd,  by  the  LoBD  Justicb  Tubhbb  (the  Lobjd  Justiob  Khioht  Bbucb  doubting),  that  this 
wciiion  was  right. 

^  the  LoBD  JmncB  Tubnxr.  The  question  whether  the  corporation  was  entitled  to  the 
^oole  sorpfais  depended  on  this,  whether  on  the  construction  of  the  will  the  testator  intended  to 
^^to  the  corporation  the  surplus  of  the  then  rent,  after  certain  definite  payments,  or  to  give 
^^  a  eeitaiB  proportion  of  that  rent. 

MRS 
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.  ^^^'  ,     aU  die  said  lands  and  apportenanpee  thereto  beloi^iiig)  to  the 
L0BD8       mayor,  aldermen,  &c.,  of  the  town  of  Beveiley,  in  Yorkshiiei 

JusncBa.     m^j  iQ  1^^  sucoeBSors  for  ever,  in  and  witii  the  trast  and  cod- 
Attosnst-    fidence  in  them  reposed  that  th^,  their  racceaacHn  or  aBOgns, 

GxxxBAL  ahall  employ  the  yearly  rent  of  the  said  farm  with  the  lands  and 
CoBPOBATioH  appiirtenanoeB  in  manner  foUo¥ring,  and  no  otherwise ;  namdj, 
OF  Beyeblbt.  that  they  shall  well  and  truly  pay  or  eanse  to  be  paid  yearly 

StatmeHt  and  every  year  for  ever,  unto  the  preacher  as  he  is  eommooly 
called,  or  lecturer  of  the  said  town  of  Beyerley,  and  his  soooes- 
Bors,  the  sum  of  102.  of  good  and  lawful  money  of  £ngland ;  and 
to  the  schoolmaster  of  the  said  town,  and  to  his  suoeesorsinlike 
manner,  the  sum  of  10/.  of  good,  &c  ;  and  to  my  sister,  Pmdenoe 
Metcalfe,  now  dwelling  in  die  said  town  of  Beyerlsy,  dnrtng  her 
natural  life,  the  sum  of  20/.  of  good,  &c.,  yearly  and  every  year, 
and  after  the  decease  of  my  said  sister  P.  Metcalfe,  they  shall 
well  and  truly  pay  or  cause  to  be  paid  the  said  sum  of  M 
yearly  and  every  year  for  ever  unto  three  pocnr  scholars  of  die 
school  of  Beverley.'*  [Here  followed  regulatiiMis  as  to  the  ap- 
plication of  the  20L  for  the  benefit  of  the  poiur  scholars.]  "  Bat 
if  there  be  not  always  three  poor  scholars  at  the  University  of 
Cambridge,  or  ready  to  go  to  the  University,  who  shall  stand  in 
need  of  that  maintenance,  and  be  poor  men's  sons  who  axe  not 
able  otherwise  to  maintain  their  children  there,  then  I  ordain 
that  in  the  interim  till  there  shall  be  such  poor  scholar  or 
scholars,  poor  men's  sons,  what  can  be  spared  of  the  said  20L 
(no  poor  scholar  having  above  6/.  13«.  4d.  yearly)  shall  be  dis- 
tributed amongst  the  poorest  people  of  the  said  town,  together 
with  that  money  which  in  this,  my  will,  I  shall  hereafter  men- 
tion. Moreover,  my  will  and  desire  is,  that  so  long  as  the 
taxes  or  rates  to  the  commonwealth  for  the  maintenanoe  of 
,  soldiers  shall  continue,  what  the  said  mayor,  aldermen,  and 
burgesses  cannot  spare  out  of  the  overplus  of  rent,  viz.  IL,  (for 
the  farm  is  now,  as  was  formerly  signified,  let  for  47L  per 
annum,  and  so  hath  been  let  heretofore)  shall  be  deducted 
equally  out  of  the  20/.  per  annum,  which  they  are  to  pay  to 
their  lecturer  and  schoolmaster,  that  my  dster  may  have  20£ 
yearly  and  every  year  wholly  and  entirely  paid  to  her." 
After  various  bequests  came  the  following :  --> 
**  Item.  1  give  and  bequeath  unto  the  mayor,  &c.,  of  the 
town  of  Beverley  aforesaid,  in  Yorkshire,  to  their  suooeaBors, 
the  sum  of  450/.  for  the  purchasing  such  free  land  as  will  yield 
yearly  and  every  year  the  rent  of  22 JL  10«.,  nevertheless  in  and 
with  this  trust  and  confidence  reposed  in  them  that  they  and 
their  successors  by  their  assignee  or  assignees  shaU  distribute 
20{.  of  the  said  rent  yearly  and  every  year  for  ever  amoogit  the 
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poorest  of  the  people  of  their  town  upon  the  2(Hh  day  of     ^  ^^^  ^ 
December,  or  the  day  before  or  after,  as  shall  be  thought  most        Lobdb 
oonvenient  by  the  mayor  and  lecturer  of  the  town  for  the  time      Justigss. 
being.    And  my  will  is,  that  so  long  as  the  taxes  and  rates  due     atcormet- 
to  the  commonwealth  for  the  maintenance  of  soldiers  shall  oon«      Gbnseai. 
tiniie,  tiiat  unless  they  can  spare  anything  out  of  the  60«.  over-  Cobpobation 
plus,  the  said  rates  be  defrayed  out  of  the  20L  yearly.     My  will  <»  Bstulet. 
siflo  is,  that  this  purdiase  shall  be  made  within  one  year  and  a     'Statmnt 
half  after  the  said  money  is  pud  to  the  said  tnay  or,  ald^men, 
and  bu^esses  by  my  executors  at  the  furthest^  which  I  hope 
my  executors  will  see  to." 

Annexed  to  tins  will  was  a  codioU  without  date»  in  the  fol** 
lowing  terms :  —  **  YThereas  in  the  fifth  page  of  this  my  last  will 
and  testament  there  is  mention  made  of  a  gift  and  bequest  of 
450/.  to  die  mayor,  &c.,  of  the  town  of  Beverley,  and  their 
sQcoessors,  for  the  purchasing  of  222.  10#.  in  free  lands^  to  be 
distributed  yearly  and  every  year  unto  the  poorest  people  of 
that  town  for  ever;  eince  the  making  of  this  my  last  will  and 
testament,  that  purchase  is  made  by  me  in  order  and  because  a 
great  part  of  the  land  is  copyhold,  so  that  I  could  not  without  the 
porehasing  of  a  Court  dispose  of  it  according  to  my  desire  and 
intent  to  the  use  of  my  last  will  and  testament,  I  also  pur- 
chased a  Court  to  enable  me  that  my  heir  might  have  nothing 
to  do  therein ;  and  that  business  being  now  dispatched,  my  will 
is  that  that  gift  and  legacy  be  disposed  of  according  to  the  true 
intent  and  meaning  specified  in  that  said  fifth  page,  there  being 
no  cK&rence  in  anything,  but  only  that  now  a  great  part  Of  the 
land  will  be  copyhold." 

The  Gilden  Mirden  estate  consisted  of  about  ninety  acres  of 
land,  and,  in  1861,  when  the  information  was  filed,  was  let  for 
ISOL  The  property  held  upon  the  other  trusts  consbted  of  a 
fimn  house  and  twenty-seven  acres  of  land,  at  Over,  let  for  60L 
The  corporation  had  ever  since  the  passing  of  the  Municipal 
Corporations  Beform  Act,  paid  60L  a  jeat  out  of  the  rents  of 
the  estate  to  the  charitable  trustees  of  the  town  of  Beverley, 
for  the  charitable  purposes  mentioned  in  the  will,  and  carried 
over  the  surplus  to  the  borough  fund. 

The  information  claimed  the  whole  income  of  the  estates  as 
efiectually  devoted  to  chacitable  purposes. 

The  cause  was  heard  in  March  1862,  before  the  Master  of 
the  BoU$,  who  made  a  decree  as  follows,  **  Declare  that  the 
defendants,  the  mayor,  &a  of  Beverley,  are  beneficially  en- 
titled to  so  much  of  the  increased  rents  of  the  charity  estates 
in  the  pleadings  mentioned  as  amount  to  seven  forty-seventh 
parts  of  the  estates  at  Oilden  Mirden,  and  five  forty-fifth  parts 
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^8^^'  ,     of  the  estates  at  Oyer,  in  the  pleadings  mentioned,  bat  subject 

L0BD8        to  defray  thereout  all  necessary  ordinary  expenses  of  taxes,  re- 

JusncBs.      pairs,  and  costs  of  management  of  the  charity  property,  siid 

Attobnky-    ^^^  Honour  doth  declare  that  the  charity  in  the  pleadings  men- 

Genebal      tioned  is  entitled  to  the  residue  of  such  increased  rents.**    The 

CoBPORATioK  decree  then  proceeded  to  direct  an  account  against  the  corpoia- 

OF  Beyeblbt.  tion  from  the  25th  of  December  1851,  and  a  scheme  for  the 

future  management  of  the  charity  and  its  property,  with  usuai 
directions.     Further  directions  were  reserved. 
The  corporation  appealed  agunst  this  decree. 
JrgvmenL  The  Solicitor- GeTieral,  Mr.  Roupell^  and  Mr.  71  H.  Terrell 

for  the  Attorney-General,  contended  that  the  charity  was  enti- 
tled to  the  whole  of  the  rents,  but  if  not,  that  the  apportionment 
directed  by  the  Master  of  the  Rolls  was  right  They  referred 
to  Attorney-General  v.  Draperi  Company  (a),  Attorney-General 
T.  Caitis  College  (b\  Attomey-^General  y.  Skinner^  Company  (e), 
Attorney-General  v.  Johnson,  (d) 

Mr.  Lloyd  and  Mr.  Cankrien,  for  the  defendants^  contended 
that  the  corporation  was  entitled  to  the  whole  rents,  subject  to 
the  payment  of  the  sums  specified  in  the  will  for  charitable 
purposes ;  but  if  not,  then  that  there  was  a  resulting  trust  for 
the  testator's  heir,  and  the  charity  was  not  entitled.  Thej 
cited  Attorney- General  y.  Corporation  of  South  Motion  (e), 
Attorney-General  V.  Mayor  of  Bristol  (jgi)^  Stubbs  v.  Saryon{k) 
Mr.  Terrell,  in  reply. 

Jan.  17. 1855.  The  Lobd  JUSTICE  Enight  Bbuce  Said  that  ike  decree, 
Judgmau,  ^  drawn  up,  did  not  seem  to  express  with  accuracy  the  con- 
struction put  by  the  Master  of  the  Rolls  on  the  testamentary 
dispositions  in  question,  but  it  expressed  with  sufficient  clear- 
ness the  substance  of  his  view,  and  this  was  a  question  merely 
of  form. 

As  to  the  substance  of  the  case,  considering  the  language  of 
the  testator,  independently  of  the  authorities,  and  also  in  con- 
nection with  the  authorities  and  with  the  way  in  which  it  had 
for  a  number  of  years  been  practically  construed,  he  could  not 
free  his  mind  from  doubt  whether  the  Master  of  the  Rolls  had 
taken  a  correct  view  of  the  case ;  but  he  only  doubted.  Had 
the  case  come  before  him  originally,  it  was  probable  that  from 
sheer  inability  to  understand  the  instrument,  and  from  a  feeling 


(a)  2  Beav.  508. ;  4  Beav.  67.  (e)  14  Beay.  357.,   i^Tcraed  is 

(b)  2  Keen,  150.  Dom.  Proc  IS  Jar.  435. 

(c)  2  Ru88.  407.  (g)  3  Madd.  319.;   2  Jac.  &  W. 

(d)  AmbL  190.  294. 

(k)  2  Keen,  255.;  3  M.  ft  C.507. 


i 


THE  EQUTTT  BEPORTS.  '  653 


1855. 


that  it  was  not  right  in  such  a  case  to  disturb  the  exigting  state 
of  things,  he  should  have  dismissed  the  information.    But  the       Loum 
oase  did  not  come  before  him  in  that  way ;  though  for  some      Jp»'"<^»»» 
purposes  this  was  a  re-hearing,  yet  for  some  purposes  it  was  an     attobiibt- 
appeal ;  and  where  an  appellate  Judge  only  felt  doubts  it  was  his      <5Bi»aAi, 
duty  to  leave  undisturbed  the  decbion  appealed  from.    To  doubt  Cobpokati9k 
waa  to  affirm.    In  whatever  terms  of  deference  a  judgment  of  ^^  Bevbrlbtt. 
revenal  might  be  expressed,  it  could  hardly  proceed  from  a      Judgment 
Judge  fit  for  his  office  unless  he  felt  a  firm  persuasion  that  he 
was  right 

The  present  appeal  was  founded  on  the  deciuon  of  the  House 
of  Lords,  in  the  South  MoUon  Case ;  but  he  was  of  opinion 
that  that  case  was  substantially  distinguishable  from,  and  did 
not  govern,  the  present. 

The  Lobd  Justicb  Tubneb,  after  reading  the  material 
parts  of  the  will,  the  codicil,  and  the  decree  of  the  Mcuter  of  the 
JZoSf,  said  that  the  corporation  had  appealed,  daiming  to  be 
entitled  to  the  whole  surplus  of  the  rents  of  the  Gilden  Mirden 
estate  after  providing  for  the  payments  amounting  to  AOL  per 
annum,  and  to  the  whole  surplus  income  of  the  Over  estate,  after 
deducting  the  20/.  given  to  the  poor.  The  whole  case  being 
opened  by  the  appeal,  the  Attorney-General  contended  that  the 
charities  were  entitled  to  the  whole  surplus  income  of  each 
estate. 

To  consider  first  the  position  of  the  Attorney-General.  I£ 
the  whole  of  the  existing  rents  of  a  property  were  ^ven  to  a 
charity,  the  charity  would  be  entitlcKl  to  the  benefit  of  an  in- 
crease, the  gift  of  the  whole  rents  being  equivalent  to  a  gift  of 
the  land.  He  apprehended  that  the  same  rule  would  apply,  if 
part  of  the  rents  were  given  to  a  charity,  and  the  residue  de- 
voted solely  to  the  exoneration  of  the  part  given  to  the  charity 
from  charges  to  which  it  would  otherwise  be  subject.  But  here 
the  whole  rents  were  not  given  to  charity,  nor  was  the  part  not 
so  given  devoted  wholly  to  the  exoneration  of  the  part  which 
was  so  given.  Moreover,  if  the  increase'in  the  rents  had  taken 
place  in  the  lifetime  of  the  testator's  rister,  it  could  hardly  be 
contended  that  the  charity  was  to  take  the  whole  benefit  of 
such  increase.  He  thought,  therefore,  that  the  claim  of  the 
Attorney-General  was  not  sustainable. 

As  to  the  resulting  trust  for  the  testator's  heir,  the  record 
was  not  so  framed  as  to  raise  the  point,  and  he  should  give  no 
opinion  upon  it,  but  desired  he  might  not  be  understood  to 
have  any  impression  in  favour  of  such  resulting  trust. 

The  dium  of  the  Attorney-General  to  the  whole  surplus 
being  disposed  of,  the  question  was  whether  the  surplus  was  to 
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go  to  the  corpoiatioii  bendfidally,  or  to  be  apportioned  in 
Loiuw       manner  directed  bj  the  Maxter  of  the  RoUs.    This  depended 
DgncBi.      ^^  ^^  ^^^  point  whether  the  testator  intended  the  corporataon 
Attobhxt-    to  take  the  Burplus,  after  certain  payments  of  definite  amount, 
GsMBRAL      Q|.  ^  ^Q  mi  apportioned  part  ci  ik»  then  rents.    In  the  former 
CoBPOBATiox  case,  Attomey^General  v.  Draperi  Company  would  apply ;  in  the 
OF  BwrvMust.  ]|^|.^j.^  ^g  deciflion  of  tiie  House  of  Lords  in  the  case  oiAUonuy' 
'  JMdgmaiL      General  ▼.  Chrparation  of  South  MoUon.    He  was  satisfied  that 
the  testator  intended  the  corporation  to  take  an  apportioned 
part  of  the  rents.    As  to  the  Gilden  Mirden  estate,  the  £spo- 
sition  commenced  by  stating  the  rent  to  be  47iL     Then  the 
estate  was  given  to  the  corporation  in  trust  to  apply  the  rent, 
t.  e.s  the  then  yearly  rent,  in  manner  following.    Then  followed 
directions  to  make  certain  payments  of  specified  amounts,  for 
eharitable  purposes,  and  if  the  w91  had  ended  there,  there  might 
haye  been  reason  to  contend  that  the  South  MoUon  Case  ap- 
plied.   But  then  followed  the  embarrasnng  clause  as  to  tiie  par- 
liamentary rates.    [His  Lordship  here  read  that  dauae.]    This 
showed  what  the  corporation  were  to  take — the  overplus;  bnt 
it,  at  the  same  time,  defined  the  amount  of  overplus,  viz.,  11    If 
the  testator  had  intended  to  give  them  the  whole  surpluB, 
whatever  it  might  amount  to,  there  would  have  been  no  occanon 
to  mention  1L    The  language  of  tiie  will  afforded  no  less  clear 
evidence  of  the  testator's  intention  as  to  the  Over  estate. 

The  appellants  had  reKed  on  the  Bristol  Case;  but  there  the 
amount  of  surplus  was  not  defined.  The  dedmon  of  the  Honse 
of  Lords,  in  Atiomey^General  v.  Corporation  of  South  MoUoUt 
was  said  to  aflbct  the  decision  in  Attomey-General  v.  Draperi 
Company y  and  to  govern  the  present  case.  But  the  Sovik 
Molton  Case  was  quite  distinct  fix>m  the  present,  nor  did  he  aee 
anything  in  that  case  to  impeach  the  authority  of  Attomej" 
General  v.  Draperi  Company,  the  dednon  in  which  did  not 
stand  alone. 

The  appellants  had  rdied  upon  the  lapse  of  time,  but  where 
the  Court  was  satisfied  that  a  breach  of  trust  had  been  committed, 
that  was  no  defence.  The  appeal  must  be  dismissed,  but,  aa  the 
case  was  one  of  great  doubt,  without  costs. 

Solicitors :  Fear  on ;  and  R.  Lambert 
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MAETIN  V.  FOSTER  inmow. 

March  16. 

D.  G'  FOSTER,  by  his  wUl,  directed  his  residuary  personal  The  mere  &ct 

estate  (subject  to  a  life  interest  given  to  his  wife)  to  be  divided  witho^t^' 

amongst  the  then  present  children,  when  of  age,  of  C.  G.  Foster.  ^«ent  of  the 

After  the  testator's  death  the  present  suit  was  instituted  by  his  minor,  who 

executor  for  the  administration  of  his  estate.     By  the  decree  on  ^^^^[^  ^ 

iiirther  directions,  in  1844,  it  was  declared  that  the  gifts  to  imder  wha»- 

C.  G.  Foster's    children  were  contingent  on  their  attaining  JJ^e^a™" 

twentv-one;  and  the  funds  were  ordered  to  be  brought  into  contempt, 

p^    .  which  giTW 

^O^rt.  the  Conrt 

C.  G.  Foster  had  four  children,  of  whom  the  petitioner,  Mrs.  I^^*'*^  ^ 
White,  was  the  youngest    Before  1853,  the  three  elder  children  aUow  the 
obtained  payment  of  their  shares  out  of  Court  hmbwid  to 

_fa^  •  •        receive  tmiy 

In  January  1863,  Mrs.  White,  then  jm  infant,  intermarried  part  of  the 
with  her  present  husband  C.  W.  White,  witb  the  consent  of  ^d^^^cJort 
ber  relations,  but  without  the  consent  of  the  Court,  which  was  belon^mg  to 
not  asked  for.    Her  property  in  Court  consisted  of  2519£  Zs.  4d  ^^Tte  *^*** 
consols,  and  6952.  18«.  2d,  cash.     Before  the  marriage,  it  was  content,  nntil 

aiAh  •.  a  lit  lift 

agreed  that    lOOOJl    consols  should   be  settled  upon  certain  ^ent  has  been 
trusts,  and  that  the  husband  should  receive  the  rest  of  the  pro*  ^S^  ^  ^ 

_„,-__,,  -  *^  Court  can 

perty.    The  husband  did  not  agree  to  settle  any  property  of  approye. 
bis  own.     He  was  a  commercial  clerk,  with  a  saJary  of  200Z.  ^^^^^ 
a  year,  and  his  properly  consisted  only  of  some  leasehold  pre-  can  in  sach  a 
mises  producing  a  net  income  of  about  lOOi,  and  valued  at  about  ^t^^^j 
1500il  ofthewift'i 

Mrs.  White  having  attained  twenty-one,  she  and  her  husband  the^h^'^ 
presented  a  petition,  praying  for  the  transfer  of  10002.  con-  hothhosband 
sols  to  the  trustees  of  a  settlement  executed  in  pursuance  of  the  quart. 
above  agreement,  and  for  the  transfer  and  payment  of  the  rest     .^^^  ^^ 
of  the  property  to  Mn  White.  a  cue,  ez- 

The   Vice^OianceUari  KindersUy  refused  to  accede  to  the  S^JS:^ 
request  of  the  petitioners,  and  ordered  a  settlement  of  2500iL  with  a  Tiew 
consols,  giving  only  the  residue  of  the  funds  to  the  husband.        moetfor'the 

The  petitioners  appealed  against  this  order,  and  in  support  of  benefit  of  the 
the  appeal  an  affidavit  was  filed  by  Mr.  White,  in  which  he  chiUren. 
stated  that  he  was  not  aware  until  after  his  engagement  with     ^  a  case 
bis  wife,  that  she  had  any  property  at  all ;  that  upon  learning  husband  had 
that  she  was  entitled  to  a  fund  in  Court,  he  desired  his  solicitor  »»?,l>««n 

.  ggjltj  of 

to  ascertain  whether  the  consent  of  the  Court  to  his  marriage  wiifol  con- 
was  not  necessary ;  that  the  then  solicitor  of  the  plaintiff  in  the  2^^^^^^ 

receiye  the 
gnater  part  of  the  wife's  fbrtone  oa  insuring  his  life  Ibr  a  oompete&t  snaa,  nuJung  a  settlement 
of  the  policj,  and  secoring  the  premiums  on  some  leasehold  property*  and  nndertaking  to  settle 
uj  after-acquired  property  of  &e  wi£s. 
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cause  informed  him  that  Mr^  White  was  not  to  be  ocmsidered  a 
ward  of  Court,  and  that  it  was  not  necessary  to  obtain  the  con- 
sent of  the  Court ;  and  that  it  would  be  for  the  benefit  of  the 
wife  and  their  children  (if  any)  that  the  prayer  of  the  petition 
should  be  granted,  as  he  would  thus  be  enabled  to  set  himself 
up  in  business. 

Mr.  Roupell,  for  the  petitioners,  relied  on  Bennett  v.  Bid- 
dies (a),  and  Leeds  y.  Bamardiston.  (b)  He  referred  to  Austen 
▼.  Halsey  (c),  and  distinguished  the  present  case  from  Stackpole 
y.  Beaumont  (d)  on  the  ground  that  here  there  was,  in  fact,  no 
contempt.  [7%e  Lord  Justice  Knight  Bruce.  The  marriage 
with  a  ward  of  Court  under  age,  without  the  consent  of  the 
Court,  is  of  itself  .a  contempt,  though  it  may  not  haye  been 
committed  under  such  circumstances  as  that  the  Court  will 
punish  it  as  one.  Still,  for  all  purposes  of  jurisdiction  oyer  the 
wife's  property  it  is  a  contempt.] 

Mr.  fF,  D,  Lewis  with  him.  The  rules  of  the  Court  in  these 
cases  are  laid  down  by  Lord  St  Leonards  in  Re  Walker,  (e) 
Leeds  y.  Bamardiston  was  followed  in  Day  y.  Day*  (g)  The 
question  is  one  of  jurisdiction;  what  jurisdiction  has  the  Court 
to  deal  with  the  fund  adyersely  to  the  wife,  where  no  contract 
by  which  the  fund  is  bound  has  been  entered  into  with  the 
Court?  The  contempt  cannot  giye  a  jurisdiction  oyer  the  wife's 
property.  [  The  Lord  Justice  KnigM  Bruce.  It  has  been  long 
settled  that  it  does  ^ye  jurisdiction.]  It  giyes  jurisdiction 
against  the  husband  so  as  to  giye  the  Court  power  to  compel 
him  to  do  what  is  required,  but  why  should  it  take  away  the 
rights  of  the  wife  ?  Abraham  y.  Newcome  (A)  was  also  re- 
ferred to. 

Mr.  Speed  appeared  for  the  plaintiff. 


JudgminL 


The  Lord  Justicb  Knight  Bbuge  said  that  it  would  be 
wrong  to  let  it  be  supposed  that  the  Court  entertained  the 
slightest  doubt  on  the  question  of  jurisdiction.  That  point  was 
one  with  which  the  nature  of  the  contempt — the  question  whe- 
ther it  was  criminal  or  only  technical — had  nothing  to  do.  A 
contempt  arose  on  the  mere  fact  of  a  marriage  with  a  ward  of 
Court  without  the  consent  of  the  Court.  Whether  any,  and  if 
any  what,  punishment  should  be  inflicted  depended  on  the  cir- 
cumstances. In  the  present  case,  nothing  had  been  done  that 
was  criminal,  or  morally  blameable,  but  that  took  place  which 


(a)  lOJur.534. 


S4  Sim.  538. 
2  Sim.  &  St  123.  n. 
8  Yes.  69. 


i 


(e)  Lloyd  &G.,  temp.  Sugden,  325. 
(g)  n  Beav.  35. 
(h)  12  Sim.  566. 
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ftstened  the  jnrisdiction  of  the  Court  upon  the  huBbaad  and 
wife,  a  jurisdiction  not  capable  of  bdng  remoyed  bj  the  consent 
of  the  wife  when  she  came  of  age.    It  might  be  that  the  Court 
could  not  enforce  a  settlement  against  the  wishes  of  the  wife 
and  hnsbond ;  he  would  give  no  opinion  upon  that ;  but  the 
Coort  dearly  had  authority  to  decline  parting  with  the  capital 
of  the  fond  belonging  to  the  wife,  during  the  joint  lives  of  the 
bnsband  and  wife,  even  with  her  consent,  until  a  proper  settle- 
ment had  been  made.     He  did  not  saj  that  a  settlement  was  to 
be  forced  upon  the  husband  and  wife,  but  he  would  say  this  — 
that  until  a  settlement  such  as  the  Court  should  approye  had 
hem  made,  not  a  shilling  of  the  capital  should  be  touched  during 
their  joint  lives. 

The  Lobd  Justice  Tubneb  said  that  he  agreed  on  the 
qne8ti(«  of  jurisdiction,  and  that  Austen  v.  Hahey  was  decisive 
upon  it  He  had  always  considered  it  as  settled  law,  that  the 
contempt  gave  the  Court  jurisdiction,  though  it  might  not  be 
such  a  contempt  as  the  Court  would  punish.  The  consent  of  the 
wife  after  her  coming  of  age  could  not  purge  the  contempt  If 
she  came  asking  for  the  money  to  be  paid  to  her  husband,  she  was 
asking  for  payment  to  a  party  in  contempt,  and  the  Court  would 
exercise  its  discretion  as  to  the  propriety  of  such  payment  being 
made.  This  discretion  would  be  exercised  with  a  view  to  what 
iraa  best  for  the  wife  and  children ;  and  any  arrangement,  such 
as  a  prudent  father  would  approve,  would  be  sanctioned  by  the 
Court    The  case  might  be  mentioned  again  as  to  this. 


The  matter  was  again  mentioned,  and  an  arrangement  was 
auictioned  by  the  Court  for  allowing  the  husband  to  receive  the 
greater  part  of  the  wife's  fortune,  he  insuring  his  life  for  a  com- 
petent sum,  and  settling  the  sum  assured,  the  payment  of  the 
premiums  being  secured  upon  his  leasehold  property.  The 
settlement  was  required  to  contain  a  covenant  to  settie  the  after- 
acquired  property  of  the  wife. 

SolicitorB:  Sheard ^  Baker. 
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m  ApHl20. 

1  HIS  was  an  appeal  from  the  decision  of  Vice-Chancellor  A  testator 

Stuart,  reported  stipri,  204.  u^^"^ 

It  is  necessary  to  state  that  the  testator's  West  Indian  pro-  perty  in  tmit 

perty  was  devised  by  him  to  trustees  upon  the  usual  trusts  for  [^t  wm   ^ 
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absolute  oonveraon,  with  power  to  postpone  the  sale.  The 
money  arising  from  the  sale  was  given  to  the  testator^s  childrea 
absolutely.  The  salt  was  instituted  in  1815  on  behalf  of  the 
infant  children*  The  testator's  daughters  afterwards  married, 
and  settlements  were  executed  of  their  shares.  The  first  of 
these  settlements  was  executed  after  the  order  of  Maidi  1817, 
but  before  the  appointment  of  Mr.  ElUoe  to  be  consignee. 
These  settlements  created  the  life  estates  hereaft^  refetred  to. 
Mr  Oiffard  and  Mr.    Cracknattf  for   the  appdlants  (the 


institated  for 
administration 
of  hia  estate, 

waTappointed  Persons  now  absolutely  entitled  subject  to  the  mortgage),  urged 
reoeiyer  and     Jn  addition  to  the  ailments  bdow  that  a  krge  part  of  the 

sums  allowed  to  Mr.  Ellice  consisted  of  sums  improperly  paid  by 
him  to  the  tenants  for  life,  and  which,  therefore,  ought  not  to 
be  allowed  against  the  carpus* 

Mr.  JFiffram  and  Mr.  fVickeng^  for  »Mr.  S.  Ellice  and  Mr. 
Forsyth. 

Mr.  Bacon,  Mr.  Malhu,  Mr.  Brett,  and  Mr.  BavSl^fot  other 
parties,  took  no  part  jn  the  argumeoit. 

Mr.  Craekuatt  in  reply. 

The  points  taksm  in  argument  appear  sufficiently  fiomthe 
judgments.  The  authorities  referred  to  will  all  be  found  in 
the  report  of  Hie  case  before  the  Vtce^dhuneellar. 


consignee. 
A.  was  dis- 
charged in 
1830,  on  which 
occasion  his 
accounts  were 
passed  in  the 
presence  of 
persons  who 
were  tenants 
for  lifo  under 
settlements  of 

the  property 
made  ajrter 
the  testator's 
death.    In 
1837  a  snm  of 
money  was 
pud  into 
Conrtas 
compensation 
mone  J  for 
the  slaTcs  on 
the  estates. 
Shortly  after 
this  B.  was 
appointed 
receiyer  and 
consignee. 
The  estates 
haying  been 
managed  at  a 
heayy  loss, 
and  Urge 
balances 
being  dae  to 
A.  and  B.  in 
respect  of 
their  dis- 
bursements 

sanctioned  by  the  Court,  they  applied  for  payment  out  of  the  capital  of  the  daye  compeosstuA 
moneys. 

Held,  that  (independently  of  any  rule  peculiarly  applicable  to  consignees  of  West  ladttii 
estates)  they  were  entitled  to  such  payment,  for  that  the  disbursements  made  by  them  must  be 
treated  as  expenses  properly  incurred  by  the  trustee  of  a  money  fond  for  its  protectioa  and  pre- 
senratiott  cmtil  it  was  realised,  and  which  he  is  entitled  tobe  repaid  out  of  the  trust  fund. 

JBdd,  that  the  foct  that  the  compensation  money  had  been  pud  into  Court  before  B.  becsiM 
consignee  made  no  difference  as  to  R's  right,  for  that  the  right  of  the  paid  agent  of  the  Court  to 
reimbursement  extended  oyer  the  whole  of  the  money  fond  irhich  the  Court  had  to  administer. 

IfeU  that  such  right  to  reimbursement  had  priority  oyer  the  costs  of  sul 

Heldf  that  the  persons  entitled  in  remainder  under  the  settlements  could  not  open  the  aoooonC 
taken  in  1830,  on  the  ground  that  they  were  not  permitted  to  attend  at  the  taking  it,  for  that  tfaej 
ought  to  haye  appealed  agtixatlherrefoBal  of  kayo  to  Mtend. 


The  Lord  Justice  Knight  Bbuce.  The  principles  (so  far 
as  there  are  any)  and  the  authorities  peculiarlj  applicable  to 
estates  in  the  West  Indies,  haye,  in  my  opinion,  litde  in  oan^ 
mon  with  the  present  case,  which,  as  it  seems  to  me,  must 
be  decided  on  the  most  common  and  universally  applicable  prin- 
ciples. The  position  of  the  estates  to  which  the  ailment  re- 
lates was,  at  the  time  of  the  institution  of  the  suit,  this  — thej 
were  under  an  absolute  trust  for  sale.  The  trustees  had  a  dia- 
cretion,  perhaps  not  more  than  is  usually  given,  as  to  post- 
poning the  sale,  and  there  was  a  limited  time  beyond  which,  as  to 
part  of  the  property,  the  sale  was  not  to  be  postponed.  The  pro- 
perty was  in  the  view  of  this  Court  personalty,  because  its  uiti- 
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mate  aluipe  was  to  be  monej,  and  the  value  of  the  property  was 

the  monqr  it  would  bring*    When  the  suit  wee  inetitnted  there 

wu  no  tenancy  for  Kfe,  and  it  ie  only  by  acta  aubaeqnent  to 

the  creation  <tf  the  troat  that  tenaneiea  for  life  sabjeet  to^  and 

not  hjy  the  tmat  have  been  created    In  Ae  anit  recrivera  were 

appointed,  who  abo^  owing  to  the  nature  of  the  property,  be* 

came  cooaigneea    Eivery  act  done  was  an  aot  in  the  adniini»* 

tntion  of  the  troBt,  with  req>eot  ta  the  inveatment  in  wluch  the 

money  was  temponrily  lodged.     Every  aot  done  waa  with  a 

Tiew  to  the  protection  of  a  motury  fond*     The  Court  may  have 

miflGarried  in  the  dischaige  of  the  truateeah^  or  of  ita  offiea  of 

regulating  the  conduct  of  the  trueteea,  but  it  haa  done  ita  beat 

Whether  rightly  or  wrongly,  it    haa    with  good  intentiona 

aanetioDed  a  aeriea  of  paymenta  mBde-  by  the  oensigneea  aa  8ez»- 

yanteof  the  Court,  and,  unleaayou  can  aftct  the  oonaignee  with 

fiand  or  ooncorrence  in  improper  purpoaes^  he  is  not  anawerable 

for  the  wisdom  or  propriety  of  the  ordeni'  he  reoriveBk    Here 

there  is  no  reason  to  doubt  the  good  faith  of  the  consignees 

They  have  been  cErected  to  make,  or  been  aanetaoned  in  making, 

certain  paymenta,  and  it  ia  too  late  to  inquiieas  to  the  propriety 

of  those  payments.    Whether  praise  or  blame  be  due  to  the 

Court  is  immaterial    The  question  is  what  is  to  be  allowed  to 

the  servant  of  the  Court.     The  payments  must  be  looked  upon 

aa  payoMnta  made  in  the  proper  execution  of  the  trust  for  the 

pioteetion  and  preservation  of  that  which  waa  to  be  protected 

tod  preserved  until  its  conversion  into  money*     This  money 

Amd  cannot  be  enjojei  by  the  perscms  claiming  title  to  it 

without  making  good  the  payments  made  in  die  administBBtion 

of  the  trust  by  the  authority  of  the  Court  by  which  the  tmsta 

were  to  be  adnoiniatered     These  sums  must  be  aUowed>  aa  an 

eipenditure  properly  made  by  the  tmstae  of  a  peouniary  fund 

io  the  course  of  its  administration* 

Thb  Lord  Justiob  Tubneb  said  that  if  tliecasehad  required 
the  givmg  an  opHwm  on  the  general  questicm  as  to  the  lien  of 
a  consignee  on  the  corput  of  a  West  Indian  estate,  he  should 
have  hemtated  to  ^ve  a  decision  without  further  consideration,  for 
ofien  as  he  had  considered  tiiat  point,  his  mind  had  never  been 
made  up  upon  it  This  case,  however,  did  not  involve  tiiat  gene- 
ral question.  There  were  two  points  in  the  case :  first,  as  to  the 
bafamoe  due  to  Mr.  ElUoe  down  to  1830 ;  secondly,  as  to  the 
balance  due  to  Mr.  Forsyth.  The  objections  as  to  the  allow- 
ance of  these  balances  turned  on  different  points. 

As  to  the  claim  of  Mr.  ElUce,  the  objection  taken  was  that 
the  sums  allowed  were  in  great  part  sums  paid  to  the  tenants 
for  life  of  the  property,  and  that  therefore,  there  was  no  lien 
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on  the  carpus  for  them.  The  first  answer  to  this  was  that  the 
accounts  of  Mr.  EUice  had  been  passed  in  the  Master's  office  in 
1830,  when  he  was  discharged  from  the  receiyership,  with 
liberty  to  apply  as  to  the  balance  due  to  him ;  so  that  the  present 
was  an  attempt  to  open  those  accounts.  It  was  said  that  the 
persons  interested  in  the  carpus  were  not  present  when  those 
accounts  were  passed ;  but  if  any  wrong  was  done  by  ezclading 
them  from  attending,  that  wrong  was  done  in  1830,  and  they 
ought  to  have  applied  to  the  Court  at  once,  to  preyent  their 
being  so  excluded.  These  payments  made  so  long  ago  most  be 
treated  as  haying  been  made  by  the  Court  itself;  if  there  was 
any  breach  of  duty,  it  was  a  breach  of  duty  by  the  X]!ourt,  not  by 
its  officer,  who  therefore,  must  be  indemnified.  Independently, 
tiierefore,  of  the  general  question  as  to  the  rights  of  a  con- 
signee, Mr.  EUice's  balance  must  be  paid. 

Against  Mr.  Forsyth  it  was  urged  that  in  1837 — four  yean 
before  he  became  consignee — the  compensation  moneys  were 
severed  from  the  rest  of  the  estate,  and  he  therefore  could  have 
no  lien  upon  them.  That  was  one  view  of  the  case,  but  it  was 
a  partial  view.  The  Court  here  represented  the  whole  estate, 
standing  in  the  place  of  a  trustee  of  the  whole,  and  the  con- 
signee was  the  paid  agent  of  the  Court.  The  moneys  due  to 
the  consignee  were  moneys  due  to  the  Court  itself,  and  the 
Court  had  in  hand  other  moneys  belonging  to  the  estate,  in 
respect  of  which  it  made  payments,  and  it  had,  therefore,  a 
right  to  repay  itself  out  of  l^em.  These  grounds  distinguished 
tiie  case  entirely  from  the  general  question  of  the  lien  of  a  con- 
signee uf  a  West  India  estate.  The  appeal  must  be  dismissed, 
but  without  costs. 

Mr.  Cracknall  submitted  that  if  the  suit  was  to  be  treated  as 
one  for  the  administration  of  a  money  fund,  the  costs  of  the  suit 
ought  to  be  paid  out  of  the  fund* 

The  Lobd  Justice  Tcjbneb  said  that  the  Court  was  the 
trustee ;  and  the  trustee's  expenses  were  the  first  charge  on  the 
fiind. 


Solicitors :   Thrtipp ;  and  Ashurst,  Waller,  jr  Morris. 
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GORE  V.  BOWSEIL  April  so. 

1  HIS  was  an  appeal  by  the  defendant  Harris,  froin*tlie  deci-  A  judgment 
eion  of  Vice-ChanceUor  Stuart,  reported  suprh,  319.,  and  also  J^'^^t^'i^ 
agaiDBt  a  previous  decree  of  Vice-Chancellor  Parker,  in  the  not  re^&tered 
aame  suit    It  is  not  thought  necessary  to  report  the  case,  except  vktVi  lo. 
with  reference  to  the  appeal  from  the  decision  of  Vice-»Chan-  —Held  to 

^11      cr.       .  have  a  lien  in 

Cellor  Stuart.  .  Equity  under 

Mr.  Craig  and  Mr.  Moxon  for  the  plaintiffs.  *^*  Act  on  the 

Mi.Malins  and  Mr.  T.  TerreUioT  Harris.  sale  of  the 

Mr.  Craiff,  in  reply.  ^^uSble  in. 

The  question  decided  by  yice-Chancellor  Stuart  on  the  effect  terest  in  a 

of  the  execution  independently  of  the  statute  1  &  2  Tidt  c  1 10.  ^™/^[_ 

was  fully  argued ;  but  the  Court  did  not  consider  that  it  called  against  a 

fo' decision.  ^Zl^y. 

ajt  the  time 
««^  of  the  passing 

The  Lobd  Justice  Knight  Bruce  said  that  the  con-  of  the  Act. 
tention  of  Harris  that  the  judgment  and  execution  gave  the      Jutl^meni^ 
plaintiffs  no  lien  on  the  equitable  interest  of  Saunders  in  the 
leaaebolds  was  probably  untenable  independently  of  the  statute 
1  &2  Vict,  c  1 10.,  but  under  that  statute  it  was  clearly  so. 

Ta£  LoED  Justice  Turner  said  that  so  far  as  the  moneys 
in  question  arose  from  chattels  personal,  they  were  clearly  bound 
i>j  the  execution.     As  to  the  moneys  arising  from  the  equitable 
interest  in  leaseholds,  the  case  was  not  less  clear,  whatever  doubt 
might  have  been  entertained  upon  it  independently  of  the  late 
ststute.    The  1  &  2  Vict.  c.  110.  s.  13.  enacted  that  a  judgment 
should  operate  as  a  charge  upon  all  lands  of  or  to  which  the 
debtor  should  at  the  time  of  entering  up  such  judgment^  or  at 
any  time  afterwards,  be  seised,  possessed,  or  entitled  for  any 
estate  or  interest  whatever,  at  Law  or  in  Equity,  and  the  proviso 
at  the  end  of  that  section  merely  took  out  of  its  operation  pur- 
chasers, mortgagees,  or  creditors,  who  should  have  become  such 
before  the  time  appointed  for  the  commencement  of  the  Act. 
Harris  was  not  in  the  position  of  a  creditor  when  the  Act  came 
into  operation.     The  property  then  was'bound  by  the  judgment, 
and  Harris  could  only  claim  under  the  trust  deed,  or  on  the 
ground  of  lien*     The  trust  deed  had  become  void,  so  he  could 
have  no  claim  under  that.     His  claim  on  the  ground  of  lien  was 
no  better,  for  the  deeds  had  come  into  his  possession  for  a  special 
purpose,  and  by  m^ns  of  a  payment  of  14/.  made  by  Mr« 
Gore. 
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The  appeal  was  dismiseed  with  costs ;  and  the  decree  varied 
against  the  ap|)ellant  Harris,  by  charging  him  with  interest  on 
the  fund  in  dispute,  which  had  remained  in  his  hands. 

Solicitors:  John  Mortimer ;  Biid  John  Harrii. 
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Where  s 
defendant 
who  was  in 
the  habit  of 
frequently 
eomingto 
England,  had 
been  duly 
served  with 
the  bill  out 
of  the  jariB- 
diction,  the 
Court  refused 
to  issue  an 
attachment 
for  want  of 
appearance, 

Argtai-'ent, 


Jt/fdyment 


HACKWOOD  V.  LOCKERBY. 

IK  this  case,  the  defendant  resided  in  the  Isle  of  Man,  bat 
he  was  in  the  habit  of  constantly  coming  to  England  on  business. 
He  was  served  with  the  bill  and  interrogatories  in  the  Isle  of 
Man,  pursuant  to  leave  of  the  Court  duly  obtiuned,  but  had  not 
appeare^  to  the  bill  within  the  prescribed  time*  The  plabtiff, 
wishing  to  attach  him  upon  his  coming  within  the  jurisdictioD, 
applied  for  an  attachment,  which  was  refused  by  the  Clerk  of 
Records  and  Writs,  upon  which  the  plaintiff  applied  to  Yice* 
Chancellor  Wood^  who  requested  that  the  point  might  be  men- 
tioned to  the  Lords  Juitica, 

Mr,  Giffard^  for  the  application.  We  might  clearly  enter  an 
appearance  for  the  defendant,  but  then  we  should  be  obliged  to 
go  on  to  take  the  bill  pro  confesaoy  which  we  do  not  wish,  as  it 
is  important  to  us  to  get  an  answer.  There  appears  to  be  no 
reason  why  an  attachment  should  not  issue.  The  indorsement 
on  the  bill  is  in  the  usual  form. 

Mr.  Murray f  Clerk  of  Records  and  Writs,  referred  to 
Order  33.,  May  1845,  as  defining  the  proper  course  of  pro- 
ceeding. 

Theib  Lordships  declined  to  order  an  attachment;  and 
gave  leave  to  enter  an  appearance  for  the  defendant. 

Solicitors :  J.  if  J»  H,  Linhlater. 
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IKwDBBM-KT.  OTHER  ».  IVESON. 

March  13.  14. 

di^w  a*^he^ae  ThE  plaintiff  in  this  case  was  Christopher  Other,  one  of  the 
for  hool  on  a  registered  public  officers  of  the  Swaledale  and  Wenleysdale 
piuayl°c.^bg  Banking  Company,  and  the  object  sought  by  the  bill  was  to 
asuretyfor      recover  against  the   real  estate  of  William  Iveson,  deceased, 

A.  and  B.— 
Htld,  that 

,tbia  was  a  joint,  andcould  not  be  treated  as  a  joint  and  several  debt 
Thorpe  ▼.  Jaeh$(m^  2  T.  &  C*  Exch.  553.,  not  approved  of. 
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5001,  alleged  to  be  due  on  a  joint  cheque  drawn  by  lam  and 
bia  brothers  Arthur  Iveson  and  Thomas  Iveson.  The  bill  stated 
that  the  two  latter  persons  applied  to  the  Swaledale  and  Wen- 
leysdale  Bank  for  the  loan  of  500/.,  which  the  banking  company 
agreed  to  advance^  provided  William  Iveson  would  become 
secority  for  the  payment  of  the  money  ;  that  William  Iveson 
consented  to  do  so,  and  on  the  2nd  of  June  1848,  in  accordance 
with  the  arrangement  entered  into,  the  following  cheque  was 
drawn:  — 

^  Hawes,  2nd  June,  1848. 
^'Swaledale  and  Wenleysdale  Banking  CJompanyj  Hawes. 
Paj  to  selves  or  bearer  five  hundred  pounds. 

"  (Signed)  «  Williak  Iveson. 

"  £500.  «  Arthur  Iveson. 

"  Thomas  Iveson." 

And  that  on  the  delivery  of  the  cheque,  on  that  day,  the  money 
was  paid  to  William  Iveson,  Arthur  Iveson,  and  Thomas  Ive- 
son, or  to  some  person  on  their  behalf. 

William  Iveson,  by  his  will,  gave  and  devised  all  his  real  estate 
whatsoever  and  wheresoever,  to  Arthur  Iveson,  Thomas  Iveson, 
Oswald  B.  Whaley,  and  William  Fawcitt,  upon  trust  to  sell, 
and  bequeathed  his  personal  estate  to  his  said  trustees  upon  trust 
to  pay  his  debts,  and,  subject  thereto,  for  the  benefit  of  his 
wife  and  children.     On  the  16th  of  December  1851,  the  bail- 
ing company  brought   an  action  against  Arthur  Iveson  and 
Thomas  Iveson,  as  the  executors  of  the  will  of  William  Iveson, 
who  Buffered  judgment  to  go  by  default,  which  judgment  was 
i^tered,  and  on  the  15th  of  January  1852,  a  writ  o{  fieri 
fadas  was  issued  on  the  said  judgment,  and  28/.  5s,  was  levied 
on  the  sTOods  of  William  Iveson.     Arthur  Iveson  and  Thomas 
Iveson  were  unable  to  pay  the  amount  borrowed,  and  the  per- 
sonal estate  of  William  Iveson  being  exhausted,  the  banking 
company  filed  this  bill  by  their  public  officer,  for  an  account 
of  what  was  due  on  the  cheque,  and  for  an  account  of  the  per- 
Bonal  estate  of  William  Iveson ;  and  in  the  event  of  the  personal 
estate  being  insufficient,  then  for  a  sale  of  the  real  estate  or  a 
competent  part  thereof,  for  payment  of  the  debt. 

Mr.  Glasse  and  Mr.  Fleming^  for  the  plaintiff,  contended  that 
a  joint  and  several  liability  was  created  by  this  instrument,  and 
the  sum  lent  by  the  banking  company :  Thorpe  v.  Jackson,  (a) 
Mr.  Baily  and  Mr.  Birhbechy  contra.  The  plaintiff  has  no 
remedy  atLaw^  and  it  is  contended  that  he  has  no  remedy  here. 
The  note  was  a  joint  one,  and  the  liability  of  the  testator's 

(a)  2  Y.  &  Coll.  Exch.  553. 
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estate  expired  with  him :  Jones  v.  Beach  (a),  Bonser  v.  Cax{J))> 
Slater  y.  Wheeler  {c),  Rawstone  v.  Parr(d),  Richardson  v. 
Horton.  (e) 

Mr.  Glasse,  in  reply,  contended  that  if  the  contract  was  a 
joint  one,  no  doubt  it  survived ;  but  if  it  was  of  a  mixed 
nature,  then  Thorpe  v.  Jackson  applied.  At  the  first  blush  of 
the  case,  it  was  a  suretyship,  but,  in  fact,  they  were  all  treated 
as  principals :  Simpson  v.  Vaughan  {g\  Sumner  v  PowelL  (A) 

The  Vice- Chancellor.     I  am  of  opinion  that  the  plain- 
tiff is  not  entitled  to  recover  what  he  has  claimed  by  this  bill. 
The  case  amounts  to  this :  the  Ivesons  (Arthur  and  Thomas) 
wanted  to  borrow  inoney  from  the  bank,  but  the  hankers  would 
not  lend  without  security,  and  the  security  which  they  pro- 
posed to  give  the  bank  was  this,  that  William  Iveson  should 
give  his  name  as  a  security.     That  was  all  which  appeared 
upon  the  bill  as  to  the  origin  of  the  transaction*     William, 
Arthur,  and  Thomas  Iveson,  in  pursuance  of  this  arrangement, 
then  drew  the  cheque  on  the  bankihg  company,  and  it  was  paid 
to  and  received  by  the  three,  or  by  some  person  on  their  be- 
half.    The  transaction,  as  stated  in  the  bill,  amounted  to  no* 
thing  more  than  this,  that  William  Iveson  agreed  to  give  tlie 
required  security,  and  joined  with  his  brothers  in  giving  the 
cheque.     If  the  case  rested  simply  on  the  footing  of  the  cheque 
itself,  without  reference  to  anything  further,  it  appears  to  me, 
on  the  face  of  it,  according  to  what  I  should  have  thought  an 
elementary  principle  of  Law,  that  the  debt  thus  contracted  was 
joint,  and  not  joint  and  several,  that  is  to  say  in  a  Court  of 
Law;  and  putting  the  case  of  the  plaintiff  at    the  highest, 
supposing  the  cheque  to  have  been  drawn  by  the  three  Ivesons, 
and  the  money  received  by  them,  or  some  agent  for  them,  and 
after  that  the  plaintiff  had  sued  William  and  Arthur,  or  Arthur 
and  Thonias,  on  what  possible  principle  could  such  an  action 
lie  ?     Otherwise  there  would  really  be  no  distinction  between  a 
joint  and  several  liability.     No  doubt  there  were  cases  where 
an  instrument  in  terms  joint,  might,  by  the  lev  mercatoria,  be  also 
joint  and  several,  and  this  Court  might  so  determine  it;  still  if 
a  Court  of  Equity  did  so  decide,  it  must  be  from  a  regard  to 
the  intention  of  the  parties,  and  on  the  ground  of  mistake, 
which  this  Court  would  relieve  against,  and  a  decree  would  be 
made  accordingly.    But,  in  this  case,  there  was  nothing  on  the 


(a)  2  De  G.  M.  &  G.  886. 

(b)  GBeay.  110. 
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(d)  3  BiU8.  424. 


(e)  6  Beav.  185. 
(g)  2  Atk.  81. 
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face  of  the  biU,  nor  any  eyidence  to  show  that  the  cbeque  was 
drawn  in  a  form  different  from  the  form  in  which  the  parties 
intended  it  to  be'  drawn,  and  in  which  it  was  prepared  by  the 
officer  of  the  bank.     There  was  nothing  to  show  that  any  of 
the  parties  meant  to  give  any  other  security  than  the  cheque 
itself  displayed.     Neither  was  there  anything  to  show  a  mis- 
take^ or  any  reason  suggested  for  rectifying  such  mistake.     If 
that  be  so,  then  can  I  come  to  the  conclusion  that  if  an  action 
had  been  brought  against  Arthur  or  Thomas,  in  the  lifetime  of 
William,  it  would  lie?     No  authority  has  been  cited  which  was 
precisely  in  point.     Thorpe  v.  Jackson  went  the  longest  way  in 
favour  of  the  notion  that  a  note  of  this  kind  might  be  held 
Jomt  and  several ;  but  it  seems  to  me  to  be  a  mere  obiter  dictum^ 
and  I  confess  I  cannot  but  hesitate  to  assent  to  the  proposition 
laid  down  in  that  case  as  law ;  especially  when  I  consider  that 
the  present  Lord  Chancellor  and  Lord  Justice  Knight  Bruce  seem 
to  have  questioned  the  doctrine,  (a)    When  I  find  this,  I  cannot 
take  it  to  be  the  law  that  where  B.  lends  money  to  three  per- 
sons on  a  joint  cheque,  or  note,  or  bond,  he  is  entitled  to  pro- 
ceed against  one  of  these  parties,  in  the  same  manner  as  if  the 
instrument  had  been  joint  and  several ;  that  is,  looking  at  the 
case  on  the  footing  of  the  instrument  itself.     But  when  I  look 
at  what  the  plaintiffs  say  in  their  bill,  that  William  Iveson  only 
joined  as  a  surety  in  this  cheque,  and  that  it  was  drawn  simply 
in  pursuance  of  his  agreement  to   become   surety,  whatever 
ground  there  might  have  been  for  holding  Arthur  and  Thomas 
to  be  jointly  and  severally  liable,  am  I  to  say  that  while  Arthur 
and  Thomas  were   still   living  an   action   might   be   brought 
against  William,  and  that  he  would  be  held  to  be  solely  liable  ? 
I  think  not.     If  that  be  not  so,  he  would  have  been  placed  in 
the  position  of  being  made  a  defendant  in  an  action,  without 
having  demanded  (as  far  as  the  bill  showed)  a  single  farthing 
from  his  brothers  by  way  of  indemnity.     Rawstone  v.  Parr  and 
Richardson  v.  Horton  are  strong  cases  for  the  proposition  that 
in  a  case  of  suretyship,  where  the  instrument  by  which  the 
suretyship  was  created,  carried  on  the  face  of  it  only  a  joint 
liability,  the  intention  of  the  parties  will,  in  the  absence  of  any 
evidence  to  the  contrary,  be  presumed  to  be  such,  that  the 
surety  will  be  liable  only  to  the  extent  to  which  the  instrument 
makes  him  liable.     He  is  a  surety  modo  etformd^  as  the  parties 
i^ed  at  the  time  of  the  instrument  being  drawn  up.     In  the 
lifetime  of  William,  no  doubt,  an  action  would  have  lain  against 
all  three ;  if  William  had  survived  then  against  him;  but  Wil- 
liao),  in  dying,  has  ceased  to  be  liable ;  the  debt  has  survived ; 

(a)  2  De  G.  M.  &  G.  S88— 9. 
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and  there  is  no  liability  at  Law»  in  the  estate  of  the  deceased 
party.  It  appears  to  me  that  on  these  grounds  alone  it  is  im* 
possible  to  give  the  plaintiff  a  decree.  The  bill  must  therefore 
be  dismissed  with  costs,  except  as  far  as  regards  Arthur  and 
ThomaSj  who  must  pay  their  own  costs. 

Solicitors :    Wakot  Sf  Co. ;  and  Oeorge  Bower. 
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COOMBS  V.  MANSFIELD. 

John  MANSFIELD,  who  was  a  shipbuilder  at  Lyme 
Begisj  in  the  year  1851,  commenced  to  build  a  vessel.  Iq 
January  1852  he  owed  one  Daniel  Good  a  sum  of  800/.  for 
timber,  and  executed  an  indenture  of  that  date,  by  which  he 
assigned  to  Good  the  hull  of  the  vessel  then  being  built,  to 
secure  the  800/.  and  interest,  and  also  all  future  advances,  not 
exceeding  1500/.  Mansfield  was  also  indebted  to  Charles 
Coombs,  the  plaintiiF,  in  the  sum  of  345/1,  and  on  the  Ist  of 
April  1852  he  assigned  the  hull  of  the  vessel  to  Coombs  as  a 
security  for  the  repayment  of  that  sum,  and  also  as  a  security  for 
further  advances.  Coombs  being  at  the  time  aware  of  the  assign- 
ment to  Good,  and  giving  him  notice  of  his  own  assignment 
Subsequently,  Mansfield,  having  applied  to  a  shipbroker  for  a 
loan,  was  required  by  him  to  have  the  ship  registered ;  and  thb 
was  accordingly  done  at  the  Custom  House  at  Lyme  B^s  on 
the  10th  of  November  1852,  and  Good  and  Coombs  were  both 
informed  of  the  fact.  The  vessel  being  unfinished  at  the  time 
of  registry,  considerable  doubt  was  entertained  as  to  whether  the 
particulars  required  by  the  Ship  Registry  Acts  could  be  properly 
ascertained.  The  shipbroker  not  having  advanced  the  required 
moneys,  Mansfield  again  applied  to  Good,  and  he  made  further 
advances,  having  received  a  bill  of  sale  of  the  vessel  in  the  form 
of  an  absolute  assignment,  and  a  memorial  of  this  bill  of  sale 
was  indorsed  on  the  certificate  of  registry.  Mansfield,  con- 
tinuing to  be  still  in  want  of  money,  applied  to  the  defendants 
Lovibond  and  Carelake,  who  paid  the  money  due  to  Good,  and 
took  a  transfer  from  him  of  the  vessel,  and  a  memorial  of  thii 
transfer  was  also  indorsed  on  the  certificate  of  registry.  Lovi- 
bond and  Carslake  made  still  further  advances  to  Mansfield, 
which  were  also  indorsed  on  the  certificate  of  registry,  and  the 
ship  was  afterwards  launched.  In  August  1853  Coombs  filed 
a  bill  against  Mansfield,  Lovibond,  and  Carslake,  praying  for 
redemption  or  sale  of  the  vessel,  and  for  payment  to  Coombs, 
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oat  of  the  proceeds,  of  what  wa8  due  to  him.  Mansfield  became 
banknipty  and  a  supplemental  bill  was  filed  bringing  his  assignees 
before  the  Court. 

Mr.  Baibf,  Mr.  Shapter^  and  Mr.  F.  P.  JUarris,  for  the  plain- 
tiff,  cited  8^9  VtcL  e.  89.  #.  2.,  Woods  y.  RuM$eU{a\  Reid  t. 
FaxrboMki  (6)»  Clarke  t.  Spenee  (c),  Armstrong  t.  Armstrong  {d)t 
Gone  y.  Qu€niok(e),  and  Clark  y.  Baiters,  (g) 

Mr.  Glasse  and  Mr.  G.  M.  Giffard^  for  Loyibond  and  Cars- 
Ue,  referred  to  8  jr  9  Vici.  c.  89.  s.  38.,  McCalmant  y.  /taa- 
im(A)9  Hughes  y.  Morris  {t)^  Follett  y.  Z>eiaiiy  (A),  and  Mesiaer 
▼.  GOfeipir.  (/) 

Mr.  Karslahe  for  the  assignees  of  Mansfield. 

Mr.  iffa£^  in  reply. 
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The  Yice-Chancellor  said  that  this  case  depended  on  the 
Ship  Re^try  Acts,  and  particularly  on  the  8  &  9  Vict  c  89. 
[His  Honour  then  referred  to  the  facts,  and  stated  that  the  legal 
estate  passed  under  the  first  assignment  (to  Grood),  and  Coombs 
only  took  an  equitable  interest]  The  question  has  been  raised 
whether  the  registration  of  the  yessel  was  r^ular,  on  the  ground 
that  the  ship  was  not  at  the  time  in  a  condition  to  be  properly 
roistered,  haying  r^ard  to  the  proyisions  of  the  B^^tration 
Act,  which  required  certain  things  as  to  the  decks,  masts, 
tonnage,  dimensions,  &c.,  to  be  registered,  which,  it  was  con- 
tended, could  not  at  the  time  be  known,  as  the  ship  was  not 
snfficienily  advanced.  But  this  Court  is  not  competent  to 
judge  whether  the  registration  ought  to  haye  been  efiected  or 
not  The  proper  authorities  thought  fit  to  register  the  ship,  and 
the  Court  must  assume  that  the  registration  was  regular  and 
valid.  [His  Honour  then  stated  the  title  of  the  defendants 
Loribond  and  Carslake.]  The  effect  of  all  this  is,  that  on  the 
&oe  of  the  register,  Loyibond  and  Carslake  became  owners  of 
the  ship ;  and  the  question  is,  whether  the  plaintiff  can  haye 
rdief  in  this  Court,  against  them  as  well  as  against  Mansfield, 
in  respect  of  his  equitable  charge. 

Now,  it  18  quite  dear  that  if  this  were  any  other  description  of 
property  than  a  ship,  a  person  taking  an  assignment  with  know- 
ledge at  the  time  of  another  person  having  an  equitable,  charge, 
would  take  it  subject  to  that  charge;  and  the  question  is, 
whether  the  Ship  Registry  Acts  preyent  this  Court  from  treat- 
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>  ^^^^'  .     ing  this  description  of  pro[)erty  in  the  same  manner.     This  » 
Vice-       clear,  that  a  mere  contract  for  the  purchase  or  sale  of  a  ship  will 
KwD^^T.  °^*  entitle  a  person  in  whose  favour  it  is  made  to  any  relief  in 
Equity  against  any  person  who,  though  cognizant  of  the  con- 
tract, takes  an  assignment  and  has  it  registered ;  and  this  Coart 
has  refused  to  apply  to  the  Ship  Registry  Acts  those  equitable 
doctrines  which  it  has  applied  to  many  'Other  statutes,  such  as 
the  Statute  of  Frauds,  considering  that  the  policy  of  the  Ship 
Registry  Acts  was  such  as  to  preclude  its  exercise.     Now, 
suppose  the  owner  of  a  ship  contracts  in  writing  with  another 
person  to  sell  him  the  ship  by  the  most  formal  instrument,  and 
receives  at  the  time  the   whole  or  any  part  of  the  purchase 
imoney,  and  then  goes  and  sells  that  ship  to  a  person  perfectly 
•cognizant  of  the  transaction,  and  that  person  gets  a  bill  of  sale 
and  has  it  registered,  it  is  not  possible  to  conceive  a  case  which, 
in  the  eye  of 'this  Court,  is  a  greater  fraud,  or  where,  in  ordinary 
cases  the  Court  would  have  less  hesitation  in  interfering ;  and 
yet  there  is  no  relief  in  this  Court  on  the  ground  of  fraud.   The 
question  has  been  mooted  in  several  cases,  whether  this  Court 
will  give  relief  in  any  case  of  fraud  as  to  ships.     In  the  case  of 
Mestaer  v.  Gillespie  (a),  and  in  other  cases,  the  Judges  abstained 
from  laying  down  any  rule  on  the  subject,  though  they  expressed 
^eat  doubt  as  to  the  possibility  of  giving  any  relief  in  such 
.cases,  but  they  did  not  say  there  could  be  no  such  case.    In  the 
^caseof  Armstrong  v.  Armstrong  {b)  the  Master  itf"  the  RcUs  said 
there  might  be  cases  which  would  induce  this  Court  to  give 
relief, -and  he  did  give  relief  by  injunction,  but  that  was  a  very 
(Strongcase.  [His  Honour  stated  it.]  That  is  the  "first  case,  as  far 
•as'I  know,  in  which  it  has  been  decided  that  in  a  case  of  fraud 
thie  0>urt  will  give  relief  against  registration-;  and  though  that 
^decision  is  in  accordance  with  our  notions  of  justice  and  equity, 
-yet,  without  impugning  it,  I  do  not  express  my  ooncurrence  in 
it,  having  regard  to  the  peculiar  policy  of  the  Legislature.   But 
J  shall  decide  this  case  on  a  ground  perfectly  consistent  with 
that  case.     Jn  the  present  case,  though  there  is,  certainly,  what 
would  be  fraud  in  ordinary  cases,  yet  it  amounts  to  this,  that 
Lovibond  and  Carslake  had  notiee  of  a  prior  equity ;  and  the 
question  is,  whether  this  Court  can  give  relief  upon  that  ground. 
Now,  in  the  case  o(  MeCalmontw  Rankin^  Lord  St,  Leonardsy 
after  reviewing  the  authoriti^,  lays  down  this  proposition,  that 
whether  jthjs  Court  will  or  will  not  refuse  to  interfere  in  any 
case,  yet,  at  all  events,  the  operation  of  the  Ship  Kegiatry  Act 
is  to  preclude  all  application  of  the  equitable  doctrine  of  notice. 
This  he  lays  down  without  hesitation,  and  it  appears  to  me  that 

(a)  11  Ves.  621.  (b)   W.  R.,  1863-4,  678. 
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that  is  precisely  this  case.  It  is  the  case  of  a  person  asked  to 
ad?uice  monej  upon  a  ship,  knowing  at  the  time  that  there  b 
some  one  else  who  has  an  assignment  of  the  ship  not  registered, 
and  then  taking  an  assignment,  which  he  registers.  It  appears 
to  me  that  if  I  were  to  give  relief  in  this  case,  I  should  take 
upon  myself  to  overrule  the  decision  of  McCalmant  t.  Rankin  ; 
and  even  if  I  had  any  doubt  about  that  decision,  I  should  feel 
boond  upon  every  consideration  to  follow  such  an  authority. 
Bat  it  appears  to  me  that  it  was  decided  simply  in  accordance 
with  the  preceding  cases ;  and,  therefore,  though  I  may  say  that 
it  is  with  great  reluctance,  yet  I  find  myself  under  the  necessity  of 
refiising  the  plmntiff  any  relief  in  this  case,  and  that  reluctance 
18  so  great,  that  in  dismissing  this  bill,  I  dismiss  it  without  costs. 
[His  Honour  subsequently  expressed  his  opinion  that  the  ac^  of 
MessrsiLovibond  and  Carslnke  had  amounted  only  to  equitable, 
and  not  to  moral  fraud.] 

Solicitors;  W.  M.  Benett;  and  Bishop  Sf  Son* 
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GURNEY  V.  GURNEr. 

Thomas  gurnet,  by  his  win,  dated  the  6th  of  April 
1853,  after  making  certain  bequests,  gave  the  sum  of  100/.  to 
Richard  Try,  and  all  his  residuary  estate  and  eifects  unto 
umI  equally  between  his  six  brothers  and  sisters  who  might 
be  living  at  the  time  of  his  decease,  and  the  children  of  such 
u  might  be  then  dead ;  the  children  of  any  deceased  brother 
or  sister  taking  the  share  to  which  the  parent  would  have  been 
entitled  if  living.  The  testator  made  a  codicil  to  his  will,  dated 
tbe  18th  of  July  1853,  by  which  he  revoked  the  several  gifts, 
devises,  and  bequests  in  the  will  given,  devised,  and  bequeathed 
imto  his  brother  George,  and  his  brother's  daughter,  Maria 
Looisa  Fisher,  and  he  thereby  in  all  other  respects  confirmed 
liis  wiD,  and  directed  that  his  codicil  should  be  taken  as  part 
thereof.  The  testator  afterwards  made  another  codicil,  in  which, 
^ter  giving  an  annuity,  he  confirmed  his  will,  and  the  first 
codicil  thereto,  and  directed  that  his  second  codicil  should  be 
taken  as  part  of  his  will.  The  testator  died  on  the  2l8t  of 
February  1854.  Both  of  the  codicils  were  attested  by  Richard 
Try,  and  by  Wm.  George  Temple,  one  of  the  children  of  the 
testator's  sister,  Sarah  Temple,  who  died  in  the  testator's  life- 
time. The  questions  were,  first,  whether  the  gift  of  100/.  to 
^hard  Try  was  rendered  void  by  his  attesting  the  two  codi- 
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cils  or  either  of  them ;  and  secondly,  whether  the  gift  of  a  share 
of  the  residue  of  the  personalty  to  Win.  G.  Temple  was  ren- 
dered void  by  his  attesting  the  two  codicils,  or  either  of  them. 

Mr.  Baily  and  Mr.  Bevir  for  the  plaintifl&.  They  dted 
Emanuel  v.  Constable  (a\  and  Wigan  v.  Rowland,  (i) 

Mr.  Glaste,  Mr.  Rogera^  Mr.  Martindate,  and  Mr.  Bag$haw 
for  other  parties. 

The  Vice-chancellor.  The  question  I  have  reserved 
for  consideration  is  this  [his  Honour  stated  it],  and  it  dependa 
on  section  15.  of  the  Wills  Act,  7  Will.  4.  and  1  Vict  c.  26. 
which  is  as  follows :  '<  And  be  it  further  enacted^  that  if  any 
person  shall  attest  the  execution  of  any  will,  to  whom,  or  to 
whose  wife,  or  husband,  any  beneficial  devbe»  l^acy,  estate, 
interest,  gift,  or  appointment,  of  or  affecting  any  real  or  personal 
estate,  (other  than  and  except  charges  and  directions  for  the 
payment  of  any  debt  or  debts)  shall  be  thereby  given  or  made, 
such  devise,  legacy,  estate,  interest,  gift,  or  appointment,  shall, 
so  far  only  as  concerns  such  person  attesting  the  execution  of 
such  will,  or  the  wife  or  husband  of  such  person,  or  any  person 
claiming  under  such  person,  or  wife,  or  husband,  be  utterly  noil 
and  void,  and  such  person  so  attesting  shall  be  admitted  as  a 
witness  to  prove  the  execution  of  such  will,  or  to  prove  the 
validity  or  invalidity  thereof,  notwithstanding  such  deviae, 
legacy,  estate,  interest,  gift,  or  appointment,  mentioned  in  such 
will" 

Now,  it  appears  to  me  that  the  word  '*  thereby,"  referring  u 
it  does,  of  course,  to  the  word  '*  will,^  which  precedes  it,  relates 
to  some  testamentary  instrument  which  the  legatee  attests,  and 
therefore,  does  not  apply  to  a  case  where  the  legatee  does  not 
attest  the  instrument,  but  only  attests  another  instrument, 
under  which  he  takes  nothing,  and  therefore,  that  the  legacy  to 
Kichard  Try  is  not  void  under  the  Act. 

There  is  another  question  somewhat  more  doubtful,  as  to 
another  witness  to  the  two  codicils.  The  testator  by  his  will 
had  given  the  residue  of  his  property  in  equal  shares  to  his 
brothers  and  sisters,  and  upon  their  deaths  to  their  children; 
and  W.  G.  Temple,  being  a  child  of  one  of  the  sistere,  attested 
the  codicils,  though  he  was  entitled  under  the  will  to  an  in- 
terest in  a  share  of  the  testator^s  residuary  estate.  By  one  of 
the  two  codicils,  the  testator  revoked  a  legacy  he  had  given  by 
his  will,  the  effect  of  which  was,  of  course,  to  increase  the  resi- 
due, and  therefore  to  increase,  to  a  certain  extent,  the  share  of 
every  person  who  took  an  interest  in  the  residue.     Now,  it  ap- 

(a)  3  Buss.  436.  (b)  1  £q.  Rep.  213. ;  23  L.  J.  N.  S.  69.       | 
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peaFB  to  me  that  I  must  Dot  extend  the  operation  of  the  statute      ,  ^^^'  , 
kjond  the  fair  interpretation  of  the  words,  and  therefore,  the       GnAxsT 
question  is  whether  by  that  codicil  bo  attested  by  W.  G.  Tem-      q^^^y 
pie,  any  '^  beneficial  devise,  legacy,  estate,  interest,  gift,  or 
appointment,"  is  made  or  given  to  him ;  and  it  appears  to  me, 
upon  the  terms  of  the  codicil^  that  there  is  not  any  beneficial 
devise  or  bequest  made  to  him ;  and  therefore,  that  the  case 
does  not  oome  within  the  statute. 

Solicitors :  fF»  Hunter  ;  and  W.  G*  Lyle. 
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ELSTON  V.  ELSTON.  Woon. 

R  CHARLES  WOOD,  on  behalf  of  the  plaintiff,  applied  Where  the 
for  leave  to  set  this  cause  down  for  hearing  without  the  usual  cer-  ^*[J^  hia 
tificate  of  the  Clerk  of  Records  and  Writs.    Interrogatories  had  right  to  an 
been  filed  and  served  upon  the  defendant,  who  had  not  put  in  his  i^  parties 
Mswer.    The  minutes  of  a  decree  had  been  settled  and  agreed  consent,  a 
to  between  the  parties,  and,  therefore,  the  plaintiff  was  willing  set  down  for 
to  waive  the  answer,  and,  with  the  consent  of  all  parties,  to  have  ^^u^^'i*-^*^ 
the  cause  set  down  for  hearing,  but  owing  to  the  interrogatories  interrogatories 
being  still  on  the  file,  the  Clerk  of  Records  and  Writs  could  not  ^^  ^*° 
certify,  and  the  Registrar  declined  to  set  down  the  cause. 

Th£  Yice-Chancbllor  said,  under  these  circumstances  he      Judgment 
tlumght  he  might  make  the  order. 

Solicitors :   G.  N.  Emmett  S(  Son. 
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STEPHENS  It.  HOTHAM.  Wood. 

r^  March  15.  20. 

oPECIFlC  PERFORMANCE.    George  Vandeput  Drury,  Coyenant  in 
Bometime  in  1833,  verbally  agreed  with  George  Stephens,  the  *ei«ee!hw^^ 
^^stator,  to  take  a  lease  of  a  house  and  premises  at  Eastbourne^  execmon,  &c., 

to  accept  a 
new  lease  on 
^  ei|wat]on  of  the  former  one  at  the  same  rebt,  and  snlject  to  the  same  corenants  as  were  con- 
taio«d  in  die  original  lease,  except  only  a  coTenant  for  renewal — Meld^  on  the  anthorltj  of  Phillipe 
v>  Evenrd  (5  Hm.  i02.)>  that  the  exeontors  of  the  lessee  wefe  bound  by  the  covenant  of  their 
^'st'tor  to  accept  a  new  lease  and  esecnte  a  connterpart,  notwithstanding;  it  was  admitted  that 
^  property  had  greatly  depreciated  in  yalue  since  the  granting  of  the  original  lease }  bat  that 
tbey  oonld  not  be  required  to  incur  any  personal  liability  in  respect  thereof 

The  defendants,  who  admitted  assets,  but  objected  to  execute  any  lease  at  all,  were  decreed 
to  psy  the  costs,  in  their  character  of  executors. 
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in  Sussex  for  a  term  of  thirty  vears,  at  an  annual  rent  of 
275L 

The  property  was  copyhold  of  the  manor  of  Eastbourne, 
Nether  Inn,  the  tenants  whereof  could  not,  by  the  cmtom, 
grant  leases  for  a  longer  term  than  twenty-one  years,  and 
at  rents  not  less  than  the  fair  value  of  the  lands,  and  thea 
Statement.     Only  by  licence  granted  by  the  Lord  of  the  Manor* 

A  licence  was  accordingly  obtained  by  the  testator  for  de* 
mising  the  property  for  twenty-one  years  from  the  Ist  of 
January  1833,  and  on  the  13th  of  May  following,  a  lease  was 
executed,  whereby  G.  Stephens  demised  to  G.  V.  Drury  the 
house  and  premises  for  twenty-one  years  from  the  Ist  of 
January  1833  at  the  yearly  rent  of  27 5L,  with  a  mutual  core- 
nant  that  G.  Stephens,  his  heirs  or  assigns,  should,  prerious 
to  the  expiration  of  the  lease,  procure  a  licence,  and  thereupon 
execute  another  lease  to  G.  V.  Drury,  his  executors,  adminis- 
trators, and  assigns,  for  a  further  term  of  nine  years,  to  com- 
mence frbm  the  expiration  of  the  former  lease,  at  and  subject  to 
the  same  rent  and  covenants,  the  covenant  for  renewal  only 
excepted,  as  were  contained  in  the  original  lease  ;  and  that  G. 
y.  Drury,  his  executors,  administrators,  or  assigns,  should  and 
would,  at  the  time  of  the  execution  of  the  said  intended  new 
lease  or  leases  respectively,  execute  a  counterpart  or  counter* 
parts  thereof. 

G.  V.  Drury  died  in  November  1849,  having  by  hb  will 
appointed  the  defendants  his  executors,  who  continued  in  pos- 
session of  the  premises  for  the  residue  of  the  term. 

George  Stephens  died  in  December  1851,  having  appointed 
the  plaintiiFs,  who  were  also  devisees  in  trust  of  his  r^  estates, 
his  executors. 

Previous  to  the  expiration  of  the  original  lease  on  the  Ist  of 
January  1854,  the  defendants,  on  the  24th  of  December  1853, 
gave  notice  to  the  plaintiiFs  that  they  declined  to  accept  any 
further  lease  of  the  property  under  the  covenant  above  stated, 
and  that  they  would  deliver  up  possession  on  the  3 Ist,  and  on 
that  day  they  tendered  the  keys  at  the  house  of  the  plaintiff, 
T.  P.  Stephens,  who  declined  to  receive  them. 

On  the  29th  of  December  1853  the  plaintifis  obtained  a  fresh 
licence  to  demise,  and  on  the  31st  they  tendered  a  new  lease  in 
pursuance  of  the  covenant  for  a  further  term  of  nine  years,  At 
the  same  rent,  to  the  defendants,  who  refused  to  accept  it,  or  to 
execute  a  counterpart,  on  ttie  ground  that  the  rent  reserved  vrsa 
much  above  the  fair  value  of  the  house.  The  plaintiffs  there- 
upon filed  their  bill  for  a  specific  performance  of  the  covenant,  in 
which  they  admitted  that  since  the  granting  of  the  original  lease 
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anamber  of  messuages  had  been  erected  ia  the  immediate 
Yicbity,  some  of  which  intercepted  the  sea  view,  in  consequence 
of  which  the  house  and  premises  in  question  had  become  greatly 
deteriorated  in  value. 

On  the  part  of  the  defendants^  who  admitted  assetSj  the  value 
of  the  house  was  estimated  at  about  90/.  a  year* 

Mr.  WiUeock  and  Mr.  Piffffott,  for  the  plaintiffs,  contended 
that  the  executors  represented  the  testator  to  the  full  extent  of 
the  assets,  and  having  admitted  these,  they  were  bound  to  per- 
form all  his  obligations.  Doubtless  the  testator  would  have 
been  bound  by  his  own  covenant  to  accept  the  new  lease.  The 
original  rent  reserved  was  fair  and  reasonable  at  the  time,  and 
the  mere  suggestion  or  circumstance  of  the  house  having  be* 
come  depreciated  in  value  was  no  reason  for  refusing  a  specific 
performance,  unless  there  were  something  to  impeach  the  trans- 
action, such  as  fraud,  surprise,  &c. :  White  v«  Damon  (a),  Coks 
▼.  Treeothick  (b),  SugdetCs  Vendors  and  Purchasers  (c),  Borell 
T.  Dann  (cf),  and  the  cases  referred  to  in  Williams  on  Exe^ 
aitori.  {e) 

Moreover,  an  executor  >coald  not  divide  the  office ;  he  must 
accept  or  renounce  the  executorship  ta  toto»  Rxibery  v« 
Stevens  (y),  fVilAinsoa  v.  Cawood^h)^  were  also  cited. 

The  Vhce^Cbancelhr  also,  on  the  latter*  point,  referred  to 
WUliams  cu  Executors,  (i) 

Mr.  W^  M.  James  and  Mr.  Messiter,  contrh^  insisted  that  a 
personal  covenant  of  this  nature  entered  into  by  the  testator  was 
oot  binding  upon  his  executors,  and  that  the  latter  could  not  be 
compelled  to  enter  into  any  personal  covenant  or  new  engage- 
meat  with  respect  to  their  testator^s  assets ;  each  could  only  be 
quired  to  covenant  against  his  own  acts :  fVorley  v.  Framp^ 
^(A),  Spiciernell  v.  Hotham  (/),  The  Copper  Mining  Company 
V.  Beach  (m),  and  Hodges  v.  Blagrave.  (n)  At  all  events,  the 
plaintiffs  would  only  be  entitled  to  the  reduced  rent,  according 
to  the  present  value  of  the  premises :  Hubert/  v.  Stevens  (o).  The 
Dean  and  Chapter  of  Bristol  v.  Guyse.  {p)  It  would  be  most 
unreasonable  to  compel  an  executor  to  accept  a  lease  at  a  rent 
of  275Zi  when  the  value  of  the  property  was  sworn  at  only  90/. 
a  year :   Wedgwood  v.  Adams.  (  q) 

Mr.  Willcock  replied. 
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(a)  7  Ves.  80. 

(b)  9  Ve«.  234. 

(c)  11th  edit.  1846,  Yol.  i.  p.  311. 

(d)  2  Hare,  440. 

(0  4th  edit.  1849,  voL  ii.  p.  1487. 
(g)  4B.9C  Ad.  241. 
{h}  3  Anst.  905. 
(0  Vol.  iL  p.  1495. 


(h)  5  Hare,  560. 
(l)  1  Kbj,  669.;    S.   C.  2 
Rep.  1103. 

(m)    ISBeav.  478. 

(it)  18  Beav.  404. 

(o)  4  B.  &  Ad.  241. 

(p)  1  Saund.  111.  a.  note  c. 

Iq)  6  Beav.  600. 
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Thb  Yice-Chancellob.  I  entertain  a  very  strong  impres- 
sion with  r^ard  to  this  case  against  the  plaintiffs,  bat  will  look 
.  into  the  authorities.  It  is,  without  doubt,  the  duty  of  every 
executor  strictly  to  fulfil  all  his  testator's  engagements,  but  my 
impression  is  that  he  is  not  bound  to  enter  into  any  new  oned. 
At  least,  it  is  so  doubtful  that  I  would  wish  to  oonnder  the 
point. 

Mr.  Shapter,  (amicus  curia)  mentioned  the  case  of  PhUMpi 
Y.  JSverard^a),  in  which  the  same  question  was  raised. 

The  Yice-Chakcellob.    In  this  case  I  bad  certainly 
formed  an  opinion  different  from  that  entertained  by  the  late 
Vice»  Chancellor  of  England.     There  was  considerable  diffiealty , 
as  it  appeared  to  me,  in  compelling  an  executor  to.  enter  into  a 
personal  covenant  in  disposing  of  his  testator's  assets ;  but  Mr. 
Shapter^  as  amictis  curim,  has  referred  me  to  a  case  of  FhilKpi 
V.  Everardf  which  seems  (k>nclu6ive  upon   the  point    That 
case  was  argued  by  the  ablest  counsel  on  both  sides.     The  point 
was  ndsed  there  which  is  also  in  question  here,  and  the  result 
was  that  the  Vice-ChanceUor  made  a  decree  directing  that 
lease  to  be  executed  by  the  plaintiff,  and  also  a  counterpart  to 
be  executed  by  the  executors.     That  decree  is  in  force ;  and  I 
see  by  a  note  at  the  foot  of  the  report  that  it  was  acquiesced 
in.     The  conveyance  was  not  settled,  because  the  parties  sub- 
mitted, and  executed  their  own  conveyance ;  the  consequence 
is  that  there  is  a  decree,  which  has  not  been  appealed  from.    It 
is  somewhat  surprising  that  no  reference  was  made  in  the  dis- 
cussion of  that  case  to  the  learned  work  on  Vendors  and  Af- 
chaserSf  although  the  author  was  himself  counsel  in  the  cause; 
nor  is  the  case  even  mentioned  in  the  last  edition  of  that  work. 
It  is  also  singular  to  observe  how  little  the  case  is  noticed  in 
the  text-books.     In  Mr.  Jarman*s  book  on  Conveyancing  {b)  it 
is  certainly  referred  to,  but  on  another  point  which  arose  in 
the  course  of  the  argument  upon  the  question  of  assignment 
I  have  not  met  with  any  reference  to  the  point  itself  in  any 
other  work.     The  decision  in  Phillips  v.  Everard  baa  existed  for 
a  long  time,  and  in  all  probability  other  parties  have  proceeded 
upon  it,  and  have  entered  into  covenants  in  accordance  there- 
with ;  and  whatever  doubts  I  may  have  entertained  when  this 
case  was  originally  before  me,  I  should  not  venture  to  difler  from 
the  decision  of  a  Judge  equally  competent  to  form. an  opinion 
of  what  ought  to  be  done  in  such  a  case.     I  have,  therefore, 
nothing  to  do  in  this  case,  but  to  follow  the  view  of  the  Vtee- 
Chancellor  of  England. 

(a)  5  Sim.  102.  (b)  3rd  edit  1840,  voL  iv.  p.  295.  375. 
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With  referenoe  to  the  costs,  they  appear,  in  realitj,  to  have 
arisen  from  the  objection  taken  by  the  defendants  to  execote 
any  lease  at  alL  It  is  true»  the  lease  propounded  to  them  was 
not  Bueh  as  they  could  have  been  called  upon  to  execute,  but 
that  was  not  die  objection  taken.  The  objection  was,  that 
prima  faeie  there  was  no  reasonable  ground  for  calling  upon 
them  to  enter  into  any  covenant  whatever.  The  costs,  there* 
fore,  will  tcUow  the  same  rule  as  in  PhillipB  v.  JEvercard^  that 
the  defendants  should  pay  them,  as  executors.  Of  course,  it 
was  impossible  for  them  to  settle  this  question  without  suit,  and 
the  whole  matter  is  so  novel  that  I  do  not  see  how  they  could 
do  60,  nor  how  they  could  have  a  pn^r  and  sufficient  indemnity 
without  coming  here,  and  the  Court  will  take  care  that  the  lease 
shall  be  so  framed  that  no  possible  liability  can  be  incurred. 

The  decree  will  be  the  same  as  in  PhUUpB  v.  JEuerarcL  The 
lease  and  counterpart  to  be  settled  in  chambers  in  case  the  par- 
ties differ. 

Solicitors :  J.  Sawton  ;  and  J,  Gregory  if  Son, 
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BUTTON  V.  SMITH. 

Mr.  a  BATHURST mo\ed  that  the  attachment  issued  by 
the  plaintiffs  against  the  defendant  for  want  of  appearance,  and 
^  proceedings  thereunder,  might  be  discharged  or  set  aside  for 
inegalarity,  and  the  bail  bond  given  to  the  sheriff  delivered  up 
to  be  cancelled* 

The  defendant  had  been  served  with  an  unstamped  copy  of 
the  bill,  and,  not  having  appeared,  an  attachment  was  issued,  upon 
which  he  was  taken;  and  after  having  remained  in  custody  about 
Kventeen  hours,  he  was  liberated  on  giving  a  bail  bond  to  the 
sheriff  in  the  usual  way.  The  defendant  then,  upon  leave  ob- 
tained from  yice-Chancellor  Stuart,  entered  a  conditional 
appearance  with  the  Registrar,  to  enable  him  to  make  the  present 
Qiotion. 

^.Bagsfiawe,  for  the  plaintiffs,  did  not  oppose  the  motion,  but 
suggested  that  if  the  defendant  would  enter  an  appearance,  an 
inquiry  might  be  taken  at  chambers,  if  any  and  what  amount  of 
compensation  should  b3  made  to  him  for  the  irregular  arrest. 

The  Vice-chancellor.  Perhaps  that  would  be  the  better 
v>7*  It  is  not  the  practice  of  the  Court  to  allow  a  defendant 
to  bring  an  action  for  damages  in  a  case  like  the  present.     It 


VlCB- 

Chavcbllob 
Wooi>. 

Jan.  12. 

Order  in  the 
altematiTe, 
disobftrging 
an  attachment 
isfued  against 
a  defendant 
for  want  of 
appearance, 
he  having 
been  served 
with  an  nn- 
stamped  copy 
of  the  bill, 
with  costs 
simply,  in  case 
he  did  not 
appear ;  or,  if 
he  appeared, 
with  an  in- 
quiry at 
chambers  as 
to  compensa- 
tion in  respect 
of  his  irre- 
gular arrest 
under  the 
attachment 
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appears  to  me  the  proper  order  would  be,  if  the  defendant 
choose  now  to  enter  an  appearance,  to  discharge  the  order  for 
the  attachmeat,  and  order  the  plaintiff  to  pay  all  the  costs 
thereof  and  consequent  thereupon,  and  of  this  motion,  and  that 
an  inquiry  should  be  taken  at  chambers,  as  suggested  by  Mr. 
Boffshawe.  In  case  the  defendant  does  not  appear, — and  I  bave 
no  power  to  compel,  or  impose  any  terms  upon  him, — the  order 
will  simply  be  to  discharge  the  attachment,  with  costs. 

Mr.  Bathurst  declining  to  undertake,  in  the  absence  of  hia 
client,  that  an  appearance  should  be  entered  as  suggested, 

The  order  was  made  in  the  altemati?e. 

Solicitors:  S,  Risley  ;  and  Walter  Sf  Pemberton. 
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Argument 


WATSON  V.  LOVEDAY. 

JyiR.  HO  ARE  applied  for  a  supplemental  order  to  revive  in 
this  suit.  A  claim  had  been  filed  by  a  judgment  creditor 
against  his  debtor  for  payment  out  of  the  debtor's  real  estate, 
for  which  purpose  a  sale  was  prayed.  The  defendant  died  before 
the  hearing,  having  by  his  will  devised  all  his  real  estate  to  his 
infant  son  and  daughter,  and  appointed  the  son  his  executor. 

A  question  arose  under  section  52.  of  the  Chancery  Prac- 
tice Amendment  Act  (a),  as  to  whether,  under  the  circum- 
stances, it  was  not  necessary,  to  file  a  supplemental  clium. 

Mr.  Prendergast  {amicus  cuHcr)  mentioned  the  case  of  Hitch- 
cock V.  Spencer  (6),  in  which  the  Vice-Chancellor  Kindersley  had 
required  a  supplemental  bill  to  be  filed,  in  order  to  bring  new 
trustees  of  a  will  before  the  Court. 


Judgment 


The  Yice-Chancellob.  I  am  inclined  to  think  that  is  the 
proper  course.  Section  52.  of  the  Chancery  Practice  Amend- 
metit  Act  would  seem  to  refer  to  an  abatement  of  a  ^uit 
after  decree,  and  I  understand  this  is  in  accordance  with  the 
view  taken  of  this  section  in  other  branches  of  the  Court. 


May  5.  Mr.  Hoare  renewed  his  application  in  consequence  of  a  sup- 

plemental order^aving  been  since  granted  by  the  Lord  Chan- 


(a)  15 &  16  Vict;  C.86. 


(b)  Not  reported.    See  Willianis' 
»     Chan.  Prac.,  1854,  App.  p.  363. 


THE  EQUITY  BEPOETS. 

eeJIory  in  Lask  v.  MUler.  (a)    He'  asked  for  an  order  to  revive 
<8  agaioflt  the  devisees  and  the  heir-at-law. 

The  Yioe-Chakgellob  made  the  order  aooordingly. 
Solicitors :  R.  Watson  jf  Son. 

(a)  Infra. 
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LASH  V.  MILLER. 

Mr.  W.  R.  ELLIS  applied  on  behalf  of  the  plaintiff  in  the 
cause  for  an  order  that  the  proceedings  might,  as  against  the 
assignees  in  bankruptcy  of  the  defendant^  W.  Miller^  be  in 
the  same  plight  as  they  were  in  as  against  the  same  defendant  at 
the  time  of  his  bankruptcy. 

The  bill  was  filed  in  February  1855  against  W.  Miller  and 
T.  Gray.  Both  defendants  appeared ;  interrogatories  were  filed, 
and  Gray  put  in  his  answer,  but  before  the  defendant  Miller 
had  answered  he  became  bankrupt.  The  present  application 
was  made  under  section  52.  of  the  Chancery  Practice  Amend- 
ment Act  1852(A),  the  object  being  to  bring  the  assignees  in 
bankruptcy  before  the  Court  * 

The  Yics-Chancellob  refused  the  application  on  the 
ground  that  it  was  not  a  case  of  pure  revivor ;  and  that  as  no 
decree  had  been  obtained  in  the  cause,  a  supplemental  decree 
could  not  be  made.  The  plaintiff  must,  therefore,  file  a  sup- 
plemental bilL 


VlCK- 

Chancellor 
Wood* 

April  25.  and 
May  1. 

A  suit  having 
become 
abated  by  the 
bankraptcy 
of  a  de&ndant 
before  answer, 
a  supplemental 
order  to 
revive  was 
made  under 
the  52nd  sec- 
tion of  the 
15  &  16  Vict, 
c.  86.,  in  order 
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assignees 
before  the 
Court 

An  abate- 
ment of  a  suit 
by  bankruptc} 
of  a  defendant 
is  analogous    • 
to  abatement 
by  death. 


Mr.  Ellis  then  carried  the  motion  by  way  of  appeal  to  the 
Lirds  Justices,  who  suggested  that  the  matter  should  be  men- 
tioned to  the  Lord  Chancellor^  the  Lord  Justice  Turner  doubt- 
ing whether  the  case  came  within  the  above  section. 


Lords 
Justices.- 


Mr.  EUis  moved  accordingly,  and  contended  that  this  case 
was  analogous  to  that  of  pure  revivor  in  case  of  death.  The 
reason  why  a  revivor  was  allowed  in  the  latter  case  as  against 
the  personal  representative  or  heir-at>law,  was  that  the  title  of 
euch  representative  or  heir  could  not  be  disputed,  at  least  in  the 
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Court  of  Cliano6r7.  So  under  section  226*  of  the  Benkrapt 
Law  CoDBolidation  Act,  1849,  the  appointment  of  angoees 
certified  hj  the  seal  of  the  Court  was  indisputable  evideDoe  of 
such  appointment  Under  these  eircumstaaces  he  aubimtted 
that  an  order,  analogous  to  the  order  to  revive,  should  be  made 
here. 


The  Lobd  Chancellor  was  of  that  opinion,  and  made  an 
order  that  the  cause  should  be  in  the  same  plight  and  oondition 
as  against  E.  E.  Wilde  and  W.  Ward/  the  creditor's  assigoees, 
and  P.  Johnson,  the  official  assignee  of  the  defendant  W.  Miller, 
as  it  was  in  as  against  the  defendant)  W.  Miller,  at  the  time  of 
his  bankruptcy.  The  assignees  to  be  at  liberty,  but  not  to  be 
required,  to  answer  the  bill. 

Sdioitor :  F.  Herbert 


VlCM- 

CRANCSCLOa 

WOOB. 

May  2, 

Dioet  ecfits 

of  an  aban- 
doned motion 
given  to  a 
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informd 
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nnder  the 
General  Order 
of  Dee.  10. 
1849. 


LADY  MORNINQTON  v.  KEANE. 

Mr.  freezing,  on  behalf  of  the  plaintiff,  who  was  suing 
in  f amid  pauperis,  applied  for  dives  costs  of  an  abandoned  motion. 
3y  the  Order  of  the  10th  of  December  1849,  the  costa  are 
ordered  to  be  taxed  as  dives  costs  in  all  cases,  in  which  costs  are 
ordered  to  be  paid  to  a  party  suing  or  defending  mformA  pau- 
peris, unless  the  Court  shall  otherwise  order.  He  submitted 
that  the  order  applied  as  weil  to  an  abandoned  motion  as  to  one 
that  had  been  refused. 


JwigmenJU 


Ths  Vice-Chakgellob.  I  do  not  see  that  there  is  any 
substantial  difference  between  an  abandoned  motion  and  one 
that  has  failed;  and  as  by  the  Order  of  1849,  divts  costs  arc 
given  to  a  pauper  in  the  latter  case,  I  think  I  may  give  them  to 
tl^e  plaintiff  here. 

Solicitor :  J.  fVickent. 
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This 


THE  UNITED  GUARANTEE  AND  LIFE  ASSUR-     ,Lo«j>« 

_  _  JnSTICKS. 

ANCE  COMPANY  v.  CLELAND.  ^^^  i7.  ^^ 

was  an  appeal  by  the  defendants,  Cleland,  Day,  and  a  and  D^ 
Brown,  from  a  decree  of  Vice-Chancellor  Stuart,  made  in  the  ^^^tl^ 
two  above-named  suits.     The  first  was  a  suit  by  the  public  a  gnaramee 
officer  of  the  Boyal  Bank  of  Liverpool  to  enforce  a  chaige  on  ^u^n  * 
the  proceeds  of  a  policy  efiected  by  the  defendants  Clelaod  and  ^i^io^  a  nua 
Day  with  the  United  Guarantee  Company ;  and  the  other  was  payable,  de« 
an  interpleader  suit  instituted  by  the  company  to  have  the  v^^}^^  ^^^ 
rights  of  the  parties  to  the  proceeds  of  the  policy  ascertained.  H.  &  Co.  as 
The  Suets  sufficiently  appear  from  the  judgment  of  the  Lard  h!&°Co^* 
JuUiee  Turner.  being  in- 

ULts  Malins,   Mr.  dnoling,  and  Mr.  Hetheringtony   for  the  ^ye  to^him  a 
appellants.  ^^^  ^^  ^^ 

First,  there  was  no  effectual  asrignment  to  the  Bank  of  Li-  deposited  with 
vcrpool :  Pawks  v.  Innes.  (a)     To  create  such  assignment  there  ^^™  ^™® 
mast  be  a  reference  to  the  particular  fund  and  notice  to  the  rities.    The 
trustees:  Bodick  v.  GandslL  (4)     Here  the  expression  is  only  e^^a^^dis. 
^  sny  balances  which  may  be  due,"  which  is  not  a  sufficient  puted  their 
fefereoce  to  a  fund  to  which  Peabody  never  had  occasion  to  Ij^y)  ^^Ln^ 

(a)  11  M.  &  W.  10.  (6)  1  De  G.  M.  k  G.  763.  ]^^,  S- 

structedA.and 
Pn  their  ■oliciton,  to  commence  an  action  on  the  policy  in  the  names  of  C.  and  D.  H.  &  Co. 
•Iterwtrds  gave  to  M.  an  order  on  P.,  to  hold  at  M/s  disposal  '*  any  halances  which  might  be 
doe"  to  H.  &  Co.  on  their  aocoont  with  P.  H.  &  Co.  at  the  same  time  wrote  directly  to  P., 
nentioabg  this  order,  and  referring  to  the  som  recoverable  on  the  policy  as  forming  part  of  the 
l>*laoce:  Oa  receipt  of  the  order  P.  wrote  to  M.,  promising  to  act  upon  it,  and  reierring  to  the 
Anoont  of  the  baLBDce  as  depending  on  the  amonnt  to  be  recovered  on  the  poliry.  A.  and  P.,  in 
vhoie  hands  the  policy  was,  received  from  H.  &  Co.  a  general  notice  that  M.  had  a  lien  apou  it. 
The  debt  doe  to  P.  was  satisfied  oat  of  the  secartties  deposited  with  him,  and  he  never  had  the 
policy  in  his  posseasion,  nor  received  any  part  of  the  proceeds^ 
BeH  that  Bfi.  had  a  valid  charge  on  the  proceeds  of  the  policy. 

A.  and  P.  being  in  want  of  fonds  to  carry  on  the  action,  and  bemg  anable  to  obtain  any  from 
H.  k  Ca,  wrote  to  M.  requesting  him  to  see  that  they  were  snppli^  with  fands.  M.  took  no 
aodce  of  this  letter.  R,  to  whom  the  interest  of  H.  *&  Co.  in  the  policy  had,  after  the  giving  of 
the  seeirity  to  IL,  been  sold,  supplied  A.  and  P.  with  the  reqmsiie  funds,  and  the  action  was 
hrooght  to  a  soceessAil  conclusion. 

Bekl,  by  the  Lord  Justice  Tukrer,  dissentiente  the  Lord  Justice  Knight  Bruce,  that  the 
priaeiple  of  iVdufarposI  v.  TairliM  (1  Y.  &  C.  C.  C.  9a)  did  not  apply,  and  that  M.  had  not  for- 
feited his  priority  over  B. 

Hdd,  that  B.  was  entitled  to  be  indemnified  out  of  the  proceeds  of  the  policy  for  all  expenses 
iocorred  by  him  in  reference  to  the  action. 

The  tiustfees  of  a  composition  deed,  which  had  been  executed  by  C.  and  D.  before  judgment  in 
the  action,  gave  notice  to  the  Guarantee  Company  after  judgment  that  they  claimed  the  money. 
A  sad  P.  insisted  on  payment  to  them  as  attorneys  of  the  plaintiffii  in  the  action.  .The  Guarantee 
Company  filed  a  hill  of  interpleader  against  C.  and  D.  and  the  trustees. 

Qiere,  whether  such  bill  was  proper,  and  whether  the  sum  recovered  ought  not  to  have  been 
paid  to  the  attorneys  of  the  plaintifis  in  the  action. 

pp  2  ' 
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resort,  his  lien  having  been  satisfied  aliunde.  Then  the  bank 
gave  no  notice.  [Mr.  Cairns  referred  to  the  letter  of  the  25th 
of  November  1852  set  out  below.]  That  only  shows  a  g^e- 
ral  notice  that  the  bank  had  some  claim.  [The  Lord  JiiM^xct 
Knight  Bruce.     Is  not  that  enough  ?] 

But  if  the  bank  had  ^  title,  Brown  has  a  better.  The  pTin- 
oiple  of  Prendergast  v.  Turton  (a)  and  Norway  v.  Rowe  (i)  ap- 
plies. Nothing  could  be  got  but  by  litigation.  The  bank  re- 
fused to  supply  funds,  and  left  Brown  to  do  so ;  they  thus  lost 
their  priority. 

Mr.  Bacon  and  Mr.  Cairns^  for  Myers,  the  registered  public 
officer  of  the  Boyal  Bank  of  Liverpool. 

Prendergast  v.  Turton  does  not  apply.     In  that  case  some  of 
the  parties  engaged  in  a  joint  undertaking  refused  to  contribute 
their  share  of  the  expenses,  and  left  their  co-adventurers  to 
bear  the  whole.     Here  there  was  no  obligation  on  the  mort- 
gagees to  prosecute  the  action.     If  a  mortgagee  refused  to 
provide  funds  to  enable  the  mortgagor  to  defend  an  ejectment, 
would  he  be  deprived  of  his  security  when  the  ejectment  wa3 
defeated  ?     The  security  was,  in  fact,  a  security  on  what  should 
be  recovered.     [  The  Lord  Justice  Turner.     Is  such  an  aeagn- 
ment  of  what  is  to  be  recoveted  in  a  pending  action  legal?] 
We   submit   it  is :    Prosser   v.    Edmonds  (c),   Harrington  v. 
Long  {d\  Hartley  v.  Russell  {e\  Hunter  v.  Daniel  {g)    No 
definition  of  champerty  or  maintenance  has  ever  been  given 
which  would  apply  to  this  transaction.     Suppose  the  prinapal 
part  of  my  property  is  invested  in  a  bill  of  exchange,  am  I  to 
be  prevented  from  giving  a  lien  upon  it  because  the  acceptor 
refuses  to  pay  ? 

To  bring  the  case  within  the  principle  of  Prendergast  v. 
Turton,  notice  should  have  been  given  to  the  bank,  that  if  they 
did  not  find  funds,  that  would  be  treated  as  an  abandonment  of 
their  claim.  The  bank  never  heard  of  Brown  till  the  action 
was  over ;  before  that  they  only  knew  Atkinson  and  Pilgrim  as 
the  solicitors  of  the  mortgagors. 

The  interpleader  suit  was  improper,  and  the  Guarantee  Com- 
pany ought  to  pay  the  costs  of  it.  [  The  Lord  Justice  Knight 
Bruce.  Is  there  any  case  in  which  it  has  been  decided  whether 
a  debtor  who  has  had  judgment  recovered  against  him  at  Law 
can  file  a  bill  of  interpleader  on  the  ground  of  equitable  claims 
upon  it  ?  It  may  make  a  difference  whether  the  equitable 
claims  arose  from  dealings  before  or  afker  judgment  was  re- 


(a)  1  Y.  &  C.  C.  C.  98. 

(6)  19  Ves.  144. 

{e)  1  Y.  &  C.  £xch.  481. 


(: 


f!)  2  M.  &  K.  590. 
e)  2  Si.  &  St.  244. 
(g)  4  Ilaic,  420. 


THE  EQUITY  REPORTS. 


581 


covered.]  We  believe  there  is  no  such  case.  The  rule  has 
tiwajB  been  understood  to  be  that  the  plaintiff's  attorneys  can 
give  a  good  discharge  for  what  is  recovered  in  an  action. 

Mr.  Smythe,  for  Scott.  The  appellants  seek  to  make  me 
pay  the  costs  of  the  second  suit  That  ought  not  to  be  done : 
Cowtan  V.  Williams  (a),  Meux  v.  Bell  {b) 

Mr.  Freelinff,  for  the  Guarantee  Company.  The  decree  gives 
me  the  costs  of  the  interpleader  suit^  and  that  ought  not  to  be 
disturbed.  An  interpleader  suit  was  not  improper :  Hamilton 
T.  Marks,  (c) 

Mr.  Malins  in  reply.  [  The  Lord  Justice  Knight  Bruce.  Is 
it  shown  that  the  bank  had  notice  that  the  action  was  not  being 
carried  .on  at  the  expense  of  the  mortgagors  ?]  No  distinct 
notice  of  that  kind  ia  shown.  Mr.  Brown  knew  nothing  of  the 
baok^  so  he  is  not  in  default  for  not  giving  them  such  notice. 

The  Lord  Justice  Tubker  said  that  before  the  17  th  of 
January  1850  the  defendants^  Cleland  and  Day,  who  carried  on 
business  at  Boston,  in  the  United  States,  proposed  to  employ 
F.  S.  Lee  in  their  business,  and  on  that  day  the  defendants, 
the  United  Guarantee  and  Life  Assurance  Company,  granted 
to  Cleland  and  Day  a  policy,  guaranteeing  them  to  the  extent 
of  2000/.  against  any  loss  which  might  be  sustained  by  them  in 
consequence  of  the  dishonesty  of  Lee. 

Before  July  1850  Cleland  and  Day  sustained  a  considerable 
loss  through  the  dishonesty  of  Lee.  At  -this  time  they  were 
indebted  to  a  body  of  merchants,  also  defendants  in  the  first- 
mentioned  suit,  carrying  on  business  in  America  and  at  Liver- 
pool under  the  firm  of  Hamden  and  Company.  The  Liverpool 
branch  of  the  business  of  Hamden  and  Company  was  managed 
by  a  Mr.  Baines. 

In  July  1850  Cleland  and  Day  deposited  with  Hamden  and 
Company,  among  other  things,  the  poUcy  of  guarantee,  as  a 
security  for  the  debt  due  to  them  from  Cleland  and  Day,  and 
on  the  23rd  of  July  1850  Cleland  and  Day  executed  a  power  of 
attorney,  authorizing  Dexter  Brigham,  a  partner  in  the  firm 
of  Hamden  and  Company,  to  receive  any  sum  due  on  the 
policy. 

The  Guarantee  Company  disputed  their  liability,  alleging  that 
the  loss  sustained  by  Cleland  and  Day  was  occasioned  by  their 
haying  allowed  Lee  to  conduct  their  afiSsdrs  otherwise  than  ac- 
cording to  the  usual  course  of  business.  Harnden  and  Com- 
pany thereupon  employed  Messrs.  Atkinson  and  Pilgrim  to 
commence  an  action  against  the  company,  and  deposited  the 

(a)  9  Yes.  107.  (p)   1  Hare,  78.  98.  (c)  5  De  G.  &  Sm.  638. 
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policy  with  tliein  for  that  purpose.  The  action  was  commeooed 
accordingly  on  the  Ist  of  April  1851,  in  the  names  of  GleUnd 
and  Day,  to  whom  the  policy  had  been  granted.  Tbe  6iu^ 
rantee  Company  filed  a  bill  agdnst  Cleland  and  Day  to  be 
relieved  from  their  liability^  and  obtained  the  common  iojuno- 
tion  for  want  of  answer.  After  considerable  delay,  an  answer 
from  Cleland  and  Day  was  obtained  and  put  in,  the  injunctioa 
was  dissolved,  and  the  action  went  to  triaL  On  the  12th  of 
December  1853,  a  verdict  was  taken  for  the  plaintiffi,  subject 
to  a  reference  as  to  the  amount  of  damages,  and  on  the  12th  of 
January  1854  the  amount  was  settled  at  2250/.,  which  fond 
was  the  subject  of  the  present  suits. 

The  pluntiflP  Myers  was  the  public  registered  officer  of  the 
Boyal  Bank  of  Liverpool,  and  the  case  made  by  his  bill  was 
this,  that  Hamden  and  Company,  being  debtors  to  the  defendaat 
Peabody,  gave  him  a  charge  for  hb  debt  on  the  policy  in  ques- 
tion along  with  other  property  of  theirs,  consisting  of  American 
bonds,  and  that  after  having  created  this  charge,  Hamden  and 
Company  became  debtors  to  the  Royal  Bank  of  Liverpool,  and 
charged  the  balance  due  on  Peabody's  account,  including  what 
Peabody  should  receive  on  the  policy,  with  the-  balance  doe 
from  them  to  the  bank. 

The  case  raised  in  o{^)osition  to  this  was,  that  the  charge  on 
Peabody*s  balance  did  not  include  the  sum  recdvable  on  the 
policy,  and  that  the  bank,  therefore,  never  had  any  lien  on  its 
proceeds  ;  but  that  if  they  had,  they  had  lost  it,  inasmnch  es 
when  requested  by  Atkinson  and  Pilgrim  to  make  advances  for 
the  purpose  of  enabling  the  action  to  be  carried  on,  they  had 
refused  to  make  any  such  advances.  That  Harnden  and  Com* 
pany,  on  the  12th  of  Nov^nber  1852,  had  assigned  tiieir  pro- 
perty, including  their  interest  in  the  policy  in  question,  to  tnu- 
tees  for  the  benefit  of  their  creditors;  that  the  trustees  under 
this  deed  sold  the  policy  to  Brown,  who,  on  tbe  22nd  of  December 
1852,  gave  notice  to  Atkinson  and  Pilgrim  of  the  assignment 
to  him,  they  then  having  the  policy  in  their  hands.  It  was  abo 
alleged  that  Brown  had  incurred  expenses  by  making  advances 
to  Atkinson  and  Pilgrim,  to  enable  the  action  to  be  carried  on. 
The  question  in  the  first  of  the  two  suits,  therefore,  was,  whether 
the  bank  or  Brown  had  priority  of  title  to  the  proceeds  of  the 
policy. 

With  respect  to  the  interpleader  suit,  the  case  was  asfoUowi: 
On  the  26th  of  January  1854,  after  the  amount  of  damages  had 
been  settled,  Atkinson  and  Pilgrim,  as  attorneys  of  Cleland  and 
Day,  wrote  to  the  attorneys  of  the  Guarantee  Company  as 
follows :  -->''  Dear  Sirs, —  Cleland  v.  Guarantee,  jpc.  Company.-^ 


7HB  SQUITY  BEPOBXS. 

Wo  shall  be  ready  to  reoeiye  die  amount  of  damages  namedi  as 
6oon  as  yoor  clients  «re  prepared  to  pay  samoy  and  to  give 
our  receipt  iis  the  plaintiflb'  attorneys^  which  is  all  your  clients 
can  ckum,  and  will  be  a  perfect  discharge  to  them.     The  cre- 
ditora  of  Messrs.  Cleland  and  Day  haye  no  claim  on  the  policy- 
money  whatever."   On  the  30th  of  January  1854^  the  defendant 
Scott  served  a  notice  on  the  Guarantee  Company  of  a  deed 
dated  the  4th  of  December  1850,  by  which  Cleland  and  Day 
aedgned  all  their  property  to  Scott  imd  Dexter  Bri^iam,  in 
tniet  for  their  creditors.     The  Guarantee  Company,  therefore, 
£led  ^  hill  to  compel  Cleland  and  Day,  and  Scott  and  Brigham, 
toutexplead* 

Tke  Vice-  ChanceUar  thought  that  Brown  was  entitled  to  the 
extra  costs  incurred  by  him  in  the  action  against  the  Guarantee 
Company,  but  had  no  further  right  to  the  moneys  arising  from 
the  policy ;  and  that,  subject  to  these  extra  costs;  the  bank  was 
entitled  to  the  proceeds  pf  the  policy,  and  that  the  costs  of  both 
of  these  suits  must  be  paid  by  Brown* 

By  the  decree  made  in  both  suits,  the  first  bill  was  dismissed 
wUhout  costs,  as  a^^st  Hamden  and  Company,  who  had  not 
speared ;  an  inquiry  was  directed,  whether  anything  was  djie 
to  Brown  in  reqpect  of  the  costs  of  the  action  over  and  above 
the  amount  pf  the  taxed  costs  thereof ;  the  costs  of  the  plaintifi^ 
and  of  the  Guarantee  Company,  and  Peabody  (including  in  the 
costs  of  the  Guarantee  Company  their  costs  of  the  second  suit, 
not  already  taxed)  were  ordered  to  be  taxed ;  if  the  amount 
doe  to  Brown  was  less  tJiian  the  amount  of  costs  so  directed  to 
he  taxed,  then  Brown  was  to  p^  the  difierence  to  the  plaintiff 
Myers.    Then  it  was  ordered  that  the  costs  directed  to  be  taxed 
should  be  paid  to  the  respective  solicitors  of  Myers,  the  Gua- 
rantee Company,  and  Peabody,  out  of  the  21862.  IZs.  4d  piud 
into  Court  in  the  second  suit.    In  case  nothing  should  be  found 
doe  to  Brown,  he  was  ordered  to  pay  to  Myers  the  whole  of  the 
taxed  costs  thereinbefore  directed  to  be  paid  out  of  the  fund  in 
Court    In  case  the  amount  found  due  to  Brown  should  be 
more  than  that  of  the  taxed  costs,  then  he  was  to  be  paid  the 
difference  out  of  the  residue  of  the  2186il  13«.  4ci.,  and  if  such 
residue  should  be  insufiScient,  then  the  whole  of  it  to  be  paid  to 
iiim.    Then,  Peabody  admitting  that  his  debt  had  been  satisfied, 
and  it  appearing  that  the  debt  due  to  the  bank  exceeded  the 
amount  of  the  fund  in  Court,  it  was  declared  that  Myers  was 
entitled  to  the  residue  (if  any)  of  that  fund ;  and  payment  was 
ordered  to  him  accordingly. 
From  thia  decree  Brown  and  Cleland  and  Day  appealed. 
The  first  point  suggested  in  argument  was  whether  a  valid 
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security  in  favour  of  Hamden  and  Company  had  been  created 
on  the  policy.  There  was  no  doubt  on  that  point.  Cleland 
and  Day  were  indebted  to  Hamden  and  Company ;  they  gave  a 
power  of  attorney  to  Dexter  Brigham^  a  member  of  that  firm, 
to  receive  the  moneys  payable  under  the  policy,  and  notice  of 
this  power  was  given  to  the  Guarantee  Company.  The  secoritj, 
therefore,  was  complete. 

The  next  question,  then,  was  whether  there  was  a  good 
charge  in  favour  of  Peabody,  and  in  his  Lordship's  opinion  there 
was.  On  the  4th  of  October  1851,  Baines,  who  was  the 
manager  of  the  business  of  Hamden  and  Company  at  Liver- 
pool, wrote  and  sent  to  Atkinson  and  Pilgrim^  who  then  had 
the  policy  in  their  hands,  a  letter  in  these  terms :  —  ''I  b^ to 
inform  you  that  by  virtue  of  the  authority  vested  in  me  by  D. 
Brigham,  Esq.  Jun.,  of  Boston,  and  Messrs.  Hamden  and 
Company,  of  Liverpool,  Boston,  and  New  York,  I  have  trans- 
ferred to  Mr.  6.  Peabody,  of  this  city,  all  their  interest  m  a 
policy  for  2000/.,  effected  by,  &c.,  [here  followed  'a  description 
of  the  policy],  and  beg  you  will  hold  the  policy  for  Mr.  Pea- 
body's  account,  and  pay  over  to  him  its  proceeds."  This  letter 
contuned  a  direction  to  Atkinson  and  Pilgrim  to  pay  the  pro- 
ceeds of  the  policy  to  Peabody.  But  it  was  urged  by  Mr. 
Cowlinffy  in  his  very  ingenious  argument,  that  Peabody  had 
never  accepted  the  charge  on  the  policy.  That  argument  was 
founded  on  this.  On  the  10th  of  October  1851,  Peabody  wrote 
to  Baines  as  follows :  —  **  You  will  be  good  enough  to  write  to 
Mr.  Brigham  and  Messrs.  Harnden  and  Company,  by  to- 
morrow's steamer,  requesting  them  to  send  me  by  return  maU 
the  confirmation  of  your  letter  to  me  of  the  4th,  respecting  the 
transfer  of  the  2000/.  guarantee  policy.  They  will  be  able  to 
judge  whether  anything  more  is  necessary  to  render  my  title  to 
it  perfectly  secure ;  and  I  rely  upon  you  and  themselves  seeing 
that  what  is  requisite  for  this  purpose  is  done."  Then  it  was 
urged  that  in  all  the  subsequent  correspondence  Peabody  re- 
ferred to  the  bonds  deposited  with  him,  and  took  no  notice  of 
the  policy.  But  on  the  24th  of  March  1852^  he  wrote  to 
Harnden  and  Company  in  these  terms: —  **  On  the  18th  of 
February,  your  Mr.  Brigham,  wrote  us  requesting  a  post- 
ponement of  the  sale  of  the  Grand  Junction  bonds,  as  the 
Boyal  Bank  of  Liverpool  would  probably  pay  the  balance  due 
to  U8,  and  take  charge  of  all  the  securities  we  hold.  We  have 
been  expecting  to  hear  from  the  bank  or  you  on  the  subject 
We  enclose  a  statement  of  our  account  to  the  31st  of*  December, 
the  amount  due  in  respect  of  which  is  but  2093/.  and  interest. 
We  have  frequently  offered  the  bonds  at  ninety,  but  lately 
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eSected  no  sale.  If  the  bank  chooses  to  pay  the  above  amount 
on  Friday  nezt^  we  will  give  them  an  order  for  4000/.  6. 
J.  bonds,  and  transfer  to  them  the  claim  an  the  security  in 
the  hands  of  Messrs.  Atkinson  and  Pilgrim.^  It  was,  therefore^ 
clear  that  Peabody  had  accepted  the  policy ;  and  there  was  no 
doabt  that  Hamden  and  Company  had  created  a  good  charge 
upon  it  in  his  favoar. 

The  next  qaestion  was  whether  a  charge  on  the  balance  in 
Peabody's  hands  was  created  in  favour  of  the  bank,  and  whether 
that  balance  included  the  policy.     His  Lordship  was  of  opinion 
that  these  questions  must  be  answered  in  the  affirmative.     On 
the  15th  of  October  1851,  Baines  wrote  an  order  addressed  to 
Peabody  in  these  terms:  ** Dear  Sir, — You  will  please  to  hold 
at  the  disposal  of  the  Boyal  Bank  of  Liverpool  any  balances 
which  may  be  due  to  us  on  our  account  with  you,  and  oblige, 
dear  Sir,  yours  respectfully,  perproc.  Harnden  &  Co.,  J.  Baines.'' 
This  order  was  given  to  the  bank,  and  sent  by  them  to  Peabody 
in  a  letter  addressed  to  him  by  the  manager  of  the  bank,  as 
follows:  ''Dear  Sir,  —  Annexed  I  beg  to  hand  you  an  order 
from  Messrs.  Hamden  &  Co.  to  hold  at  our  disposal  any  balances 
which  may  be  due  to  them,  and  you  will  oblige  by  informing  us 
what  will  be  the  probable  amount."     The  expression  there  was, 
^  any  balances,"  but  in  another  letter  of  the  same  date  from 
Baines  to  Peabody,  Baines  spoke  much  more  distinctly  as  to  the 
property  to  which  the  charge  applied.      That  letter  was  as 
follows:  "  We  have  to-day  given  the  Boyal  Bank  an  order  on 
you  for  any  balance  which  may  be  due  to  us  in  the  winding  up 
of  our  present  accounts,  which  we  shall  feel  obliged  if  you  will 
confirm.    We  arc,  dear  Sir,  yours,  &c     You  will  on  receipt 
of  claim  from  Guarantee  Company ^  have  that  amount,  say  15007. 
to  20001,  to  our  credit,  besides  the  margin  in  the  G.  J.  bonds  of 
about  8002.  to  lOOOL"     So  that  Baines  clearly  referred  to  the 
claims  on  the  Gruarantee  Company  as  then  vested  in^  Peabody; 
and  on  the  16th  of  October  1851  Peabody  addressed  the  bank 
io  these  terms :  *'  I  have  received  your  favour  dated  yesterday, 
inclodng  an  order  from  Messrs.  Hamden  &  Co.,  to  hold  at  the 
disposal  of  your  institution  any  balances  which  may  be  due  to 
them  on  their  account  with  me.     I  will  comply  strictly  with 
the  order,  but  it  is  impossible  for  me  at  present  to  tell  you  the 
probable  amount,  and  must  refer  you  to  Mr.  Baines  on  the 
subject      The  amount  will  mainly  depend  on  a  chum  on  a 
Guarantee  Company,  and  the  value  of  4000/.  Grand  Junction 
Railroad  Bonds."     These  letters  amounted  to  a  direction  by  the 
debtor  to  a  person  having  a  charge  on  a  fund,  that,  subject  to  the 
charge,  he  was  to  hold  the  fund  for  the  creditor,  and  an  assent 
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by  the  pasEKm  ha viag  the  charge  to  the  directioiiy  irkh  an  ad- 
mission that  the  balance  to  be  doe  from  him  dqie&ded  on  vfaat 
was  receivable  in  reqiect  of  this  particular  fund*  AtkiiuonaDd 
Pilgrimi  the  actual  hold^s  of  the  policy,  had  notice  of  thednig^ 
in  fiskvour  of  the  bank,  though  they  did  not  know  the  particokn; 
they  knewj  however,  that  there  was  a  charge  on  the  policy  in 
favour  of  the  bank,  and  he  was  of  opinion,  therefore,  tkat  tha 
chai^ge  was  valid. 

The  question  was,  then,  whether  the  bank  had  lost  thifl  lies 
by  their  conduct.     The  circumstances  were  these.    Atkiiiaon 
and  Pilgrim  were  originally  instructed  to  bring  the  action  by 
Dexter  Brigham,  a  partner  in  the  firm  of  Hamden  and  Company, 
and  had  incurred  considerable  costs,  in  respect  of  which  tbey 
bad  received  from  Brigham  only  lOOL,  and  had  written  widioat 
success  to  Harnden  and  Company,  and  to  Baioes,  for  funds  to 
enaUe  them  to  go  on.     An  answer  to  the  bill  filed  by  the 
Guarantee  Company  to  restrain  the  action  had  been  sent  out  to 
America,  and  had  not  been  returned.    On  die  25th  of  Novem- 
ber 18^2  Atkinson  and  Pilgrim  wrote  a  letter  in  these  terms  to 
the  bank :  '*  Mr.  James  Baioes  having  informed  ub,  in  reply  to 
our  inquiries,  that  you  are  interested  in  the  moneys  to  be 
recovered  under  the  policy  of  the  Guarantee  and  Life  AaBO^ 
ance  Company  for  2000/.  in  &vour  of  Messns.  Clelaad  and  Day» 
of  Boston,  U.  S.,  and  which  they  transferred  to  Mr.  Dexter 
Brigham,  of  the  firm  of  Hamden  and  Company,  and  as  to 
which    an  action  at  Law  and  suit  in  Equity  is  now  pend- 
ing, we  think  it  right  to  apprise  you  that  we  wrote  Mr.  Baines 
on  the  20th  of  August  last,  in  reply  to  his  of  the  18th  of  tbii 
month,  informin^g  him  of  the  position  of  the  pending  proceed* 
ings,  and  that  it  was  necessary  we  should  be  supplied  with  SOOl 
to  cover  disbursements  already  made,  and  those  about  to  be 
made;  and  we  presume  that  he  made  you  acquainted  with  tbe 
contents  of  our  letter.    We  have  written  him  several  times 
since,  and  on  the  26th  ult  he  wrote  us  that  he  shonld  on  the 
morrow  see  Mr.  Chaffers  (a),  when  he  would  report  to  us  what 
had  transpired,  since  which  time  Mr.  Baines  has  made  no  aUa- 
sion  to  the  subject,  although  he  has  written  us  on  other  pointa 
In  our  letter  to  Mr.  Baines  of  the  20th  of  October  last,  we 
mentioned  that  we  had  written  to  Messrs.  Hamden  and  Com- 
pany on  the  4th  of  June  last,  as  to  the  necessity  of  supplying 
them  with  funds  to  carry  on  the  proceedings,  to  which  we  have 
received  no  reply.    If  you  have  an  interest  in  the  resolt  of  the 
proceedings  now  pending  for  recovering  the  2000/,  we  advise 
you  to  exercise  whatever  influence  you  possess  in  getting  the 

(a)  The  maoager  of  the  bank.    ' 
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uiswer  of  Measn.  Cleland  and  Day  to  the  bill  in  Chancery  put 
in  as  aoon  as  posaiblej  and  to  see  that  we  are  supplied  wiih 
funds;  for,  besides  the  difficulty  we  encounter  in  getting  an  ex- 
tension of  ti«ne  to  put  in  the  answer,  the  fact  of  its  being  so  long 
delayed  impresses  our  opponents  with  a  belief  that  we  have  a 
bad  ease^  whereas  we  are  confidently  advised  by  oou^isel  that 
there  is  every  probability  of  the  action  aguuat  the  Gruarantee 
Cofflpany  being  successful."  No  answer  was  returned  to  that 
letter,  and  on  the  7th  of  Deoember  1852,  Atkinson  and  Pilgrim 
wrote  again  to  the  bank  as  follows :  —  "  Gentlemen,  —  We 
wrote  you  on  the  25th  ult*  respecting  the  {N'oceedings  which  are 
now  pending,  «nd  being  conducted  by  lis,  to  recover  the  amount 
of  a  guarantee  policy,  which  had  been  transferred  by  Messrs. 
Cleland  and  Day,  of  Boston,  U.  S.,  to  Mr.  Dexter  Brigham,  oh 
behalf  of  the  firm  of  Hamden  and  Company,  and  we  hoped 
to  have  been  favoured  with  a  reply  before  this  time.  We 
shall  feel  obliged  by  an  early  communication  from  you  on  the 
subject" 

No  answer  was  returned  by  the  bank  to  either  of  these  letters^ 

nor  did  they  provide  any  funds  for  carrying  on  the  action,  and 

it  was  urged  that  this  conduct,  on  their  part,  was  sufficient  to 

entitle  Brown,  to  whom  the  policy  was  assigned  by  the  trustees 

of  Hamden  and  Company,  and  who  advanced  the  funds  requisite 

for  continuing  the  action,  to  priority  over  the  bank.     He  had 

the  misfortune  to  differ  from  the  lAjrd  Jiatice  Knight  Bruce  on 

this  point.     He  thought  there  was  not  enough  to  postpone  the 

bank.    The  bank  had  a  prior  charge,  and,  in  order  to  postpone 

them,  he  thought  they  ought  to  have  had  clear  notice  of  an 

intention  to  create  a  priority  against  them,  if  they  did  not  make 

the  advances.  The  letter  of  the  25th  November  1852  conveyed  no 

intimation  that  money  must  be  raised  by  a  charge  on  the  policy, 

if  the  bau^  did  not  supply  funds.     I'he  letter  ralher  pressed 

the  hank  to  procure  Hamden  and  Company  to  get  funds,  than 

asked  the  bank,  to  make  advances,  and  he  thought  it  would  be 

dangerous  to  hold  that  such  a  letter,  written  by  the  solicitors  of 

a  mortgagor  to  the  solicitors  of  the  mortgagee,  was  enough  to 

postpone  the  mortgiigee.     He  felt  great  doubt  and  diffidence, 

but  was  the  less  inclined  to  act  against  the  bank  in  favour  of 

Brown,  because  Brown  appeared  to  have  taken  his  assignment 

without  any  inquiry  as  to  auy  prior  rights  affecting  the  policy. 

Sc^  tBX  he  agreed  with  the    Vice*  Chancellor.     But  the  bank 

oogfat  not  to  have  the  *benefit  of  what  Brown  had  recovered 

without  fully  indemnifying  him  against  his  expenses.     And  he 

thought  that,  in  this  respect,  the  decree  of  the  Vtce-Chaneettor 

fell  short  of  doing  justice.     It  was  very  probable  that  Brown 
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had  incurred  expenses  in  the  suit  instituted  by  the  Guanntee 
Company  against  Cleland  and  Day  to  restrain  the  proceedings 
at  Law^  and  the  direction  in  the  decree  must  extend  to  those 
expenses,  if  any.  Interest  at  4/L  per  cent,  must  also  be  allowed 
to  Brown  on  his  advances. 

His  Lordship  then  went  on  to  observe  that  he  could  not 
agree  with  the  Vice- Chancellor  in  his  mode  of  dealing  with  the 
costs  of  the  suit.  His  Honour  had  ordered  Brown  to  pay  them 
alL  Now  the  fund  had  been  realised  by  means  of  Brown*8 
advances,  and  it  was  not  consistent  with  justice  or  equity  that 
the  costs  should  fall  on  him.  The  bank  must  bear  his  costs  for 
two  reasons :  Brown  had  no  notice  of  the  claim  of  the  bank 
when  he  made  his  advances,  nor  did  the  bank  ever  oflfer  to  in- 
demnify him  for  his  advances. 

His  Lordship  thought  that  Peabody*s  costs  must  also  be  borne 
by  the  bank,  since,  under  the  circumstances,  he  had  become  a 
mere  trustee  for  them.  So  as  to  the  costs  of  the  Guarantee 
Company,  who  stood  in  the  position  of  trustees  in  this  suit ; 
and,  as  regarded  their  proceedings  in  the  suit,  there  was  nothing 
against  them,  whatever  might  be  said  of  their  conduct  in  resist- 
ing the  clfdm  on  the  policy. 

With  respect  to  the  interpleader  suit,  the  only  question  was 
as  to  costs.  He  doubted  whether  the  case  was  a  proper  one  for 
interpleader,  and  whether  the  moneys  ought  not  to  have  been 
paid  to  Atkinson  and  Pilgrim  as  attorneys  in  the  action.  It 
was  not  necessary  to  decide  that ;  the  moneys  had  been  pud 
into  Court,  all  parties  had  adopted  the  suit,  and  it  was  too  late 
to  object  now.  The  plaintiffs,  in  the  interpleader  suit,  must, 
therefore,  have  their  costs.  But  from  whom?  According  to 
the  ordinary  rule,  from  Mr.  Scott,  for  his  notice  had  occasioned 
the  suit,  and  that  notice  was  without  foundation.  But  the 
bank  had,  he  thought,  adopted  the  fund  in  the  interpleader  suit, 
and  the  costs  of  the  Guarantee  Company  must,  therefore,  be 
paid  out  of  the  fund. 

As  to  the  costs  of  the  appeal.  Brown  being  an  appellant,  and 
being  entitled  to  be  indemnified,  the  appellants'  costs  of  the 
appeal  must  be  paid  out  of  the  fund.  The  costs  of  the  other 
parties  of  the  appeal  would  be  costs  in  the  suit 

Ths  Lord  Justice  Knight  Bhuce.  In  this  case,  if  mj 
learned  Brother  had  agreed  wholly  with  the  decree  under  appeal 
its  affirmance  would  have  been  the  consequence.  He  agrees 
with  it  in  part  only,  differing  from  it  as  to  the  residue.  So  far 
as  he  differs  from  the  decree  I  agree  with  him ;  so  far  as  he  agrees 
with  the  decree,  I  respectfully  differ  from  him  and  the  Vice- 
Chancellor.    I  think  that  the  title  of  Brown  is  preferable  to 
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tbat  of  the  Boyal  Bank  of  Liverpool ;   if  not  upon  the  con-  .  ^^^^'  , 

struction  of  the  documents,  at  least,  upon  the  conduct  of  the  Mtsbs 

pardea    We  have  doubted  whether  we  ought  not  to  ask  the  rpj^^  united 

Lori  Chancdhn'  to  hear  the  appeal,  but  we  have  come  to  the  Guarantee 

conclunon  that  in  this  particular  case  such  a  course  is  not  assurancb 

necessary ;  for  I  agree  with  my  learned  Brother  as  to  making,  Company. 

io  the  decree,  the  alterations  which  he  has  mentioned,  though  '^^  Unhsd 

'                              ^                                                               1  Guarantee 

I  do  not  agree  in  not  altering  more;  and  we  agree  as  to  the  and  Life 

ooeto  of  the  appeal  ^cSS^?, 

Solicitors :   Sharpe,  Field,  §•  Jackson ;  Atkinson  §•  Pilgrim  ;  cuxanb. 
Maberh/$  tf  Beachcroft ;  and  A.  Bum. 


This 


Lords 

BUTTON  V.  ROSSETEE.  Jumcsa. 

April  23. 

was  an  appeal  from  the  decision  of  Vice -Chancellor  A,  whose 
Stuart,  refusing  to  admit  the  claimants  as  creditors  against  the  Z^ttf^wui 
estate  of  W.  Mackintosh  Hutton,  the  testator  in  the  cause,  in  embarked  in 
respect  of  a  legacy  bequeathed  by  the  will  of  Robert  Hutton,  to  each  of  the 
of  which  W.  M.  Hutton  had  been  the  acting  executor.  children  of 

W.  M.  Hutton  and  his  brother  Robert  Hutton  carried  on  b.  a  legacy, 
business  in  partnership  as  merchants  trading  to  Africa  under  ^J|^'^b|»^* 
the  finn  of  ^*  W.  B.  Hutton  and  Sons.**    Robert  Hutton  died  in  sons  should 
April  1849,  and  at  his  death  nearly  the  whole  of  his  property  ^^^^ 
was  embarked  in  the  business.     He  left  a  will  jdated  22nd  of  one  foarth  of 
March  1849,  by  which  he  bequeathed  to  each  of  the  children  and  no'more, 
of  W.  M.  Hutton  5000/.,  and  directed  that  in  order  to  prevent  ?>y  yearly 
the  trade  of  the  firm  sustaining  any  injury  by  being  called  on  gi^ng 
upon  to  pay  out  of  the  capital  the  sums  necessary  to  discharge  ®®^^  k^^^' 
the  legacies  within  too  limited  a  time  after  his  decease,  interest  queathed  the 
at  the  rate  of  5t  per  cent  per  annum  should  be  paid  on  those  j^*^^  ^^^ 

was  the'acting 
execntor, 
euried  on  the  business,  and  opened  an  account  with  the  executors  in  the  books  of  the  business,  in 
▼hich  thej  were  credited  with  the  estimated  amount  of  R's  capital  He  also  opened  in  the  books 
>  separate  aecouDt  with  the  legatees,  in  which  they  were  credited  with  their  legacies,  and  interest 
oa  them*  He  also  passed  his  residuary  account  at  the  Stamp  Office,  in  which  he  took  credit  for 
the  full  amount  of  the  legacies,  and  paid  legacy  duty  on  them,  and  on  the  estimated  amount  of  the 
residue. 

Bdd^  that  nnder  the  circumstances  these  acts  did  not  amount  to  an  admission  of  assets  for 
payment  of  the  legacies. 

R.,  one  of  R's  sons,  being  about  to  be  married  to  the  daughter  of  C,  B.  represented  to  R.  and 
C.  that  R.*8  l^acy  would  be  paid,  although  he  could  not  claim  immediate  payment  On  the  faith 
of  these  repreaeatations  a  settlement  was  execoted,  by  which  R.  agreed  to  pay  part  of  the  legacy 
to  the  trustees  of  the  settlement,  and  C.  made  certain  provisions  for  his  daughter  and  the  children 
of  the  marriage,  which  was  shortly  after  solemnized. 

Hddt  that  B.  was  bound  to  make  good  his  representations  that  the  legacy  woald  be  paid,  and 
that  the  tmsteea  of  the  settlement  and  R.  were  therefore  entitled  to  stand  as  creditors  against  B.*s 
estate  for  xhA  settled  and  nosettled  parts  oC  the  legacy  respectirely. 
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legacies  qnarterlj  from  the  day  of  his  deoease,  and  thtt  each  of 
'  bis  four  nephewsy  the  tone  of  W.  M.  Hnttoii^  should  be  tt 
liberty  to  draw  out  1250il  of  the  priacipaly  and  no  more,  an* 
nually^  by  quarterly  instalmentSy  on  giving  three  calendar 
months'  jR^Tious  notice  to  the  firm  of  such  their  desire.  The 
testator  then  gave  the  firm  an  option  of  paying  off  the  legades 
at  an  earlier  period^  and  empowered  his  executors  to  continue  in 
the  trade  at  interest  at  5/.  per  oent^  any  part  ot  the  eafHtal 
embarked  therein  at  his  decease.  He  bequeathed  his  residiiAiy 
personal  estate  to  W.  M.  Huttcxi^  and  appointed  him  and  three 
of  his  sons,  B.  Bosseter  Hutton,  J,  F.  Button,  and  T.  Ct 
Hutton,  executors. 

Shortly  after  the  death  of  B.  Hutton,  W.  M.  Button,  who  con- 
tinued the  business  and  was  the  acting  executor  of  B.  Buttoni 
opened  an  account  in  the  books  of  the  firm,  headed  **  The 
executors  of  the  late  B.  Button  in  account  with  the  late  $nn  of 
W.  B.  Button  and  Son^**  in  whidi  account  the  executors  were 
credited  with  sums  amounting  to  Tl^TSSil,  which  included 
64,31  R  the  estimated  value  of  B.  Button's  share  in  the  busi- 
ness, and  the  proceeds  of  B,  Button's  separate  estate  got  in  by 
W.  M.  Button^  and  they  were  debited  with  various  diabaise- 
ments  made  by  W.  M.  Button  on  behalf  of  B.  Button's  estate, 
including  the  amount  of  the  legacies. 

W.  M«  Button  aUo  opened  in  the  books  of  the  firm,  accounts 
in  the  names  of  the  several  legatees  of  50002.  In  the  account 
thus  opened  in  the  name  of  B.  B.  Button,  he  was  credited  with 
the  principal  and  interest  of  his  legacy,  and  debited  with  sums 
paid  from  time  to  time  to  him  or  on  his  account  by  W.  M« 
Button;  and  a  similar  course  was  adopted  as  to  the  other 
legatees.  The  amount  appearing  due  to  B.,B.  Button  in  re- 
spect of  the  capital  of  his  legacy  was  47792. 

W.  M.  Button,  in  passing  his  residuary  account  at  the  stamp 
office,  took  credit  for  the  legacies  of  5000/.,  and  paid  legacy  duty 
on  them,  and  also  on  the  residue  as  appearing  on  the  account 

In  1851  B.  B.  Button  married  Miss  SnelL  Previous  to  the 
marriage,  conmiunications  as  to  a  settlement  took  place  b^ween 
him  and  Mr.  Sneli,  who  proposed,  by  letter,  to  make  up  his  datq^« 
ter's  fortune  to  40001,  which  was  to  be  settled,  B.  R.  Button 
settling  on  his  part  the  like  sum.  B.  B.  Button  communicated 
this  letter  to  W.  M.  Button,  who  wrote  to  Mr.  Saell  to  say 
that  he  considered  that  B.  B.  Button  could  not  enter  into  such 
an  arrangement.  Upon  thb  B.  B.  Button  wrote  to  W.  M. 
Button,  suggesting  that  4000/.  out  of  the  5000/»  legacy  could 
be  settled  and  paid  to  the  trustees  of  the  settleme&t  by  instal- 
ments.   Soon  after  the  receipt  of  this  letter  W.  M.  Button 
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infomied  K  R  Button  thtt  be  hod  oonnilted  bis  eofieitor,  who 
was  of  opinioii  that  SL  B.  Hutton  was  notboriased  to  settle  40€0/«i 
part  of  the  lq;ao7»  ^  ^^  ^^  abeohitelj  entitled  thereto,  and  he 
leoommended  &.  JL  HuttoQ  f o  arrange  £Dt  the  payment  by  fit« 
yearly  instahneBts. 

A  settlement  was  aooocdingly  ezeeutedy  by  wbidi  tnisis  were 
dedsiad  of  Miss  Snail's  property,  and  of  a  further  sum  ceire*- 
nanted  to  be  paid  by  her  father.  By  the  same  deed  B.  B«  Hnt^ 
ton  assigned  to  trustees  4000ilj  part  of  the  legacy  of  50002.,  and 
covenanted  diat  it  should  be  paid  within  five  ye^rs  from  the 
aokmniaation  of  the  marriage  by  equal  yearly  instalments  of 
SOOlf  and  that  interest  at  5L  per  cent,  should  be  paid  in  the 
meantime.     W.  M.  Hutton  was  not  a  party  to  this  Settlement. 

B.  B.  Hutton,  by  affidavit,  in  support  of  the  present  claim, 

farther  stated  as  follows,  **  That  in  i^reeing  to  tbe  terms  of  the 

laid  settlement,  so  far  as  regarded  the  sum  of  4000Z.,  part  of  the 

BKmey  in  my  fiither'^  bander*  and  partieukrly  as  r^^rds  my 

covenant  that  the  same  shonld  be  paid  within  five  jreans  bf 

instalments  us  aforeeaid^    I    acted  in    aocoittance  with  the 

ammgement  made  between  my  father  and  the  said  Bdward 

Snell,  and  under  the  full  reliance  that  my  father  would  pay  the 

money  pursuant  to  such  arraagemi^it,  otherwise  I  should  not 

have  entered  into  such  an  engagement,  because  I  knew  that  I 

had  no  means,  and  that  I  was  not  likely  to  possess  the  means 

of  performing  it,  except  through  my  father's  instrumentality ; 

and  in  the  yarious  eommunioations  which  I  had  from  time  to 

time  with  my  father  upon  the  subject  of  the  settlement  and 

otherwise  in  connecti<m  with  my  worldly  prospects,  he  never  at 

any  time  intimated  or  implied  that  my  right  to  the  said  legacy 

of  5000L  depended  upon  any  contingency,  but,  on  the  contrary, 

he  invariably  treated  the  matter  as  though  the  money  were  in 

his  bands,  and  that  I  had  an  absolute  and  positive  right  to  the 

some,  although  I  had  no  right  to  require  immediate  payment 

Mr.  Snell,  by  his  affidavit,  after  refemng  to  the  letter  which 
he  had  written  to  B.B.  Hutton  on  the  subject  of  the  settlement, 
deposed  as  follows :  —  *'  That  some  time  after  writing  the 
letter  last  referred  to,  I  received  a  letter  upon  the  subject  of  the 
settlement  from  the  said  Wm.  Mackintosh  Hutton,  and  he  sub- 
sequently called  upon  me  in  Belgrave  Boiul,  where  I  was  then 
residiiig,  for  the  purpose  of  discussing  the  terms  thereof,  and  he 
oonfirmed  the  statanent  of  his  son  with  reference  to  the  before*' 
mentioned  legBejy  and  assented  to  the  propriety  and  prudence 
of  tbe  proposed  settlem^fit  of  4000/.,  part  of  the  amount  there- 
of, and  I  stated  to  the  smd  W*  M.  Hutton  my  willingness  to 


IMS. 


LomxMB 

JUSSICEB. 


HmnoM 
^Sosssnuk 


592 


THE  EQUITY  REPORTS. 


IS55. 


J 


iiORDS 

Jnanoxfl. 


Hcnoii 

o. 

BOSBETBB. 

Statmmt 


make  up  my  daughter's  fortune  to  a  like  sum  of  4000/. ;  and  oo 
my  suggesting  to  the  said  Wm.  M.  Hutton  that  his  son's  4000/.} 
or  some  portion  thereof,  should  be  paid  into  the  trustees'  hands 
before  the  marriage,  he  stated  that  l^e  should  not  like  to  pay 
the  same  at  once ;  and  he  gave  as  his  reasons  for  sudi  non- 
payment, that  legacies  of  5000/.  had  been  given  by  their  nncle 
to  each  of  his  other  children,  and  he  was  not  under  any  obliga- 
tion to  make  an  immediate  payment  of  such  legacies,  and  lie 
thought  that  he  might  be  pkced  in  a  difficulty  if  he  at  onoe 
paid  his  son  Robert's  legacy,  because  his  other  sons  might 
then  reasonably  expect  him  to  pay  them  forthwith  their  l^acies; 
and,  looking  at  the  price  of  produce  and  the  general  state  and 
prospects  of  the  markets,  it  would  not  be  convenient  for  him  to 
pay  all  such  legacies,  as  it  would  suddenly  withdraw  a  large 
amount  of  capital  from  hb  business,  which  woidd  be  prejudi- 
cial ;  but  he  distinctly  stated  that  I  might  rest  quite  satisfied 
that  the  numey  was  safe  in  his  hands,  and  tliat  it  would  be  foid 
at  the  periods  we  might  agree  upon ;  and  he  never  stated  or 
implied  that  the  right  of  the  said  Robert  Rosseter  Hutton  to 
the  said  6000/.  depended  upon  any  contingency,  but  he  gave 
me  distinctly   to  understand   that  he   was  responsible  to  hia 
son  for  the  amount  of  the  legacy,  and  that  his  son  was  unquali- 
fiedly entitled  to  it,  except  that  he  could  not  call  for  its  imme- 
diate payment  by  reason  of  the  peculiar  provisions  of  his  uncIe^B 
will ;  and  I  was  so  entirely  satisfied  with  the  explanations  and 
assurances  given  me  by  the  said  William  Mackintosh  Button, 
that  I  was  content  to  leave  the  matter  as  it  stood,  and  I  did  not 
press  him  to  give  any  security  for  the  payment  of  the  money ; 
but  I  discussed  with  him  the  times  at  which  it  should  be  paid, 
and  I  expressed  my  willingness  to  be  bound  to  pay  the  money 
which   I  had  undertaken  to  advance  towards  my  daughter's 
fortune  at  periods  corresponding  with  the  periods  at  which 
the  4000/.  belonging  to  the  said  Robert  Rosseter  Hutton  y^ 
to  be  paid;  and  I  was  quite  prepared  to  agree  to  pay  my 
money   before  the  marriage  took  place,  if  the  said  Williani 
Mackintosh  Hutton  had  agreed  to  pay  his  son's  money  at  the 
like  time ;  Ijut  the  said  William  Mackintosh  Hutton  appeared 
desirous  of  postponing  the  periods  of  payment  as  much  as 
possible,  and  he  made  a  suggestion  that  the  4000/.  should  be 
paid  by  five  yearly  instalments  of  800/.  each,  to  which  proposal 
I  assented,  and  the  settlements  were  subsequently  prepared 
XLpOTL  the  basis  of  that  arrangement."    These  statements  were 
not  in  any  way  met  by  evidence  on  the  other  side. 

After  the  death  of  W.  M.  Hutton,  a  decree  was  made  in  the 
present  suit  for  the  administration  of  his  estate.     J.  F.  Hutton 
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and  T.  G.  Hutton,  two  of  his  sons,  claimed  to  prove  as  creditors 
against  Im  estate,  in  respect  of  their  legacies  under  R.  Hutton's 
will,  on  the  ground  that  W.  M.  Hutton  had  admitted  assets  of 
Robert  Hutton  for  payment  of  legacies.  Yice-Chaucellor 
Stuart  decided  that  the  acts  of  W.  M.  Hutton  amounted  to  an 
admission  of  assets,  and  that  they  were,  therefore,  entitled  to 
nmk  as  creditors.  The  creditors  prosecuting  the  decree  ap- 
pealed, and  on  the  1st  of  December  1854,  the  Lords  Justices 
decided  that  the  acts  of  W.  M.  Hutton  did  not  amount  to  an 
admission  of  assets  (a),  and  directed  the  claims  to  stand  as  claims 
only. 


1855. 

Lords 
Justices. 


Hutton 
r. 
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(a)  The  judgment  of  the  Court  on 
that  occasion  was  as  follows :  — 

Th£  LoBD  Justice  K  right  Bbucb. 
IV  e  think  the  creditors  on  whose  be- 
half this  application  is  made  entitled 
to  an  order,  but  whether  that  order 
will  be  ultimately  beneficial  to  them, 
whether  the  legatees  will  ultimately 
lose  bj  the  course  which  we  think  fit 
to  take,  may  be  questioned.    I  think 
it  a  just  inference  from  the  evidence 
that  Mr.  W.  M.  Hutton  never  in- 
tended to  admit  assets.  I  think  it  also 
&  just  conclusion  upon  the  materials 
before  us  that  his  conduct  concern- 
oig  the  legacies  did  not  at  any  time 
deceive  or  mislead  either  of  his  sons, 
the  claimants,  with  whose  cases  we 
ue  dealing.  There  is,  in  my  opinion, 
00  reason  to  believe  that  either  of 
them  r^ulated  his  conduct  or  did 
uj  acts  on  the  faith  that  assets  were 
fitted ;  and  as  there  was,  in  my 
judgment^  I  repeat,  a  total  absence 
ofintenUon  to  admit  assets  on  the 
ptft  of  the  father,  and  as  the  deci- 
sion which  has  been  pronounced  in 
this  instance,  proceeds  entirely  and 
n^erelj,  as  I  understand  the  matter, 
Qpoa  an  admission   of   assets,  the 
creditors,  I  repeat,  seem  to  me  en- 
titled to  some  variation  of  the  order. 
It  seems  to  me  highly  probable  upon 
the  materials  before  us,  that  the  inr 
tention  of  Mr.  W.  M.  Hutton  in 
iDsking  the  entries  which  he  did 
make,  or  allowed  to  be  made,  in  the 
^ka,  and  in  doing  all  that  he  did 
iiQ  respect  of  this  and  the  other  lega- 
cies, was  to  become  master,  honestly 
^d  fairly  master,  of  the  whole  of  his 
hrother*s  estate  engaged  in  the  part- 
nership for  his  own  benefit,  upon  the 
terms  of  charging  himself  with  the 
legacies ;  at  least,  no  more  favourable 
view,  in  my  opinion,  for  the  legatees 
could  possibly  be  taken.    Whether 
M)  favourable  a  view  can  be  justly 


taken  of  their  case,  may,  perhaps,  be 
questioned.  But  let  it  oe  assumed 
tnat  that  was  the  transaction.  It 
was  not  a  transaction  which  could 
possibly  be  efiectual  ortjtand,  for  the 
surviving  partner  was  also  the  acting 
executor,  or  one  of  the  acting  exe- 
cutors, and  some  of  the  legatees  were 
infants  who  could  not  be  obliged  to 
accept  the  chance  and  risk  of  his 
personal  liability  in  lieu  of  their 
specific  resort  to  the  assets  of  their 
testator,  and  their  title  to  have  those 
assets  applied  in  a  due  course  of  ad- 
ministration in  conformity  with  the 
wilL  If,  therefore,  I  say,  the  inten- 
tion of  the  transaction  was  such  as 
I  have  mentioned,  it  was  a  transac- 
tion which  could  not  stand;  and  in 
my  opinion,  upon  the  present  occa- 
sion, and  in  the  present  shape,  it  is 
impossible  to  hold  Mr.  W.  M.  Ilut- 
ton*s  estate  bound  by  it.  The  ques- 
tion is  not  before  us  how,  if  at  all,  as 
executor,  he  ought  to  be  charged  in 
respect  of  a  valuation  or  estimate  of 
the  assets  made  by  himself;  the  ques- 
tion is  not  how  far,  as  executor,  he 
ought  to  be  charged  with  wilful  de- 
fault; the  question  is  not  how  far, 
as  executor,  he  has  made  himself 
chargeable  in  respect  of  a  particular 
mode  of  dealing  with  the  assets,  for 
his  own  benefit  or  otherwise;  the 
question  is  merely  upon  an  admission 
of  assets  arising;  solely  in  a  suit  for 
adminbtering  his  estate,  in  which,  as 
matters  at  least  at  present  are,  the 
estate  of  his  brother  cannot  be  ad- 
ministered, nor  the  account  concern- 
ing that  estate,  or  the  loss  arising 
upon  it,  be  dealt  with  or  deter- 
mined. It  appears  to  me,  there- 
fore, entert^ning  as  I  do,  and  as  I 
have  already  stated,  a  strong  doubt 
(speaking  for  mjself  alone)  whether 
the  cremtors  will  ultimately  gain 
by  their  present  success,  if  success 
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On  the  19th  of  February  1855,  a  daim  of  K  R  Hattonuid 
the  trustecB  of  the  settlement  to  stand  as  creditors  against  the 


it  can  be  called,  that  the  two  debts 
now  in  question  before  us  which 
stand  allowed,  should  be  converted 
into  claims;  that  such  dividends  as 
would,  in  ndministering  the  estate  of 
Mr.  W.  M.  Uutton,  be  paid  upon 
them  if  thej  were  debts,  should  be 
reserved  accordingly,  as  in  the  case 
of  claims ;  and  thiU  all  parties  should 
be  at  liberty  to  take  such  proceed* 
ings  in  this  Court  as  thej  may  be 
advised  in  respect  of  the  estate  of 
Mr.  R.  Hutton,  and  the  acts  of  Mr. 
W.  M.  Hutton  in  administering  and 
dealing  witJi  that  estate. 

The  Loan  Justicb  TvawES.  The 
question  in  this  case  is,  whether  the 
estate  of  W.  M.  Hutton  is  to  be 
charged  with  the  amount  of  two 
legacies  of  large  amount  given  bj  the 
wQl  of  Mr.  Robert  Hutton,  of  whom 
Mr.  W.  M.  Hutton  was  the  actins 
executor.  Three  points  are  nused 
in  favour  of  the  estate  of  Mr.  W.  M. 
Hutton  being  charged  with  the  full 
amount  of  those  legacies  as  upon  an 
admission  of  assets. 

First,  it  was  said  that  the  amount 
which  was  due  from  the  partnership 
in  which  Mr.  W.  M  Uutton  had 
been  ensaged  with  Mr.  Robert  Hut- 
ton, to  toe  estate  of  Mr.  R.  Hutton, 
was  credited  by  Mr.  W.  M.  Hutton, 
in  account  with  the  executors  of  the 
teitator,  and  that  argument  is  carried 
still  further  by  its  ^ing  rested  upon 
this  ground,  that  over  and  beyond 
the  credit  given  for  the  amount  due 
to  the  estate  of  Mr.  Robert  Hutton  in 
the  books  of  the  partnership,  there 
was  a  further  account  opened  in 
these  books  with  eadi  of  the  legatees 
of  the  testator,  Mr.  Robert  Hutton, 
in  which  they  are  credited  with  the 
full  amount  of  their  legades. 

The  second  point  urged  on  the 
part  of  the  respondent  was,  that  some 

Sars  after  R.  Hutton*s  death,  W.  M. 
utton  passed  his  residuary  account, 
.and  in  tnat  account  took  cr^t  for 
the  Itt^acies,  and  paid  the  duty  upon 
the  full  amount  of  the  legacies,  and 
also  a  duty  upon  a  sum  of  8000L 
and  upwards,  as  being  the  residuary 
estate  of  the  testator. 

The  third  point  was,  that  it  ap- 
peared from  the  account  that  pav- 
ments  were  made  in  respect  of^tne 
interest  upon  legacies  given  by  the 
will  of  Mr.  Rob^t  Hutton. 

With  respect  to  the  credit  in  ac- 
count of  the  64,311/.,  represented  to 


have  been  the  amount  due  from  the 
partnership   to  the  estate  of  Mr. 
Robert  Hutton  at  the  time  of  his 
death,  it  appears  by  the  balance  sheet, 
or  raUier  on  the  balance  sheet  than 
by  it,  in  the  year  1848,  immediatelj 
preceding  the  death  of  the  tesUtor 
that  the  testator  had  capital  in  the 
concern  to  the  amount  of  64»000i. 
and  more.    It  is  dear,  theiefoce, 
that   the  64,0001.    and  odd  most 
have  stood  on  some  sheet  or  other 
in  the   books   of  the  partnenh^ 
to  the  credit  of  the  testator;  and 
if  it  had  been  left  standing  in  the 
books  of  the  partnenhip  to  tot  credit 
of  the  testator,  it  never  wonld  hate 
met  the  miyments  vrhidi  were  made 
by  Mr.  W.  M.  Hutton  as  executor 
and  surviving  partner  on  account  of 
tibie  estate  of  the  testator  m  respect 
of  the  debts  and  liabilities  of  the 
testator's  estate.    It  was  neoeasaryi 
therefore,  in  all  ordinary  book-keep- 
ing, as  I  apprehend,  that  the  sum  of 
64,000{.  and  odd,  should  be  deah 
with  in  account  so  as  to  meet  the 
payments  which  vrere  to  be  made  on 
account  of  the  testator's  estate ;  for  H 
was  a  great  portion,  or  nearly  the 
whole,  of  the  assets  of  the  testator 
out  of  which  those  payments  were  to 
be  made,  and  that^  I  think,  is  q^ 
suffident  to  acoount  for  the  ft^  cC 
the  64,00021  having  been  traosferred 
from  the  account  of  the  testator  m 
the  books  of  the  partnerailup  to  the 
account  of  the  ezecatort  of  the  tes- 
tator. 

But  then  it  is  sud  there  not  only 
was  64,000f.  transferred  to  this  ac- 
count, but  that  there  was  a  further 
transfer  of  the  amount  of  the  Un- 
cles from  the  executorship  aoooont 
to  the  account  of  the  several  ^S*^^ 
and  it  was'  urged  -verr  slrongy^^ 
that  was  almost  conclnsive  evidace 
of  the  intention  on  the  part  of  Mr. 
W.M.  Hutton  to  admit  m«^^ 
the  payment  of  those  legadei.  w 
vrhen  you  look  to  tlie  Acts  of  the 
case,  I  do  not  think  that  the  ftctrf 
the  account  having  been  opened  widi 

the  legatees  at  all  advanoss  the  <^ 
because,  according  to  the  provisww 
of  R.  Hutton's  will,  the  legacies  were 
to  remain  in  the  oonoem,  and,  tiier^ 
fore,  it  was-  correct  that  accounts 
shoidd  be  opened  with  the  l^**f 
in  acoount  with  the  paitncrsaip  m 
which  their  legades  were  to  remais. 
I  think,  thereSnre,  that  no  mference 
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estate  of  W.  M.  Hatton  for  B.  B.  Hntton's  I^cy  was  heard 
before  Yice-Chancellor  Stuart,  who  treated  the  case  as  con- 


is  to  be  deduced  from  that  fact. 

No  iMiTiDeiit  on  account  of  the  prin- 

cipu  of  these  legacies  appears  eTer 

to  hare  been  made  to  any  of  the 

legatees,— no  notice  ever  given  by 

the  ie^itees  of  requiring  payment  of 

tfae  pnociDal  of  their  l^acies,  and  as 

to  one  at  least  of  those  legatees  no 

oommiuication  i^ypears  to  have  been 

made  to  the  legatee  upon  the  opening 

of  that  account.  I  tiimk  it  would  be 

^'ng  much  too  far  to  hold  that  an 

execotor  who  merely  opens  an  ao- 

cGont  in  his  books  in  respect  of  the 

uaoBDt  which  is  dne  to  a  legatee 

abottld  in  that  state  of  circumstances 

alone,  without  any  communication 

hifing  been  had  with  the  l^tee,  be 

charged  as  upon  an  admission  of 

assets. 

Tbea  let  us  consider  how  this  case 
stands  upon  the  residuary  account. 
No  doubt  it  is  a  strong  circumstance 
*gaiost  an  executor  tmit  he  has  ren- 
«red  an  account  tothe  Stamp  Office 
in  wluch  he  has  taken  credit  for  the 
fan  amount  of  the  legacy,  and  that 
^  bdng  residuflsy  legatee,  paid  the 
datj  upon  the  residue.    But  before 
the  Court  can  act  conclusively  upon 
the  fact  of  such  an  account  being 
'Bodered,  justioe  requires  that  it 
should  examine  the  particulars  of 
^  account ;  and  upon  examining 
^  account  it  will  be  found  that 
the  whole  items  which  the  execntor 
charped  himself  with  in  that  accoimt 
coonst  of  some  small  amount  of  cash 
*iudi  was  at  the  testator^  bankers 
sod  in  his  house,  of  some  furniture 
•ad  wine,  and  a  sum  of  43,00(tf.  and 
«k^  adnutted.  to  be  the  amount  of 
the  mterest  of  the  testator  in  the 
P^^taerah^     oonoern.      Therefore, 
pnafd/Kfoe,  we  should  have  a  charge 
bjr  this  gentleman  of  43,000/.  as  re- 
cond  mm  the  partnership  concern, 
fiat  hwkiiig  SI  bttle  more  minutely 
into  the  aocount,  and  at  the  docu- 
iiunti  upon  which  the  account  is 
finmded,  we  find  that  this  48,0002. 
ttd  the  dividenda  upon  it  are  not 
^^^  as  bchiff  due  mmi  him  as  re- 
ceived froiia£e  teatator's  estate,  but 
vtuad  to  be  doe  for  the  amount  of 
the  te8tator*a  share  in  Ihe  partner^ 
^ip  ooDcem.     Therefore,  the  whole 
^eet  of  die  48,OO0L  having  been 
entered  in  the  account,  and  the  duty 
paid  by  him  oq  the  3,e00i,  is  dis- 
placed by  the  proof  that  that  was 
done  as  upon  sua  estimated  amount. 


and  not  as  upon  an  ascertained 
amount. 

Then  with  reference  to  the  (ques- 
tion of  interest  upon  the  legacies,  it 
seems  to  me  that  such  payment 
always  adbnits  of  explanation.  No 
doubt  if  payment  of  interest  on  a 
l^racy  has  gone  on  for  a  long  period 
oryeara  it  may  be  too  strong  to  be 
got  over,  but  here  the  interest  is 
credited  in  the  account,  and  only 
small  sums  have  been  dxiiwn  out  by 
the  l^atees ;  indeed,  I  am  not  sure 
that  they  received  more  than  the 
salaries  to  which  they  were  entitled 
for  their  services  in  the  business.  I 
think  this  is  not  of  itself  sufficient  to 
bind  tiie  executor  so  as  to  compel 
him  to  make  payment  of  those  Isa- 
acs. 

Then  an  observation  was  made  by 
Mr.  Letria  which  tends  rather  strongly 
to  confirm  the  view  that  I  take  that 
there  was  not  here  an  admission  of 
assets.  Mr.  Letiris  stated  that  there 
was  an  entry  of  interest  with  the 
letters  P.  L.,  referring  to  the  profit 
and  loss  account.  Now  if  that  be 
so,  I  think  that  would  tend  very 
strongly  to  show  that  in  making  that 
entry  of  the  interest  the  executor 
was  in  truth  acting  directly  upon 
the  provisions  which  were  contained 
in  the  will,  and  charging  the  interest 
as  against  the  partnership,  and  not 
as  against  himself  individually. 

Mother  view  that  was  taken  in 
^s  case,  whidi  was  very  ably  argued, 
was  that  this  testator  might  be  con- 
sidered to  have  elected  to  take  the 
share  of  his  brother  in  the  partner- 
ship, at  the  sum  of  64,000^.,  and  to 
take  upon  himself  payment  of  the 
liabilities;  but  my  teamed  Brother 
has  already  stated  his  view  of  that 
part  of  the  case,  and  in  addition  to 
that  view,  it  is  to  be  considered  that 
the  mode  in  which  this  sentleman 
dealt  with  this  account  mi^t  be  con- 
sistent with  the  view  einier  of  his 
having  elected,  or  not  having  elected. 
He  hful  a  right  to  retain  the  assets 
in  the  partnership,  and  I  think  we 
cannot  conclude  tnat  he  intended  to 
elect  to  take  the  burthen  upon  him- 
self, when  he  had  the  same  right 
without  taking  that  burthen  upon 
himself. 

It  seems  to  me,  upon  these  grounds, 
that  the  order  ought  to  be  varied, 
and  that  these  demands  should  be 
entered  as  claims  ag^nst  the  estate, 
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eluded  bj  the  decision  of  the  Lords  Justices  on  the  two  other 
claims,  and  directed  this  chum  also  to  stand  as  a  dum  only. 
B.  R,  Hutton  and  his  tmstees  now  moved,  by  way  of  appeal 
from  this  decision. 

Mr.  Matins  and  Mr.  T.  Terrell,  for  the  appellants. 

TTie  Vice-chancellor  treated  this  case  as  concluded  by  tk 
decision  of  yonr  Lordships  on  the  claim  by  two  other  legatees, 
but  we  do  not  proceed  on  the  ground  of  admission  of  aseeU. 
We  say  that  the  marriage  of  R.  R.  Hutton  took  place,  and  a 
settlement  was  made  by  himself  and  by  his  wife's  father,  on  the 
faith  of  representations  by  W.  M.  Hutton,  that  the  legacy  of 
500021  would  be  paid;  and  the  person'  making  such  representa- 
tions on  which  other  parties  have  acted,  is  bound  to  make  them 
good :  Berrisford  v.  Milward.  (a)  The  decision  of  the  House  of 
Lords,  in  Jorden  v.  Money  {h\  does  not  impugn  this  doctrine. 

Mr.  Bacon  and  Mr.  Selwyn,  for  the  creditors  prosecuting  the 
decree,  opposed  the  didm. 

Mr.  Malins  in  reply. 

The  Lord  Justice  Kniqht  Bruce.  I  do  not  see  any 
reason  for  departing  from  the  conclusion  at  which  we  arrived  on 
the  1st  of  December  last.  I  still  think  that  it  was  correct;  bat 
I  think  also  that  the  present  case  is  importantly  di£fereiit  It 
seems  to  me  that,  making  every  allowance  that  ought  to  be 
made  in  the  respondents'  flavour  for  the  bias  under  whid  o( 
necessity  Mr.  Snell  and  Mr.  R.  R.  Hutton,  however  respecta- 
ble, gave  their  evidence,  the  just  inference  from  the  whole  of 
the  materials  before  the  Ck>urt  is,  that  Mr.  Snell  consented  to 
the  marriage  of  his  daughter  upon  such  settlement  as  was 
made,  and  that  Mr.  Snell  and  Mr.  Robert  Bosseter  Button 
executed  the  settlement  that  was  executed,  upon  the  faith  of  a 
representation  in  fact  made  by  Mr.  W.  M.  Hutton  to  each  of 
them,  that  the  legacy  of  5000/L  was  a  substantial  and  safe  legacy 
due  and  to  be  paid,  although  the  payment  of  it  might  be  and 
was  to  be  deferred. 

The  expresrion  of  one  of  the  rules  belonging  to  this  depart- 
ment of  the  law  which  is  to  be  found  in  Lord  EldmCs  judgment 
m  the  ease  oi  Evans  v.  Bieknell(e)f  has  been  always  deemed 


reservuiff  the  diyidends  upon  them, 
and  with  liberty  to  the  parties  to 
take  such  proceedings  as  they  may 
be  advised. 

The  following  cases  were  referred 
to  during  the  argument:  Pottk^ 
tktoaUe  ▼.  Matouey,  6  Hare,  33.  n. ; 
Clark  T.  Bates,  2  De  G.  &Sm.203.; 


BtxrfiardY.Ptmifi'ett.SMjl&Ct^^r 
Lazonby  t.  Eawscn^  2  Sm.  &  ^^ 

267.,  3  £q.   Rep.    89. ;  WkHBi  v. 

Hemiing,  2   Beay.   396.;  Eart  ▼• 

Minore,2  Cr.  k  Mee.  70a ;  Grtg^ 

y.  HarmaHj  1  Moo.  &  Pijne,  S09. 

(a)  2  Atk.  49. 

(h)  23  L,  J.  (N,  S.)  865. 

(c)  6  Yes.  183. 
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ntbfactory  and  right.  His  language  is,  —  '^  It  is  a  very  old 
liead  of  Equity,  that  if  a  representation  is  made  by  one  person 
to  another  person  going  to  deal  in  a  matter  of  interest  upon  the 
&itli  of  that  representation,. the  former  shall  make  that  repre* 
sentatioQ  good  if  he  knows  it  to  be  fSedse."  If  the  representa- 
tion, which  I  consider  proved  to  have  been  made  by  Mr.  W.  M. 
Hatton,  was  true,  there  is  an  end  of  the  dispute —  his  estate 
oires  the  money.  If  the  representation  was  untrue,  it  is  not  too 
much  to  say  that  he  must  be  taken  to  have  known  it  to  be  un- 
trae,  and  I  am,  therefore,  satisfied  that  not  only  as  to  the  4000/. 
settled,  but  also  as  to  the  residue  of  the  5000/.,  which  was  not 
settled,  namely,  the  779il,  the  father's  estate  is  bound  to  make 
good  that  representation.  Consequently,  the  father's  estate  is 
a  debtor  for  the  money. 

Ths  Lord  Justicb  Tubkeb.  This  case  appears  to  me  to 
stand  upon  grounds  wholly  different  from  the  case  which  was 
before  us  in  December  last  The  question  then  was  simply 
whether  W.  M.  Hutton  had  bound  himself  by  his  admission  of 
aoets  of  Robert  HutUm ;  and  if  this  case  now  before  us  had 
tnmed  upon  the  same  point,  I  certainly  should  have  arrived  at 
the  same  condunon.  But  this  question  appears  to  me  to  turn 
upon  wholly  different  grounds. 

The  question  here  is,  whether  W.  M.  Hutton  has  bound  him- 
self by  representations  .made  upon  the  marriage  of  his  son,  and 
which  induced  that  marriage.     Now,  looking  at  the  evidence  in 
this  case,  I  feel,  I  may  say,  no  doubt  upon  the  question  so  far 
as  respects  the  4000/.    Looking  to  the  statement  that  Mr.  Snell 
makes  as  to  the  treaty  for  the  marriage  of  Robert  Bosseter 
Hutton  with  his  daughter,  he  says,  **  Previously  to  such  mar- 
riage, the  said  B.  R.  Hutton  informed  me  that  his  pitoperty 
consisted  of  the  sum  of  5000il,  then  in  his  father's  hands,  and 
for  which  he  received  interest"    Now,  the  representation  is 
accurate,  as  it  appears  by  the  accounts  which  are  contained  in 
the  books  of  the  father,  in  which  credit  is  given  for  that  interest 
against  moneys  drawn  out  by  the  son  from  the  father.     Then 
Mr.  Snell  goes  on  to  state  that  he  saw  the  father  upon  the  sub- 
ject, and  gives  an  account  of  a  conversation  which  took  place 
between  them,  with  reference  to  the  settlement.     [His  Lord- 
ship here  read  the  passage  of  Mr.  Snell's  affidavit  which  is  set 
out  above,  down  to  the  words  in  italics.]     Then  afterwards  a 
conyersation  went  on,  and  they  came  to  an  agreement  that  this 
sum  of  40002.^  part  of  the  legacy  of  5000/.,  should  be  paid  by 
five  instalments  of  800/.  each,  instead  of  its  being  paid  according 
to  the  provirions  of  the  will.     Here,  then,  is  a  distinct  repre- 
sentation by  the  father  that  the  legacy  of  5000/.  to  the  extent 
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of  4000/.  should  be  forthcoouDg  for  the  purpose  of  the  seUle- 
mentj  by  five  annual  instalments  of  SOOL,  and  upon  that  the 
son  enters  into  a  covenant  —  not  that  he  will  pay  it,  but  that  it 
shall  be  paid  by  the  instabnents  tbut  are  stipulated  for,  which 
had  formed  the  subject  of  agreement  between  the  two  fiUhen. 
I  think^.  therefore,  upon  these  representations  there  is  do  doubt 
as  to  the  4000^,  that  the  father  had  made  himself  liable  for  it 

Then  comes  the  question,  how  does  the  matter  stand  as  to 
the  779/.?  I  had  felt  more  doubt  upon  that,  for  the  evideaoe 
of  Mr.  Snell  refers  merely  to  a  conyersation  as  to  the  40001., 
and  does  not  touch  the  balance  of  the  legacy  beyond  the  40001^ 
but  upon  looking  at  the  affidavit  of  Mr.  K.  B.  Huttoo,  I  find 
he  distinctly  states  this :  [his  Lordship  here  read  the  above 
extract  from  B.  B.  Button's  affidavit.]  I  think,  therefore,  it 
must  be  taken  upon  that  statement,  there  being  no  evideace  to 
contradict  it,  that  there  were  those  representations  by  the 
father,  that  the  whole  50002^,  and  not  merely  the  4000/.  which 
was  put  into  settlement,  would  be  forthcoming.  No  evidence 
has  been  read  to  us  in  answer  to  this  statement,  and  I  think  in 
that  state  of  circumstances  it  ihust  be  assumed  that  the  marriage 
took  place,  not  merely  upon  the  representation  by  the  &ther, 
that  the  4000/.  would  be  paid,  but  also  upon  the  represoita- 
tion  that  the  son  would  be  entitkd  to  the  balance  which  would 
be  due  to  him  in  respect  of  the  50002. 

Observations  have  been  made  with  reference  to  what  pasttd 
in  the  House  of  Lords,  in  the  case  of  Jarden  v.  Moneg*  (a)  I 
have  looked  at  the  report  of  that  case,  and  I  find  that  the  deci* 
sion  turns,  as  I  supposed  it  did,  upon  the  facts  of  the  case.  The 
principle  of  Law  upon  the  subject  does  not  seem  to  have  been 
affected;  whether  the  facts  were  rightly  or  wrongly  viewed ii 
not  the  question  we  have  to  consider.  The  Lord  Chaneellar,  in 
giving  judgment,  says  this :  '^  There  are  two  points  on  which  it 
is  said  that  the  parties  have  lost  their  right  to  enforce  the  bend. 
The  first  is,  that  previous  to  the  respondent's  marriage,  Mn* 
Jorden  represented  that  the  bond  had  been  abandoned  by  her, 
and  that  on  the  futh  of  that  representation  the  marriage  was 
contracted ;  and  then  it  was  siud  that  on  a  principle  of  Equitjj 
if  a  person  makes  a  false  representation  to  another,  and  that 
other  acts  on  it,  as  a  primd  facie  proposition,  the  person  who 
made  the  false  representation  shall  not  afterwards  be  allowed 
for  his  own  benefit  to  set  up  that  which  he  said  was  falser  end 
that  that  general,  nay  universal  principle,  especially  applies 
when  it  affects  an  intended  contract  of  marriage.''  Then  he 
refers  to  the  cases  upon  the  subject,  and  winds  up  what  be  wp 

(a)  23  li.  J.  86^. 
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upon  that  pomi  thus :  **  These  principles  are  perfectly  intelligi- 
ble^ and  are  consistent  with  good  sense^  and  I  should  not  wish 
even  to  appear  to  question  them.  Indeed,  they  might  be  carried 
much  further,  where  neither  falsehood  nor  fraud  was  intended ; 
but  if  a  party  has  merely  misled  another,  if  he  believed  that  the 
futy  80  misled  was  to  act  on  that  misrepresentation,  that 
would  be  suffident" 

Now,  I  quite  adopt  that  principle.  I  believe  it  to  be  con- 
nstent  with  the  law  of  the  Ciourt,  and  I  think  here  that  the 
parties  have  been  led  into  this  contract  of  marriage  upon  the 
Noting  of  the  i^epresentation  made  by  the  fiither,  and  I  think, 
therefore,  that  the  &ther  must  give  effect  to  that  representation, 
ftud  the  trustees  of  the  settlement  must  be  admitted  creditors 
for  40001,  and  the  son  for  779L,  the  residue  of  the  5000/. 

Ihs  Lord  Justice  Knight  Bbucb.  And  any  interest 
that  may  be  due. 

Solicitors :  fF,  Murray ;  James  8f  John  Hopgood ;  and  Clarke 
i'  Morice, 
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DAVIS  V.  THE  EAEL  OF  DYSART. 

i  HIS  was  a  suit  by  the  mortgagee  of  a  remainderman  against 
the  tenant  for  life,  for  production  of  title  deeds. 

By  indenture  dated  the  18th  of  November  1841,  and  made 
between  Lord  Huntmgtower  of  the  one  part,  and  Moss  Davis 
of  ttie  other  part,  it  was  witnessed  that,  in  consideration  of 
certam  sums  advanced  by  Davis,  Lord  Huntingtower  conveyed 
to  Davis,  his  heirs  and  assigns,  during  the  life  of  Lord  Hunt- 
ingtower^ all  and  singular  the  ireehold  manors,  &c.  which  were 
comprised  in,  or  which  passed  by  the  residuary  devise  contained 
ui  the  will  of  Sir  William  ToUemache,  and  also  all  the  freehold 
manorB,  &c.,  which  abeady  had  been,  or  thereafter  might  be, 
pardiased  in  pursuance  of  the  trusts  of  the  same  will ;  and  also 
all  oAer  the  freehold  manors,  &c.  whatsoever  and  wheresoever 
of  or  to  which  the  said  Lord  Huntingtower  was  seised  or  en- 
titled, in  possession,  reversion,  remainder,  expectancy,  or  other- 
wise, either  under  or  by  virtue  of  the  said  recited  will  of  Sir  W. 
ToUemache  or  otherwise  howsoever. 

The  deed  contained  no  recital  that  Lord.  Huntingtower  was 
entitled  to  any  estates  other  than  those  which  passed  by  the 
wfll  of  Sir  W.  ToUemache. 

"^tercft  in  the  estate,  which  aach  penon  or  his  mortgagee  claims,  is  clear  and 
'^^xooable  cause  of  litigation. 

QQ  4 
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*  In  1842,  Davis  filed  a  bill  against  Lord  Hnntbgtower  for 
an  account  of  what  was  due  upon  his  mortgage,  and  in  1845 
obtained  a  decree  for  a  sale  of  the  interest  of  Lord  Hunting- 
tower  in  the  estates  devised  by  Sir  W.  Tollemache,  Upon  the 
hearing,  on  further  directions  in  1847,  a  sale  was  directed  of 
the  interest  of  Lord  Huntingtower  in  all  the  estate  compiised 
in  the  indenture  of  mortgage. 

'   Lord  Huntingtower  became  bankrupt  soon  after  the  filing  of 
the  biU  in  1842. 

In  1854  Davis  filed  the  present  bill  against  the  Earl  of 
Dysart  for  the  production  and  inspection  of  the  title  deeds 
relating  to  the  estates  to  which  the  Earl  was  entitled  as  tenant 
for  life  under  the  will  of  Sir  W.  ToUemache,  and  under  the 
settlement  and  will  of  Wilbraham,  Earl  of  Dysart,  dated  respect- 
ively the  3rd  and  4th  of  December  1804,  with  remainder  as  to 
some  of  those  estates  to  Lord  Huntingtower  for  life,  and  as  to 
others  to  him  in  tiul. 

The  title  to  these  estates  was  long  and  complicated,  bat  the 
facts  and  circumstances,  so  far  as  they  are  necessary  to  eiM)w 
the  rights  of  the  tenant  for  life  and  remainderman,  are  as 
follow :   By  an  indenture  dated  the  3rd  of  December  1804, 
Wilbraham,  Earl  of  Dysart  settled  certain  estates,  subject  to  a 
condition  that,  on  the  happening  of  a  particular  event,  the  per- 
sons entitled  under  the  limitations  therein  contained  should 
convey  those  estates  to  certain  uses.     By  his  will  dated  the  4th 
of  December  1804,  he  devised  other  estates,  subject  to  a  Uke 
condition.     By  the  will  of  Sir  William  Manners  (afterwards 
ToUemache)  dated  1827,  the  defendant  is  tenant  for  life  of 
certain  estates  with  remainder  to  Lord  Huntingtower  for  life, 
and,  assuming  no  forfeiture  to  have  been  incurred  by  breach  of 
the  condition  contained  in  the  deed  and  will  of  Earl  Wilbra- 
ham, the  defendant  is  also  tenant  for  life  of  the  estates  settled 
by  the  indenture  of  the  drd  of  December  1804,  with  remainder 
to  Lord  Huntingtower  in  tail,  and  tenant  for  life  of  the  estates 
devised  by  the  will  of  Earl  Wilbraham,  with  remainder  to 
Lord   Huntingtower  for  life.     If  a  forfeiture  has   been  in- 
curred, the  defendant  is,  or  claims  to  be,  absolutely  entitied  to 
the  estate  of  Earl  Wilbraham  as  a  purchaser  for  valuable  con- 
sideration from  John  ToUemache,  in  whom  the  estates  there* 
upon  became  vested. 

Mr.  J2.  Palmer  and  Mr.  Jessell,  for  the  plaintiff^,  oontended  that 
the  settled  and  devised  estates  of  Earl  Wilbraham^  as  well  as  the 
estates  of  Sir  W.  ToUemache,  were  included  in  his  mortgage; 
that  no  forfeiture  took  place ;  but  that  if  a  forfeiture  did  take 
place,  the  purchase  from  John  ToUemache  of  the  claim  arising 
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therefrom,  and  the  deeds  by  which  it  was  effected,  operated  also 
as  a  forfeiture  of  all  the  interest  of  John  ToUemache,  because  he 
did  not  convey  the  property  to  the  uses  of  the  original  settle- 
ment, in  which  case  the  interest  of  Lord  Huntingtower  would 
not  be  affected ;  and  thirdly,  that  if  John  Tollemache  had  any- 
thing^ it  was  a  mere  right  of  entry,  which  could  not  at  that 
time  be  conveyed  by  deed,  inasmuch  as  the^  transaction  took 
place  prior  to  the  statute  8  &  9  Yict.  c,  106.,  and  that  therefore, 
the  deeds  carrying  the  purchase  into  execution  took  effect  merely 
as  a  release  of  that  right  of  entry,  which  release  must  enure  to 
the  benefit  of  all  persons  interested,  except  the  disseizor ;  and 
that  consequently,  in  this  view  of  the  case,  the  transaction 
operated  as  an  entire  extinguishment  of  the  right,  whatever  it 
was,  under  any  forfeiture.  That  a  tenant  for  life  cannot  buy 
up  a  daim  for  the  purpose  of.  excluding  a  reversioner,  or 
those  who  claim  under  him,  but  that  he  becomes  a  trustee  for 
them. 

They  cited  the  following  cases:  Lempster  v.  Pomfret^a), 
Ivie  V.  Jw(ft),  Briffstocke  v.  Mansel{c\  Noel  v.  Ward{d)y 
Reeves  v.  Reeves  {e\  Ford  v.  Peering  (^),  Southhy  v.  Stone^ 
house  (A),  Smith  v.  Cooke*  (i) 

Mr.  Lhyd  and  Mr.  Tripp,  for  the  defendant,  admitted  that 
the  estates  devised  by  the  will  of  Sir  W.  Tollemache  were  in- 
cluded, but  denied  that  either  of  the  other  estates  passed  by  the 
deed;  first,  because  Lord  Huntingtower  had  no  interest  in  these 
estates  at  the  time  of  the  mortgage,  by  reason  of  a  forfeiture 
anang  from  noncompliance  with  the  conditions  contuned  in  the 
deed  and  will  of  Earl  Wilbraham ;  and  secondly,  because  even 
if  Lord  Huntingtower  had  any  interest  therein,  still  the  mort- 
gage deed  neither  was  intended  by  the  parties  to  pass,  nor  did 
it  in  fact  pass  his  interest  in  these  estates,  but  that  such  interest 
(if  any)  was  claimed  by  his  assignees  in  bankruptcy,  who  were 
not  parties  to  this  suit ;  and  the  defendant  claimed  to  be  abso- 
lutely entitled  to  both  estates  of  £^1 1/Vllbraham,  as  a  pur- 
chaser for  valuable  consideration  from  John  Tollemache. 

They  cited  lucent  v.  lucent,  (A) 

'Mi.  R.  Palmer  in  reply. 
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The  Master  of  the  Bolls.  This  is  a  suit  simply  for 
the  production  of  certain  deeds  and  documents  in  the  possession 
of  the  defendant,  relating  to  several  estates,  of  which  he  is 
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tenant  for  life,  at  the  instanoe  of  a  peraon  who  daims  to  be 
mortgagee  of  the  reversion  of  thoee  estatesy  and  who  zeqnires 
their  production  in  order  to  enable  him  to  make  hia  mortgage 
security  available  by  sale  of  the  interest  thereby  conveyed  to 
him.  The  bill  prays  no  further  or  ulterior  relief ;  andaltiioiigh 
the  suit  is  of  so  simple  a  nature,  the  questions  to  which  it  hu 
given  rise  are  of  a  very  different  character. 

The  first  and  preliminary  question  is  whether  the  xevecaonei 
or  his  mortgagee  is  entitled  to  compel  the  tenant  for  life  m  pos- 
session to  produce  the  title  deeds  rebttbg  to  the  estate  for  the 
purpose  of  dealing  with  the  reverabn  in  such  manner  as  maybe 
thought  fit.  It  is  not  disputed  that  the  tenant  for  life  is  entitled 
to  the  custody  of  the  deeds  and  documentSi  but  it  is  contended 
that  a  person  interested  in  the  same  lands  under  the  aune 
settlement,  may  compel  their  production  for  any  proper  parpoee. 
The  defendant  contends  that  this  discovery  and  production  ia 
limited  to  cases  where  it  is  sought  as  ancillary  to  some  ultenoc 
relief,  and  that  a  bill  confined  to  the  mere  purpose  of  prodoo- 
tion  and  inspection  is  a  novel  ezpeiiment,  unsupported  by 
authority,  and  one  which  ought  to  be  discouraged  by  the 
Court 

On  this  question  I  am  of  opinion  that  any  person  entitled 
to  a  vested  remainder  may  maintain  a  suit  against  the  teDsat 
for  life  for  the  sole  purpose  of  production  and  inspection  of  the 
titie  deeds  and  documents  relating  to  the  estate  in  the  poeeee- 
sion  of  the  tenant  for  life,  in  order  to  enable  the  remaindennan 
to  deal  with  his  property  as  he  may  ccmsider  most  to  his  advan- 
tage. I  think  it  unnecessary  to  go  through  the  vaiioua 
authorities  upon  the  subject  They  all  tend  in  the  same  direc- 
tion; and  although  in  some  of  them,  as  in  that  of  LempiUf^. 
Pom/ret,  they  intimate  that  the  ordering  of  tiiis  produotion  ia 
not  a  matter  of  right,  but  rests  in  the  discretion  of  the  Court, 
and  that  it  will  not  be  directed  unless  for  a  purpose  which  the 
Court  shall  deem  to  be  proper,  still  I  think  the  principle  is  that 
the  remainderman,  or  his  mortgagee  who  stands  in  his  place,  la 
entitled  to  and  may  compel  suoh  production ;  and  if  it  be  sng* 
gested  that  the  purpose  for  which  the  documents  are  required 
is  an  improper  one,  that  the  burden  of  the  proof  of  this  lies 
upon  the  person  resisting  the  production.  In  the  present  caae 
this  is  not  attempted,  and  the  plaintiff  has  obtained  a  decretal 
order  for  the  sale  of  all  the  property  comprised  in  his  mortgage 
security. 

If  there  were  nothing  more  in  this  case,  I  should  not  hesitate 
to  direct  the  production  sought  by  the  plaintiff,  bat  the  case 
involves  many  other  matters.    It  is  admitted  that  the  plaintiff 
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cannot  require  the  prodaotion  of  doomneiita  lektbg  to  eatntes 
in  which  he  haa  no  interest  He  elaims  no  interest  except 
aoder  his  mortgage  deed  of  the  18th  of  November  184]»  and 
takea^  therefore,  nothing  but  what  Lord  Hontingtower  had  to 
convey  at  the  time,  and  only  so  much  of  that  as  is  actually  con- 
veyed by  the  deed  itself.  The  decision  of  the  question  what 
estate  or  interest  Lord  Huntingtower  had  to  convey  at  the  time 
of  the  mortgage^  involves  several  matters  of  nicety  and  im- 
portance. 

[His  Honour^  after  an  elaborate  statement  of  the  titl^ 
proceeded.] 

In  this  state  of  things  I  am  (^opinion  that  the  plaintiff  is 
entitled  to  the  production  of  the  deeds  and  documents  relating 
to  the  estates  which  passed  under  the  will  of  Sir  W.  ToUe* 
macbcj  but  not  to  those  which  relate  either  to  the  estates 
indaded  in  the  settlement  of  1804^  or  to  thoee^which  passed  by 
the  will  of  Earl  VfTUbraham. 

The  right  to  the  production  of  such  deeds  and  documents 
exists,  in  my  opinion,  only  where  the  title  of  the  plaintiff  to  the 
interest  he  claims  in  the  land  is  dear  and  undisputed.  By 
using  the  word  undisputed,  I  do  not  mean  that  a  tenant  for 
life  could  prevent  a  reversioner  from  obtaining  such  production 
by  simply  denying  the  necessary  inference  of  law  arising 
from  admitted  facts,  but  where  a  reasonable  cause  of  litigation 
exists^  and  in  my  opinion  that  exists  here,  as  a  reference  to  the 
prindpal  points  discussed  before  me  will  show  with  abundant 
deamess. 

My  intention  is  to  avoid  expressing  any  opinion  on  these 
various  points  which  si^gest  condderations  of  great  nicety  and 
importance.   My  object  in  referring  to  them  is  to  show  that  the 
Court  cannot  give  the  jdaintiff  the  relief  he  seeks  without  de- 
ciding in  his  &vour  and  against  the  defendant  various  collateral 
questions  as  to  the  right  to  the  estate  not  now  properly  ripe  for 
dedfiioxL    To  ^ve  the  plaintiff  the  production  he  seeks  is  in 
effect  to  dedde  inddentally  those  questions  in  a  manner  to 
conclude  no  one,  but  in  a  way  which  may  prejudice  rights  here- 
after to  arise  and  be  determined.    If  the  time  had  arrived  when, 
according  to  the  plaintiff's  contention,  if  right,  he  would  be 
entitled  to  the  eqjoyment  of  the  property  in  possession,  and 
if  be  were  now  seeking  to  obtain  that  possesdon,  and  this  Court 
was  the  proper  tribunal  to  give  him  such  possession,  as  the 
property  is  claimed  adversdy  to  him,  the  production  and  in- 
dip&cAon  of  the  deeds  and  documents  relating  to  the  property 
could  only  be  given  incidentally  to  and  consequent  upon  his 
obtaining  a  decree  to  recover  the  estate.    But  here  the  pro- 
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1855.  duction  and  inepection  are  required^  while  bis  right  to  the 
MA8TEB  OF  estate  itself  is  a  matter  hereafter  to  be  determined,  that  right 
TH»  R01X8.  being  contested,  and  the  period  for  deciding  it  not  having 
arrived. 

-  This  alone  would  be  sufficient  to  induce  me  to  dismiss  the 
bill,  so  far  as  these  are  concerned,  but  the  questions  wUch 
spring  out  of  the  clauses  of  forfeiture  are  not  the  only  obstacles 
in  the  way  of  the  pliuntiff.  AnoAer  difficulty  presents  itsdt 
in  the  construction  of  the  mortgage  deed  under  which  he  daims. 
The  question  is  whether,  the  deed  being  wholly  mlent  respecting 
the  interest  of  Lord  Huntingtower  in  any  estates  other  than 
those  devised  by  the  will  of  Sir  W.  Tollemache,  and  the  plain- 
tiff at  least,  if  not  both  parties  to  the  deed,  being  ignorant  of 
Lord  Huntingtower's  interest  in  any  other  property,  the  ge- 
neral words,  '^  either  under  the  will  of  Sir  William  Manners, 
or  otherwise  howsoever,"  passed  the  interest  of  Lord  Honting- 
tower  in  the  property,  assuming  no  forfeiture  to  have  occurred. 
Decisions  to  some  extent  confficting  were  cited  to  maintjun  the 
propositions  adduced,  and  yet  the  assignees  of  Lord  Hunting- 
tower  under  his  bankruptqr,  who  are  mainly  interested  in  the 
question,  are  not  before  the  Court  to  support  thw  interesti 
which  is  in  direct  opposition  to  that  of  the  phdntiffl 

If  my  decision  were  to  bind  the  right  to  the  estate,  I  could 
not  with  propriety  do  so  in  the  absence  of  the  assignees.  I 
think  I  am  equally  precluded  from  giving  an  incidental  decision 
against  them  by  compelling  the  defendant  in  their,  absence  to 
produce  the  documents  of  title  to  the  estate  in  which  they  daim 
to  be  interested. 

The  same  prindple,  therefore,  is  involved  here,  which,  under 
the  dauses  of  forfeiture,  induces  me  to  hold  that  the  plaintiff 
must  establish  his  right  to  the  property  before  he  seeks  for  the 
production  of  the  title  deeds,  with  this  additional  impediment, 
that  the  adverse  claimants  are  absent. 

If  the  suit  instituted  by  the  plaintiff,  and  the  decrees  obtained 
by  him  for  the  enforcement  of  his  mortgage  security,  had  deter- 
mined his  right  to  the  estate,  the  case  would  have  been  different ; 
but  this  is  not  so.  The  bill  was  filed  in  1842,  and  the  prayer 
was  confined  to  seeking  an  account  of  what  was  due  on  the 
mortgage  security,  and  obtaining  a  sale  of  the  interest  of  Lord 
Huntingtower  in  the  estate  devised  by  the  will  of  Sir  W. 
Tollemache.  The  decree  made  in  1845  was  confinjed  to  that 
estate.  Li  1846  the  Master  found  what  amount  was  due,  and 
in  1847  a  decretal  order  was  made  on  the  cauae  being  heard 
upon  further  directions,  not  confined  to  that  estate^  but  directing 
a  sale  of  the  interest  of  Lord  Huntingtower  in  all  and 
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ike  real  and  personal  estate  comprised  in  or  subject  to  the  in- 
denture of  the  18th  of  November  1841. 

Even  if  the  last  order  is  not  to  be  interpreted  by  the  prayer 
of  the  bill  and  the  prior  decree,  the  matter  is  thus  left  exactly 
where  it  stood  btfore.  The  case  of  Lempster  y.  Pomfret  lays  it 
down  that  the  Court  has  a  discretion  in  these  matters  relative 
to  the  production  of  deeds  and  muniments  of  title,  so  far,  at 
leut,  as  r^ards  father  and  son,  and  which,  if  it  exist  between 
them,  must  extend  to  persons  claiming  under  them. 

My  opinion  is  that  this  is  not  a  case  in  which  the  pluntiff  is 
entitled  in  the  present  state  of  circumstances  to  any  production 
or  iDspection  of  the  deeds  relating  to  the  estates  included  in  the 
eettlement  or  in  the  will  of  1804.  The  plaintiff  is  entitled  to 
production  of  the  deeds  of  the  estate  devised  by  Sir  W.  Telle- 
mache,  and  may  have  a  decree  for  that  purpose,  but  as  this  was 
not  opposed  prior  to  the  institution  of  this  suit,  and  as  this  suit 
hss  been  occasioned  by  his  seeking  to  obtain  the  production  of 
deeds  to  which  he  is  not  entitled,  he  must  pay  the  costs  of  the 
suit  up  to  and  including  the  hearing. 

The  plaintiff's  bill,  therefore,  must  be  dismissed  as  to  these 
deeds,  without  prejudice  as  to  any  question  of  title  between  the 
parUes. 

Solicitors :  Spyer  jp  Son  ;  and  Hooper. 


IS56. 
* 

Kastbbof 
TKB  Rolls. 


Davib 

V. 

ThkEabl 
or  Dtsabt. 

Judgment 


BABOATE  AND  OTHERS,  Appellants, 
V.  SHORTRIDGE,  Respondent. 

1  HE  principal  question  in  this  case  was  whether,  tmder  the 
provisions  of  the  deed  of  settlement  or  partnership  of  the  New- 
castle, Shields,  and  Sunderiand  Union  Joint  Stock  Banking 
Company,  commonly  known  by  the  name  of  the  Union  Bank- 
ing Company,  the  respondent,  Richard  Shortridge,  had  ceased 
to  be  a  shareholder  in  that  company. 

The  deed  of  settlement  under  which  the  Union  Banking 
Company  was  established  bore  date  the  1st  of  October  1836, 
and  was  made  between  William  Chapman,  John  Mellar  Chap- 
man, and  Robert  Spence,  of  the  one  part,  and  the  several  other 
persons  whose  names  were  thereunto  subscribed  and  seals  affixed, 
of  the  other  part.  By  this  deed,  the  contemplated  share- 
holders covenanted  with  the  trustees  in  the  terms  contained 
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in  the  clauses  nambered  in  the  deed  of  settlement  from  6.  to 
169.  (a) 


Baboate 

V. 

Shobtbidgb. 

SiatemenL 


(a)  The  foUowinff  are  the  moat 
material  clauses  of  the  deed  in  refer- 
ence to  this  appeal,  viz. :  — 

No.  10.  '*  That  the  bnsiness  and 
affairs  of  the  companj  shall  be  con- 
ducted and  managed  so  as  not  to 
form  of  which  oontraTene  any  of  the  provisions  of 
was  gtvenl;  the  Acts  of  rarliament  relating  to 
that,  upon  such  joint  stock  banking    companies  of 

being  signed, 
and  &e  pro- 
posed slutre- 
holder  giving 
a  receipt  for 
the  same,  the 
name  of  the 
transferee 
should  be  en- 


more  than  six  persons,  and  under 
and  subject  to  the  several  regula- 
tions and  agreements  hereinafler 
contained.** 

No.  41.  '*  That  the  directors  shall 
meet  together  at  the  banking  house 
of  the  companj,  in  Newcastle-upon- 
Tvne,  once  at  least  in  every  tnree 
calendar  months,  and  at  such  other 
tered  in  a  book  times  as  they  shall  be  duly  convened 


in  the  manner  herdnafler  mentioned.*' 
No.  42.  "  That  every  such  meet- 
ing shall  be  styled  a  board  of  di- 
rectors.*' 

No.  45.  ^  That  no  business  shall 


at  an  extraordinary  board  of  directors, 
unless  three  or  more  directon  be 
present  at  the  commencement  of  the 
business,  and  at  the  time  when  % 
decision  shall  take  place  upon  the 
whole  or  any  part  of  the  busmess." 

Na  46.  ''  That  all  questions  re- 
lating to  any  business  or  matter  to 
be  transacted  or  agitated  at  the 
board  of  directors,  wall  be  decided 
b^  a  majority  of  the  votes  of  the 
durectors  present  and  not  dedining 
to  vote," 

No.  83.  **  That  the  board  of  di- 
rectors shall  cause  to  be  delivered  to 
every  perscm  executing  these  pre- 
sents, and  to  every  person  approved 
by  the  board  as  fit  to  be  a  holder  of 
any  shares  in  the  capital  of  the  com- 
pany, and  at  the  expense  of  such 
person,  or  of  the  company,  at  the  op- 
tion of  the  board  afler  the  entry  of 
his  or  her  name  and  place  of  ren- 
dence  in  *The  Share  Kegister  Book|' 
as  the  holder  of  such  shares,  one  or 
more  certificate  or  certificates  of  the 


called  the 
''Share  Regis- 
ter Book,"  as 
the  owner  of 
the  transferred 

shares ;  and       |j^  transacted  at  an  ordinary  board 
fo™5hold«    of  director.  uiJea  two  or  more,  nor 

of  the  shares 

should  cease  to  be  a  shareholder,  and  be  discharged  from  all  liability;  that  the  transferee  of  sharts 
should  receive  from  the  board  of  directors  a  certificate,  signed  by  three  of  the  directors,  of  the 
shares  then  standing  in  the  name  of  the  transferee  in  the  **  Share  Register  Book  ;*  that  tlM  direc- 
tors alone  should  have  power  to  make  any  entry,  erasure,  or  alteration  in  the  ^  Share  R^isttf 
Book,"  which  was  not  to  be  inspected  without  the  permission  of  the  board ;  that  if  the  bovd  of 
directors  should  refuse  their  consent  to  any  transfer  of  shares,  then  the  holder  thereof  was  to  be 
entitled  to  call  upon  the  company  to  purchase  such  shares  at  Uie  average  price  of  the  ten  next  pre- 
ceding sales  of  shares;  that  tiie  **  Share  Register  Book  "  should,  as  between  the  company,  and  the 
shareholders,  be  conclusive  evidence  on  the  part  of  the  company  whether  a  party  was  a  share- 
holder or  not,  and  that  the  certificate  delivered  to  the  shareholder  should,  as  between  the  oompany 
and  him,  be  conclusive  evidence  on  his  behalf  that  he  was  such  shareholder. 

A.,  who  was  an  original  shareholder,  having  sold  his  shares  to  B.,  gave  notice  thereof  to  the 
company,  and  B.  applied  fbr  and  obtained  a  certificate,  ngned  by  three  d^ectors,  of  his 
name  having  heen  registered  in  the  **  Share  Register  Book."  No  formal  consent  to  the  transfer 
was  ever  given  bv  a  board  of  directors ;  but  the  certificate,  which  was  not  in  the  form  given  ia 
the  deed  of  settlement,  was  aigned  first  by  the  managing  direetor,  and  afterwards  by  two 
other  directors  at  their  private  reaidenoes.  B.  signed  a  teceipc  for  the  sharea  The  eompaay 
then  made  a  return  to  the  Stamp  Office,  in  which  A.  was  stated  to  have  ceased  to  be  a  share- 
holder in  the  compan;|r,  and  subsequently  suspended  payment;  whereupon  a  call  was  madeoa 
B.,  which,  as  he  was  m  insolvent  circnmstaaees,  he  did  not  pay.  The  company,  with  a  ricw 
to  make  A.  responsible,  made  an  entry  in  the  **  Share  Register  Book,*'  to  the  ciect  thai  the  tram- 
fer  was  invalid,  not  having  been  made  with  the  consent  of  the  board  of  directors,  and  they  aisde 
another  return  to  the  Stamp  Office,  in  which  A.'s  name  was  inserted  as  a  shareholder.  The 
transfer  of  shares  had  always  been  made  in  the  same  manner.  On  an  action  at  Law  against  A., 
by  or  on  behalf  of  the  company,  it  was  hdd  that  the  provisions  of  the  deed  not  having  been  strictly 
complied  with,  the  transfer  was  invalid,  and  that  A.  was  liable  in  respect  of  such  shares.  A  biU 
in  Chancery  was  thereupon  filed  by  A.  for  an  injunction  to  restram  the  issuing  of  execntioD 
upon  the  judgment,  and  to  have  it  declared  that  he  was  no  longer  a  shareholder. 

Hdd  (affirming  the  decision  of  the  Mastbb  of  thb  Rolls,  the  Lord  Chakcxlloa  dissentiog), 
that  the  universal  custom  of  the  company  upon  the  transfer  of  shares  having  been  complied  with, 
they  could  not  set  up  their  own  improper  act  as  a  bar  to  the  non-ltability  of  A. ;  and  that  as 
between  himself  and  the  company  he  must  be  held  to  have  ceased  to  be  a  shareholder. 

Held  also^  that  the  clause  authorising  the  directors  to  make  entries,  erasares,  tte.  in  the 
"  Share  Register  Book"  did  not  empower  them,  after  the  return  made  to  the  Stamp  Office,  to 
make  an  alteration  to  the  effect  that  A.  was  still  a  shareholder,  or  to  make  a  return  to  the  Stua^ 
Office  to  that  effisct 
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The  deed  of  settlement  was  executed  by  nameroua  petsona 
\TiieB  thereto,  of  the  second  part,  as  original  shareholders  in 


shares  in  respect  of  which  he  or  she 
if  or  nuLj   oecome  a  shareholderf 
signed  by  three  of  the  directors,  spe- 
cking WQ  number  of  the  shares  and 
ibid  Dime  and   residence   of  such 
shuebolder,  and  that  such  shares 
stsod  in  his  or  her  name  in  '  The 
Share  Register  Book '  ss  the  ^holder 
thereof  and  shall,  if  required  so  to 
do,  cause  to  be  deliverea  to  every 
peraoD,  at  his  or  her  expense,  or  at 
the  expense  of  the  company,  at  the 
option  of  the  board,  on  his  or  her 
ceasing  to  hold  any  share  or  shares 
eomprised  in  one  certificate,  witii 
any  ahare  or  shares  that  may  be  re- 
tained  b^  him  or  her,  one  or  more 
new  certificate  or  certiQcates  of  the 
shares  retained,    signed   by    three 
directors,  spedf^inff  the  numbers  of 
the  shares  retamed,  and  the  name 
aadreadence  of  the  person  retain- 
ing the  same,  and  that  such  shares 
atuid  in  his  or  her  name  in  *The 
Share  Begister  Book'  as  the  holder 
thereof;  but  no  shareholder  requir- 
ing more  than  one  certificate  shall  be 
entitled  to  duplicate  certificates  of 
any  shares,  ana  in  the  cases  herdn- 
after  mentioned  the  board  of  directors 
shall,  upon  the  deUvery  of  such  cer- 
tificate, or  each  of  the  said  certifi- 
cates to  a  shardiolder  as  aforesaid, 
take  from  erery  such  shareholder 
one  or  more  receipt  or  receipts,  un- 
der his  or  her  hand,  for  su<m  certi- 
fictte  or  certificates,  in  such  form  aa 
the  board  shall  plrescribe.'* 

No.  84.  ''  That  the  board  of  di- 
rectors shall  cause  the  name  and 
place  of  residence  of  every  person 
for  the  time  beins  entitled  to  be 
registered  aa  the  hc&er  of  any  shares, 
and  the  proper  number  of  each  shares 
to  be  entered  in  a  book  to  be  kept 
for  that  purpose,  to  be  called  '  The 
Share  Begister  Book,*  and  diall  on 
reoeiving  at  the  banking  house  of  the 
oompanj,  in  Newcastle-upon-Tyne, 
notice  in  writing  of  a  shareholder 
having  dianged  nis  or  her  name  or 
place  of  reaidenoe,  and  of  his  or  her 
new  name  and  place  of  residence, 
cause  hia  or  her  new  name  and  place 
of  residence  to  be  entered  in  such 
book,  and  substituted  for  the  former 
name  and  place  of  residence.** 

No.  S5.  ""  That  the  board  of  di- 
rectors shall  alone  have  power  to 
make  any  entry,  erasure,  or  alteration 
in  *  The  Share  Bmster  Book,*  and 
the  same  ahall  be  kept  at  the  bank- 
ing house  of  the  company  in  New- 


castle-upon-Tyne, and  shall  not.be 
inspected  without  the  permission  of 
the  board.** 

No.  188.  "  That  every  person  for 
the  time  being  entitled  to  any  shares* 
in  the  capital  of  the  company,  shall, 
subject  always  and  without  preju- 
dice to  the  several  agreements  and 
provisions  herein  contained,  be  en- 
titled to  be  rej^tered  as  the  holder 
thereol^  or  to  dispose  of  the  same.** 

No.  144.  *^That  no  person  ihaU 
become,  or  be  registered,  as  a  share* 
holder  witJunU  the  ctnuetU  of  the 
board  of  directors^  who  may  on  the 
application  of  any  shareholder  or 
other  person  entitled  to  dispose  of 
any  shares,  tesdfy  the  same  by  a 
certificate  in  writing,  signed  by  three 
of  the  directors,  which  may  be  in  the 
form  following :  — 

'*  *  This  is  to  certify  that  we  the 
undersigned,  three  of  the  directors 
of  the  Newcastle,  Shields,  and  Sun- 
derland Union  Joint  Stock  Banking 
Company,  upon  the  application  of 
(name  and  description  of  |)erson  or 
persons  making  the  application),  tes- 
tified b^  his  (or  their)  signing  his 
(or  their)  name  (or  names)  in  the 
margin  of  these  presents,  consent 
that  the  shares  numbered 
respectively  in  the  capital  of  the 
company,  shall  be  transferred  to 
(name  and  descrmtion,  and  place  of 
abode  of  proposea  shareholder),  and 
that  the  name  of  the  said 
be  entered  in  "  The  Share  Begister 
Book**  of  the  company  as  the  lu»lder 
of  such  shares.  liatedthis 
day  of 

fThree  of  the  directors  of 

the  Newcastle,  Shields^ 

and  Sundef  land  Union 

.  Joint  Stock  Banking 

Company.*  ** 

No.  146.  **  That  after  such  certi- 
ficate of  consent  shall  be  duly  signed, 
and  after  the  proposed  shmholder 
named  therein  shall  have  executed 
such  deed  of  covenant,  or  given  such 
receipt  as  is  hereinafter  required  on 
the  acquisition  of  shares,  it  shall  be 
lawful  for  the  person  or  persons  ap- 
plying for  such  certificate  of  consent, 
or  for  the  proposed  shareholder 
named  therein^  to  require  that  the 
name  of  the  proposed  shareholder 
shall  be  entered  in  *  The  Share  Be- 
gister Book*  as  the  holder  of  the 
shares  mentioned  in  such  certificate, 
and  after  the  name  of  the  proposed 
shareholder  shall  be  entered  in  *  The 
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the  company,  and  among  others  by  the  respondent,  Bichard 
Shortridge,  and  it  was  as  to  one  hundred  shares  in  respect  of 


Share  Register  Book^*  the  former 

Baboatb  holder  or  owner  of  the  shares  men- 

9.  tioned  in  such  certificate,  and  all 

Shortkidoe.  persons  claiming  by,  from,  or  under 

Shu^m^L  ^^  ®^  ^*  except  the  proposed 
sftaumenL  glmreholder,  shall  not,  so  far  as  re- 
gards the  same  shares,  have  any 
claim  or  demand  whatsoeyer  either 
upon  or  against  the  company,  or  the 
capital  8t<^k,  or  effects  thereof,  for, 
or  on  account,  or  in  anywise  relating 
to  such  shares,  and  shall  be  free  and 
discharged  of  and  from  the  cove- 
nants, agreements,  and  provisions 
herein  contained  in  respect  of  such 
shares." 

No.  ]  47.  "  That  every  such  certi- 
ficate of  consent  shall  be  deposited 
with  and  remain  in  the  custody  of 
the  board  of  directors.** 

No.  148.  "  That  in  case  the  board 
of  directors  shall  refuse  their  con- 
sent to  any  transfer  of  shares,  they 
shall,  on  the  requ^est  of  the  holder 
thereof,  or  other  person  entitled 
thereto,  be  obliged  to  purchase  the 
same,  which  they  are  hereby  author- 
ized to  do  out  of  the  fundis  and  on 
behalf  of  the  company,  at  a  price  or 
sum  per  share  to  be  fixed  by  the 
aven^  of  the  prices  or  sums  given 
on  the  ten  next  preceding  sales  of 
shares." 

No.  156.  *•  That  every  entry,  era- 
sure, or  other  alteration  which,  upon 
the  taking,  purchase,  or  acauisition 
of  any  shares  in  the  capital  of  the 
company,  shall  have  been  made  by 
the  Doard  of  directors  in  *The  Share 
Regbter  Book,'  shall,  as  between  the 
company  and  the  last  holder  or 
holders  of  such  shares,  and  all  per- 
sons claiming  by,  from,  or  under 
him,  her,  or  them,  be  binding  and 
conclusive  on  such  last  shareholder 
or  shareholders,  and  all  persons 
claiming  by,  from,  or  under  htm, 
her,  or  them,  and  he,  she,  or  they 
shall  not  be  at  liberty  to  dispute  or 
call  in  question  the  validity  of  such 
entry,  erasure,  or  other  alteration, 
nor  for  the  purpose  of  disputing  or 
calling  in  question  the  yalidity  of 
such  entry,  erasure,  or  other  altera- 
tion, to  inquire  whether  all  the  rules 
and  regulations  by  these  presents  re- 
quired to  be  observed  and  attended 
to  previously  to  the  making  of  such 
entry,  erasure,  or  other  luteration, 
had  been  duly  observed  and  attended 
to  or  not ;  but  if  such  rules  and  re- 
gulations shall  not  have  been  duly 
observed  and  attended  to,  the  last 


holder  or  holders  of  such  shareB,  or 
any  person  or  persons  clainung  bj, 
from,  or  under  him,  her,  or  tbem, 
may  maintain  any  action  or  salt  to 
which  he,  she,  or  they  may  be  en* 
titled,  against  any  person  or  persons 
for  any  act,    neglect,    or  defsuk, 
through  or  by  reason  of  which  such 
entry,  erasure,  or  other  altentioa 
may  have  been  improperly  made, 
provided  nevertheless,  that  do  action 
or  suit  shall  be  commenced  against 
any  director  or  other  officer  of  the 
company  for  any  such  act,  neglect, 
or  default,  after  the  expiratioD  of 
two  years  from  the  time  when  sach 
entry,  erasure,  or  other  alteration . 
shall  have  been  made.** 

No.  157.  "  That  previously  to  the 
entry  in  '  The  Share  Register  Book' 
of  the  company  of   the  name  or 
names  of  any  person  or  persons  as  a 
new  holder  or  nolders  or  any  shares 
in  the  capital  of  the  company,  it  shall 
not  be  necessary  for  tne  board  of 
directors  to  inquire   whether  SQch 
shares  have  been  effectually  vested 
in  such  person  or  persons  or  not^  it 
being  the  true  intent  and  meaning 
of  these  presents,  that  if  the  name  of 
any  person  should  have  been  im- 
pro{)erly  registered  in  *The  Share 
Register  Book*  as  the  holder  of  any 
shiures,  such  person  shall,  as  between 
him  or  her  and  the  shareholders  for 
the  time  being  of  the  company,  be  a 
shareholder  of  the  company  to  all 
purposes  in  respect  of  such  shares, 
and  all  claims  wnich  the  last  holder 
of  such  shares,  or  any  person  or  per- 
sons claiming  by,  from,  or  under  oim 
or  her,  may  have  on  the  same,  shall 
be    made    wholly   and    exclusively 
upon  or  against  the  new  holder  of 
such  shares,  or  his  or  her  executors 
or  administrators.** 

No.  168.  '•  That  « The  Share  Re- 
gister Book*  shall,  as  between  the 
company  and  every  person  daiming 
to  be  a  shareholder  in  respect  of  any 
shares,  be  conclusive  evidence  on 
behalf  of  the  company,  to  abow 
whether  he  or  she  is  a  shardioldtf 
the  company  in   the  rtsaaci  of 


m  tne  company  m 
such  shares. 

No.  159.  **  That  the  certl6cate  or 
certificates  to  be  deliyered  by  the 
board  of  directors  to  every  present 
and  future  holder  of  shares  in  the 
capital  of  the  company,  shall,  as  be- 
tween the  company  and  such  share- 
holder, be  concluatve  evidence  on 
behalf  of  such  shareholder  that  he  or 
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which  he  execated  the  deed  of  settlement  that  this  appeal  was 
brought.  Mr.  Shortridge  was  alsOj  under  the  deed  of  settle- 
ment, one  of  the  trustees  of  the  company. 

Mr.  Shortridge  and  the  other  shareholders  in  the  company 
pud  up,  partly  by  way  of  deposit  and  partly  by  way  of  call,  the 
amount  of  52.  per  share  on  their  respective  shares,  whereby  a 
large  paid-up  capital  was  raised,  and  the  company  continued  to 
carry  on  business  from  the  date  of  the  deed  of  settlement  down 
to  the  month  of  October  1847,  on  the  24th  of  which  month  the 
company  stopped  payment. 

In  August  1847,  the  respondent,  Richard  Shortridge,  trans- 
ferred one  hundred  shares  in  the  company,  being  those  in 
respect  of  which  he  had  executed  the  deed  of  settlement,  to 
one  George  Pringle  Thew. 

The  following  were  the  circumstances  attending  that  transfer: 
the  broker  of  the  respondent  delivered  to  the  clerk  at  the  bank 
the  certificate  of  the  respondent's  100  shares,  and  asked  the  clerk 
if  the  transfer  would  be  allowed.     The  clerk  on  this  went  into 
an  inner  room,  and  came  out  saying  the  transfer  would-  be  ac- 
cepted.   On  the  25th  of  August,  Mr.  Thew  paid  to  Shortridge 
the  purchase  money  for  the  100  shares,  and  on  the  next  day  a 
certificate  was  banded  to  Thew's  broker  in  the  following  words : 
**  This  is  to  certify  that  George  Pringle  Thew,  of  the  town 
and  county   of   Newcastle-upon-Tyne,  gentleman,  is  a  pro- 
prietor of  lOQ  shares  in  the  capital  of  the  Newcastle,  Shields, 
aod  Sunderland  Union  Joint  Stock  Banking  Company,  as  es- 
tablished by  the  deed  of  settlement ;  and  that  the  said  shares 
stand  in  his  name  in  the  Share  Register  Book  as  the  holder 
thereof.     As  witness  our  hands  at  Newcastle-upon-Tyne,  this 
26th  day  of  August  1847. 

**  William  Chapman  1  Three  of  the 
*'  William  Bbown      r  Directors  of  the 
^^  Thomas  Atkinson  J  said  Company. 
"  Begiatered. 
«  Chables  W.  Bbnnett.  No.  3679.  to  3698.  inclusive.'* 


fhe  is  a  shareholder  of  the  company, 
in  respect  of  the  fi  hares  mentioned 
in  *nch  certificate  or  certificates,  and 
Bnch  certificates  shall  continue  to  be 
SDcIi  ooodusiye  evidence  nntil  such 
entiy,  or  erasure,  or  other  alteration, 
as  hereinbefore  is  mentioned,  shall 
ItsTe  been  made  bj  the  board  of 
directors  in  'The  Share  Be^ister 
^ook,'  for  the  purpose  of  making  it 
appear  therein  that  the  holder  of 
tie  shares  mentioned  in  snch  certifi- 
cate or  certificates  is  no  longer  en- 
titled to  such  shares.'* 


No.  162.  '*That  none  of  the  share*-- 
holders,  other  than  the dulj  appointed 
officers  of  the  company  m  the  exe- 
cution of  their  respective  offices,  shall 
be  at  liberty  to  examine  or  inspect 
any  of  the  books,  papers,  accounts,  or 
other  muniments  or  documents  of 
the  oompany,  or  in  axkj  way  to  inter- 
fere or  mtermeddle  with  uie  affiiirs 
dnd  concerns  thereof,  otherwise  than 
as  they  are  expressly  authorized  to 
do  by  these  presents. 
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The  above  ceriificate  was  first  aigned  by  Chapman,  the  ma- 
naging director,  not  at  a  boards  but  separately  by  himself  at  the 
banking-house  of  the  company,  and  afterwards  by  Brown  and 
Atkinson  separately  at  their  private  houses. 

On  the  26th  of  August  1847,  Thew,  who  was  an  ori^ 
shareholder,  and  had  executed  the  deed  of  settlement,  e^ed  a 
receipt,  which  was  in  a  printed  form,  and  had  been  obtamed  b; 
his  broker  from  the  bank,  acknowledging  that  he  had  remveda 
certificate  numbered  from  3679.  to  3698.,  for  one  hundred  shares 
<'  lately  held  by  Richard  Shortridge,''  and  dedaring  that  he 
(Thew)  held  those  shares  subject  to  the  covenants,  f^eementB^ 
and  provisions  contained  in  the  company's  deed  of  settlemeot 
The  transfer  to  Thew  was  entered  in  the  ''  Share  Segister 
Book." 

The  name  of  Mr.  Shortridge  was  returned  to  the  Stamp 
Office  in  October  1847>  according  to  the  form  in  schedule  R 
annexed  to  7  Geo.  4.  c.  46.  as  the  name  of  a  person  who  had 
ceased  to  be  a  member  of  the  company  since  the  then  last 
return  made  under  that  Act. 

The  transfer,  and  the  entry  in  ike  **  Share  Roister  Book,"* 
were  not,  as  to  either  of  them,  made  with  the  consent  or  b; 
the  authority  of  a  board  of  directors ;  nor  was  the  retom  to  the 
Stamp  Office  of  October  1847  made  with  or  by  any  such  con- 
sent or  authority. 

On  the  30th  of  October  1847,  a  call  of  5/.. per  share  was 
ordered  by  a  board  of  directors,  and  a  circular  stating  that  fact 
was  sent  to  Thew,  as  the  then  holder  of  the  100  shares,  bat 
as  he  was  in  embarrassed  circumstances  he  did  not  pay  it 

On  the  8th  of  January  1848,  Mr.  Shortridge  was  informed^ 
on  the  part  of  the  directors,  that  the  transfer  of  the  shares 
transferred  by  him  to  George  Pringle  Thew,  would  not  be 
allowed ;  and  application  was  made  to  him  on  behalf  of  the 
company  for  the  payment  of  the  call  of  5L  per  share  which  had 
been  made  at  the  meeting  of  the  29th  of  October  1847.  Mr. 
Shortridge,  however,  refused  to  pay  the  call,  and  insisted  that  he 
had  ceased  to  be  a  member  of  the  company. 

On  the  14th  of  January  1848,  a  board  of  directors  of  the 
company  ordered  and  resolved  that  the  name  of  Mr.  Shortridge 
should  be  restored  as  being  still  the  holder  of  the  shares  tran^ 
ferred  by  him  to  G.  P.  Thew,  and  that  the  entry  of  the  name 
of  the  said  G.  P.  Thew  as  the  holder  of  these  shares  should  be 
cancelled,  which  was  done  accordingly,  and  in  the  annual  return 
to  the  Stamp  Office,  made  pursuant  to  7  Geo.  4.  c.  46.  in  the 
form  of  schedule  A.  annexed  to  the  said  Act,  the  name  of  Mr* 
Shortridge  was  inserted  as  a  shareholder  in  the  company. 
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On  the  24th  of  January  1848^  the  London  and  Westminster 
BankiDg  Company,  who  were  large  creditors  of  the  Union 
Banking  Company,  at  the  time  of  their  stoppage,  in  respect  of 
transactions  between  the  two  companies  subsequent  to  August 
1847,  commenced  an  action  on  scire  facias^  under  the  7  Greo.  4. 
c  46.,  in  the  Court  of  Exchequer,  in  the  name  of  Henry  Bosan- 
qnet,  the  public  officer  of  the  London  and  Westminster  Bank, 
agamst  Mr.  Shortridge,  to  recover  the  sums  of  3137/.  12^.  6(f., 
and  21,71621,  upon    a  judgment  recovered   against  William 
Chapman  as  the  then  public  officer  of  the  Union  Bank  for  the 
sum  of  63,15721  12«.  6(2,  and  costs,  and  it  was  not  disputed  on 
the  port  of  the  Union  Bank  that  it  was  originally  at  their 
instance  that  the  London  and  Westminster  Bank  brought  this 
action  against  Mr.  Shortridge,  who  had  refused  to  pay  the  call 
of  51  per  share  made  at  the  meeting  of  the  29th  day  of  Octo- 
ber 1847,  or  to  contribute  in  any  way  to  the  discharge  of  the 
liabilities  of  the  Union  Bank. 

This  action  was  defended  by  Mr.  Shortridge,  on  the  ground 
that  he  was  not  an  existing  shareholder  in  the  Union  Banking 
Company,  and  this  was  the  only  question  in  the  action  which 
came  on  for  trial  before  Chief  Baron  Pollock^  at  the  sittings  in 
London  after  Michaelmas  Term  1849. 

Evidence  was  given  on  the  trial  that  for  the  then  last  five  or 
az  years  the  same  course  as  that  before  described  on  the  transfer 
by  Shortridge  to  Thew  had  been  always 'pursued  on  the  trans-* 
fer  of  shares,  no  consent  of  any  board  of  directors  having  ever 
doling  that  time  been  given  to  any  transfer  of  shares ;  and  that 
inany  circulars  were  issued  by  the  directors  to  the  shareholders, 
between  the  date  of  the  transfer  by  Shortridge  and  the  altera-* 
tion  of  the  register  in  January  1848 ;  but  that  no  such  circular 
was  sent  to  the  defendant  Shortridge  until  the  7th  of  January 
1848. 

The  jury  having  found  a  verdict  for  the  plaintiff,  a  rule  nisi 
to  8et  aside  that  verdict  and  enter  the  same  for  the  defendant 
was  granted,  and  came  on  to  be  argued  in  Easter  Term  1850, 
before  the  Lord  Chief  BaroUy  Mr.  Baron  Hatty  and  Mr.  Baron 
JloJfe.  On  the  8th  of  July  1850,  Mr.  Baron  Rolfe  pronounced 
the  unanimous  judgment  of  the  Court  of  Exchequer,  discharg- 
ing the  rule  nisL  (a) 

The  result  of  the  action  at  Law  was  to  establish  that  as  be- 
tween himself  and  the  other  shareholders  Mr.  Shortridge  still 
remabed  a  shareholder  in  the  Union  Bank.  In  the  meantime, 
on  the  19th  of  April  .1850,  Mr.  Shortridge  filed  his  bill  in  the 
Court  of  Chancery  against  Henry  Bosanquet  as  the  public  officer 

(a)  Fiefe  4  Exch^  699— 715. 
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of  the  London  and  Westminster  Bank  and  Joseph  Mather  as 
the  public  oflSoer  of  the  Union  Bank,  praying  that  it  might  be 
declared  that  the  Union  Bank  accepted  the  transfer  of  all  the 
shares  of  the  plaintiff  in  that  company ;  and  that  the  pluntiff 
was  not  a  member  or  partner  in  the  company  after  the  28th 
of  the  month  of  August  1847 ;  and  that  his  name  might  be 
erased  from  the  books  of  the  company ;  and  for  an  injunction 
to  restrain  the  company  from  continuing  the  name  of  the  plain- 
tiff as  a  shareholder  in  the  **  Share  B^gister  Book  "  of  the  com- 
pany, or  in  any  other  book,  list,  or  document,  and  from  making 
any  return  in  which  the  name  of  the  plaintiff  was  inserted  or 
mentioned  as  such  shareholder ;  and  to  restrain  the  Union  Bank 
and  the  London  and  Westminster  Bank  frx)m  further  prosecnt- 
ing  the  action  conmienced  as  aforesud,  and  from  commencing 
or  prosecuting  any  other  action,  suit,  or  proceeding  against  the 
plaintiff  as  a  shareholder  in  the  said  Union  Banking  Company 
after  the  month  of  August  1847 ;  and,  if  necessary,  for  an 
account. 

The  cause  came  on  for  hearing  before  the  Master  of  the  Rdh  in 
April  1852  (a),  and  his  Honour  made  a  decree,  bearing  date  the 
20th  of  that  month,  whereby  he  decreed  that  the  injunction  isened 
in  the  cause,  restraining  Henry  Bosanquet  from  issuing  execu- 
tion obtained  by  him  in  the  action  at  Law  in  the  pleadings 
mentioned  be  made  perpetual,  and  his  Honour  declared  that  the 
plaintiff,  on  the  28th  of  August  1847,  ceased  to  be  a  shareholder 
of  the  Newcastle,  Shields,  and  Sunderland  Union  Joint  Stock 
Banking  Company,  and  it  waa  ordered  that  an  injunction  should 
be  awarded  to  restrain  the  defendant,  Joseph  Mather,  as  the 
public  registered  oflScer  of  the  Newcastle,  Shields,  and  Sander- 
land  Union  Joint  Stock  Banking  Company  from  placing  or 
continuing  the  plaintiff's  name  upon  their  ^'  Share  Register,"  or 
returning  his  name  to  the  Conmiissioners  of  Inland  Bevenne 
in  respect  of  the  shares,  any  or  either  of  them,  in  the  plamtiff*B 
bill  mentioned,  or  continuing  his  name  on  any  such  return  to 
the  Commissioners  of  Inland  Bevenne.  And  it  was  ordered 
that  such  injunction  be  made  perpetual. 

From  the  whole  of  this  decree  the  official  managers  of  the 
Union  Banking  Company,  the  affairs  of  which  were  being 
wound  up  under  the  Joint  Stock  Companies  Winding-up  Acts, 
appealed  to  this  House. 

The    SoUcitar-General    and    Mr.   Selwyfif    for   the  appel- 
lants, contended  generally  that  it  was  not  competent  to  the 
directotis(,  or  any  number  less  than  the  entire  body  of  share- 
holders in  the  Union  Banking  Company  (properly  represented) 
(a)  Vide  ShDrtridge  v.  Boecmquet^  16  Bear.  84. 
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to  abrogate  or  authorize  a  departure  from  the  provisions  of 
the  deed  of  settlement  of  the  company  in  relation  to  the 
sale  and  transfer  of  shares ;  and  that  the  respondent  or  any 
other  shareholder,  had  no  power  to  transfer  his  shares  or  deter- 
mine his  partnership  therein,  except  in  the  mode  and  subject  to 
the  restrictions  contained  in  the  deed  of  settlement  of  the  com- 
pany; and  more  especially  the  144th  clause  contained  in  that 
deed.  That  the  directors  and  the  company  were  not  synony- 
moQs,  but  that  the  former  were  the  agents  of  the  latter ;  and 
the  extent  of  their  agency  was  limited  by  the  terms  of  the  deed. 
They  relied  on  MorgaiCz  Case  (a\  HaWn  Case  (V)^  Keene^s 
Executors^  Case  (c),  Re  the  Marylehone  Banking  Company 
{Davidsm's  Case),  (d) 

Mr.  Boundett  Palmer  and  Mr.  Elmsky,  (Mr.  Bates  with 
them)  for  the  respondent,  contended  principally  that  the  trans- 
fer of  the  shares  having  been  made  and  accepted  according  to  the 
invariable  us^e  and  practice  of  the  company,  the  directors  had 
no  authority  or  right,  after  the  28th  of  August  1847,  by  any 
alteration  or  entry  made  by  them  in  the  ^  Share  Register  Book,** 
to  make  it  appear  that  the  respondent  had  not  validly  trans- 
ferred his  shares ;  and  that  they  could  not  by  any  act  of  their 
own,  create,    continue,  or  *  revive   any   liability   against  him 
iH  respect  of  his  former  ownership  of  the  shares  in  question. 
They  cited  Const  v.  Harris  (e),  Taylor  v.  Hughes  (g).  Vale  of 
Neath  and  South  Wales  Brewery  Company  {  Walters*  Case)(h),  and 
St.  George^s  Steam  Packet  Company  {Maguire^s  Case),  (i)  There 
were  several  cases  at  Law  where  the  formalities  required  by 
similar  deeds  had  been  dispensed  with :  Cheltenham  and  Great 
Western  Union  Baiboay  Company  v.  Daniel  (A),  Sheffield^  Ashton-- 
Wider^LynSf  and  Matichester  Railway  Company  v.  Woodcock  (I), 
Cutts  y.  Riddell  (m),  Ex  parte  Bagge  (it),  Bumes  v.  PennelL  (o) 

The  Solicitor-General^  in  reply,  cited  and  commented  upon 
Re  CamcrorCs  Coalbrook,  Sfc.  Railway  Company  {Bennetfs 
Case).{p) 

The  liOBD  Chancellor.  My  Lords,  the  Master  of  the 
Rolls,  when  he  gave  judgment  in  this  case,  prefaced  it  by  the  ob- 
servation that  it  had  occupied  so  much  of  the  time  of  the  Court, 
and,  therefore,  had  allowed  him  so  many  opportunities  of  consi- 
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dering  the  bearings  of  the  different  questions  that  arose,  that  be 
did  not  wish  for  further  time  to  consider  the  case.  My  Lords,  to  a 
certain  extent, — and  I  may  say  entirely, — ^that  is  the  predicament 
in  which  I  also  stand  before  your  Lordships.  Upon  communi- 
cating with  my  noble  and  learned  friend  (Lord  St  Leonards)^  I 
find  that  we  do  not  take  the  same  view  of  the  case,  but  inaa- 
much  as  I  think  iliat  be  has  come  substantially  to  the  same 
conclusion  as  the  Master  of  the  Rolls,  it  will  not  be  necessary 
for  me  to  detain  your  Lordships  at  yery  great  length  in  stating 
the  grounds  upon  which,  on  an  examination  of  the  authorities, 
I  should  probably  have  arriyed  at  a  different  conclunon. 

Having  been  a  member  of  the  Court  of  Exchequer  when 
this  case  came  before  that  Court,  it  may  well  be  that  the  im- 
pressions produced  on  my  mind  by  the  discussion  which  then  took 
place,  have  been  stronger  than  they  otherwise  would  have  been, 
and  that  they  may  now  perhaps  unduly  influence  me.  I  have 
endeavoured  to  divest  myself  of  all  prejudice,  so  to  speak,  and 
of  all  feeling  or  impression  arising  from  that  circumstance;  bnt 
with  every  desire  to  do  that,  I  confess  that  the  conclunon  to 
which  I  should  arrive,  if  this  case  had  to  be  now  decided  by  me, 
is  the  same  as  that  at  which  I  arrived  when  the  case  was  bef<m 
the  Court  of  Exchequer. 

My  Lords,  I  conceive  that,  in  cases  of  joint  stock  companies, 
the  rights  of  the  parties  ought  to  be  strictly  regulated  by  the 
terms  of  the  deed.  When,  as  in  the  present  case,  a  person  be- 
comes a  shareholder  in  a  company,  and  executes  a  deed  as  a 
shareholder,  with  the  stipulation  in  it,  that  as  between  himself 
and  the  other  shareholders  he  shall  cease  to  be  a  shareholder  by 
going  through  a  particular  course  of  action,  he  may  so  cease  by 
going  through  that  course  of  action ;  but  in  my  opinion  be 
cannot  cease  to  be  a  shareholder  by  anything  short  of  that 
I  doubt  whether  I  might  not  feel  that  I  ought  to  go  the  length 
of  saying  that  he  could  not  cease  to  be  a  shareholder,  even  if 
the  stipulation  were  a  mere  matter  of  form;  but  when  the 
stipulation  as  between  himself  and  the  other  shareholders  is  thit 
each  shareholder  shall  cease  to  be  a  shareholder  only  by  the 
consent  of  a  board  of  directors  given  at  one  or  more  meetings 
of  directors  to  consider  the  propriety  of  permitting  the  transfer, 
I  confess  that  I  should  not  treat  that  as  a  mere  matter  of  fonoi 
but  I  think  that  compliance  with  such  a  requisition  is  strictly  a 
matter  of  substance. 

Now,  the  first  question  is,  has  Mr.  Shortridge  ceased  to  be  a 
shareholder  in  the  mode  in  which,  and  as  I  should  think  in 
which  alone,  it  was  competent  to  him  so  to  cease?  In  the 
argument  of  the  case  before  the  Court  of  Exchequer,  it  wa« 
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sttted  as  an  admitted  fact,  that  there  had  not  been  the  consent 
of  a  board  of  directors.     It  was  argued  here  very  strongly  at 
the  tMur^  that  though  that  was  admitted  in  the  Court  of  Ex- 
chequer, it  ought  not  to  be  taken  as  admitted  here,  because 
here  we  were  not  bound  by  those  admissions ;  that  the  case  was 
to  be  looked  at  simply  upon  the  evidence ;  and  that,  in  fact, 
looking  at  all  the  evidence  taken  together,  it  must  be  assumed 
that  there  was  the  consent  of  a  board  of  directors*     My  Lords, 
I  oertunly  cannot  concur  in  that  view*     I  think  it  is  perfectly 
clear  upon  all  the  proceedings  that  there  was  not  the  consent 
of  the  board  of  directors,  and  assuming,  as  it  was  stated  in  the 
Court  of  Exchequer,  that  for  five  or  six  years,  or,  as  it  was 
stated  from  the  evidence,  that,  from  the  first  commencement  of 
the  company,  there  was  no  other  mode  of  transfer,  the  im- 
portant question  is  this,  whether  this  mode  is  to  be  taken  as 
a  substitute  for  the  mode  stipulated  for  in  the  deed*    It  is  in 
truth  upon  that  point  that  the  Court  of  Exchequer  were  at 
variance  in  their  opinion  from  that  expressed  by  the  Master  of 
Ae  SoUs,  and,  as  it  appears  to  me,  the  Court  of  Exchequer 
were  right  in  the  view  they  took*     Assuming  that  there  never 
wag  a  transfer  made  in  any  other  mode  than  that  in  which  the 
transfer  to  Mr.  Shortridge  was  made,  still  that  is  immaterial, 
inasmuch  as  this  is  not  the  mode  stipulated  in  the  deed  as 
between  Mr*  Shortridge  and  his  copartners ;   and  Mr.  Short- 
n^e,  in  my  opinion,  never  ceased  to  be  a  partner  as  between 
himself  and  them.     That  is  shortly  the  view  I  should  have 
taken  of  this  case,  if  my  noble  and  learned  friend  had  not 
differed  from  me ;  but  I  must  feel  considerable  doubt  when  I 
find  that  the  Master  of  the  Bolls  has- taken  a  difierent  view,  and 
that  my  noble  and  learned  friend  also  takes  a  different  one : 
it  certainly  tends  to-  shake  my  confidence  in  the  opinion  which 
I  entertain* 

My  Lords,  if  the  decision  of  this  case  had  depended  upon 
whether  I  should  alter  or  not  the  opinion  I  had  formed,  I  should 
have  taken  furUier  time  to  consider  it ;  but  as  it  is  not  material 
to  the  result,  I  have  not  thought  it  necessary  to  take  that 
course* 

There  is  one  other  point,  however,  to  which  I  confess  I  feel 
myself  called  upon  to  advert,  in  order  that  it  may  not  be  sup- 
posed that  I  overlook  it,  which  is  this:  even  supposing  the 
Master  of  the  Bolls  to  be  correct  in  his  view  of  the  law,  I  do 
not  see  that  this  was  a  case  for  an  injunction ;  because  what  the 
Master  of  the  Bolls  has  stated  in  his  decree  is,  not  that  Mr. 
Shortridge  remuned  a  shareholder  in  the  company,  but  that 
for  some  equitable  reason  it  was  not  proper  that  he  should 
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assert  his  legal  rights;  but  the  decree  proceeds  expresdy  upon 
the  declaration  that  the  pbuntiff,  on  the  28th  of  August  1847, 
ceased  to  be  a  shareholder.     If  that  is  so,  I  cannot  undentand 
what  necessity  there  was  for  an  injunction  at  all.     If  he  ceased 
to  be  a  shareholder,  then  any  action  against  lum  would  be  per- 
fectly innocuous;  and  I  apprehend  that  we  must  consider  the 
case  without  reference  to  the  fact  that  this  action  has  been 
brought,  and  that  by  an  arrangement  between  the  parties  bring- 
ing it  before  the  Court,  it  has  been  erroneously  dedded.    We 
must,  I  apprehend,  decide  this  case  quite  irrespective  of  that 
consideration,  and  we  must  look  and  see  what  in  substance  are 
the  rights  which  the  plaintiff  establishes  to  the  satisfaction  of 
the  Court.     The  appellants  have  no  legal  right  against  Mr. 
Shortridge,  if  he  has  ceased  to  fill  the  only  character  which 
would  entitle  them  at  Law  to  proceed  against  him;  instead  of 
a  suit  at  Equity  to  restrain  the  action,  I  confess  that  I  should 
have  thought  the  proceedings  should  have  been  in  the  nataie  of 
a  demurrer;  but  if  the  plaintiff  has,  according  to  the  decboa- 
tion  in  the  decree,  ceased  to  be  a  shareholder,  to  what  purpose 
should  you  restrain  the  defendants  from  bringing  an  action  ? 

My  Lords,  I  purposely  am  very  short  in  the  observations 
which  I  now  make.  I  make  them  merely  for  the  purpose  of 
showing  the  view  I  take.  I  am  aware  that  in  the  result  it  is 
unimportant,  and  I  do  not  wish  to  enter  into  a  more  elaborate 
discussion,  because  my  noble  and  learned  friend  who  is  bo 
familiar  with  this  subject  will  state  his  views,  which  concur 
with  those  of  the  Master  of  the  Bolls ;  and  I  can  only  state 
that  I  shall  be  ready  to  acquiesce  in  the  conclusion  to  wUch  he 
arrives. 

Lord  St.  Leonards.  My  Lords,  I  very  much  regret  that 
my  noble  and  learned  friend  on  the  woolsack  does  not  take 
the  view  of  this  case  which  impresses  itself  upon  my  mind.  It 
is  a  question  which  I  have  very  often  had  to  consider  both  in 
Ireland  and  in  this  country,  and,  therefore,  no  doubt  that  may 
have  produced  a  strong  impression  upon  my  mind,  independently 
of  the  particular  arguments  urged  in  this  case ;  and  certainly 
the  argument  urged  upon  the  part  of  the  appellants  has  not 
removed  that  impression. 

The  question,  as  I  understand  it,  really  is  whether  a  long 
course  of  dealing  by  a  company,  contrary,  not  to  the  real  in- 
terests of  the  company  or  to  the  bona  fides  of  the  transactions, 
but  contrary  to  some  of  the  terms  of  the  deed  under  which 
the  company  was  first  formed,  whether  the  disregard  of  cer* 
tain  circumstances  by  the  company  shall  or  shall  not  be  held 
to  disentitle  them  to  object  to  particular  rights  acquired  in 
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8och  dkr^ard  of  the  inBtrument  which  they  ought  to  have 
obeerved. 

Now,  I  entirely  agree  with  my  noble  and  learned  friend, 
tbt  the  question  as  to  the  effect  of  this  disregard  ought  to  be 
ooDfiidered  the  same  in  Equity  and  at  Law.  There  is  no  Equity 
that  I  am  aware  of  arising  out  of  these  transactions,  which 
ought  not  to  be  applied  as  a  rule  of  Law,  and  the  question, 
therefore,  simply  amounts  to  this :  Have  the  parties,  the  corn* 
pany  or  the  shareholders,  by  their  conduct,  precluded  them- 
selTes  from  objecting  to  the  informality  of  which  they  themselves 
have  been  guilty  ? 

My  Lords,  I  think  that  the  decision  of  the  Master  of  the 
Bolh  may  be  maintained  upon  the  ground,  if  it  be  a  proper 
gnmnd,  upon  which  the  case  of  Taylor  y.  Hughes  was  decided. 
I  am  unwilling  to  refer  to  a  decbion  of  my  own,  but  that  case 
has  been  decided  a  good  many  years,  and  has  been  acquiesced 
10.    That  case  turned  upon  thb :  that  though  the  rule  might  be 
the  same  at  Law  as  in  Equity,  yet  where,  under  the  Act  of 
7  Geo.  4.,  the  company  had  made  use  of  a  creditor  simply  as  a 
diam  or  a  tool  to  work  against  a  shareholder,  who  ought  not 
properly  to  be  placed  in  that  position ;  and  the  shareholder  is 
placed  at  a  disadvantage ;  because,  under  the  Act  of  Parliament, 
he  18  open  to  difficulties  which  he  otherwise  would  not  be  sub- 
ject to,  as  between  himself  and  the  company.  If  that  decision  be 
right,  it  held  that  the  Act  of  7  Greo.  4.  did  not  authorize  such 
an  mdirect  use,  in  the  particular  case,  of  the  creditor,  and  that 
that  constituted  an  equity  against  the  company. 

My  Lords,  as  it  appears  to  me,  this  case  is  not  dbtinguish* 
able  from  the  case  of  Taylor  v.  Hughes.     In  that  case  the 
Act  of  Parliament  was  resorted  to  by  the  company  in  order  to 
hind  a  shareholder ;  when  they  ought  not,  if  lam  right,  to  have 
liberty  to  bind,  whatever  might  be  the  rights  of  adverse  cre- 
ditors ;  and  that  constitutes  the  equity.     I  do  not  quite  under- 
stand (and  I  agree  with  my  noble  and  learned  friend  upon 
that)  the  ground  on  which  tiie  Master  of  the  Rolls  ultimately 
put  the  case.     He  speaks  of  equities,  without  pointing  out  what 
he  considers  the  equity  to  be.     I  desire  it  to  be  understood 
that,  as  far  as  my  opinion  goes,  it  is  not  that  there  is  something 
arising  out  of  the  dealings  between  the  parties  which  would 
constitute  a  right  in  Equity  as  contra-distinguished  from  tiie 
operation  and   efficiency  of  those  very  same  proceedings  at 
Law. 

Then,  my  Lords,  the  case  lies  in  a  very  narrow  compass.  In 
pomt  of  fact,  the  directors  ought  to  have  held,  at  stated  periods, 
a  regular  board  (they  could  have  had  other  boards  if  they  had 
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HoiTSB        boards  to  have  either  assented  to,  or  dissented  firom,  the  pro- 
oF  LoBDs.     posed  transfer  of  shares.    It  is  very  material  to  obserye  what 
g^j^^^      the  effect  of  a  dissent  was.     The  effect  of  a  dissent  was  to 
V.  compel  the  company,  through  the  medium  of   a  board  of 

RoBTBiDax.    ^gQ^jg^  ^  purchase  the  shares,  the  sale  of  which,  to  the  pro- 
JtidgmenL     pQged  transferee,  was  objected  to  by  them.     So  that  the  direo- 
tors  never  could  object  to  a  proposed  sale  of  shares  to  a  third 
person  without  imposing  upon  themselves  tiie  obligalioii  of 
buying  the  shares  at  a  ^ven  price  according  to  the  stipulation 
in  the  deed,  and  even  when,  therefore,  the  directors  consent  to 
a  transfer,  they  do,  by  that  consent,  whether  it  is  expressed  in 
the  form  required  by  the  deed  or  not,  relieve  the  oompany  and 
the  funds  of  the  company  from  the  obligation  of  the  purchase 
of  the  shares  which  are  so  sold  to  independent  third  persons. 
So  that  by  every  consent  given,  although  irregularly,  the  fanda 
of  the  company  are  relieved  from  that  pressing  obligation.  Now 
the  way  in  which  the  business  was  done  appears  to  be  this: 
the  deed,  I  should  observe,  requires,  something  in  the  or£narf 
way,  that  the  directors  should  consent,  if  they  think  proper,  or 
dissent ;  that  consent  is  to  be  given  in  a  given  form,  but  that 
form  is  not  rendered  imperative.     It  is  not  that  they  should 
give  a  certificate,  but  it  is  that  they  may  give  a  certificate  in  the 
form  pointed  out  by  the  deed ;  so  that  that  form  was  not  impe- 
rative, but  still  consent  was  to  be  given  by  the  board  of  direc- 
tors.   Now  the  evidence  shows  that,  in  point  of  fact,  no  meeting 
of  the  board  of  directors  ever  was  held,  during  all  the  years  the 
company  was  in  operation,  for  the  purpose  of  giving  consent 
to  or  of  dissenting  from  any  one  transfer  that  ever  was  made ; 
and  that  out  of  some  50,000  shares  which  form  the  capital 
of   this  company,   the  title  to  45,000    altogether  depended 
upon  irregular  transactions, — that  is,   upon  transfers  nrade 
without  the  consent  of  the  board  of  directors,  as  required  by 
the  deed.     So  that  what  your  Lordships,  as  a  Court  of  Jos- 
tice,  are  called  upon  to  do,  is,  in  point  of  fact,  to  declare 
(for  that  would  be  the  effect  of  it)  every  one  of  the  transfers  of 
those  45,000  shares  to  be  null  and  void  as  regards  the  company 
and  persons  who  are  entitled  to  thqse  shares;  and  upon  this 
ground,  that  the  company  themselves  neglected  that  particttlar 
form  which  they  were  bound  by  the  deed  to  adhere  to. 

Now,  I  am  sorry  to  refer  again  to  my  own  decision, — ^I  ought 
to  be  the  last  person  to  do  so, — but  the  distinction  which  I  then 
took,  and  which  I  believe  to  be  correct,  was  this :  that  if  the 
directors  do  acts  in  violation  of  their  deed,  in  a  matter  in  which 
they  have  no  authority, — and  in  that  case  it  is  not  a  matter  of 
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foHDs  bat  that  form  ia  substance, — the  thing  is  not  within  their 
power;  it  is  ultra  vires.  If  they  do  such  actSj  according  to  my 
mWf  and  their  doing  so. has  been  acquiesced  Id,  those  acts  are 
altogether  nail  and  void. 

Hiere  can  be  no  doubt,  I  think,  of  the  propriety  of  that  doc- 
trine; but  when  you  come  to  a  case  like  this,  in  which  the 
act  to  be  performed  is  within  the  power  of  the  directors,  they 
haying  the  power  to  do  the  act,  it  is  their  duty  to  do  it ;  it  is 
an  omisrion  on  tiieir  part  which  may  operate  to  the  damage  of 
third  parties,  and  of  almost  all  of  the  parties,  in  fact,  constituting 
the  company ;  they  having  power  to  do  the  act,  if  they  neglect 
to  do  the  act,  and  by  their  neglect  damage  third  parties,  a  Court 
of  Law,  as  I  apprehend,  or  a  Court  of  Equity,  will  not  allow 
the  company  to  take  advantage  of  their  own  neglect. 

That  I  apprehend  to  be  a  plain  rule,  and  it  is  a  rule  which 
I  will  show  to  your  Lordships  ia  authorized  by  all  the  autho- 
rities upon  the  subject 

My  Lords,  in  tlds  case,  if  you  look  at  tiie  books  which  I  have 
had  before  me,  you  will  find  that  the  company  ought  to  have  kept 
a  transfer  book,  which  they  have  kept ;  and  they  ought  to  have 
kept,  which  they  have  also  kept,  a  proprietors'  register  book. 
The  proprietors'  register  book  was  the  foundation  of  the  returns 
which,  by  the  Act  of  Parliament,  the  company  were  bound  to 
make.  These  books  ought  to  be  correct,  not  simply  on  account 
^  of  the  company,  but  on  account  of  the  obligation  which  the 
Act  of  Parliament  imposed  upon  the  company  to  make  out 
diflbent  returns.  They  were  compelled  to  make  returns  from 
time  to  time  of  their  existing  members,  and  at  the  same  time  to 
i&ake  a  return  of  tiiose  persons  who  had  ceased  to  be  members. 
They  never  could  do  that  according  to  the  intention  of  the  Act 
of  Parliament  unless  those  books  were  correct. 

Now  your  Lordships  will  find,  on  looking  at  the  books,  that, 
although  they  have  a  heading  for  almost  every  part  of  the  trans- 
action that  can  be  placed  under  a  heading,  there  is  no  heading 
whatever  under  which  they  could  make  an  entry  in  regard  to 
consents  to  or  dissents  from  purchases  and  sales*  I  take  it, 
therefore,  that  upon  the  very  &ce  of  their  own  books,  there  could 
not  be  a  director,  or  any  other  person  who  had  access  to  the  deed 
and  the  books  of  the  company,  who  must  not  have  acquired  a 
fall  knowledge  of  the  fact  that,  from  the  beginning  of  this  com- 
pany's transactions  to  the  time  that  they  stopped  their  general 
dealings,  they  never  had,  upon  any  one  occasion,  given  a  regular 
consent  in  the  manner  that  is  required  by  their  deed  of  partner^ 
ship.  It  is  no  immaterial  circumstance  that  the  deed  of  partner- 
Bhip,  if  I  may  so  call  it,  of  this  company  expressly  excludes 
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shareholders  from  haying  any  right  to  inspect  the  books  or 
documents  belonging  to  the  company. 

They  coald  not^  therefore,  properly  know  (it  is  impossible 
that  they  should)  what  the  books  contained ;  but  the  directors 
knew  what  the  books  contained,  and  the  general  body  of  the 
shareholders  must  have  known,  of  whom  the  board  was  consti- 
tuted ;  and,  in  fact,  speaking  generally,  the  great  mass  of  them 
stood  upon  the  same  foundation,  namely,  upon  transfers  made 
precisely  in  the  same  way  in  which  transfers  were  made  to 
Mr.  Shortridge.  Here  is  no  difference  whatever.  Mr.  Brown's 
evidence  proves  that  this  was  universal ;  that  there  never  was 
any  board  held  in  order  to  give  consent  to  or  to  testify  dissent 
from  any  proposed  transfer. 

The  way  was  this :  they  had  a  managing  director  on  the  spot ; 
he  sat  there ;  he  gave  r^ular  notices.  In  the  first  instance,  a 
notice  was  required  to  be  given  to  the  directors  by  the  person 
proposing  to  sell  shares,  stating  the  proposed  seller's  name,  the 
proposed  buyer,  and  the  price ;  and  then  the  shares  were  r^* 
larly  sold,  and  every  one  of  those  transactions  was  carried  in  by 
the  broker  to  the  office,  in  order  to  inquire  whether  it  was 
accepted  or  not ;  and  the  managing  director,  sitting  as  a  board, 
and  representing  the  board,  which,  of  course,  he  did  not,  sent 
out  word  to  the  clerk  that  it  was  accepted.  His  plan  then  was, 
after  having  signed  the  transfer  himself  in  consequence  of  that 
supposed  consent  or  certificate,  to  send  that  certificate  to  be 
signed  by  two  other  directors ;  and  the  certificate  was  delivered 
out  to  every  purchaser  signed  by  three  directors.  Upon  the 
fiice  of  it  the  purchaser  could  not  possibly  tell  that  that  was  not 
a  valid  instrument  In  point  of  fact,  the  instrument  was  a  valid 
one  as  regards  itself,  but  the  whole  mischief,  as  it  appears  to  me, 
arose  in  this  way :  the  directors  did  not  hold  boards  for  the 
purpose,  as  they  ought  to  have  done;  they  neglected  that;  thej 
were  aware  of  their  neglect ;  the  general  body  must  have  known 
of  their  neglect ;  and  they  cannot  be  heard  to  say,  after  such 
an  universal  dealing,  that  the  transfers  are  null  and  void.  The 
rights  of  the  general  body  of  the  shareholders  depended  verj 
much  upon  this  formal  mode  of  transfer.  They  neglected  the 
intermediate  step.  It  was  not  that  their  subsequent  steps  were 
not  right ;  that  the  certificate  was  not  a  proper  consent  under 
clause  144.  of  the  deed :  the  certificate  itself  was  right,  and 
where  a  purchaser  was  himself  already  a  shareholder,  in  that 
case  he  signed  the  receipt,  which  receipt  by  the  deed  was  an  exo- 
neration to  the  seller  from  future  liability.  It  happened  in  this 
case  that  a  man  buying,  who  was  already  a  shareholder,  signed 
the  receipt.     That  was  a  discharge  according  to  the  form  pre- 


THE  EQUITT    REPORTS. 


621 


scribed  by  the  deed.     But  then  the  preliminaiy  consent  had  not 
been  given  in  tnodo  et  farmd  required  bj  the  deed.     The  parties 
cbose  to  neglect  that.     It  wa^  a  duty  incumbent  upon  the  direc- 
tors; they  neglected  that  duty,  and  the  whole  foundation  of  th& 
company,  I  may  say,  rests  upon  informal  transactions  in  conse- 
quence of  that  neglect.     Now,  in  the  returns  under  the  Act  of 
Parliament  which  are  placed  before  the  public,  in  order  that  they 
may  have  the  security  of  a  return  upon  oath,  showing  who  are  the 
members  for  the  time  being  of  the  company,  a  return  was  regu- 
larly made,  founded  upon  those  transfers  which  are  no^  objected 
to,  ehowing  that  the  transferee  had  become  a  member  of  the  com- 
pany, where  he  was  not  so  before;  and  showing  that  the  trans- 
feror had  ceased  to  be  a  member,  and  that  consequently,  under 
one  of  the  clauses  in  this  deed,  if  he  were  properly  discharged, 
if  the  proceeding  was  binding  upon  the  company,  he  had  become 
released  from  further  liability.     The  clause  is  express  that  upon 
giving  the  receipt  it  shall  be  binding  upon  them,  and  he  is 
released  from  further  liability. 

Now,  the  deed  provides  that  there  shall  be  no  alteration  in  the 
''Share  Register  Book"  except  by  the  directors  themselves.  They 
can  therefore,  alter  the  register  of  course,  upon  the  transfer ;  that 
is  a  matter  within  their  duty;  and  the  register  having  been 
properly  altered  and  made  conformable  to  the  real  facts  of  the 
case,  as  transfers  took  place,  there  being  no  dispute  about  the 
bona  files  of  the  transactions,  it  being  a  mere  form  in  regard  to 
the  consents  not  having  been  properly  given,  afterwards,  in 
order  to  raise  this  question,  and  to  endeavour  to  attack  Mr. 
Shortridge  through  a  creditor,  the  board  of  directors,  after  all 
the  difficulties  had  come  to  light,  (not  that  they  had  recently 
uisen,  but  that  they  concealed  they  h^d  been  acting  care- 
lessly and  improyidently)  looked  round  to  see  whether  the  trans- 
fer could  be  impeached,  in  order  to  bring  in  solvent  parties, 
and  make  them  liable  to  the  creditors,  and  they  made  the  ap- 
plication which  led  to  the  decision  in  the  Court  of  Exchequer. 

My  Lords,  I  cannot  think  that  the  case  in  the  Court  of 
Exchequer  precludes  the  equity  which  is  now  insisted  upon ; 
because,  supposing  Taylor  v.  Hughes  to  be  right,  I  think  that 
the  Master  of  the  Rolls  was  right  in  holding  (for  that  was  the 
ground  upon  which  he  proceeded)  that  the  company  having 
made  use  of  the  name  of  a  creditor  in  order  indirectly  to  charge 
Mr.  Shortridge  when  they  had  properly  discharged  him  before, 
(not  properly  with  reference  to  the  regularity  of  the  consent, 
bat  stiU  properly  in  point  of  Law)  that  raises  an  equity  which 
entitles  the  party  to  be  relieved.  So  that  if  the  case  in  the 
Court  of  Exchequer  were  right,  it  would  not  break  in  at  all 
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upon  the  equity  which  the  parties  are  entitled  to  here;  for 
that  case  was  tried  under  a  particular  Act  of  Parliament, 
giving  the  creditor  a  rights  which  is  not  now  the  question  at 
issue. 

The  question  in  the  present  state  of  the  record^  as  it  omnes 
from  a  Court  of  Equity  before  your  Lordships,  is  this :  what 
are  the  rights  of  the  company,  quit  company  against  this  in- 
dividual, Mr.  Shortridge,  who  was  a  shareholder,  and  who,  as 
they  had  themselves  declared,  had  ceased  to  be  a  shareholder  ? 
That  was  the  question ;  not  whether,  under  the  Act  of  Par- 
liament of  7  Geo.  4.,  a  creditor  could  or  not  have  proceeded 
against  this  particular  party.  That  point  entirely  alters  the 
view  which  the  Court,  I  think,  should  take  of  the  case,  and  it 
introduces  the  real  parties  to  discuss  the  question.  In  the  Court 
of  Exchequer,  the  case  was  partly  conudered  to  have  failed, 
because  the  Court,  upon  some  defective  evidence  then,  which 
does  not  exist  now,  excluded  the  evidence  of  that  particular 
entry  which  had  discharged,  by  the  effect  of  it  upon  the  register, 
Mr.  Shortridge,  as  a  shareholder.  The  register  was  excluded 
from  the  view,  as  I  understand  it,  of  the  Court  of  ^Exchequer. 
It  is  now  before  your  Lordships ;  and  upon  the  evidence!  it  is 
not  disputed.  It  forms  part  of  the  joint  appendix,  and  the  case 
cannot  now  be  decided  without  reference  to  that  important  cir- 
cumstance. That,  therefore,  in  itself,  would  introduce  a  veiy 
different  question. 

But  I  should  not  be  acting  fairly  to  your  Lordships  if  I  did 
not  say  that,  with  all  the  respect  and  deference  which  I  feel  for 
decisions  of  the  Court  of  Exchequer,  even  upon  the  evidence 
then  before  that  Court,  such  as  it  was,  compared  with  the 
evidence  which  is  now  before  your  Lordships,  I  fear  that  I 
should  be  very  much  disposed  to  differ  from  that  decision,  be- 
cause it  does  appear  to  me  that  if  by  a  course  of  action  a  com- 
pany neglect  precautions  which  they  ought  to  attend  to,  and 
thereby  lead  third  persons  to  deal  with  their  shares  as  upon  real 
transactions,  and  to  embark  their  money  and  their  credit  in  a 
concern  of  this  sort,  the  company  cannot,  after  five  or  ox  yean 
have  elapsed,  even  if  you  limit  it  to  that  period,  turn  round,  and 
themselves  raise  the  objection  that  they  have  not  taken  the 
precautions  which  they  ought  to  have  taken ;  and  as  regards  the 
shareholders  who,  during  all  these  years  ought  to  have  inquired 
and  ascertained  how  the  fact  was,  and  nine  tenths  or  nineteen 
twentieths  of  whom  must  themselves  stand  in  the  same  dtuaticn 
with  the  party  who  is  now  the  respondent  before  your  Lord- 
ships, I  cannot  hold  that  they  are  not  bound,  although  the 
directors  themselves  must  be  considered  to  be  bound.     In  my 
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opinion,  you  can  bind  the  directors,  and  you  can  bind  the      >  ^^^'  . 
oompany.     The  company,  in  point  of  fact,  consists  of  the  share-       Housb 
holders,  and  it  appears  to  me  —  I  speak  with  very  great  defer-     <»^m>s» 
enoe  and  respect  —  it  is  open  to  considerable  doubt  whether  the      Babiutb 
Tiew  taken  by  the  Court  of  Exchequer  was  correct.  a-^  JH 

Bat  supposing  that  case  were  right,  here  you  have  eyidence 
that  this  was  not  simply  a  practice  of  five  or  six  years,^but  the  «^>M2^"M«r. 
uncontradicted  evidence  shows, — the  books  8how,tiie  very  head- 
ing of  the  books  in  all  parts  show, — that  from  the  very  moment 
of  the  constitution  of  this  company  down  to  the  moment  when 
their  embarrassments  induced  them  to  take  these  &Ise  steps  (for 
false  they  appear  to  me  to  have  been)  there  was  a  universal 
disr^ard  of  the  directions  of  the  deed,  which  required  consents 
to  be  given  in  a  particular  form. 

My  Lords,  we  find  this  company  going  on  during  the  whole 
period  of  its  existence  neglecting  a  particular  form,  which  form 
18,  in  fiiet,  substance.     And  nobody  pretends  to  say  that  the 
company  suffered  the  slightest  loss  from  the  disregard  of  the  con-» 
sent  being  given  according  to  the  terms  of  the  deed.     There  is 
not  the  slightest  evidence  of  any  damage  at  any  one  time  having 
been  sn^^ined  by  the  company  in  consequence  of  the  disregard 
of  that  form  —  a  substantial  form  it  is,  but  the  substance  was 
arrived  at  in  a  different  way.    They  chose  to  deal  generally 
with  all  the  world,  not  simply  with  their  shareholders,  as  pur- 
chasers and  sellers  in  the  company,  and  to  disregard  the  par- 
ticular provision  which  they  ought  to  have  observed.     In  point 
of  fact,  nobody  could  come  into  the  oompany  without  the  consent 
of  three  directors,  and  the  deed  required  that  they  should  always 
obtain  that  consent  from  the  board  of  directors.     The  board 
of  directors  dd^ated  that  power  into  the  hands  of  three 
directors,  who  consented.     The  directors  never  desired  to  buy 
the  shares ;  they  avoided  tiiat  obligation  by  the  consent  that 
they  were  content  to  carry  on  their  business  upon  a  new  rule. 
They  did  not  at  all  abrogate  the  necessity  of  consent,  for  was 
one  man  ever  introduced  into  the  company  without  consent  and 
fall  knowledge  ?     They  thought  fit  to  let  the  form  slip  out  of 
their  deed,  and  in  their  books  they  make  headings  of  all  facts, 
excluding  that  particular  fact,  but  including  everything  which 
followed  as  a  necessary  consequence  upon  a  consent,  if  it  had 
been  given.    So  that  a  consent  had  been  given ;  in  point  of  bet, 
that  which  was  equivalent  to  a  consent  really  was  given ;  then 
every  succeeding  stage  was  perfectly  regular. 

In  point  of  equity,  your  Lordships  are  asked  to  say  that 
after  all  this  course  of  dealing,  the  oompany  can  avoid  every  cn^ 
of  these  transactions.    Now,  let  us  see  how  the  authorities  are 
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aa  regards  the  qaestion  whether  the  company  have  or  have  not 
bound  themselyes  by  their  own  acta,  or  whether  the  shareholden 
have  or  have  not  bound  themselvea  by  their  own  acts^  for  I  hold 
the  two  things  to  be  redprocal.  If  the  company  n^lect  a  fonn 
or  an  obligation  which  they  ought  to  perform,  and  which  thej 
could  perform,  they  cannot  afterwards  riuse  an  objection  of  that 
want  of  form  or  neglect  of  form  as  against  the  person  with 
whom  they  have  been  dealing.  And  on  the  other  hand,  an 
obligation  rests  upon  the  shareholder  coming  into  the  companj, 
and  he  cannot  raise  an  objection  to  want  of  form  if  he  really 
has  become  de  facto  a  shareholder,  so  as  to  prove  nullitj  as 
against  the  company,  and  to  relieve  himself  £rom  his  obligation. 
So  that  the  one  as  well  as  the  other  —  the  company  on  the  one 
hand,  and  the  shareholders  on  the  other — are  respectively  bound 
by  their  own  acts. 

With  regard  to  the  authorities,  there  are  several  cases  re- 
ported in  vol  2.  of  the  Railway  Cases.  I  will  refer  to  the  case 
of  The  Sheffield,  Jshton-^nder^Lyne,  arid  Manchester  Bailwaj 
Company  v.  Woodcock  (a),  which  I  do  because  it  was  the  deoaon 
of  the  Court  of  Exchequer.  In  that  case  a  purchaser  bad  re- 
ceived a  transfer  with  a  blank  for  his  name ;  there  was  also  a 
.  misstatement  of  the  consideration,  and  he  sent  that  transfer  in 
to  the  secretary  with  a  desire  to  have  it  registered,  and  it  was 
registered,  and  he  afterwards  endeavoured  to  relieve  himself 
from  the  obligations  of  a  shareholder,  on  the  ground  that  this 
was  a  void  transfer ;  but  it  was  held  that  he  was  estopped  firom 
objecting  to  it.  No  doubt  the  transfer  could  not  be  avoidei 
That  was  held  to  be  Law  by  the  C!ourt  of  Exchequer.  In  Tay- 
hr  V.  Hughes  it  was  held  that  the  party  was  precluded  by  the 
representation  which  he  had  himself  made  to  the  companyi  as  a 
shareholder,  and  by  the  acts  I  have  mentioned,  from  raising  an 
objection^  to  the  validity  of  the  transfer.  That,  therefore,  iB  a 
case  in  which  a  shareholder  was  held  to  be  bound  by  bis  re- 
presentation ;  and  there  are  other  cases  to  the  same  effect 

Then  there  is  the  case  of  StraffoiCs  Executors  (6),  which  was 
before  me  in  the  Court  of  Chancery,  and  which  I  am,  there- 
fore, unwilling  to  refer  to  as  an  authority,  except  that  that 
also  has  been  acquiesced  in ;  and  there  certainly  I  laid  down 
the  law,  after  a  great  deal  of  consideration,  that  a  company 
would  be  bound  if  they  neglected  to  perform  ceremoniea 
which  they  ought  to  perform,  to  the  damage  of  other  par- 
ties, and  consequently  that  the  shareholders  would  be  bound 
by  their  general  conduct.  That  case  was  dedded  upon  that 
ground.    I  do  not,  however,  depend  upon  that  single  authoritj, 

(a)  2  Rail.  Cases,  522.  (Jh)  I  De  G.  M.  &  6.  576. 
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because  I  do  not  myself  see  any  distinction  between  this  case 
and  the  case  which  came  before  Lord  LangdaU  of  Ex  parte 
Boffffe,  Re  The  Northern  Coal  Mining  Company  (a) ;  because 
though  the  question  there  was  a  question  in  regard  to  contribu* 
tion,  yet  it  was  a  question  between  the  company  and  a  share- 
holder.   There  the  company  had  a  right  to  buy  the  shares  from 
the  shareholder,  but  they  were  to  pay  a  price  according  to  the 
transfer  register    book,   which   they   were   bound   to   keep; 
they  kept  no  such  book,  and  they  bought  the  shares  without 
reference  to  any  such  book,  for  tiiey  had  no  such  book ;  and 
then  they  insisted  that  that  was  not  a  binding  transaction  upon 
them,  and  that  the  shareholder  was  not  relieved  from  his  obliga- 
tion, because  the  directors  had  neglected  to  keep  that  book,  by 
the  terms  of  whidi  alone  the  parties  could  be  regulated  and 
guided  in  the  purchase.    The  learned  Judge  who  heard  that 
case  was  clearly  of  opinion  that  the  company  were  bound.    He 
eays,  **  Having  n^lected  to  keep  a  slwre  register  book,  not 
having  delivered  out  any  certificates  of  the  shares  held  by  the 
shareholders,  as  directed  by  the  deed,  having  afterwards  dealt 
with  a  holder  of  scrip  as  a  shareholder  having  bought  the 
shares," —  and  so  on  —  **1  think  that  they  are  not  entitled  to 
treat  this  transaction  as  void  merely  because  there  had  not  been 
any  observance  of  those  terms  which  their  own  irregularity  and 
ne^ect  had  made  it  impossible  to  observe.''    That  is  the  same 
point  as  in  this  case.     It  is  a  question  of  principle,  and  that  is 
exactly  the  rule  that  I  had  already  laid  down  in  the  case  of 
Taylor  v.  Hughes. 

Then  the  case  of  Ex  parte  Coekbum  (b)  is  upon  principle,  as 
it  appears  to  me,  exactly  the  same  as  the  present  case.  fFalteri 
Ca§e  (c)  you  will  find,  is,  upon  principle  again,  just  the  same 
case.     There  the  formalities  had. been  universally  disregarded. 
It  is  just  the  same  in  efiect  as  the  case  now  before  your  Lord- 
ships.    It  is  a  questicm  of  principle,  and  the  learned  Judge 
says,  in  conformity  with  what  every  other  learned  Judge  has 
hud  down  upon  this  point,  ^'  The  formalities  required  by  the 
deed  may  not  have  been,  and  I  assume  them  not  to  have  been, 
strictly  attended  to,  or  wholly  carried  into  efiect,  but  through- 
out all  the  transactions  which  have  been  brought  before  the 
Court  by  these  tfiscussions,  it  appears  that  the  requisitions  and 
conditions  of  the  deed  were,  I  may  say,  systematically  dis- 
regarded ;  and  if  you  are  only  io  look  to  the  deed,  there  would 
be  no  partnership  and  no  company  at  all,  as  it  seems  to  me^ 
There  must  be  taken  to  have  been  a  universal  assent  to  a  dis^ 
r^rd  of  its  provisions,"  &c.   And  he  held  that  transaction  to  be 
(a)  13  Beav.  162.  (&)  4  De  G.  &  Sm.  177.         (c)  3  Ibid.  149. 
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a  binding  traoBaction.  That  is  exactly  the  case  before  your 
Lordships.  Here  has  been  an  universal  disregard  of  that  which 
was  a  very  proper  provision,  but  the  substance  of  it  was,  at 
least,  adhered  to  —  it  was  never  neglected ;  no  man  was  allowed 
to  transfer  without  the  consent  of  three  directors;  and  when 
the  certificate  was  called  in,  which  was  regularly  given,  the 
certificate  which  is  now  upon  the  pleadings  would  have  been 
perfectly  regular  if  the  previous  consent  had  been  given  in  the 
way  in  which  it  ought  to  have  been  given. 

Now,  my  noble  and  learned  friend,  as  I  understand,  in 
the  Court  of  Exchequer,  would  have  considered  it  open  to 
considerable  doubt  what  the  operation  might  have  been  of  the 
practice  of  five  or  six  years,  provided  there  had  not  been  the 
statement  there  which  there  was  —  that  the  consent  had  never 
been  given.  The  Court  of  Exchequer,  in  a  case  of  great  em- 
barrassment, found  that  there  was  a  practice  of  five  or  ux 
years,  and  my  noble  and  learned  friend  thought  that  might 
have  led  to  very  oonsiderable  question ;  but  he  was  precluded 
from  considering  that,  because  it  was  stated  as  a  fact  that  the 
board  of  directors  never  had  consented,  and  that  the  consent 
had  been  given  in  an  irregular  way.  The  way  in  which,  there- 
fore, I  propose  to  put  it  to  your  Lordships  in  point  of  Law  is 
this :  the  questicm  is  not  whether  that  irregularity  can  be  con- 
sidered as  unimportant,  or  as  being  di£Eerent  in  Equity  from 
what  it  is  in  Law ;  but  the  question  simply  is,  whether,  by 
that  continued  course  of  dealing,  the  company  have  not  bound 
themselves  to  such  an  extent  that  they  cannot  be  heard  m  a 
Court  of  Justice  to  set  up  that  particular  clause  enj<nning  the 
directors  to  do  an  act  which  they  themselvea  have  always 
n^lected  to  do,  so  as  to  defeat  the  rights  of  the  parties  with 
whom  they  have  been  dealing.  I  have  only  slightly  referred  to 
the  cases,  but  I  am  not  aware  of  a  single  authority  whkh 
asserts  the  doctrine  that  they  are  so  bound.  The  oases  seem  to 
me  quite  on  all  fours  with  the  present  case^  and  to  lay  down  the 
general  principle  which  I  have  enunciated.  I  desire  only  to 
guard  myself  by  saying  that  if,  as  in  Morgans  Cmi€{d)9  the 
directors  of  a  company  do  an  act  which  it  is  deaxiy  not  in  their 
power  to  do,  and  which  they  never  could  by  any  form  or  any 
ceremony  give  validity  to,  I  do  not  wish  to  be  ooosidered  to 
state  it  as  my  opinion  that  that  act  can  be  maintained ;  it  is  a 
question  which,  in  every  case,  must  stand  upon  its  own  meritSi 
and  that  has  no  bearing  upon  the  case  now  before  your  Lord- 
ships, which  is  one  in  which  the  directors  could»  if  they  had 
thought  proper  to  execute  their  duty,  have  given  validity  tb 

(«)  1  Mac  a  6. 225. 
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every  one  of  these  transfeia  Thej  chose  to  neglect  a  portion 
of  the  proper  forms  and  ceremonies.  Looking  at  the  substance 
which  they  never  did  lose  sight  of,  but  entirely  disregarding 
the  foraii  they  haye  given  interests  to  parties  which  they  never 
ooald  have  had  without  their  consent. 

I  b^  your  Lordships  for  a  moment  to  consider  what  the 
effect  of  these  deeds  would  be  in  the  particular  cose  before  your 
Lordships.    Li  consequence  of  the  certificate  being  given  by 
the  directors,  and  the  transfer  being  made  by  Mr.  Shortridge, 
and  the  roister  being  published  according  to  the  Act  of  Par- 
liameot  with  the  name  of  the  new  purchaser  as  a  new  share- 
bolder,  and  the  name  of  Mr.  Shortridge  excluded  as  a  person 
who  00  longer  remained  a  shareholder,  the  matter  stands  as 
upon  a  real  transaction,  just  as  the  matter  stands  before  the 
public  upon  the  register.     Mr.  Shortridge  is  no  longer  a  share- 
holder, but  Mr.  somebody  else  is  a  shareholder  in  his  place. 
What  is  the  effect  of  that  ?    In  the  first  place,  Mr.  Shortridge 
Bays,  very  truly,  **  If  instead  of  giving  your  consent  in  a  regular 
maimer,  you  had  dissented,  I  should  have  made  you  purchase, 
which  you  were  compellable  to  do,  —  it  was  not  a  matter  of 
choice,  —  I  could  have  compelled  you  to  purchase  those  very 
shares ;  and  if  I  had  done  that,  in  what  situation  would  you 
thea  have  been  placed  ?    I  should  have  been  equally  relieved, 
^  you  would  have  been  the  purchasers  of  those  shares.     To 
me  it  is  utterly  indifierent  who  had  the  shares,  because  I  must 
have  had  a  price  according  to  the  day,  which  might  or  might 
not  have  satisfied  me ;  and  I  should  have  been  relieved  from 
^7  further  concern  in  the  matter."     The  company,  by  this 
informality,  relieve  themselves  from  any  obligation   for  the 
fatare  to  purchase  those  shares ;  for  it  is  to  be  observed  that  the 
obligation  to  purchase  never  can  arise  in  the  way  in  which  they 
endeavour  now  to  dispose  of  the  rights  of  Mr.  Shortridge ;  and 
haviDg  relieved  themselves  as  purchasers  and  shareholders  in  the 
concern,  liable  to  all  the  subsequent  debts  and  obligations  of 
the  company  at  a  subsequent  period,  they  say  that  there  has 
been  an  informality  in  the  form ;  and  they  tell  you  that  the 
pcraoQ  to  whom  Mr.  Shortridge  sold  the  shares  is  not  a  pur- 
chaser — ^ig  not  a  shareholder  in  the  concern,  although,  according 
to  their  r^^ter,  kept  under  the  Act  .of  Parliament,  he  is  a 
Bhareholder,   and  although  they  have  treated  him  in  every 
i^Bspect  as  a  shareholder ;  they  send  him  regular  letters  of  their 
meetings,  he  attends  their  meetings,  he  receives  the  dividends, 
which  they  pay  to  him ;  they  make  calls,  and  those  calls  are 
not  only  made  upon  him  regularly,  but  they  actually  write 
letters  to  him  to  enforce  these  calls ;  and  as  regards  Mr.  Short- 
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ridge,  whom  they  have  proclaimed  to  the  world  under  the  Act 
of  Parliament  as  no  longer  a  member  of  the  oompanj,  they  do 
not  send  him  any  circulars,  they  do  not  call  him  to  any  meet- 
ings ;  and  if  he  had  gone  to  any  meeting  they  would  have 
turned  him  out,  and  said,  '^  You  are  no  longer  a  shareholder ;  yoa 
are  not  upon  our  raster."     They  do  not  affect  to  make  a  call 
upon  him ;  but  suddenly  the  whole  of  these  transactions  are 
to  be  swept  away,  and  the  parties  are  not  to  be  restored  to 
their  original  situation  at  the  time  of  transfer,  when  one  party 
wished  to  cease  to  be  a  shareholder,  and  the  other  wished  to  be 
a  shareholder;  but  see  in  what  a  different  situation  they  would 
stand  now.     You  have  damaged  the  whole  of  the  parties  in  sach 
a  way  that  you  never  can  replace  them  in  the  ntnation  in  which 
they  stood  before.     My  Lords,  all  this  proves  the  great  injiiry 
which  the  rule  would  inflict  upon  those  who  should  enter  into 
a  company,  if  the  company  might  witii  perfect  impuni^  dis- 
regard its  own  forms  and  ceremonies,  admit  parties  to  a  partner- 
ship, and  afterwards  admit  other  parties  to  come  in  as  partners, 
and  then  take  .advantage  of  a  slip  in  point  of  form,  and  annul 
the  whole  of  the  transaction.     Fortunately,  as  it  appears  to  me, 
that  cannot  be  done  in  this  case.     I  very  deeply  r^ret  that  my 
noble  and  learned  friend  does  not  take  the  same  view  that  I 
do  of  this  case,  but  I  have  a  very  strong  impression  upon  it, 
and  therefore  I  cannot  hesitate  in  advising  your  Lordships  to 
affirm  this  decree. 

Decree  affirmed. 

Solicitors:  Shield Sf  Harwood;  and  Johnson^  ffetheraU,lf  Co* 
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due  to  him  nnder  certain  contracts  between  him  and  the  company  for  the  execntiao  of  the  cm- 
pany's  line  of  railway,  or  for  an  account.  Upon  an  oljection  by  the  company,  when  the  csiw 
came  on  for  hearing  in  1855, — that  the  case  consisted  of  matters  cognizable  only  at  Lav,— ^t^^ 
that  the  equitable  jurisdiction  in  matters  of  account  is  concurrent  with  that  of  Conrts  of  LtV|  s^ 
that  this  Court  would  not,  after  a  lengthened  litigation,  leaTe  the  plaintiff  to  hegm  aa  action  at 
Law  in  order  to  obtain  an  adjustment  of  the  account  between  him  and  the  company.  The  bill 
was,  accordingly,  sustained,  and  an  account  was  directed. 

Where  there  are  complicated  accounts  to  be  adjusted,  a  Court  of  Equity  is  more  competeot  to 
take  them  than  a  Court  of  Law. 


MCINTOSH  V.  THE  GREAT  WESTERN  RAILWAY 

COMPANY. 

1  HE  bill  in  this  case  was  filed  by  David  Mcintosh  against 
the  Great  Western  Railway  Company,  their  secretary,  Charles 
Alexander  Saunders,  and  their  principal  engineer,  Isambard 
Kingdon  Brunei ;  and  it  prayed  for  payment  by  the  companj 
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of  the  amount  due  to  the  plaintiflP  under  certain  contracts  en-      ,  ^^^'  , 
tered  into  by  him  with  the  company  for  the  construction  of       Vics- 
portions  of  their  line  of  railway,  or  for  an  account.     The  bill    ^^^^^^ 
was  filed  in  November  1847.  ' 

The  pleadings  and  evidence  were  extremely  voluminous,  but     M'Intosh 
the  substantial  question  was,  whether  the  case  was  one  in  which        Gkbat 
this  Court  could  properly  assume  jurisdiction,  or  whether  the      Weotbrn 
plaintiff  ought  not  to  be  left  to  his  remedy  at  Law.  Company. 

Sir  F,  Kelfyf  Mr.  Elmsky,  and  Mr.  Bazalgatte  for  the  plain-      Argwmau. 
tiff. 

Mr.  H.  R,  V.  Johnson  for  a  defendant  in  the  same  interest 
with  the  plainti£ 

Mr.  Bacon  and  Mr.  7.  Stevens  for  the  other  defendants. 

The  following  cases  were  cited :  Ranger  y.  Great  Western 
Railway  Company  (a),  Macintosh  v«  Midland  Counties  Railway 
Company  (b)y  Ambrose  v«  Dunmow  Union  (e),  Taff  Vale  Rail" 
toay  Company  v.  Nixon  (d),  Kirk  v.  Guardians  of  the  Bromley 
Union  (e),  North  Eastern  Rctihoay  Company  v.  Martin  {g\ 
fVaring  v.  Manchester^  Sheffield^  and  Lincolnshire  Railway 
Company  (A),  Mcintosh  v.  Great  Western  Railway  Company,  (t) 

The  Vice-Chancbllob.  The  bill  states  several  contracts  Judgment 
under  which  the  plaintiff  has  executed  vast  works  for  the  de- 
fendants, the  Oreat  Western  Railway  Company.  Under  these 
contracts  many  payments  have  been  made  to  him  on  certificates 
during  the  progress  of  the  works.  The  whole  of  the  works 
having  been  completed  and  possession  taken  of  them  by  the 
defendants,  for  whom  they  were  executed,  this  bill  has  been 
filed  to  compel  a  settlement  of  the  accounts,  and  to  recover  the 
very  large  balance  which  the  plaintiff  alleges  to  be  due  to  him. 
He  complains  of  vexatious  conduct  on  the  part  of  the  company  and 
their  agents,  and  of  injustice  done  to  him  as  to  exacting  penal- 
ties; as  to  under-payments  on  certificates;  as  to  the  quality  and 
value  of  the  work  executed  by  him,  especially  in  masonry ;  as  to 
the  quantity  of  the  work ;  as  to  the  refusal  of  payment  for  land 
purchased  on  behalf  of  the  company ;  and  as  to  not  being  paid 
for  extra  work»  as  promised,  on  behalf  of  the  company.  There 
is,  also,  a  claim  for  interest  on  the  amount  due  to  the  plaintiff, 
on  the  ground  that  payment  has  been  improperly  withheld. 
The  various  accounts  proved  in  behalf  of  the  plaintiff  contain 
detuled  particulars  of  the  work  executed,  and  of  the  amount  of 

id)  3  Rail.  Ca.  298.  (e)  2  Phill.  640. 

(6)  Ibid.  780.  Or)  Ibid.  758. 

(c)  9  Beav.  608.  (A)  7  Hare,  482. 

(<0  1  H.  L.  Ca.  111.  (0    2  Mac.  &  G.  74. 
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the  balance  claimed  by  the  plaintiff  as  due  to  him  under  the 
various  contracts.     Evidence  on  the  part  of  the  plaintiff  to  an 
enormous  extent,  as  to  the  details  of  those  items,  and  in  support 
of  the  elaborate  and  lengthened  charges  in  the  bill)  has  oocar 
sioned  an  expense  in  money  to  the  litigants^  a  waste  of  labour 
to  the  counsel,  and  a  consumption  of  time  to  the  Court  almost 
unexampled,  and,  unfortunately,  useless  with  reference  to  the 
only  question  that  can  be  disposed  of  at  the  hearing  of  the  cause. 
It  is  admitted  that  there  has  been  no  final  settiement  of  accounts 
under  the  contracts.     Mr.  Brunei,  himself  a  defendant,  and  the 
principal  engineer  and  agent  of  the  company,  says  in  his  affi- 
davit, with  reference  to  the  accounts  which  contain  the  par^ 
ticulars  of  the  plaintiff's  demand,  that  they  contain  items  in- 
correct, extravagant,  and  improper:  but  he  adds  that  whether 
an)^  thing  remains  due  to  the  plaintiff  depends  on  a  minute 
examination  of  the  accounts.     This  admission  reduces  the  ques- 
tion to  one  of  jurisdiction.     If  the  case  is  one  in  which  this 
Court  can  properly  assume  jurisdiction,  the  pliuntiff^s  right  to 
have  the  accounts  examined  and  settled  is  beyond  question. 
The  defendants  contend  that  not  this  Court,  but  a  Court  of 
Law  is  the  proper  tribunal  for  this  examination;  and  if  the 
plaintiff  had  proceeded  in  a  Court  of  Law  instead  of  filing  ^ 
bill  in  this  Court,  it  is  not  disputed  that  the  verdict  of  a  jury 
would  not  have  settled  the  question,  for  that  the  Court  of  Law, 
would  have  referred  the  whole  matter  of  examination  of  the 
accounts  and  ascertaining  the  balance  to  be  decided  by  an  arbi- 
trator.    If  a  Court  of  Law  would  thus  certainly  delate  its 
jurisdiction,  and  if  this  Court  has,  by  its  practice  and  course  o( 
proceeding,  the  means  of  acting  by  its  own  officer,  who  at  eveij 
step  would  be  under  its  own  direction  and  control,  in  the  ex- 
amination and  settlement  of  the  accounts,  it  could  not,  without 
some  strong  reason,  be  justified  in  repudiating  the  jurisdiction. 
It  has  been  argued  that  it  is  settled  by  authority,  that  unless  in 
a  case  of  fraud  distinctly  proved,  or  some  other  extraordinary 
circumstances,  this  Court  will  not  entertain  jurisdiction  in  such 
a  case.     But  a  fair  examination  of  the  authorities  does  not 
justify  that  view.     In  one  of  the  most  recent  cases,  27**  Ncrtk 
Eastern  Railway  Company  v.  Martin  (a).  Lord  Coitenham  dis- 
tinctly states  that  the  jurisdiction  of  this  Court  in  such  cases  is 
discretionary,  and  that  the  practical  difficulty  experienced  in 
proceeding  at  Law  forms  an  important  consideration  b  the 
exercise  of  the  discretion  of  this  Court.     But  he  says  that  the 
jurisdiction  is  concurrent  with  that  of  Courts  of  Law*    Where 
an  action  had  been  actually  conunenced,  and  had  been  proceed- 

.   (a)  2  PhiU.  762. 
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ing  for  a  year,  and  tlie  jurisdiction  of  this  Court  was  not  re- 
sorted to  until  the  action  was  ready  for  trials  Lord  Cottenham, 
recogniziBg  the  concurrent  jurisdiction,  held  that  it  would  be 
unreasonable  to  transfer  the  jurisdiction  after  so  great  a  delay. 
Tlie  present  case  is  the  converse,  for  here  the  Court  has  as- 
fiumed  the  jurisdiction,  and,  after  nearly  eight  years  of  litigation 
in  this  Court,  the  defendants  propose  that  the  Court  should  now, 
at  the  hearing  of  the  cause,  renounce  the  jurisdiction,  and  leave 
the  pliuntiff  to  begin  an  action  at  Law  in  order  to  obtain  an 
adjustment  of  these  unsettled  accounts.     Upon  the  question  of 
ooDvenience  there  seems  to  be  no  doubt,     hx  the  House  of 
Lords,  in  the  case  of  The  Taff  Vale  Railway  Company  v.  Nixon, 
both  Lord  Campbell  and  Lord  Brougham,  Judges  of  great  ex- 
perience in  Courts  of  Law,  took  pains  to  show  the  great  diffi- 
culty of  dealing  with  such  cases  at  Law,  and  the  propriety  of 
Courts  of  Equity  assuming  a  jurisdiction  upon  them.     The 
advantage  of  the  Comxaon  Law  jurisdiction  in  such  cases  is,  the 
dogleness  and  finality  of  a  verdict  for  a  gross  sum,  which  pre- 
vents that  course  of  litigation  which  makes  the  investigation  and 
settlement  of  the  amount  of  each  particular  item  a  separate  law- 
suit.   But  there  are  the  means  now  under  the  improved  course 
of  procedure  in  this  Court,  of  securing  a  fair  investigation  of 
the  particulars  of  demand  and  items  of  the  account,  so  as  to 
ascertain  the  true  result  of  the  whole,  and  that  greater  con- 
venience of  the  equitable  jurisdiction   adverted  to   by  Lord 
Cottenkam  is  now  very  greatly  improved.     If  any  doubt  could 
be  entertained  as  to  the  equitable  jurisdiction  to  settle  the 
accounts  in  such  contracts  it  must  be  removed  by  the  decision 
of  the  House  of  Lords  in  a  very  remarkable  case  to  which  I 
have  had  an  opportunity  of  referring.     The  great  Duke  of  Marl- 
borough was  sued  by  biU  in  Equity  by  the  contractors  who 
built  the  house  of  Blenheim  for  the  arrears  due  for  work  and 
materials.     The  bill  was  filed  in  the  Equity  Court  of  Ex- 
chequer, and  the  decree,  after  declaring  that  the  duke  was 
bound  by  the  acts  and  contracts  of  Lord  Godolphin  and  Sir 
John  Vanburgh  with  the  artificers  and  workmen,  decreed  that 
the  duke  should  account  and  satisfy  the  plaintiffs  for  what  re- 
mained due  for  work  done  and  materials  furnished  for  the 
building  pursuant  to  the  contract,  and  durected  a  reference  to 
the  Btoemembrancer  of  the  Court  to  ascertain  what  was  due.    An 
appeal  by  the  Duke  of  Marlborough  to  the  House  of  Lords  was 
dismissed  in  the  year  1721,  during  the  Chancellorship  of  Lord 
Macclesfield.     The  case  is  reported  in  the  first  volume  of  Brown^s 
Parliamentary   Cases,  p.  175.     Mr.  Talbot,  afterwards  Lord 
Chancellor,  was  counsel  for  the  appellant,  and  seems  not  to 
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have  questioned  the  equitable  jurisdiction  which  was  thus  aano- 
tioned  by  the  House  of  Lords. 

The  plaintiff  is,  therefore,  entitled  to  a  decree  for  an  inquiry, 
in  order  that  the  Chief  Clerk  may  ascertun  and  certify  whether 
anything,  and  what,  renuuns  due  to  the  plaintiff  in  respect  of  the 
works  executed  and  materials  supplied,  or  otherwise,  under  the 
several  contracts  in  the  pleadings  mentioned,  having  regard  to 
the  terms  of  the  contracts,  and  to  the  circumstances  under  which 
the  plaintiff  carried  on  the  said  works.  Under  the  present 
course  of  practice,  where  there  are  the  means  in  the  progress  of 
such  accounts  and  inquiries  to  extend  and  modify  their  scope, 
and  to  give  any  supplementary  directions  by  orders  to  be  made 
in  chambers,  it  is  unnecessary  to  encumber  the  decree  with  any 
special  directions  as  to  penalties,  or  as  to  the  various  other  de- 
tails mentioned  in  the  prayer  of  the  bill  For  the  same  reasoD 
it  would  be  premature  to  make  any  declaration  or  to  dismiss  any 
part  of  the  bill  as  to  which  the  evidence  now  before  the  Goort 
seems  insufficient  to  justify  a  chum  to  relief  in  the  exact  form 
prayed  by  it. 

Solicitors :   Tyrrell,  Pain,  8f  Layton  ;  and  Skynner. 
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ROBERTS  i;.  BALL. 

J  N  September  1849,  the  defendant  Ball  mortgaged  certain  real 
estate  to  Jervis,  Edwards,  and  Dighton,  who,  in  September 
1854,  sold  it  under  a  power  of  sale  contained  in  the  mortgage, 
and  after  deducting  their  mortgage  debt  and  costs,  paid  the 
balance,  amounting  to  618/!.  \Zs.  into  Court  under  the  Trustee 
Relief  Act  (a) 

By  the  decree  made  in  the  cause,  and  dated  the  18th  of 
A.  not  having  February  1854,  Ball  was  ordered,  on  or  before  the  18th  of 

paid  the  --       -        --._- 

money,  he 
was  taken 
into  custody 
under  an 
attachment 
saed  out 
against  him 
by  B.,  and 
was  shortly 
afterwards 
discharged 
from  custody 
with  B.'s 


May  1854,  to  pay  to  the  plaintiff  15002. 

In  March  1854,  that  decree  was  registered  in  pursuance  of 
section  19.  of  1  &  2  Vict  c.  110.  in  the  Court  of  CommoD 
Pleas. 

Ball  haying  made  default  in  payment  of  the  sum  of  1500/1 
according  to  the  decree,  the  plaintiff,  in  June  1854,  sued  oat 
a  writ  of  attachment,  under  which  Ball  was  taken  into  custody 

(a)  9  &  10  Vict  c.  96. 


consent — 

Heldj  that  the  debt  under  the  decree  was  not  satisfied  by  A/s  having  been  taken  into  coAodf 

under  the  attachment. 
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by  the  Sheriff  of  Middlesex.     Shortly  afterwards,  Ball  was     ,  ^^^^-  , 
dischaiged  from  custody  upon  undertakiog  to  execute  a  deed        vicb- 
for  carrying  into  effect  a  proposal  for  making  certain  payments  Cj^cklum 

to  the  plaintiff.     The  proposed  deed  was  executed,  and  it  was       ' 

thereby  stipulated  that  the  phuntiff^s  rights  under  the  decree       Robbbts 
ahoold  be  unaffected  by  the  deed.    Ball  failed  to  make  any        nftT^ 
payment  to  the  plaintiff  under  the  deed. 

This  was  a  petition  by  the  plaintiff  praying  for  the  payment 
to  her  of  the  fund  in  Court. 

Mr.  Malms  and  Mr.  Biiggallay  for  the  petitioner.  n  ArgwmitnL 

Mr.  CrachnaU,  for  the  first  judgment  creditor  subsequent  to 
the  decree.  At  Law  it  has  long  been  held  that  if  a  person  is 
once  taken  in  execution  on  a  judgment  and  discharged  out  of 
enstody  with  the  consent  of  the  creditor,  he  cannot  be  sued  for 
the  same  debt,  (a)  That  principle  is  preserved  by  section  16. 
of  1  &  2  Vict  c.  110.  By  section  18.  of  that  Act,  a  decree  of  a 
Court  of  Equity,  directing  the  payment  of  money,  has  the  effect 
of  a  judgment  at  Law,  and  the  person  to  whom  any  such  money 
is  payable  is  deemed  a  judgment  creditor  within  that  Act.  An 
attachment  for  employment  of  money  under  a  decree  is  an 
equitable  execution.  Decrees  of  Courts  of  Equity  being  by 
the  above  Act  assimilated  in  their  effects  to  judgments  at  Law, 
and  the  defendant  having  been  taken  under  an  attachment,  — 
which  is  an  equitable  execution,  —  for  not  paying  the  money 
under  the  decree,  and  having  been  released  from  custody  with 
the  plaintiff's  consent,  the  plfuntiff  has  lost  all  right  of  enforcing 
her  decree. 

Mr.  fFhite  and  Mr.  C  Browne  appeared  for  other  incum* 
branoers  subsequent  to  the  decree. 

The  Vicb-Chahcelloe.  Upon  the  question  whether  or  J^tdgmeni. 
not  the  plaintiff  has  lost  her  right  as  a  creditor  by  decree  having 
the  effect  of  a  judgment,  because  she  has  issued  an  attachment 
against  the  defendant  and  taken  his  person,  I  have  no  doubt  at 
alL  By  an  old  principle  of  the  Common  Law,  which  is  pre- 
served by  tins  statute,  a  judgment  creditor  who  thought  fit  to 
resort  to  a  seizure  of  the  person  of  his  debtor  in  satisfaction  of 
his  debt^  was  held  thereby  to  have  lost  his  right  against  the 
properly  of  the  debtor.  That  is  a  principle  essentially  of  the 
Common  Law,  and  founded  upon  the  terms  of  the  writ  of  ca. 
«a.  It  was  thought  wise  by  the  Legislature,  in  the  Act  of 
1  &  2  Vict  c  110.,  to  preserve  that  principle  untouched;  and, 
therefore,  in  this  case,  if  the  plaintiff,  having  obtained  a  decree 

(a)    Vide    Selwjn*8    Nisi    Prius,      4  Burr.  2482,  Jaques  v.    WUh^f,   1 
616.    11th  edit.;    Vigers  v,  Aldrich,      T.  B.  557.,  Uob.  59. 
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^^^' ,  of  the  Court,  whidi  under  that  Act  has  the  force  of  a  jadgment, 

YicB.  had  taken  out  exeoution  at  Law^  and  had  taken  the  body  of 

O^MGBLLom  ^e  debtor  in  satiafaction  of  his  debt,  the  caae  would  have  been 

within  section  16.  of  that  statute.     But  that  sectioa  does  not 

BOBBBIB 

Bali. 
Jwdgmtnt 


apply  to  the  case  of  a  penon  taken  into  custody  under  sn 
attachment.  A  person  taken  under  an  attachment  is  tskeu 
into  custody  to  answer  for  his  contempt  in  not  obeying  the 
order  of  the  Court,  and  the  seiaure  of  his  person  is  a  satisfantinn 
of  nothing,  but  is  only  in  furtherance  of  other  modes  which 
may  be  resorted  to  against  the  property  of  the  dehtar.  It  never 
has  been  held,  and  it  cannot  legitimately  be  held^  under  the 
terms  of  the  Act  of  Parliament,  that  the  seizure  of  the  penon 
of  a  debtor  for  a  contempt  of  this  Court,  is  a  release  of  the 
debt  as  against  the  property  of  the  debtor.  Therefore  there 
k  no  ground  whteTor  for  mamtuning  the  aigoment  tl»t  the 
effect  of  an  attachment  is  the  same  as  the  efiect  of  a  co.  m.  {a) 
With  regard  to  the  question  of  coats,  the  fund  in  Court  is 
smallj  and  the  demand  against  it  is  large ;  and  I  cannot  allow 
the  judgment  creditors  the  costs  of  appearing  upon  this  petition 
out  of  that  fund.  Their  coats  must  be  added  to  their  judgment 
debts. 

Solicitors :  Clayton^  Cookson,  tf  Wainwright ;  and  IrwitL 

(a)  Vide  WeUi  y.  Gibbt,  3  Beay.  299. 


Ciii^^B    EX  PARTE  THE  PEECENTOR  OF  SAINT  PAUL'S 
Wood.  CATHEDRAL,  IN  THE  CITY  OF  LONDON, 

May  2.  4.        J. 

Charch  pro-  J  N  and  previously  to  the  year  1840  the  Rev.  C.  A.  Belli  was 
^St'^n ''^  entitled,  as  the  precentor  or  chief  chaunter  of  St.  Paul's  Cathe- 
lease,  renew-  dral  in  London,  to  an  interest  in  certain  houses  and  buil(fiiigs 
fourteen'yean  situate  in  St.  Paul's  Churchyard,  Old  Change,  and  Carter  Lane, 
on  payment  anj  demised  by  him  for  terms  of  forty  years,  under  the  pron- 
purchased  bj    sions  of  the  14  Eliz.  c.  11.  (i),  to  different  parties.     The  leases 

contained  no  covenant  to  renew ;  but  it  was  customary  for  the 
precentor  to  renew  every  fourteen  years,  at  a  fine  equivalent  to 


the  corpora- 
tion of  L.,  and 
the  porchase 
money  paid 
into  Court 
under  the 
proTisiona  of 
the  Lands 


(6)  By  the  17th  and  19th  sections  to  gnmt  leases  of  honaea  and  bdld- 
of  this  Act,  ecclesiastical  corpora-  inga  situate  in  cities  and  ^tonvas  fir 
tions  (except  bbhops)  were  enabled      forty  years. 


Clauses  Con- 
solidation Act  1845,  and  invested. 

Upon  a  petition  by  the  lessor,  after  the  period  at  which  the  lease  would  have  been  mevtbls, 
If  the  purchase  had  not  been  effected,  praying  for  the  payment  to  him,  out  of  the  fimd  in  Couit,  of 
the  amount  of  the  fine  which  would  then  have  become  payable, — 

Held,  that  he  was  entitled  to  be  paid  out  of  the  fund  such  a  sum  as,  i^n  inqoiry  at  chamber^ 
it  should  be  found  ought  to  be  allowed  to  him  in  respect  of  such  fine. 
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aoe  and  a  half  year's  improved  value  of  the  property.  These 
fines  were  received  by  the  precentor,  and  formed  the  principal 
aouroe  of  his  income.  The  leases  had  been  renewed  in  the 
usual  way  at  different  times  since  1841,  for  six  several  terms  of 
forty  years  eadi,  at  an  a^regate  rental  of  37L  14«.,  which  was 
reserved  to  Mr.  Belli  tod  his  saccessors. 

By  the  Ecclesiastical  Commission  Act  (a)  the  office  of  pre- 
centor was  to  be  abolished  after  the  death  of  Mr.  Belli,  the 
present  holder ;  and  by  section  49.  and  also  by  the  subsequent  . 
Act  of  the  4  &  5  Vict,  a  39.  s.  6.,  all  the  estates  and  property 
attached  thereto  were,  immediately  upon  Mr.  Belli  ceasing  to 
bold  the  office,  to  be  vested  absolutely  in  the  Ecdeuastical  Com- 
misnoners  for  England,  and  their  successors,  for  the  purposes  of 
the  Act. 

In  1852  the  corporation  of  London,  requiring  the  above 
property  for  improvement  purposes  under  the  London  (CSity) 
Improvement  Acts,  1847  (b)  and  1850  (c),  purchased  it  of  Mr. 
Belli,  with  the  consent  of  the  Ecclesiastical  Commissioners,  for 
the  sum  of  13,325/.  9s.  4d!.,  and  paid  the  purchase  money  into 
Court  under  the  Lands  Clauses  Consolidation  Act,  1845.  (d) 
This  sum  was,  under  an  order  made  in  July  1852,  upon  the  pe* 
tition  of  Mr.  Belli,  invested  in  the  purchase  of  14,0492.  18i.  3d. 
Three  per  Cent.  Beduced  Annuities,  in  trust  to  an  account  en- 
titled "  The  account  of  the  precentor  or  chief  chaunter  of  the  ca- 
thedral church  of  St.  Paul's;"  and  it  was  ordered  that  the  annual 
sum  of  37/.  14«.  should  be  paid  to  the  petitioner  so  long  as  he 
should  continue  such  precentor,  out  of  the  accruing  dividends, 
and  that  the  remaining  dividends  should  be  accumulated  and 
invested  from  time  to  time,  with  liberty  to  the  petitioner  to 
apply  when  and  as  any  lease  might  become  renewable  according 
to  the  custom. 

Two  of  the  leases  became  renewable  at  Christmas  1854, 
whereby  the  petitioner,  as  precentor,  would  become  entitled  to 
a  fine  in  respect  of  each  lease.  He  thereupon  presented  his 
petition,  setting  forth  the  above  facts,  and  that  the  premises 
comprised  in  such  leases  were,  at  the  time  of  the  purchase,  of 
the  yearly  value  of  1725/.,  and  praying  that  the  sum  of 
258721  10^.,  which  would  have  become  payable  in  respect  of  the 
fines  upon  renewal,  might  be  paid  to  him  out  of  the  fund  in 
Court,  and  that  the  corporation  of  London  might,  in  pursuance 
of  the  Lands  Clauses  Consolidation  Act,  1845,  pay  his  taxed 
costs  of  and  incidental  to  this  petition. 

Mr.  JV.  M,  James  and  Mr.  Speed,  for  the  petitioner,  referred 
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(a)  3&4yict.c.lld. 
(^)  9  &  10  Vict.  c.  uiL 


(c)  13  &  14  Vict.  c.  Ivi. 

(d)  SVicLc.  18. 
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to  Bacon^s  Abridgment  (a),  and  6^7  WxlL  4.  c.  20.  s.  4.,  as  to 
the  liberty  reserved  to  eccleeiastical  persona  to  grant  leases  con- 
formable to  the  usual  practice,  and  the  74th  and  78th  sections 
of  the  Lands  Clauses  Consolidation  Act.  They  cited  Cole- 
grave  v.  Manby  (J),  Ex  parte  the  Bishop  of  Winchester,  (c)  If 
the  petitioner  were  to  take  the  rents  only,  he  would  lose  the 
greater  part  of  his  profits.  These  were  leases  renewable  by 
custom,  which  a  tenant  for  life  could  be  compelled  to  renew: 
In  re  Beaufoy's  Estate,  (d)  But  if  the  Court  should  hold  that 
Mr.  Belli  was  not  entitled  to  the  fine,  at  least  the  purchase 
money  should  be  apportioned  between  the  leasehold  mterest 
and  the  reversion,  and  the  income  of  the  former  paid  to  the 
petitioner :  Phillips  v.  SarfetU.  {e)  Ex  parte  the  Bishop  of 
Peterborough  (g)  was  also  referred  to. 

Mr.  Fleming^  for  the  Ecclesiastical  Commissioners,  cited  Tht 
Dean  and  Chapter  of  Canterbury  before  Vice-Chancellor 
Parker  (A),  Ex  parte  the  Dean  and  Chapter  of  Gloucester  (i), 
Ex  parte  the  Dean  and  Chapter  of  Christchurchf  Oxford  (A), 
Ex  parte  the  Dean  of  Battel  (/)  He  contended  that  as  the 
houses,  the  subject  of  the  leases,  were  pulled  down  and  the 
land  sold,  the  property  was  gone,  and  no  renewal  could  be  made, 
and  therefore  the  value  could  not  be  estimated.  Even  as  re- 
spected the  leaseholds  themselves,  the  petitioner  had  parted  with 
his  rights  therein  for  forty  years,  and  therefore  could  not  be 
entitled  until  that  period  had  expired.  At  all  events,  if  the 
petitioner  were  entitled  to  any  portion,  his  demand  was  ezoesr 
sive.  The  Conmiissioners  would  not  object  to  an  inquiry  at 
chambers  as  to  whether  any  and  what  increase  of  dividends  should 
be  allowed  to  the  precentor  in  respect  of  his  interest  prior  to  the 
purchase  by  the  city  of  London. 

Mr.  BaggaUay  for  the  corporation  of  London. 

[The  Vice-chancellor  referred  to  Ex  parte  the  Rector  of 
Lambeth,  (m)] 

Mr.  James  replied 

The  Vioe-Chancellob.  The  question  upon  this  petition 
ifi  whether  or  not  the  precentor  of  St.  FauPs  is  entitled  to  any 
consideration  in  respect  of  his  interest  in  the  revermon  of  the 


(a)  Vol.  iv.  tit.  "  Leases,**  p.  679. 
{h)  2  Ru88.  238. 

(c)  10  Hare,  137.;  S.  C.  16  Jur. 
649. 

(d)  1  Sm.  &  G.  20. 
(«)  7  Hare,  33. 

ig)  Not  reported.— V.  C.  Stuar^ 
July  4.  1853. 


(A)  Aug.  6.  1852.  : 

(0  19  £..  J.  (N.  S.)  400.* 
(A)  23  Ibid.  149. 
(0  21   L.   T.  66.^    V.  C. 
derdey. 

(m)  4  Rail.  Ca.  231. 
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property^  which  has  been  taken  by  the  oorporation  under  eeo* 
tion  74.  of  the  Lands  Clauses  Consolidation  Act. 

The  argument  on  behalf  of  the  Ecclesiastical  Commissionersi 
that  the  precentor  having  sold  his  leasehold  for  forty  years,  the 
property  was  out  of  him  for  that  period,  that  he  had  parted 
with  it  for  that  time,  and  could  not  therefore  be  properly  sud 
to  have  any  interest  in  the  money  which  has  been  piud  into 
Court,  seems  not  only  a  very  unjust  but  also  an  extremely 
narrow  oonstruction  of  this  clause  of  the  Act,  which  was 
evidently  intended  to  be  a  beneficial  one  for  the  purpose  of 
meeting  the  case  of  those  parties,  who  are  interested  in  the 
reyendon.  The  precentor  was  interested  in  the  revermon  in 
this  respect  before  it  was  sold ;  he  had  a  right  to  deal  with  that 
revernon  from  time  to  time  every  fourteen  years,  and  to  take 
oat  of  it  by  granting  a  renewed  lease, — adding,  therefore,  four- 
teen years  to  the  twentyndx  yet  unexpired, — such  a  d^ree  of 
interest,  as  would  enable  him  to  receive  a  fine  in  respect  of  that 
property. 

Such  an  a^ument  must  operate  extremely  inequitably  in 
many  cases,  if  there  were  no  means  of  giving  relief  under  sec- 
tion 74.  In  the  first  place,  the  only  portion  of  remuneration, 
which  those  gentlemen  who  have  property  of  this  description 
receive  from  the  church  lands  vested  in  them,  is  a  small  ground 
rent  They  come  into  the  lands,  which  have  been  demised  by 
thdr  predecessors  since  the  time  of  Queen  Elizabeth,  with  only 
a  smdl  annual  rent  reserved,  but  subject  to  their  having  the 
fiame  right,  should  they  live  to  exerdse  it,  of  deriving  larger 
benefits  by  means  of  the  fine  upon  the  renewal  of  the  lease. 

With  regard  to  the  existing  law  relating  to  episcopal  incomes, 
the  first  law,  which  imported  a  change  into  the  system  was  this: 
—  Several  bishops  made  a  return  of  the  average  incomes  of  their 
sees,  and  continued  to  make  such  returns  during  a  period,  I 
think,  of  seven  years;  and  when  any  new  bishop  is  admitted 
bto  a  see,  he  is  required  to  make  a  certain  fixed  payment  to 
the  fund  of  the  Ecclesiastical  Commissioners  sufficient  to  place 
his  income  at  5000/.  a  year,  calculated  upon  those  averages.  The 
result  has  been  in  many  cases,  no  doubt,  that  a  larger  amount  has 
really  been  received  than  50002.  a  year.  In  some  cases,  however, 
it  has  been  less.  This  case  has  occurred^  the  discussion  upon 
which  I  well  recollect:  —  A  bishop  received  for  three  or  four 
years  only  2000iL  a  year ;  then  the  next  year  he  received  12,000iL 
by  way  of  fines.  Such  a  case  may  well  be  conceived,  and,  as  in 
the  case  of  the  Bishop  of  London,  the  case  of  a  large  mass  of 
property  being  swept  away  by  a  railroad,  or  for  any  public 
improvement.     Out  of  that  fund  so  constituted,  upon  which  the 
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aretage  has  been  formed,  and  the  revenues  of  the  see  ealcalated, 
—  for  the  bishop  has  to  pay  over  the  surplus  revenue — this 
large  mass  of  property  must  be  taken,  depriving  him  of  those 
very  revenues,  which  are  calculated  to  make  up  the  average. 
Surely  no  such  system  could  have  been  contemplated  by  the 
Legislature.     I  think  that  the  sound  construction  of  section  74. 
is  that  it  was  intended  expressly  to  meet  such  cases,  and  to 
enable  this  Court  to  give  to  the  parties  interested  the  same 
benefit,  which  they  always  might  have  had  from  the  reversion. 
Then  it  is  said  that  the  right  of  renewal  depends  upon  the 
correlative  disposition  of  the  lessee  to  renew.     It  is  true  that 
this  is  so  in  substance,  but  cases  of  refusal  to  renew,  if  they  ever 
occur,  are  exceedingly  rare  ^  and  I  think  I  may,  quite  within 
the  words  of  section  74.,  give  to  the  precentor  any  such  benefit 
as  he  might  lawfully  have  had,  of  renewal  to  any  person  willing 
to  renew  his  lease.     Why  am  I  to  say  here  that  that  which 
rarely,  if  ever,  occurs  is  to  be  taken  as  the  normal  position  of 
things,  instead  of  the  other,  which  is  a  constantly  occurring  ease, 
of  a  party  being  willing  to  renew  ?     This  party  then  having  the 
right  to  take  out  of  the  reversion  that  interest,  which  he  might 
have  received  in  respect  of  the  additional  fourteen  years'  lease,  it 
seems  to  me  that  the  right  order  will  be  to  refer  it  to  chambers 
to  inquire  what  sum  ought  to  be  paid  to  the  petitioner  out  of  the 
fund  in  Court,  in  respect  of  his  right  to  renew  the  leases  men- 
tioned in  the  petition  for  a  further  term  of  forty  years  on  the 
day  when  they  expired. 

In  making  this  inquiry  I  have  not  the  least  doubt  but  that 
the  ordinary  renewal  fine  will  be  a  material  element  in  the  cal- 
culation*    There  is  here  what  is  equivalent  to  the  value  of  the 
property ;  but  there  may  be  a  case,  where  much  less  than  the 
value  of  the  property  has  been  given,  and  if  so  the  party  mnv 
not  take  out  of  the  fund  exactly  the  same  amount  as  he  might 
receive  in  respect  of  the  fine.     Further,  there  may  be  the  con- 
sideration of  what  his  calculation  of  the  rental  is,  and  what 
deduction  should  be  made  for  repairs.     This  being  a  fund  with 
a  certain  income,  it  does  not  well  appear  how  calculations  can 
operate  to  influence  the  amount  of  the  sum  to  be  allowed ;  but 
it  is  quite  clear  that  if  the  sum  could  be  accurately  determined, 
the  Church  would  receive  no  prejudice  whatever ;  because  a 
certidn  given  sum,  equal  to  the  value  of  the  property  at  the 
time  it  came  into  Court,  remains  here ;  and  assuming  merely 
for  the  argument  that  this  state  of  things  would  continue, 
it  ought  to    be    so    adjusted   as   exactly  to  bring   oat   by 
accumulation  at  each  period  of  renewal  the  exact  fine,  which 
the  party  would  receive;  and  in  that  case  the  fund  originally 
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paid  into  Court  wonld  remain  in  the  place  of  the  land,  which  is 
the  property  of  the  Chnrch,  every  successive  person  finding  it 
forestaUed  to  a  certain  extent  by  l^e  act  of  his  predecessor.  So 
again  this  fund,  which  represents  the  reversion  of  the  land  at  the 
time  of  the  purchase,  would  be  just  as  the  reversion  always  was, 
mbject  to  these  continual  deductions  of  interests  of  persons  as 
they  come  into  possession,  and  so  in  principle  it  ought  to  be. 

Befer  it  to  chambers,  to  inquire  what  sum  of  money  ought  to 
be  allowed  to  the  petitioner  out  of  the  fund  in  Court,  regard 
being  had  to  the  right  of  the  petitioner  to  renew,  for  a  period 
of  forty  years,  the  leases  in  the  petition  menti(Mied,  on  the 
expiration  of  the  first  fourteen  years  in  each  lease. 

Solicitors:  Bolton^  Merriman,  ^  Dunning;  J.  M.  White;  and 
C.  Pearson, 


1855. 
' r— ' 

VlCB- 

Chancelix>b 
Wood. 

Ex  PARTS 

THB  Pre- 
centor OF 
St.  Paul's 
Cathsdral* 
London. 

JwigmaU, 


CHAFFERS  v.  BAKER. 

Mb.  JF.  H.  TERRELL  moved,  under  the  79th  order  of 
May  1845,  that  a  bill  might  be  taken  pro  confesso,  against  an 
in£mt  defendant,  who  was  out  of  the  jurisdiction.  An  order 
had  been  made  and  executed  that  the  bill  might  be  served  on 
tbe  father  (the  guardian  of  the  infant),  who,  it  appeared,  was 
also  resident  out  of  the  jurisdiction  of  the  Court.  Emery  v.  New- 
'<m(a),  Jones  v.  Geddes(b),  Anderson  v.  Slather  (jc),  vdA  Hughes 
T.  Lipscombe  (d),  were  cited. 

The  Yice-Chakcellob.  Had  I  considered  the  matter, 
when  the  order  for  substituted  service  of  the  copy  of  the  bill  on 
the  father  of  the  infant  was  made,  I  should  have  reftised  to 
inake  it;  as  I  find  it  has  been  decided  that  an  infant  defendant 
oat  of  the  jurisdiction  cannot  be  so  served.  In  Biddulph  v. 
I^nd  Camay s  {e\  the  Master  of  tlie  Rolls  gave  leave  to  serve  a 
Bubpcena  under  the  old  practice,  upon  a  person  of  unsound  mind 
abroad,  and  thought  the  disability  of  lunacy  no  objection  to  the 
Bervice.  In  Jones  v.  Geddes,  separate  service  was  directed  upon 
each  infant.  In  the  present  case,  however,  the  service  of  the 
biQ  upon  the  father  was  ordered  to  be  made  good  service  on  the 
infant ;  but  Jones  v.  Geddes  shows  that  though  the  service  may 
be  made  abroad,  it  must  be  personal  on  the  infant.     The  order. 


Vice- 
Chanoellob 

KlMDBRSLBT. 

Jan.  so. 

Where  an 
infiuit  de- 
fendant 18  oat 
of  the  jorii- 
diction,  a  biU 
canno^be 
taken  agamat 
him  pro  am' 

anbstitated 
service  on  the 
in&nt's  father 
(the  gnardian) 
aUo  out  of  the 
jnriadiction. 
The  proper 
conrae  is  to 
aerre  the 
in&nt  per- 
aonaUy  and 
to  have  a 
gnardian  to 
3ie  infimtto 
defend  the  loit 
assigned  by 
the  Court, 
under  the 
82nd  order. 
May  1845. 

JudgmeHt 


(a)  10  Sim.  564. 

{b)  15  L.  J.  (N.  S.)  Ch.  65. 

(c)  10  Jar.  383. 


(d)  3  Hare,  341. 

(e)  7  BesT.  580. 
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therefore^  for  Bubstituted  service  on  the  father  ought  not  to 
have  been  made  in  this  instance.  Bnt,  sappomng  the  service  to 
have  been  good,  the  next  step  would  be  to  enter  an  appearance 
for  the  defendant.  But  as  to  that,  order  30.,  May  1845»  ex- 
pressly states  that  any  appearance  entered  at  the  instance  of  a 
plaintiff  for  a  defendant,  who  at  the  time  of  the  entry  thereof  is 
an  infant,  or  a  person  of  weak  or  unsound  mind,  unable  of  him- 
self to  defend  the  suit,  is  irregular,  and  of  no  validity.  Hie 
cases  which  appear  to  contradict  that  order  must  be  con- 
sidered as  having  been  dedded  without  reference  to  it.  In 
Anderson  v.  Stather  (a),  the  question  was  reserved  by 
Vice-Chancellor  Knight  Bruce,  and  when  the  matter  sab- 
sequently  came  before  the  Lord  Chancellor,  he  adopted  the 
course  which  I  must,  I  think,  direct  in  this  case.  I  may  re- 
mark that  order  31.  of  May  1845  implies  to  the  case  of  a 
defendant  who  has  gone  out  of  the  realm,  or  otherwise  ab- 
sconded, and  does  not  touch  the  present  case.  But  order  32. 
does  expressly  apply  here ;  and  by  that  order,  if  an  in&nt  de- 
fendant does  not  appear  to,  or  answer  a  bill,  the  Court  iDay> 
upon  the  application  of  the  plaintiff,  order  a  solicitor  of  the 
Court  to  be  appointed  guardian,  by  whom  he  may  appear  to, 
and  answer,  or  may  answer  the  biU  and  defend  the  suit.  That 
is  the  course  which  ought  to  be  pursued  here,  and  I  must, 
therefore,  refuse  the  motion,  and  proceedings  must  be  com- 
menced de  novo,  and  prosecuted  under  order  32.,  May  1845.  (() 


Solicitor:  Alex.  Chaffers. 

(a)  It  appears  from  the  Reg.  Lib. 
A.  1845,  p.  1801,  that  in  the  case  of 
Anderson  v.  Stather^  the  infants  were 
served  in  Mar  jland,  U.  S.,  with  notice 
of  the  motion,  and  no  appearance 
having  been  entered,  the  Court,  bj 
an  order  dated  20th  of  Julj  1846, 
ordered  that  the  solicitor  of  the  Fee 


Fund  should  be  appointed  guardiiD 
to  appear  to  and  answer  the  bill  id 
the  cause,  and  defend  the  suit 

{b)  Thb  decision  was  sabse- 
qnently  (on  the  19th  of  Febmaiy) 
confirmed  on  i^peal  bjr  the  Lor^ 
Justices, 


— f- 
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WATTS  V.  HAMMOND.  j^^ 

•  •    ji        -WiwcA  6. 

N  1852  the  defendants,  Alexander  and  Mouillard,  who  carried  j^^  ^^^ 
on  business  as  agents  for  unclaimed  moneys  and  estates,  entered  »bo»it  to  take 
into  commnnication  with  the  defendant,  T.  J.  Hammond,  re-  stratlon  to  the 
iatingto  the  unclaimed  estate  of  one  Martin  Hammond,  who  «»tateofa 
had  died  intestate  in  Bengal,  —  T.  J.  Hammond  believing  him-  had  died  in 
self  to  be  one  of  the  next  of  kin.  India,  agreed 

with  R,  in 

On  the  18th  of  February  1854,  an  agreement  was  entered  consideration 
into  between  Alexander  and  Mouillard  of  the  one  part,  and  Jervic^en- 
T.  J.  Hammond  of  the  other  part,  by  which  (after  recitals  to  dered  by 
the  effect  that  Alexander  and  Mouillard  believed  that  they  ^JSn  the* pro- 
could  establish  the  beneficial  right  of  T.  J.  Hammond  so  far  as  P«>^7  ^^^e 
he  might  be  beneficially  interested  in  **  a  certain  property  or  and  made 
properties  of  the  value  of  1000/.,  or  thereabouts,")  it  was  agreed  *^^?^^^ 
that  '^  the  said  R.  Alexander  and  P.  Mouillard,  for  the  con-  to  R  one  half 
sideration  hereinafter  mentioned,  shall  and  will,  with  all  con-  ^J?}*®^^!*®. 

'  '  ,       ofit     Admi- 

venient  speed,  at  their  own  costs  and  expenses  in  the  first  in-  nistration 
stance,  and  at  their  own  risks  and  loss  in  case  of  failure,  take  ^q^^^ 
such  further  steps  as  shall  be  needful  to  establish  the  claims  of  a  power  of 
the  said  T.  J.  Hammond  thereto,  in  the  consideration  that  in  ezecu^'  by 
the  event  of  success  the  said  T.  J.  Hammond,  his  executors,  &c.  ^^^  ^as  sent 
shall  and  will,  upon  such  property  being  recovered  and  made  india,  with  a 
available  to  him,  be  the  amount  more  or  less  than  1000/.,  allow  l®*^®*"  ^J;»«en 

1  - 1   -n     *  1  1  1   -Tk    -K«^      •!«      1     1    •  by  a  solicitor 

unto  the  said  K.  Alexander  and  P.  Mouillard,  their  executors,  on  behalf  of 
&C.,  one  half  of  the  value  thereof.     Provided  always,  that  in  ^»  ^rei^^ 
case  of  success  one  half  of  the  fair  and  reasonable  costs,  charges,  the  proceeds 
and  expenses  tiiat  the  said  R.  Alexander  and  P.  Mouillard  shall  ^  Lmdon*^ 
iave  incurred  or  been  put  to,  in  and  about  the  tracing  out  of  hy  bill    This 
the  funds,  and  discovery  of  the  parties  entitled,  &c.,  shall  be  gent  with 
reimbursed  and  allowed  to  them  by  the  said  T.  J.  Hammond,  the  privity 
his  executors,  &c. ;  but  if  the  property  shall  not  be  recovered,  bation  of  B. 
then  the  costs,  charores,  and  expenses  that  shall  have  been  In-  ^'  remitted 

®  *  .  the  proceeds 

curred  by  the  said  B.  Alexander  and  P.  Mouillard  shall  be  to  his  agents 
wholly  borne  by  them."    It  was  further  agreed  that  Alexander  g  uaS^c^l^ini 
and   Mouillard  should  allow  to  Dunaway,  who  had  acted  on  to  a  moiety 
behalf  of  Hammond  in  procuring  information  as  to  his  pedigree,  ^ured^bv^^ 
one  tenth  of  the  whole  amount  recovered.  the  bin,  and 

the  agents, 
therefore,  declining  to  hand  it  over  to  A.,  A.  sued  W.  for  the  amount.     W.  then  filed  a  bill  of  in- 
terpleader against  A.  and  IL^-Heid,  that  sach  bill  was  not  sustainable. 

/Vr  the  LoBD  JusncB  Kkioht  Brucb  :  An  agent  cannot  maintain  a  bill  of  interpleader  against 
bis  principal  in  respect  of  a  lien  on  the  property  created  by  the  principal  before  the  constitution  of 
the  agency. 

/Vr  tlie  LoBD  Justice  Turmeb  :  The  letter  amounted  to  a  direction  both  by  A.  and  B.  to  remit 
the  fund,  to  A.,  and  as  both  parties  had  thus  authorized  W.  to  pay  the  fund  to  one  of  them,  he 
Goald  not  maintain  interpleader  against  them 

Stmbie.  The  agreement  did  not  create  any  lien  on  the  fund. 
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In  the  meantime,  Hammond's  pedigree  had  been  made  out, 
and  on  the  27th  of  February  1854,  letters  of  administration  to 
the  estate  of  Martin  Hammond  were  granted  to  him. 

On  the  3rd  of  March  1854,  Hammond  executed  a  power  of 
attorney,  authorizing  the  plainti£F  and  Mr.  Sandes  (who  carried 
on  business  as  solicitors  at  Calcutta)  to  get  in  the  estate  of 
Mr.  Hammond. 

On  the  8th  of  March  1854,  Mr.  Stevens,  the  solicitor  who 
had  prepared  the  power  of  attorney,  forwarded  it  to  Sandes  and 
Watts,  with  a  letter  from  himself  to  them,  giving  the  following 
direction  as  to  the  remittance  of  the  moneys:  — **  Upon  jour 
recovering  the  moneys,  I  will  thank  you  to  remit  the  same  by  a 
bill  of  exchange  on  Messrs.  Crawford,  Colvin,  &  Co.,  or  some 
other  respectable  mercantile  or  banking  house  in  London.'' 
This  letter  purported  to  be  written  on  behalf  of  Hammond,  and 
did  not  in  any  way  refer  to  Alexander  and  Mouillard.  It  was 
disputed  whether  Mr.  Stevens  acted  as  the  solicitor  of  Hammond 
only,  or  as  solicitor  both  for  him  and  Alexander  and  Moailiard, 
in  the  communication  with  Sandes  and  Watts ;  but  it  was 
established  that  he  received  his  instructions  with  reference  to  it 
through  Mouillard. 

On  the  24th  of  July  1854,  no  remittance  having  been  reodved 
from  Sandes  and  Watts,  Mr.  Stevens  wrote  to  them  a  letter, 
which,  after  stating  that  he  had  been  expecting  to  hear  from 
them,  concluded  as  follows :  "  I  hope  you  will  be  able  by  the 
next  return  mail  to  report  your  having  satisfactorily  concluded 
this  business,  and  remitted  me  the  proceeds  as  instructed^* 

Messrs.  Sandes  and  Watts  -received  the  personal  estate  (^ 
Mr.  Hammond  under  the  power  of  attorney,  and  with  the  pro- 
ceeds purchased  a  bill  of  exchange  for  3759iL  Ss.  4dL,  which 
they  remitted  to  Messrs.  Paterson  and  Longman,  their  London 
agents. 

On  the  27th  of  October  1854,  Messrs.  Paterson  and  Long- 
man received  notice  from  Hammond  not  to  pay  over  the  moneys 
to  any  one  but  him,  and  on  the  Ist  of  November  1854  they  re- 
ceived a  notice  from  Alexander  and  Mouillard,  requiring  them 
not  to  part  with  the  bill. 

Shortly  afterwards,  Alexander  and  Mouillard  filed  a  bill 
against  Hammond  and  Dunaway,  to  establish  their  title  to  one 
half  of  the  moneys  secured  by  the  bill  of  exchange,  and  Ham- 
mond commenced  an  action  against  the  plaintiff.  Watts,  who 
happened  to  be  in  England,  for  the  recovery  of  the  amount  of 
the  bill. 

The  plaintiff  then  filed  the  present  bill  against  Hanunond, 
Alexander,  Mouillard,  and  Dunaway,  praying  that  the  defend- 
ants might  be  ordered  to  interplead,  and  that  Hammond  might 
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be  restrained  from  proceeding  with  his  action.  The  sixth 
paragnph  of  this  bill  alleged  that  Stevens  sent  the  power  of 
attorney  to  Calcutta  as  the  solicitor  of  Alexander  and  Mouillard, 
88  veil  as  Hammond,  and  that  it  was  accompanied  by  directions 
to  remit  the  moneys  when  recovered  to  Stevens.  The  bill  did 
not  set  out  the  letter  of  the  8th  of  March  1854,  nor  refer  to  the 
letter  of  the  24th  of  J  uly  1 854. 

On  the  2lBt  of  December  1854|  a  demurrer  by  Hammond  to 
the  bill  in  Alexander  v.  Hammond  was  allowed  by  Yice-Chan- 
oellor  Stuart,  on  the  groand  that  the  agreement  of  February 
1354,  if  binding  at  all,  gave  Alexander  and  Mouillard  no  lien 
on  the  fund,  but  only  a  right  to  sue  Hammond  at  Law  for  half 
itsyaloe. 

On  the  18th  of  January  1855  the  plaintiff  moved  for  an 
inJQDction,  and  an  order  for  the  defendants  to  interplead.  The 
motion  was  refused  by  Vice-chancellor  Stuart.  The  plaintiff 
tien  renewed  the  application  before  the  Lords  Justices. 

On  the  31st  of  January  the  appeal  motion  came  on  to  be 
Jieardy  when  Mr.  Bilton  appeared  for  Alexander  and  Mouillard^ 
and  gave  up  all  claim  on  their  behalf.  By  consent  the  cause 
was  treated  as  if  at  the  hearing,  and  an  order  was  made  dis- 
nusang  the  bill  with  costs  as  against  Dunaway,  directing  the 
bill  of  exchange  to  be  indorsed  and  delivered  to  Hanunond, 
orderiiig  Alexander  and  Mouillard  to  pay  the  costs  of  the  suit, 
and  staying  all  further  proceedings  in  the  cause. 

On  the  27th  of  February  Mr.  Bagshawe  and  Mi.Hislop 
Clarke^  for  the  plaintiff,  moved  to  vary  the  minutes,  so  as  to 
give  the  pMntiff  his  costs  out  of  the  fond,  it  being  doubt- 
&1  whether  Alexander  and  Mouillard  could  pay  them.  They 
referred  to  Campbell  v.  Solomans{d),  Fenn  v.  Edmonds  {J}\ 
Cowtan  y.  WUliams{c\  Dowson  v.  Hardcastle  (d),  JSdensor  v. 
Roberts  (e).  Hedges  v.  Smith  {g\  Aldridge  v.  Thompson  (A), 
Aldridffe  v.  Mesner(i\  Mason  v.  Hamilton  {k),  and  Seton's 
Decrees*  (J) 

Mr.  BacoJh  for  Hammond,  having  stated  that  he  should  con- 
tend that  the  case  was  not  one  for  interpleader,  and  that  those 
aathoiities  were,  therefore  inapplicable,  the  cause  was  ordered 
to  stand  over  to  a  future  day. 


IS65. 
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V. 

Haxmomd. 
StatemettL 


Argwmnl. 
Feb,  27. 


Mr.  Bacon  and  Mr.  Ershine^  for  Hammond.     This  is  not  a 
case  where  a  bill  of  interpleader  will  lie.     An  agent,  who  re- 
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a)  1  Sim.  &  St  462. 

h)  5  Hare,  314. 
(c)  9  Ves-  107. 
(r/)  2  Cox,  278. 
(e)  Ibid.  280. 


(g)  1  Cox,  357. 

(A)  2  Bro.  C.  C.  149. 

(i)  6  Ves.  418. 

(A)  5  Sim.  19. 

(0   2iid  edit.  p.  506. 
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ceives  money  as  such,  cannot  file  a  bill  of  interpleader  against 
his  principal  and  an  adverse  claimant :  Nickohon  v.  Kn(nDk8{a\ 
Suart  y.  Welch.  (&)  In  any  case,  the  plaintiff  in  an  inte^ 
pleader  suit  must  show  that  the  clums  have  some  reasonable 
foundation:  Jew  v.  Wood{c\  Cochrane  v.  O'Brien. (d)  They 
also  referred  to  the  observations  of  Yioe-Chanoellor  Wigram^  in 
Crawford  v.  Fisher,  {e) 

Mr.  Baffshawe,  Mr.  Hislop  Clarke^  and  Mr.  Paterson  (of  the 
Common  Law  bar)  for  the  plaintiff.  This  is  a  case  where 
interpleader  will  lie :  Crawshay  v.  Hiomton  (ff) ;  the  adverse 
claim  not  being  one  by  a  title  paramount,  but  one  created  by 
the  principal.  Pearson  v.  Cardon  (A)  closely  resembles  this 
case.  [  TTie  Lord  Justice  Knight  Bruce.  In  that  case  was  the 
alleged  title  created  before  the  constitution  of  the  agency?]  It 
appears  not ;  but  no  reported  case  adverts  to  that  as  making 
any  difference :  Morgan  v.  Marsack  (t),  Langston  v.  BogUton,  (i) 
The  plaintiff  is  not  bound  to  show  that  the  adverse  claim  » 
plausible ;  his  right  is  to  be  relieved  against  double  vexation. 
not  merely  against  double  liability :  East  and  West  India  Dock 
Company  v.  Littledale.  (/)  They  also  referred  to  Suart  ?• 
Welch  (m)  and  Mason  v.  Hamilton,  (n) 


JudgmmL 


The  Lord  Justice  Knight  Bbuce^  after  asking  Mr. 
Bacon  whether  he  was  willing  to  adhere  to  the  order  of  the  3ht 
of  January,  which  question  was  answered  in  the  afBimative, 
read  the  minutes  of  that  order,  and  proceeded  as  follows: 

The  matter  has  been  since  then  opened  again  by  a  claim  on 
the  part  of  the  plaintiff  for  a  lien  on  the  fund  belonging,  as  it 
appears,  to  Hammond,  for  those  costs  which  he  suspects  that 
Alexander  and  Mouillard  will  be  unable  or  unwilling  to  pj. 
That  gave  rise  to  a  discussion  upon  the  general  practice  or 
general  rule  of  the  Court  in  such  cases,  and  gave  rise  also  to  a 
contention  on  the  part  of  Mr.  Bacon,  into  which  it  was  not 
necessary  to  go,  in  the  state  to  which  the  matter  was  reduced 
on  the  31st  of  January,  that  this  never  was  a  case  of  inter- 
pleader at  all.  Upon  the  whole  of  the  discussion  I  have  arrived 
at  an  opinion  which  led  to  the  question  which  I  just  now  put  to 
Hammond's  counsel ;  namely,  that  this  is  not  a  case  of  inter- 
pleader, a  conclusion  to  which  of  course  I  have  not  been  \ei, 
nor  towards  which  have  I  been  influenced,  by  the  circumstance 


(a)  5  Mad.  47. 
(6)  4  Mjl.  &  Cr.  305. 
(c)  Cr.  &  Phill.  185. 
(cQ  2  Jones  &  Lat  380. 
(e)  1  Hare,  436. 
(g)  2Myl.  &Cr.  1. 


(h)  2  Ru88.  &  Myl.  606. 

(0  2  Meriv.  107. 

(A)  2  Ves.  101. 

(0  7  Hare,  57. 

(m)  4  Myl.  &  Cr.  305. 

(n)  5  Sim.  19. 
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that  Messrs.  Alexander  and  Mouillard  have  withdrawn  their 
claiffl,  OT  have  been  defeated  in  making  it.  That  circumstance 
would  not  render  the  case  more  or  less  a  case  for  interpleader. 
Uj  opinion  is,  that  this  is  not  a  bill  of  interpleader,  because  it 
is  a  bill,  in  fact,  by  an  agent  against  his  principal  on  the  ground 
of  an  alleged  title  adverse  to  that  principal,  created,  if  at  all, 
before  the  commencement  of  the  agency.  That  is  the  inference 
that  I  draw  from  the  materials  before  the  Court. 

Even  if  I  had  not  drawn  that  inference,  the  claim  appears  to 
me  so  frivolous,  put  in  the  most  favourable  point  of  view,  as 
scarcely,  or  not  at  all,  to  raise  a  jurisdiction  for  a  bill  of  inter- 
pleader. However,  I  do  not  decide  the  case  on  that  ground. 
I  decide  it  on  the  short,  but,  in  my  opinion,  clear  ground  that  I 
have  just  stated.  Mr.  Bacon^  therefore,  is  entitled,  if  he  will, 
Ui  adhere,  and  I  dare  say  that  he  exercises  a  wise  discretion  in 
adhermg,  to  what  took  place  on  the  former  occasion,  because  by 
it  he  obtains  the  bill  indorsed ;  and  I  expected  that  he  would 
answer  the  question  as  he  has  answered  it  That  agreement, 
however,  by  which,  as  he  consents  to  be  bound,  I  think  all  are 
bound,  does  not  extend  to  the  subsequent  costs ;  and  I  think 
that  as  far,  at  least,  as  Hammond  is  concerned,  all  the  costs 
subsequently  incurred  must  be  paid  by  Mr.  Watts. 

The  Lord  Justice  Tubneb.    The  first  point  which  is 
niued  in  this  case  is  upon  the  agreement  of  the  18th  of  February 
1854,   which  is  said   to  have   created   an   equitable  right  in 
Alexander  and  Mouillard  to  one  moiety  of  the  fund  in  ques- 
tion.   I  do  not  think  it  is  at  all  necessary  for  us  to  decide  that 
point;  but  I  confess  that,  looking  at  the  terms  of  the  agree- 
ment, and  looking  more  particularly  to  the  position  of  the  par- 
ties when  that  agreement  was  entered  into,  I  entertain  very 
gieat  doubt  whether  any  equitable  assignment  of  a  moiety  of 
the  funds  was  made  by  that  agreement.     In  construing  that 
instrument,  regard  must  be  had  to  the  position  Hammond  was 
about  to  filL     He  was  about  to  become  administrator  of  the 
intestate ;  this  fund  was  liable  to  the  debts  of  the  intestate,  and 
it  would  have  been  a  breach  of  trust  on   his  part  to  assign 
one  moiety  of  the  property  of  the  intestate  to  Alexander  and 
Mouillard^  who  were  seeking  to  recover  it.     Such  an  act  would 
have  rendered  him  liable  to  the  creditors  of  the  intestate.     I 
doubt,  therefore,  whether  the  true  meaning  of  that  agreement 
was  to  create  any  equitable  assignment  of  the  property,  though 
it  might   be  intended,   and   probably   was   intended,  to   give 
Alexander   and  Mouillard  a  right  as  against  Hammond  to  re- 
cover from  him  the  value  of  a  moiety  of  the  property.     I  am 
fitiU  more  inclined  to  that  doubt  by  the  terms  in  which  the 
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agreement  is  couched,  its  language  being  that  Hammond  sliall 
and  will  allow  to  Alexander  and  Mouillard  half  of  the  Talae  of 
the  property,  on  its  being  recovered,  which  imports  that  be 
was  first  to  receive  it,  and  on  its  being  made  available  to  Urn, 
which  imports  that  it  was  to  be  subject  to  the  debts  to  which 
Hammond,  in  his  character  of  administrator,*  would  be  liable. 

But  supposing  that  this  agreement  did  in  truth  amount  to  an 
equitable  assignment  of  a  moiety  of  the  fund,  there  still  remunB 
the  question  whether  this  was  properly  a  case  for  interpleader. 
Now,  Lord  Cottenham,  in  Crawshay  v.  Thornton  (a),  very  dis- 
tinctly lays  down  what  a  bill  of  interpleader  is.  He  says:  ^  The 
case  tendered  by  every  such  bill  of  interpleader  ought  to  be,  that 
the  whole  of  the  rights  claimed  by  the  defendants  may  be  pro- 
perly determined  by  litigation  between  them,  and  that  the 
plaintiffs  are  not  under  any  liabilities  to  either  of  the  defendants 
beyond  those  which  arise  from  the  title  to  the  property  in  con- 
test; because,  if  the  plaintiffit  have  come  under  any  personal 
obligation,  independently  of  the  question  of  property,  so  that 
cither  of  the  defendants  may  recover  against  them  at  Law, 
without  establishing  a  right  to  the  property,  it  is  obvious  that 
no  litigation  between  the  defendants  can  ascertain  their  respec- 
tive rights  as  against  the  plaintiffs ;  and  the  injunction,  which  is 
of  course  if  the  case  be  a  proper  subject  for  interpleader,  would 
deprive  a  defendant,  having  such  a  case  beyond  the  question  of 
property,  of  part  of  his  legal  remedy,  with  the  possibility  at  least 
of  failing  in  the  contest  with  his  co-defendant ;  in  which  case  the 
injunction  would  deprive  him  of  a  legal  right,  without  affording 
him  any  equivalent  or  compensation.'^ 

Now  then  let  us  see  what  the  position  of  this  case  was.  Ham- 
mond, being  appointed  administrator  to  the  estate,  a  power  of 
attorney  is  sent  out  by  him  to  Sandes  and  Watts,  for  the  pur- 
pose of  enabling  them  to  receive  the  property  of  the  intestate 
from  the  Administrator-GeneraL  Upon  the  all^ations  of  this 
bill  that  power  of  attorney  was  prepared  with  the  joint  oonco^ 
rence  of  Alexander  and  Mouillard  and  Hammond.  It  is,  there- 
fore, an  authority  given  by  both  parties,  and  what  is  that  autho- 
rity ?  An  authority  to  Sandes  and  Watts  to  receive  the  money 
as  the  agents  of  Hammond.  Now,  I  do  not  mean  to  say  bow 
the  case  would  have  stood  if  the  allegation  in  the  latter  part  of 
the  6th  clause  of  this  bill  had  been  proved  in  evidence,  viz.,  that 
the  power  of  attorney  was  accompanied  by  directions  from 
Stevens  to  remit  the  money  to  him  when  required, — Stevens 
being  the  agent  both  of  Alexander  and  Mouillard  and  of  Ham- 
mond.    That  might  create  a  case  for  interpleader.      I  am  far 

(a)  2  Myl.  &  Cr.  19. 
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from  thinking  that  parties  who  have  funds  in  the  hands  of  an 
agent  may  not  so  deal  with  them  as  to  entitle  the  holder  of  the 
fund  to  come  to  this  Court  with  a  bill  of  interpleader  to  know 
to  which  of  the  parties  he  is  to  pay  the  fund.    I  am  far  from 
considering  that  if  a  party  who  has  a  right  to  a  fund  makes  an 
assignment  of  that  fund,  and  notice  is  given  of  that  assignment 
to  the  holder'  of  the  fund,  there  may  not  be  a  case  in  which  the 
holder  of  the  fund  will  have  a  right  to  come  to  the  Court  on  a 
bill  of  inteipleader.     If,  however,  both  parties  have  authorized 
the  iund  to  be  paid  to  the  agent  of  one  of  them,  then  I  think 
that  right  must  be  wholly  gone ;  the  two  parties  cannot  be  said 
to  be  differing  between  each  other  when  they  have  both  autho- 
rized the  payment  to  be  made  to  one;  and  that  is  the  case  here; 
because  on  producing  the  letter  of  directions  they  are  not  to 
remit  the  money  to  Stevens,  but  to  remit  by  bill,  which  would 
be  understood  to  be  a  bill  in  favour  of  the  party  on  whose 
account  the  money  was  received. 

Mr.  Paterson,  in  the  argument,  referred  to  the  letter  of  the 
24th  of  July  1854,  which  directed  Sandes  and  Watts  to  remit 
to  Stevens.  The  plaintiff  has  not  alleged  that  letter  in  his  bill, 
and  it  depends  on  many  circumstances  whether  it  could  create 
the  equi^  which  is  suggested  on  the  part  of  Mr.  Watts.  It 
depends,  among  other  things,  on  the  question  whether  Stevens 
had  authority  from  Hammond  to  write  that  letter,  whether  he 
was  the  agent  of  Hammond  at  the  time  of  writing  it.  Those 
are  facts  as  to  which  we  cannot  form  any  opinion.  It  seems  to 
me  that  we  must  treat  the  bill  as  it  stands,  and  I  think  this  is 
not,  properly  speaking,  a  bill  of  interpleader.  I  think  that 
both  parties  had  authorized  Hammond  to  receive  this  money, 
9od  that  neither  party  could  complain  of  his  receipt  of  it.  Mr. 
SaeoA  abides  by  the  decision  which  was  pronounced  in  January, 
and  I  am  not  disposed  to  alter  that  decision.  The  subsequent 
costs  of  Hammond  must  be  paid  by  the  plidntiff,  but  no  order 
will  be  made  as  to  the  subsequent  costs  of  Alexander  and 
Mooillard* 

Solicitors :  Paterson  8f  Longman ;  H.  ^  G.  Lake ;  and  H> 
M,DanieL 


647 


1^5. 


LOBDS 

JusncBS* 


Watts 

p. 

Hamhokd. 

Jwdgmaa. 


T  T  4 


648 


THE  EQUITY  REPORTS. 


1855. 


VlCB- 

Chamgellob 
Wood. 

Apnl  19. 25. 

Limitation  in 
a  tetUement 
in  trust  "for 
all  the  chil- 
dren, as  well 
those  already 
bom  as  those 
which  shall 
hereafter  be 
bom,  of  F.  by 

E.  his  wife." 
At  the  date  of 
the  settlement 

F.  had  five 
illegitimate 
children  by 
R,  but  no 
legitimate 
children,  and 
none  were 
bom  subse- 
quently. 

Held,  that 
the  illegitimate 
children  were 
entitled. 


Argument 


GABB  V.  PRENDERGAST. 

x5Y  indentures  of  lease  and  release  dated  in  January  1816, 
being  the  settlement  made  on  the  marriage  of  Mr.  and  Mrs.  Kees, 
certain  freehold  property  belonging  to  Mrs.  Rees  was  settled 
upon  trust,  **  in  default  of  appointment  for  all  and  eyery  the  child 
or  children  already  bom  and  hereafter  to  be  born  of  Felix 
Rolland  by  Elinor  hb  wife,"  in  equal  shares  and  proportions,  as 
tenants  in  common  in  fee.  A  sum  of  400JL  belonging  to  Mrs. 
Rees  was  also  settled  after  similar  limitations,  ^*  upon  trust  for 
all  the  children,  as  well  those  already  bom  as  those  which  shall 
hereafter  be  born  of  the  said  Felix  Rolland  by  the  siud  Elinor 
his  wife,  in  equal  shares  and  proportions." 

Elinor  Rolland  was  the  sister  of  Mrs.  Rees ;  and  previoasly 
to  her  marriage  with  Mr.  Rolland,  which  was  solemnized  in 
January  1811,  she  had  cohabited  with  him  for  many  years,  and 
during  that  period  had  borne  him  five  children,  but  she  had  no 
children  born  in  wedlock. 

There  were  no  children  of  the  marriage  of  Mr.  and  Mrs. 
Rees. 

The  prior  limitations  of  the  settlement  having  failed,  the 
surviving  trustee  filed  his  bill,  for  the  purpose  of  obtainiBg  the 
opinion  of  the  Court  upon  the  right  of  the  illegitimiate  chiidreo 
of  Mr.  and  Mrs.  Rolland  to  take  under  the  above  clauses. 

Mr.  Sliapter  appeared  for  the  plaintifil 

Mr.  Selwyn^  for  the  illegitimate  children,  contended  that  un- 
less they  were  included  in  the  gift  to  the  children  of  F.  RoUand 
by  Elinor  his  wife,  the  words  "  already  bom "  contained  in 
the  settlement  could  not  be  satisfied.  It  was  perfectly  evident 
that  these  parties  were  in  the  contemplation  of  the  settlor  on 
failure  of  the  other  trusts,  and  therefore  it  was  a  case  of  neces- 
sary implication  in  their  favour :  Lord  fFoodhouselee  v.  Dair 
rymple  (a),  Gill  v.  Shelley  (J),  Evans  v.  Davies  (c),  Owen  t. 
Bryant  {d).  Hartley  v.  Trtbber(e),  and  Leigh  v.  Byron,  {g) 

Mr.  Hoare,  for  the  heir-at-law  of  Mrs.  Rees,  contra^  insisted 
that  the  rule  of  Law  being  to  exclude  illegitimate  children  in 
the  event  of  there  being  legitimate  children  to  satisfy  the  wonb 
of  the  instrument,  it  must  clearly  be  shown  that  the  former  were 
contemplated  by  the  settlor.  The  ille^timate  children  were  in 
esse  at  the  time  of  the  settlement,  and  might  eanly  have  been 


(a)  2  Mer.  419. 

(b)  2  Ru88.  &  M.  336. 

(c)  7  Hare,  498. 

(d)  2  De  G.  M.  &  6.  697. 


(e)  16  Beav.  510. 
(g)  1  Sm.  &  G.  486. ;  aC.l£q 
Bep.  519. 
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named  if  the  intention  were  to  include  them.  This  was  not 
done:  there  was  no  designatio  personarum  who  were  intended 
to  take,  and  therefore  the  necessary  inference  must  have  been 
in  favour  of  legitimate  children  only:  BagUy  v.  Mallard  {a)^ 
Doe  d.  James  v.  HalleU  (ft),  Wilkinson  y.  Adam  (c),  Durrani  v. 
Friend{d),  In  Be  OverhUVs  Trust  {e) 

Mr.  J^  H*  Turner  for  the  widow  and  the  children  of  the 
aecond  marriage  of  Mr.  Bees. 

Mr.  Selwyn  replied. 


Th£  Yice-Chancellob.     The  sole  point  in  tMs  case  arises 
upon  the  settlement  of  1816.     Previous  to  the  marriage  of  Mr. 
and  Mrs.  KoUand  in  1811,  they  had  certain  illegitimate  children, 
and  DO  children  were  born  to  them  after  their  marriage  up  to 
the  date  of  the  settlement  between  the  years  1811  and  1816, 
and  none  have  been  bom  since.     The  difficulty  arising  in  my 
mind  was  this :  in  form,  no  doubt,  if  these  children  were  par- 
ticularly pointed  at,  they  would  take.     The  two  points  of  con- 
Btmction  upon  which  this  case  depends,  are,  first,  that  illegiti- 
mate children  cannot  possibly  take,  if  there  be  any  legitimate 
children  in  esse  who  can ;  and  secondly,  that  illegitimate  chil- 
dren will   be   entitled,  if  they  are  clearly  pointed  at  in  the 
bstrument,  so  that  the  words  can  have  no  other  interpretation. 
This  case,  therefore,  depends  entirely  upon  the  construction  to 
be  given  to  these  words  in  the  settlement  **  already  or  hereafter 
to  be  bom.''     There  have  been  numerous  cases  upon  the  effect 
of  the  words  ^'  bom  or  to  be  born,"  since  the  time  of  Lord 
Cokey   who,   in    his    learned    Commentary    upon    Littleton  (g) 
says   in   effect  that  the  words  procreatis  and  procreandis  are 
convertible   terms;  for  he  says  that   fis  ^^ procreatis  shall  ex- 
tend to   the  issues  begotten   afterwards,  so  procreandis  shall 
extend  to  the  issues  begotten  before."    Where  both  these  words 
are  used,  I  believe  there  is  no  authority  for  saying  that  either 
the  one  or  the  other  of  them  has  ever  been  held  to  be  inopera-^ 
tive.     What  was  suggested  to  my  mind  was,  that  this  occurred 
in  the  case  of  a  will  rather  than  of  a  settlement.     I  think  it 
would  be  some  surprise  upon  a  testator,  if  he  were  to  be  told 
that  this  form  of  bequest  would  operate  to  let  in  all  the  illegiti- 
mate children  of  any  time  or  place,  in  default  of  legitimate 
children  of  the  marriage.     But  a  settlement  is  of  a  somewhat 
different  character,  and  I  was  rather  struck  with  this  difference 
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with  r^ard  to  a  gift  of  this  description.  I  think  it  might  be 
said  in  the  case  of  a  will^  that  the  testator  intended  that  all  of  a 
particular  class  should  take.  Now,  a  settlement  operates  im- 
mediately from  its  execution ;  and  there  can  be  no  question  in 
such  a  case^  that  if  there  were  legitimate  children  m  esse  at  the 
Pbendbboast.  tune,  they  would  take  immediate  interests,  subject  to  be  devested, 
JudgmenL  ^^  ^  ^P^^  ^  order  to  let  in  those  bom  afterwan]&  Here  I 
find  only  these  ill^timate  children  in  existence  at  the  execu- 
tion of  the  settlement^  and  tiien  I  find  in  the  settlement  the 
words  **  already  bom  or  hereafter  to  be  bom,''  which  clearly 
point  to  two  distinct  classes.  In  construing  this  danse,  I  most 
give  full  effect  to  every  word ;  and  I  do  not  find  any  olgect  to 
take  under  the  first  part  of  the  clause,  unless  these  illegitimate 
children  are  admitted.  Under  these  circumstances,  I  must 
give  this  construction  to  the  settlement. 

Solicitors:  J,  Gregory  §•  Son;   H,  M.  Sparham;  Bridges  ^ 
Mason  ;  and  Fielder ,  Johnson,  ^  Master. 
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MANSER  r.  DIX. 

1 HESE  were  two  motions  in   the  cause,  upon  summonses 
adjourned  from  chambers,  for  the  production  of  documents  by  the 
different  defendants,  admitted  to  be  in  their  possesion  or  power. 
The  bill,  which  was  in  the  nature  of  a  bill  to  redeem,  stated 
that  the  plaintiff  being  entitled  to  several  leasehold  prenuses 
near   Kemp  Town,  at  Brighton,  which  he  had  mortgaged  to 
qide^g^      different  parties,  proposed  to  assign  the  same  to  trustees  upon 
doubts  of  the     trust  to  sell  and  apply  the  proceeds  in  payment  of  thescTC- 

ral  mortgage  debts.  A  deed  was  accordingly  prepared  in 
February  1845  with  the  assent  of  the  mortgagees  of  part  of 
the  property,  whereby  it  was  witnessed  that  the  plaintiff  and 
the  several  mortgagees  assigned  all  their  interest  in  the  premises 
respectively  upon  trust  to  sell,  &a  This  deed  was  executed 
by  the  plaintiff  only. 

By  an  indenture  dated  in  August  1851,  and  endorsed  upon 
sought  to  be      ^^  tmst  deed  of  1845,  the  executors  of  the  mortgagees,  in  pm^ 

impeached. 

Held,  2ndl7,  that  instructtons  sent  bj  a  solioitor  to  his  counsel  to  prepare  a  draft  copfejanee  of 
the  leaseholds  so  purchased,  and  the  original  draft  conyeyance  with  marginal  notes,  obserratkntf. 
and  opinion  of  the  draftsman  thereon,  are  protected  from  discovery ;  hut  tibat  the  eouTeyance  itself 
which  is  sought  to  he  impeached  must  be  produced* 

The  case  of  Pearse  t.  Pearse  (1  De  G.  &  S.  12.)  followed  in  preference  to  Fli^  ▼.  Bdiaim 
(8  Beav.  22.). 

Hdd  also,  that  the  purchaser  of  leaseholds,  who  has  acquired  the  fee  aliunde^  is  not  bound 
to  produce  his  title  to  the  fee  in  a  suit  where  the  leasehold  title  alone  is  in  question,  but  that  h« 
must  produce  all  documents,  letters,  &c.  relating  to  the  leasehold  property. 
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snanco  of  the  trusts  of  the  last  mentioned  indenture,  assigned 
parts  of  the  property  therein  comprised  to  F.  Langford  and 
H.  Davis,  who  also  acquired  the  fee-simple  from  the  parties 
entitled  thereto. 

The  bill  was  filed  by  the  plaintiff,  impeaching  the  sale  of  the 
leasehold  premises,  insisting  that  the  trust  deed  of  1845,  not 
hairiDg  been  executed  by  the  different  mortgagees,  had  never 
come  into  operation,  and  that  it  was  intended  to  operate  only 
by  way  of  further  security ;  and  moreover  that,  as  all  parties 
bad  notice  of  the  plaintiff^s  interest  in  the  premises,  the  sale  was 
ineffectual  An  account  was  also  prayed  of  the  rents  and  pro- 
fits of  the  several  premises,  and  of  what  was  due  in  respect  of 
the  mortgages  thereon,  and  tiiat  on  payment  thereof  respec- 
tively by  the  plaintiff,  the  different  defendants  might  be  directed 
to  re-assign  the  several  leasehold  premises,  and  deliver  up  the 
title  deeds  and  documents  in  their  possession  or  power. 

The  first  motion  was  that  the  defendants,  W.  Sampson,  T. 
Chrismas,  T.  Langford,  and  H.  Selmes,  the  executors  of  F. 
Langford,  who,  with  the  two  first  named,  was  executor  of  the 
will  of  John  Langford,  one  of  the  mortgagees,  might  produce  the 
deeds,  documents,  letters,  papers,  and  writings  enumerated  in 
the  schedule  to  their  answer,  and  admitted  by  them  to  be  in 
their  possession  or  power. 

The  defendants,  by  their  answer,  admitted  having  in  their 
poesession  instructions  submitted  to  counsel  on  behalf  of  their 
testator,  F.  Langford,  to  advise  with  reference  to  the  matters  in 
dispute  in  the  cause  after  the  bill  was  filed,  and  the  opinion  of 
counsel  thereon.  Also  a  number  of  letters  from  J.  Langford 
and  F.  Langford,  to  their  solicitors,  relating  to  the  property, 
and  various  deeds,  documents,  and  papers,  a  list  of  which  was 
set  out  in  the  schedule.  They  submitted  they  were  all  privi- 
leged conmiunications,  which  they  were  not  bound  to  produce. 

The  other  was  a  similar  motion  against  the  defendant,  W.  P. 
Boxall,  who  had,  on  the  18th  of  November  1851,  purchased  the 
freehold  as  well  as  the  leasehold  interest  of  part  of  the  property 
&om  H.  Davis. 

W.  P.  Boxall,  by  his  answer,  claimed  protection  for  the 
title  deeds  and  abstracts  of  titie  of  that  part  of  the  property 
purchased  by  him,  on  the  ground  that  they  comprised  his  titie 
to  the  freehold  as  well  as  the  leasehold  part  of  the  property,  and 
contained  also  the  marginal  observations  of  his  conveyancing 
counsel  when  advising  on  the  title. 

Both  motions  now  came  on  to  be  argued  together. 

Mr.  Rob  and  Mr.  Goldsmid,  for  the  plaintiff,  contended  on 
the  first  motion,  that  although  relating  to  the  property  in  qucs- 
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tion  in  the  suit,  still  these  letters  and  documents  were  ante 
litem  motam,  and  therefore  not  protected :  Lord  fValsingham  v. 
Goodricke  {a),  Beadan  y.  Kiry  (jb),  Hawkint  v.  GathercoU*  (c) 
l^The  Vice- Chancellor.  I  think  the  Court  went  very  fi&r  is 
Bolton  V.  The  Corporation  of  Liverpool  (cf)] 

They  also  cited  Edwards  y.  Jones  (e),  and  TTie  Marquis  of 
Argument     Bute  v.  7^  Glamorganshire  Canal  Company  {g),  and  Flight  y. 
Robinson.  (A) 

Upon  the  second  motion  against  Bozall,  they  insisted  that 
inasmuch  as  he  had  not  made  any  affidavit  in  respect  of  the 
documents  admitted  to  be  in  his  possession,  there  was  no  at- 
tempt to  protect  them.  His  claim  to  protection  on  the  groimd 
of  being  a  purchaser  for  value  without  notice  was  of  no  avsul 
as  against  a  title  paramount,  the  documents  in  his  possession 
amounting  to  notice  of  the  plaintiff's  claim. 

Mr.  W.  M.  James  and  Mr.  E.  F.  Smith,  for  W.  Sampson  and 
the  other  defendants  upon  the  first  motion,  insisted  that  these 
were  privileged  communications,  as  having  passed  between  a  soli- 
citor and  his  client,  and  consisted  of  instructions  to  counsel  to 
prepare  the  draft  agreement  of  1851,  and  the  draft  agreement 
and  counsel's  opinion  thereon.  They  cited  Pearse  v.  Pearse{%\ 
Fliffht  V.  Robinson  (A),  Herring  v.  Clobery  (/),  Glover  v.  Hall{rn), 
Murray  v.  Walter,  (n)  In  Hawkins  v.  Gathercole  (o)  the  parties 
were  charged  with  fraud.  In  Lord  fValsingham  v.  Goodricke  (p) 
the  agreement  was  broken  off  by  the  defendant  before  the  doca- 
ments  had  actually  passed  between  the  client  and  his  professional 
adviser. 

Mr.  Daniel  and  Mr.  fV.  P.  Murray,  for  the  defendant  Bozall, 
upon  the  second  motion,  argued  that  the  client  might  have  pro- 
tected himself  from  the  discovery  sought,  even  before  the  com- 
mencement of  the  suit,  as  appeared  fit>m  the  dedsion  of  Vioe- 
Chancellor  Knight  Bruce  in  Pearse  v.  Pearse.  (q)  Under  the 
new  practice  it  was  unnecessary  to  set  out  the  documents  in  the 
schedule  to  the  answer.  In  fVarde  v.  Warde  (r)  production 
was  ordered  on  the  ground  that  husband  and  wife  were  one 
person  in  law.  They  also  cited  Cromack  v.  Heatlicote.{s) 
These  title  deeds  came  into  the  possession  of  Boxall  as  a  pur- 


(a)  8  Hare,  122. 

(b)  17  Sim.  34. 

(c)  I  Sim.  N.  S.  150. 

(a)  8  Sim.  467.;  S.  C,  on  appeal, 
1  Mjl.  &  K.  88. 
(c)  1  Ph.  501. 
(g)  Ibid.  681. 
(A)  8  Beav.  22. 
(t;   1  De  G.  &  Sin.  12. 
(k)  8  Beav.  22. 
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chaser  from  Attree,  who  was  no  party  to  the  suit.     The  de-  ,  ^^^^'  , . 

fendant  Bozall  had  made  no  affidavit,  because  he  considered  Vice- 

that  that  of  his  solicitor  would  be  preferable.     Whatever  affi-  ^^^^"^ 

davit  he  could  make  must  depend  upon  information  derived  from  .' 

his  solicitor.  Mansek 
Mr.  Roli  replied. 


Dix. 


The  Vice-Chancellor  now  gave  judgment  on  both  mo- 
tions. In  this  case  I  have  no  doubt  that  all  the  documents 
anterior  to  November  1851  which  do  not  relate  solely  to  the 
title  of  the  real  estate  must  be  produced,  but  that  with  re- 
gard to  those  which  relate  solely  to  the  title  to  the  freeholds, 
the  plaintiff  is  not  entitled  to  their  production.  They  refer 
to  matters  long  since  terminated,  and  are  entirely  irrelevant 
to  the  present  question.  Everything  else,  up  to  the  18th  of 
November  1851,  must  be  produced,  as  also  the  indenture  of 
that  date.  Also  all  those  documents  which  are  subsequent  to 
this  instrument  of  November  1851  ought  to  be  produced. 

Upon  the  main  question,  with  reference  to  the  instructions  to 
counsel  to  prepare  a  draft  agreement,  and  the  agreement  with 
the  observations  and  opinion  of  counsel  thereon,  it  is  more 
difficult  to  decide,  and  the  cases  upon  this  point  are  numerous 
and  conflicting.  In  Lord  Wahingham  v.  Goodricke,  which 
is  the  strongest  case  cited  for  the  plaintiff,  yice-Chancellor 
Wigram  held  that  any  part  of  the  letters,  which  contained  legal 
advice  or  opinions  might  be  protected  if  the  fact  were  brought 
before  the  Court  by  affidavit.  Marginal  notes  and  observations 
would  clearly  fall  within  that  description ;  and  even  a  draft  pre- 
pared and  settled  by  counsel,  with  the  erasures  and  inter- 
lineations and  his  opinions  thereon,  may  be  regarded  as  the 
result  of  the  original  view  of  the  counsel  upon  the  case,  and  in 
this  way  it  may  be  taken  as  legal  advice  and  opinion  within  the 
exception  there  Iwd  down.  The  real  difficulty  on  this  part  of 
the  case  is  as  to  the  instructions  by  Frederick  Langford  to  his 
solicitor  to  prepare  a  conveyance.  The  discrepancy  between 
the  cases,  as  well  as  their  number,  was  forcibly  observed  upon 
by  Vice-Chancellor  Knight  Bruce  in  Pearse  v.  Pearse,  and 
there  was  an  evident  intention  on  the  part  of  Vice-Chancel- 
lor Wigram^  in  Lord  Wahingham  v.  Goodricke,  to  escape, 
if  possible,  from  the  authority  of  the  previous  cases,  which  he 
disapproved  of,  although  he  felt  bound  to  follow  them.  I  at 
once  accede  to  a  large  portion  of  the  reasoning  in  Pearse  v. 
Pearse,  as  well  on  the  ground  of  convenience  as  of  principle. 
Independently  of  authority,  I  should  have  thought  that  what- 
ever passed  between  a  solicitor  and  his  client  is  privileged,  and 
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it  seems  very  difficult  to  distinguish  between  the  nght  to  ex- 
tract from  the  solicitor  what  has  been  told  him  in  profesdonal 
confidence  by  his  client^  and  from  the  client  what  has  passed  in 
consultation  between  him  and  his  solicitor.  I  should  rather 
consider  the  rule  to  be  that  a  party,  may  extract  &om  the  cUent 
all  he  knowSj  but  he  may  not  ask  him  what  has  passed  between 
him  and  his  solicitor  in  consultation,  or  whether  or  not  he  has 
made  to  his  solicitor  a  particular  statement.  It  is  impossible  to 
say  that  a  party  may  extract  from  a  solicitor  what  pafiees 
between  him  and  his  client  in  consultation.  It  would  also  eeem 
that  statements  of  fiicts  and  other  circumstances,  which  have 
been  set  down  in  writing  for  the  guidance  of  the  solidtor  during 
the  consultation  are  witiiin  the  privilege. 

With  regard  to  the  rule  in  those  cases  where  production  was 
sought  of  documents  ante  litem  motam.  Lord  Langdale  was  dis- 
posed to  carry  the  discovery  to  its  extreme  limits ;  and  his  ob- 
servations in  Flight  v.  Robinson  appear  somewhat  alanning 
when  it  is  laid  down,  without  any  qualification  whatever,  that  a 
party  who,  when  no  dispute  is  impending,  or  perhaps  for  the 
purpose  of  preventing  a  dispute,  discloses  facts  and  dream- 
stances  to  his  solicitor,  is  bound,  when  a  dispute  arises,  to 
discover  all  the  facts  within  his  knowledge,  and  to  pro- 
duce all  the  documents  material  to  the  case  of  his  adversary; 
and  that  cases  long  before  stated  for  the  opinion  of  oounsd 
relative  to  the  matters  subsequentiy  brought  into  contest  can- 
not be  protected  under  the  privilege  of  professional  advice  and 
confidential  communications.  To  this  extent  the  cases  of  Peane 
V.  Pearse  and  Flight  v.  Robinson  appear  to  be  in  distinct  con- 
flict, and  can  hardly  stand  together.  In  Pearse  v.  Pearse  {a) 
Vice-Chancellor  Knight  Bruce  puts  the  case  of  a  party  in 
possession  of  an  estate  as  owner,  who,  finding  a  flaw,  or  supposed 
flaw,  in  his  title,  which  he  is  not  bound  to  disclose,  and  wluch 
he  believes  is  not  known  to  the  only  person  entitled  to  take 
advantage  of  it,  consults  a  solicitor,  and  through  him  receives  an 
opinion  from  counsel:  some  time  afterwards  lus  apprehended 
adversary  becomes  an  actual  adversary,  and  makes  a  daim,  and 
commences  a  suit  in  Equity  to  enforce  it,  and  before  the  suit  is 
commenced  the  party  in  possession  again  consults  a  solicitor, 
and  takes  another  opinion.  The  Vice-Chancellor  says  he  has 
yet  to  learn  that  the  distinction  taken,  that  the  defendant  in  that 
supposed  case  is  as  clearly  bound  to  disclose  the  first  consulta- 
tion and  the  first  case  as  he  is  exempted  from  disooTering  the 
second,  has  any  foundation  in  reason  or  convenience. 

In   Lord  WaUingham  v.  Goodricke  the  question    was  not 

(a)  1  De  G.  &  S.  27,  28. 
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one  of  title,  bat  whether  or  not  a  contract  had  been  concluded, 
or  had  erer  existed,  and  Yice-Chancellor  IVigram  thought  he 
was  bound  to  hold  that  the  privilege  would  not  exist,  as  no 
dispute  had  arisen,  or  was  apprehended ;  and  be  then  stated  the 
four  cases,  in  which  the  privilege  had  been  allowed  as  to  com- 
munications between  solicitor  and  dient :  — First,  pending  litiga* 
tion,  and  with  reference  to  it ;  secondly,  before,  but  in  contemplar 
tion  of  litigation,  and  with  reference  to  it ;  thirdly,  after  dispute 
followed  by  litigation,  but  not  in  contemplation  of,  or  with 
reference  to  it ;  and  fourthly,  cases  or  statements  of  fact  made  on 
the  subject  matter  in  question  after  litigation  commenced,  or  in 
contemplation  of  litigation  with  other  persons  with  a  view  of 
asserting  the  same  right.     This  was  the  case  of  Combe  v.  The 
CcrporaHon  of  London  (a),  in  which  the  Vice-chancellor  said  he 
perfectly  concurred.    The  case  now  before  me  is  that  of  a  party 
disputmg  the  title  of  the  gentleman,  who  has  purchased  the  pro- 
perty by  an  instrument,  which  it  is  alleged  would  give  the 
plaintiff  an  £quity.    No  fraud  is  alleged  in  the  solicitor  or 
elsewhere,  and  it  is  hardly  alleged  that  any  breach  of  trust  has 
been  conunitted.    After  a  communication  between  the  defend- 
ant and  his  solicitor,  instructions  were  laid  before  counsel  to 
prepare  a  draft  assignment ;  the  draft  was  prepared,  and  the 
observations  and  opinion  of  counsel  were  written  in  the  mai^n, 
and  the  question  is,  whether  those  instructions  and  that  draft 
ought  to  be  produced.     The  instructions  in  question  refer  to 
every  transaction  sought  to  be  impeached.     If  there  be  any 
case  in  which  more  than  any  other  this  CSourt  ought  to  protect 
from  discovery  it  is  this,  where  a  person  is  dealing  with  a  vendor 
under  a  trust  for  sale,  and,  wishing  to  make  his  possession  secure, 
consults  his  solicitor.    As  the  original  owner  is  not  to  be  a 
party,  the  purchaser  causes  everything  to  be  done  modo  et 
formdj  so  as  to  make  his  title  as  good  as  possible.     It  would, 
indeed,  be  a  refinement  if  I  were  now  to  hold  that  these  in- 
structions, referring  as  they  clearly  do  to  an  anticipated  risk, 
are  not  within  the  privilege.     To  order  production  in  this  case 
would  lead  to  great  danger;  and  there  would  be  no  limit  to  the 
cases  in  which  discovery  might  be  enforced  on  the  most  fri- 
volous and  vexatious  grounds.     The  injustice  would  be  incal- 
culable, if  every  purchaser  should  be  enabled  to  fish  out  every 
possible  objection,  and  ransack  everything  that  has  passed  in 
private  communication  between  a  man  and  his  legal  adviser. 
All  the  difficulties  pointed   out  by  Yice-Chancellor  Knight 
Bruce  in  Pearse  v.  Pearse  would  arise  from  this  *'  meanness 
and  mischief  of  prying  into  a  man's  confidential  consultations 

(a)  1  Y.  &  C.  C.  C.  631. 
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with  his  legal  adviser.*'    On  the  whole,  therefore,  I  must  pnfer 
the  view  of  the  Viee-Cliancellor  in  Pearse  v.  Pearse  to  that  of 
the  late   Master  of  the  Rolh  in   Plight  v.  Rcbinson.     Then 
with  respect  to  that  other  case  of  Lord  IVaUingham  v.  (kd' 
rtcke,   that   is  distinguished  from  the  present  case,  inasmack 
as  it  did  not  relate  to  title,  or  anything  of  that  description.  It 
was  simply  a  question  of  contract  or  no  contract.     Under  theae 
circumstances,  I  am  of  opinion  that  when  a  person  consultBUs 
solicitor  for  the  purpose  of  being  quieted  in  his  doubts  and  feai^ 
and  general  apprehension,  against  the  whole  world,  with  respect 
to  his  title,  these  doubts  and  fears  are  exactly  what  shonld  be 
protected.     The   opinion  of  Lord  Cranworth  in   Hawkint  t. 
Gathercole  is  not  inconsistent  with    the    decision    of   Lori 
Truro  in    Warde  v.    Warde.      Lord  Cranworth  approved  of 
the  decision  in  Lord  Walsingham  v.  Goodricke,  and  followed  it 
in  Hawkins  v.  Gathercole;  and  in  ordering  the  production  in 
that  case,  he  put  it  upon  the  ground  that  none  of  the  specified 
letters  contained   legal   advice   or  opinions.      Lord  Truro,  in 
Warde  v.  fFarde,  ordered  the  production  of  the  documents  in 
existence  before  the  dispute,  on  the  ground  that  as  both  husband 
and  wife  employed  the  same  solicitor,  each  party  had  a  right  to    ] 
inspect  the  documents  which  came  into  the  solicitor's  hand^ 
during  such  employment. 

I  think,  therefore,  that  with  regard  to  the  protection  of  the 
owner  against  all  claimants,  consultations  of  this  sort  ought  to 
be  protected,  and  that  the  plaintiff  is  not  entitled  to  have  them 
produced.  The  defendant  Boxall  will  be  entitled  to  seal  up  all 
such  parts  of  the  abstract  as  relate  to  the  title  to  the  freehold:^ 
anterior  to  the  sale  in  August  1851,  and  also  all  notes  and 
opinions  of  counsel  ap{)earing  on  the  abstract. 

Solicitors :  N.  Pinch  ;  J.  B.  Lowndes;  and  Murray y  Pearse, Sf  Co* 
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WARE  V.  CUMBERLEGE. 

X  HIS  was  a  bill  for  the  administration  of  the  trusts  of  the 
will  of  Sarah  Frances  Hodges,  filed  by  some  of  her  next  of  kin 
against  the  executors  of  her  will,  and  also  agiunst  the  Attorney- 
General.  The  testatrix,  after  giving  certain  legacies,  bequeatlied 
the  residue  of  her  property  amongst  a  number  of  charitable 
institutions.  This  residue  consisted  of  leasehold  estates  and 
shares  in  public  and  private  companies,  and,  amongst  others,  of 
shares  in  the  Grand  Junction  "Waterworks  Company.     A  decree 
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was  made,  directing  certam  accounts  and  inquiries,  and  the 
Chief  Clerk  certified  ''that,  except  the  leaseholds,  no  part  of  the 
residuary  personal  estate  of  the  testatrix  partook  of  the  nature 
of  real  estate."  To  this  certificate  the  plaintiffs  objected,  and 
on  the  case  coming  before  the  Court,  his  Honour,  directed  it  to 
stand  over,  in  order  that  the  representatives  of  the  different 
charities,  none  of  whom  were  parties  to  the  suit,  might  be  heard 
in  support  of  the  bequest  and  of  the  certificate.  The  case  was 
DOW  heard  upon  motion  to  vary  the  certificate,  and  upon  further 
directions. 

The  question  was  whether  the  certificate  was  not  wrong  in  not 
finding  that  the  shares  in  the  Grand  Junction  Waterworks  Com- 
pany, as  well  as  the  leaseholds,  partook  of  the  nature  of  real 
estate. 

The  Ghrand  Junction  Waterworks  Company  was  incorporated 
by  the  51  Gea  3.  c.  169.  The  Act  did  not  contain  a  clause 
declaring  that  the  shares  should  be  deemed  personal  estate. 

Imer  and  Mr.  G.  L.  Bussell,  for  the  plaintiffs,  con- 
tended that  these  shares  were  an  interest  in  land,  and  being, 
therefore,  within  the  provisions  of  the  Mortmain  Act,  did  not 
pass  to  the  charities  under  the  residuary  bequest:  Myers  v. 
PerigaHa),  Walker  v.  Milne  {b\  Ashtonv.  LangdaU{c\  Kriapp 
V.  WiUiami  (rf),  Foone  v.  Blount  («),  Attorney"  General  v. 
^^'  (^)»  Tomlmsonj.  Tomlineon.  {h) 

Mr.  Toller  and  Mr.  Kenyon^  for  the  executors,  cited  Bligh 
V.  Brent  (t ),  Beater  v.  Brown.  (A) 

Mr.  Shapter,  Mr.  Greene,  Mr.  Baygallay,  Mr.  Cairns,  and 
Mr.  Eddis,  for  the  different  charities,  cited  .  Thornton  v.  Kemp" 
ton  (/),  SparUng  v.  Parker  (m),  Be  LanghanCs  Trust  (n), 
Attomey-General  v.  Jones  (o),  Custance  v.  Bradshaw.  (p) 

Mr.  fFichens,  for  the  Attorney-General,  mentioned  the  case 
o{  Edwards  v.  Hall,  reported,  but  not  upon  this  point,  in  1  Eg. 
Rtp>  145.  {q\  in  which  he  stated  Wood  Y.  C.  had  decided  that 
shares  in  this  company  were  not  within  the  Mortmain  Act 


1855. 


Mabtbb  or 

THE  BOIXS. 


Wabe 

v. 

CUKBBRLBG& 

SUittmenU 


Argument 


(a)  16  Sim. 533.$  2DeG.M.&G. 
599. 

(b)  11  Beav.  507. 

(c)  4  De  6.  &  S.  402. 
(<0  4  Yes.  430.  (n.) 
(e)  Amb.  767. 

(g)  Shelford  on  Mortmain,  987., 
cited  5  Beav.  436. 

(A)  9  Beay.  459. 

(0   2  Y.  &  C.  Excli.  268. 

{k)  7  Man.  k  Gr.  198. 

(0  1  Kay,  592. ;  S.  C,  2  Eq.  Rep. 
903. 

(m)  9  Bear.  450. 


t 


[n)  10  Hare,  446. 

[o)'lMac.  &G.574. 

(p)  4  Hare,  315. 

{q)  The  judgment  delivered  by 
the  Vice-chancellor  Wood,  in  Ea- 
wards  y.  HaUy  did  not  expressly  refer 
to  this  point,  but  the  order  made  by 
hia  Honour  contained  a  declaration 
that  shares  in  several  canal  and  other 
companies,  including  shares  in  the 
Grand  Junction  Waterworks  Com- 
pany, were  pure  personalty.  The 
£ditor  is  informed  that  Edwdrds  ▼. 
HaU  Is  now  under  appeal. 


EQ. — ^VOL.  III. 
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MASTBEOr 

thb  roujs. 
Wabs 

V. 
CUXBEBLBQ& 

Judgment 


The  Mastbb  of  ths  Bolls.  I  should  have  felt  littk 
hesitation  in  deciding  this  case  at  once,  bad  it  not  been  for  the 
case  of  Edwards  y.  HalL 

I  think  the  distinction  which  has  been  attempted  to  be  diawn 
between  the  case  oi  an  association  of  individuals  holding  land 
and  that  of  an  incozporated  body,  namely,  that  the  inooqxm- 
tion  altars  the  nature  of  the  interest  of  the  members  of  the 
company,  and  makes  the  holding  by  them  no  longer  obnozioDfl 
to  the  provisions  of  the  Mortmain  Acts,  is  a  distinction  so  fine 
and  unsubstantial  as  to  be  likely  to  lead  to  serious  difficaltiee. 
It  is  one  of  the  greatest  evils  to  create  distinctions  of  this  land, 
and  the  best  exposition  of  the  law  will  always  be  found  to  be  that 
which  lays  down  broad  and  general  principles.  The  argument 
in  support  of  this  distinction  is,  that  in  the  case  of  a  corpora- 
tion the  land  is  not  held  by  the  members  individually,  bat  by 
the  body  in  its  coiporate  character.  I  think  such  a  disdnotion 
as  this  cannot  be  supported  by  reason,  and  is  moreover  at  vari- 
ance with  decided  cases.  The  view  I  have  always  taken  is,  that 
where  the  substance  of  an  undertaking  is  a  dealing  with  knd, 
then  whether  the  company  be  incorporated  or  not,  the  case  &II0 
within  the  provisions  of  the  Mortmain  Act. 

In  the  case  of  a  banking  company,  a  distinction  b  fairiy 
drawn,  inasmuch  as  its  proper  business  does  not  neoessarily  inr- 
volve  a  dealing  in  land.  I  express  no  opinion  upon  Myen  v. 
Perigal :  it  does  not  govern  this  case.  From  the  ezpressioos  of 
Lord  St  Leonards  in  that  case  on  appeal,  he  seemed  to  think 
that  Walker  v.  ABbie  went  too  fiur,  and  Yiee-Chanoellor  Kmght 
Bruce,  in  Ashton  v.  Langdale,  considered  he  was  not  absolutdy 
bound  by  it. 

In  the  present  state  of  the  authorities,  I  am  very  much  dis- 
posed to  decide  upon  my  own  view  of  the  law.  In  many  cases 
where  testators  liave  given  their  property  to  charities  to  the 
exclusion  of  their  families,  I  have  been  disposed  to  think  that 
no  public  advantage  would  be  gained  by  relaxing  the  prori- 
sions  of  the  Mortmain  Act;  and,  accordingly,  where  there  has 
been  no  clause  in  the  Act  of  Incorporation,  providing  that  the 
shares  should  be  considered  personal  estate,  I  have  held  that 
shares  in  canals  and  waterworks  companies  partook  of  the 
nature  of  real  estate,  and  were  within  the  Mortmidn  Act;  and 
so  I  should  now  hold  with  respect  to  these  shares  in  the  Grand 
Junction  Waterworks  Company,  were  it  not  for  the  opinion  of 
Yice-Chancellor  Sir  fF.  Wood,  which  has  been  stated  to  be  at 
variance  with  my  view  of  the  law.  Before,  therefore,  I  finally 
decide,  I  will  look  into  the  cases. 


V. 
CnXBERLEGE. 
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The  Master  of  the  Boll&    I  hate  looked  at  all  the     .  ^^^'  . 
authorities  on  the  subject,  and  though  it  is  certainly  not  easy     IfAsncR  of 
to  reconcile  all  the  decisions,  I  see  no  reason  to  add  to  or  re-    ""    ^"^ 
tract  from  anything  I  said  on  the  former  occasion.     I  am  of       ware 
opinion  that  these  shares  partake  of  the  nature  of  real  estate, 
and  are  obnoxions  to  the  provisions  of  the  Mortmain  Act,  and 
that  accordingly  they  do  not  pass  under  the  bequest  to  the       j^^ 
cbaritieB. 

Solicitors:   Bridges  ^  Co,;  JS^J.Kerly;  Jacques  {f   Co.; 
Clarke  Sf  Moniee;  Baxter  §f  Co. ;  and  Tooke  jp  Co. 

*  VlCE- 

Chancbllob 
Wood. 

GILL  V.  BAYNER.  March  2^. 

irlOTION  to  discharge  an  order  made  the  Ist  of  March  1855,  A  plaintiff 
giving  the  plaintiffs  leave  to  amend  their  bill,  for  irregularity,  ^^^^^ 
and  to  take  the  amended  bill  filed  in  pursuance  of  such  order  off  g&^e  noWee 

.1     £1  of  motion  for 

^"«  We,  a  decree,  but 

The  phuntiflfe  filed  their  original  bill  in  July  1853,  not  requir-  ""^^  ^ 
ing  an  answer,  and  in  December  following  served  the  defend-  motion  with 
ants  with  notice  of  motion  for  a  decree,  but  neglected  to  set  ^^er^Se*'^* 
dovm  the  cause  for  hearing.  S7th  General 

Affidayits  were  filed  in  support  of  and  in  opposition  to  the  Aug!'??  i852. 
motion,  and  the  plwitiffs  filed  other  affidavits  in  reply.  He  afterwards 

Nothing  was  dohe  under  the  notice  of  motion  for  a  decree,  ^mmon  order 
nor  was  any  replication  filed.  ^w^mX 

One  of  the  defendants  died  in  May  1854,  whereby  the  suit  had  a  right  to 
became  abated ;  and  in  December  the  plaintiff  served  a  notice  *™«'^^  yifttore 

^  *  answer,  and 

of  motion  on  the  defendant  Rayner  for  leave  to  file  interroga-  that  the  order 
tones,  which  they  afterwards  abandoned.  ^s  n^""^ 

On  the  Ist  of  March  1855  the  pUdntiffs  obtained  the  common  irregular,  not- 
order  to  amend,  and  amended  their  bill  accordingly,  whereupon  ^^  defexKi^t 
the  defendants  gave  notice  of  the  present  motion.  i^  P^io^^  ^ 

Since  the  amended  bill  was  filed  the  plaintiffs  had  filed  and  gied  his  affi- 
delivered  interrogatories  for  the  examination  of  the  defendants  ^^^  ^^ 
to  both  the  original  and  amended  bills.  had  filed 

Mr.  J.  H.  Palmer,  in  support  of  the  motion,  contended  that,  ®^®"  ^ 
under  the  old  practice,  after  the  cause  was  at  issue  by  filing 
replication,  leave  to  amend  could  not  be  obtained  on  a  motion  ^^^v^^"^^ 
as  of  course^  and  would  not  have  been  granted,  except  upon  a 
special  application.  The  motion  for  a  decree  was  made  under 
the  Orders  of  the  7th  of  August  1852,  and  had  taken  the  place 
of  the  replication.     The  Yice^ChaDcellor  Stuart  had  followed 
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WoODb 


Gill 

V. 
RlTinEB. 

ArgmnaU, 


the  old  practice  in  a  case  before  him,  at  cbambersy  in  this  respect 
It  was  inconsistent  with  the  practice  of  the  Court  to  allow  the 
plaintiff,  by  a  motion  for  a  decree,  to  put  the  defendant  to  the 
expense  of  filing  aflSdavits  in  order  to  proYC  his  case,  and  then  to 
take  out  the  common  order  to  amend. 

Mr.  fV.  M.  James  and  Mr.  Gill,  for  the  plaintiffi,  referred  to 
the  27th  and  28th  General  Orders  of  7th  of  August  1852,  and 
insisted  that  issue  was  not  joined,  inasmuch  as  the  notice  o{ 
motion  had  not  been  entered  with  the  Kegistrar,  nor  had  repli- 
cation been  filed :  Boyd  v.  JcLggar.  {a)  The  very  case  before 
the  Court  was  provided  for  in  express  terms  by  the  order  of 
April  1847.  (i)  The  defendant  should  have  ^ven  a  notice  of 
motion  to  dismiss  for  want  of  prosecution,  which  would  have 
prevented  the  plaintiffs  from  obtaining  their  order  to  amend. 

The  Vice- Chancellor.  It  is  an  excessively  inconvenient  prac- 
tice to  allow  the  plaintiffs  to  amend  their  bill  after  the  defendant 
had  filed  aflSdavits  in  support  of  his  case,  but  I  am  mach 
inclined  to  think  the  defendant  here  had  the  proper  remedy  in 
his  own  hands. 

Mr.  Palmer  replied.  Notice  of  motion  to  dismiss  for  want 
of  prosecution  would  not  cure  the  irregularity  of  the  plabtifi 
in  amending. 


Judgment 
April  18. 


The  Yice-Chancellob.  The  29th  Order  of  August  1852 
seems  to  meet  this  case  exactly.  The  notice  of  motion  was 
never  entered  with  the  Registrar,  and  in  the  case  of  Boyd  t. 
Jagyar  it  is  expressly  stated  that  the  cause  must  be  set  down 
concurrently  with  the  notice  of  motion  for  a  decree.  The  Order 
of  1847  was  intended  to  do  away  with  the  delay  a  plaintiff 
might  occasion  by  obtuning  the  common  order  to  amend  overs 
defendant  who  is  moving  to  dismiss  his  bill,  and  so  to  enable  a 
party  to  bring  his  cause  on  to  a  hearing ;  it  is,  therefore,  inap- 
plicable. 

I  have  a  strong  impression  that  the  order  to  amend  has  been 
regularly  obtained,  but  would  wish  to  confer  with  the  other 
Judges. 

The  Vice-chancellor  now  gave  judgment  in  this  matter. 
The  point  in  this  case  is  entirely  one  of  practice  depending  on 
the  course  of  the  Court.  Under  the  circumstances  there  is  no 
doubt  that,  but  for  this  notice  of  motion,  the  plaintiib  are  in 
perfect  time  to  amend  under  the  common  order*     There  appears 

(a)  Lds.  J  J.  17  Jur.  655.  titled  to  move)  hu  setred  a  notice 

(6 J  **  The  plaintiff  is  not  to  obtain  of  motion  to  dismiss  the  bill  icr 

anorderof  coarse  for  leave  to  amend  want  of  prosecntioD.**     Ord.  Gen* 

his  bill,  afler  a  defendant  (being  en*  April  13. 1847. 
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to  be  some  slight  omission  in  regard  to  the  Orders  of  1852  not 
bamg  guarded  against  the  circumstances  which  have  obtained 
m  the  case  before  me.     To  some  extent,  indeed,  the  case  has 
b^n  contemplated,  though  the  consequences  have  not.     Look- 
ing first  at  the  Act  of  Parliament  {a)  before  having  recourse  to 
the  Orders,  I  find  that,  by  section  15.  power  is  given  to  the 
pLuntifi;  upon  a  proper  notice  of  motion,  to  set  the  cause  down 
for  hearing ;  and  then,  by  section  26.,  it  is  enacted  that  *'  in  suits 
commenced  by  bill,  where  notice  of  motion  for  a  decree  or  decrc)- 
tal  order  shall  not  have  been  given,  or,  having  been  ^ven,  such 
decree  or  decretal  order  shall  not  have  been  made  thereon,  issue 
shall  be  joined  by  filing  a  replication  in  the  form  or  to   the 
efiect  of  the  replication  now  in  use  in  the  said  Court;  and 
where  a  defendant  shall  not  have  been  required  to  answer,  and 
shall  not  haye  answered,  the  plaintiff's  bill,  he  shall  be  consi- 
dered to  have  traversed  the  case  made  by  the  bill.'' 

It  may  be  that  this  section  may  have  contemplated  the  case 
of  a  notice  of  motion  having  been  given,  the  motion  set  down, 
and  the  Court,  at  the  hearing,  declining  to  make  the  order. 
Bat  when  I  look  at  the  Orders  of  August  1852,  I  find  that,  by 
the  22nd  Order,  one  month's  notice  is  to  be  given  to  the  defend- 
ant of  the  motion  for  a  decree.    Then  follow  directions  as  to  filing 
affidavits,  which  must  be  within  fourteen  days  ''  after  service  '* 
of  such  notice  (&);   but  not  one  word  is  mentioned  about 
setting  the  cause  down  for  hearing.     By  the  27th  Order  the 
notice  of  motion  for  a  decree    is   to   be   entered   with  the 
Begistrar,  but  there  again  no  time  is  specified.    Except  for  the 
case  before  the  Lords  Justices  there  is  no  authority  whereby 
a  time  is  limited  for  setting  down  a  cause.     By  that  case  it  is 
decided  that,  after  a  month  from  the  notice  of  motion  for  a 
decree,  the  Court  will  not  allow  the  cause  to  be  set  down  ex 
parte.     This  decision  may  possibly  establish  what  ought  to  have 
been  directly  provided  for.      The  28th  Order  refers  to  sec- 
tion 26.  of  the  Act,  and  this  points  to  the  mode  of  joining  issue. 
Then  the  29th  Order,  which  is  important  in  this  case,  seems  to 
provide  that,  notwithstanding  notice  of  motion  for  a  decree  has 
been  given,  if  the  cause  have  not  been  set  down  for  hearing  in 
the  meantime,  a  defendant  may,  at  any  time  after  the  expi- 
ration of  three  months  from  the  time  of  his  appearance,  move  to 
dismiss  the  bill  for  want  of  prosecution,  and  apply  for  his  costs ; 
and,  in  this  manner,  he  will  not  be  in  any  way  damnified.     I 
have  communicated  with  the  yice-Chancellor  Stuart,  with  re- 
gard to  the  case  which  was  mentioned  as  having  been  before 
him  at  chambers,  and   he   told  me  he  thought   it  was  not  a 

(a)  15  &  16  Vict.  c.  86.        (b)  Ord.  Gen.  Aug.  7.  1852,-28,  24,  25,  26. 
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,  ^^^'  .     proper  case  in  whioh  any  indulgence  ehoold  be  granted.    In 

Vies-        thiB  case  the  party,  not  being  required  to  answer^  might  have 

^^  Wo^*   moved  to  dismiss  the  bill  after  three  months  from  his  appear- 

ance.    The  order  to  amend,  which  has  been  obtiuned  her^  was 

the  common  order,  and  was  granted  as  of  course,  and  I  most 
regard  it  as  a  right  which  the  plaintiff  has,  according  to  the 
ordinary  practice  of  the  Court,  he  being  at  liberty  to  amend 
imtil  answer. 

No  doubt  it  is  a  considerable  hardship  that  the  plaintiff  may, 
under  pretence  of  notice  of  motion  for  a  decree,  extract  mateiial 
information  from  the  affidavits  of  the  defendant  who  is  oomr 
polled  to  file  affidavits  in  support  of  his  case,  in  reply  to  thoM 
which  accompanied  the  notice  of  motion,  and  may  then  amend 
bis  bill  upon  the  information  so  obtamed,  without  setting  the 
cause  down  for  hearing.  All  this  may  happen  before  the  three 
months  are  expired ;  and  a  defendant  may  be  greatly  inconve* 
menced  in  this  way.  The  Lards  Justices  may  probably  have 
taken  this  view  when  they  refused  to  g^rant  time  after  nodoe. 
But,  although  the  plaintiff  may  not  be  bound  to  set  down  the 
cause  for  hearing  immediately  upon  giving  notice  of  motion,  yet 
it  seems  to  me  that  t&ere  are  ways  and  means  of  meeting  the 
difficulty,  and  that  a  defendant  might  apply  for  leaTO  to  put  in 
an  answer  before  the  cause  is  set  down. 

I  cannot  dischai^e  the  order  for  irregularity.  The  pcnnt  is 
entirely  new  ;  and,  being  so,  the  motion  will  be  refused  without 
costs,  as  I  do  not  consider  it  a  case  in  which  I  ought  to  give 
costs  as  against  the  defendant. 

SolicitoFS :  T.  Nias;  and  Coode,  Kingdon,  Sf  Cotton* 
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Chancelloh 
Wood. 

Majf  5.  7. 

This  Coart 
yt'iU  not  decree 
specific  per* 
formance  of 
a  contract 
for  the  sale 
of  leasehold 
premises, 
which  had 
been  entered 
into  by  one  of 
two  executors 
acting  in  a 
fiduciary- 
character, 


SNEESBY  V.  THORNE. 

Specific  performance,  Thomas  Tumer,  by  his 
will,  dated  in  February  1845,  devised  and  bequeathed  all  his 
freehold  and  leasehold  estates  to  the  defendants  W.  Thome  and 
J.  Smith,  upon  trust  as  therein  mentioned ;  and  after  directii^ 
his  simple  contract  debts  to  be  paid,  he  authorized  his  trustees 
to  sell  all  or  any  of  his  leasehold  estates,  and  to  transact  all  matters 
and  concerns  respecting  the  trust  estates.  And  he  directed  his 
said  trustees,  out  of  the  capital  or  residue  of  his  personal  estate, 
to  stand  possessed  of  3000Z.  upon  trusts  for  the  benefit  of  his 
daughter  Mary  and  her  issue ;  and  declared  that  the  receipts  of 
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the  trustees  or  trastee  should  be  euffieient  disclmrges  to  pur-      .  ^^^'  . 
dnaen.    And  he  appointed  the  said  trustees  ezeoutoro  of  his        Yigb- 

•11  Chancellor 

'^"^  Wood., 

The  testates  died  in  the  March  following,  leavii^»  amongst        

other  children,  his  daughter  Mary,  who  was  still  an  infant  at      Siubsbi 
the  oommencement  of  the  siut  Tbobnb. 

Both  executors  proYod  the  will,  and  took  an  active  part  in      stat§mmt 

the  management  of  the  estate  and  the  execution  of  the  trusts,  withoat  the 

The  assets  were  more  than  sufficient  to  paj  the  testator's  ^^^^  ^ 

debts,  all  of  whi^  had  been  satisfied  prior  to  August  1852.  ecator, 

Part  of  the  leasdiold  property  consisted  of  a  house  and  pre-  "^^^^  "^^ 

tr     r      J  r         pressing  ne- 

mises  at  East  Bank,  in  Sheffield,  which  were  subject  to  a  mort-  cessity  exists 

pgc.    Early  in  1861,  Mr.  Thome,  bemg  apprehensive  that  pay-  ^^J.^^  *^«' 

meot  of  the  mortgage  debt  would  be  required,  considered  it  ad-  essentially 

visable  to  sell  the  premises,  and  for  this  purpose  a  valuation  was  the  Interests 

made,  which  amounted  to  26002L,  but  no  further  steps  were  at  that  of  the  cestuit 

time  taken  towards  a  sale.     Shortly  afterwards  the  defendant,  J*  the  parties  ° 

Smith,  having  negotiated  for  letting  the  house  and  premises  ^^.  ^  '^ 

at  a  rent  of  40/.  a  year,  wrote  to  Mr.  Thome,  who  resided  at  medy  at  Law. 

Sherborne,  in  Dorsetshire,  for  his  concnrrenoe.     To  this  letter  ^^^|^ 

Mr.  Thome  repEed  on  the  16th  of  Apriri851,  as  follows :  —  sabject  to  a 

''  I  am  sorry  you  have  let  the  house,  as  I  fear  it  will  be  t.^^^^'  ^^ 

much  against  the  sale  of  it,  which  I  should  by  all  means  have  ^l^o  ^ere 

leoommended :  besides  which  I  must  go  against  my  conscience  exL^i^ 

if  I  were  to  approve  of  the  way  in  which  it  is  let     I  must  ^^^  certiun 

1      1     *•        •  1         1        /.  -11       11  trusts,  with  a 

agiun  repeat^  the  letting  it  at  such  a  low  figure  will  tell  very  power  of  sale, 

moch  against  the  sale.     I  hope,  therefore,  the  matter  is  not  7"  ^P^ehend. 

dosed,  but  only  subject  to  my  approbation;  and  I  am  still  mentofthe 

decidedly  in  favour  of  selling  the  property  as  soon  as  we  pes-  ™ouid*^ret^^ 

ably  can,  being  satisfied  in  my  mind  it  will  be  for  the  best"  quired,  by  a 

The  proposed  letting  was  thereupon  abandoned;  and  Mr.  ^^Apri*i 

Thome  having  procured  an  advantageous  transfer  of  the  mort-  ^^^^*  oi^ected 

gage,  a  sale  was  no  longer  deemed  adfisable.  premisei^ 

In  May  1851  Mr.  Thome  went  to  Canada,  and  whilst  there,  ^  ^^^^  a 

proposed  oy  o*, 
but  strongly 
advised  a  sale  as  soon  as  possible.  The  mortgage  was  afterwards  transferred  to  a  third  party. 
Daring  T.*s  absence  abroad,  from  May  1851,  to  l>ecember  1853,  and  withoat  any  other  authority 
than  the  above  letter,  S.  advertised  the  premises  for  sale  as  *'  by  order  of  the  execotors,*'  and 
in  Angost  1852,  contracted  to  sell  to  the  plaintiff,  and  signed  the  memorandom  as  **for  self 
and  co-executor,  W.  T."  T.  refusing  to  ratify  the  contract,  the  plaintiff  filed  his  bill  for  a 
*P6ciiSe  perlbrmaDee. 

Bdd,  first,  that  T.  and  St  retained  the  property  as  executors,  and  not  as  trustees. 

Secondly,  that  the  letter  of  April  1851  did  not  confer  a  sufficient  authority  upon  S.  to  sell  as 
^  agent  of  T.*  so  as  to  bind  the  latter,  by  reason  of  the  lapse  of  time,  and  Uiat  no  pressing 
necessity  for  a  sale  existed  at  the  date  of  the  contract ;  but  that  if  T.  were  not  regarded  as  exe- 
cutor, the  letter  was  merely  the  expression  of  his  general  coocurrence  i^  a  sale  as  contrasted  with 
tBj  other  mode  of  dealing  with  the  property. 

Semhlet  if  there  had  been  a  pressmg  necessity  for  the  sale,  or  it  had  been  essentially  for  the 
benefit  of  the  etttuit  que  inut,  the  case  might  have  been  different. 

ffddf  thffdly,  that  inasmuch  as  S.  had,  by  his  representation,  given  the  plaintiff  a  right  to  have 
the  matter  inyestigated  in  Equity,  he  should  pay  his  own  costs. 

u  u  4 
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the  defendant  Smithy  without  his  concurrence  or 
caused  the  property  to  be  advertised  for  sale  by  auctaon  as 
'^  by  order  of  the  executors/'  but  no  sale  was  effected  at  that 
time. 

In  August  1852  Smithy  with  the  knowledge  and  at  the  in- 
stance of  some  of  the  eestuis  que  trusty  agreed  to  sell  the  premiaeB 
to  the  plaintiff  by  private  contract  for  1550L,  and  signed  a 
memorandum  to  that  effect  *^  for  self  and  co-executor,  William 
Thome."  The  plaintiff  pud  a  deposit  of  lOL  per  cent  to  the 
defendant's  solicitor,  accepted  the  title  as  it  appeared  upon  the 
abstract,  was  let  into  possession,  and  had  since  expended  various 
sums  of  money  in  improvements. 

On  the  15  th  of  August  Smith  wrote  to  Mr.  Thome,  who 
was  still  in  Canada,  to  apprise  him  of  the  sale.  Mr.  Thorne 
replied  as  follows :  — 

"  Oct.  1.  1852. — Yours  of  the  15th  of  August  came  to  hand 
in  September,  at  the  contents  of  which  I  was  very  much  sar- 
prised.  The  sale  of  the  house  and  premises  at  East  Bank  at 
such  a  ruinous  sacrifice  I  cannot,  nor  will  sanction,  nor  will  I 
be  a  party  to  it  in  any  way ;  and  as  it  was  done  quite  contraiy 
to  my  wish,  and  without  my  consent  or  authority,  the  sale  mast 
and  will  be  void." 

Early  in  November  the  pbuntiff  was  informed  that  Hr. 
Thome  refused  to  ratify  the  contract.  The  matter  then  stood 
over,  by  arrangement,  until  Mr.  Thome  should  return  to 
England.  He  returned  in  December  following,  and  at  onoe 
repudiated  the  contract.  A  draft  assignment,  which  had  been 
sent  by  the  plaintiff  to  the  defendant's  solicitor  for  perusal,  wu 
returned  to  him,  with  a  statement  that  there  were  no  instruc* 
tions;  and  subsequently,  on  the  26th  of  April  1853,  Mr.  Smith 
sent  a  formal  notice  to  the  plaintiff,  rescinding  the  contract,  on 
the  ground  that  he  had  no  authority  from  his  co-executor  to 
,enter  into  it,  and  offerjng  to  return  the  deposit  money,  with  in- 
terest Nothing  further  was  done  in  the  matter  until  the  3rd 
of  August,  when  the  bill  was  filed,  in  which  the  above  &ct8 
were  detailed  generally ;  and  it  was  prayed  that  a  specific  per^ 
formance  might  be  decreed  against  both  defendants,  or  that  it 
might  be  declared  that  the  defendant  J.  Smith  was  alone  com- 
petent to  perform  the  agreement,  and  might  be  specifically 
decreed  to  perform  it  on  his  part. 

The  defendant  Smith,  in  an  affidavit,  denied  that  he  had  at 
any  time  stated  that  the  sale  was  made  by  the  direction  or 
with  the  concurrence  of  his  co-executor. 

It  was  also  in  evidence  that  Mr.  Thome  had  never  autho- 
rized the  advertisement  for  sale  of  the  premises  in  question. 
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The  cause  now  came  on  for  bearing  upon  motion  for  a 
decree. 

Mr.  RoU  and  Mr.  J.  T.  Humphry ^  for  the  pliuntiff,  contended 
that  the  circumstances  of  the  property  having  been  estimated  at 
a  higher  value  tban  tbe  plaintiff  bad  agreed  to  give,  and  of  tbe 
increase  in  value  since  tbe  sale  having  arisen  from  tbe  flourishing 
condition  of  trade  and  the  money  market^  were  wholly  beside  the 
question.     The  real  question  was  whether,  having  been  repre- 
sented as  selling  in  their  character  of  ezecutorsj  the  defendants 
could  now  be  beard  to  say  that  Thome  bad  not  assented  to  tbe 
contract.     He  bad  given  a  general  authority  to  sell  by  bis  letter 
of  the  16tb  of  April  1851,  and  Smith  sold  under  that  authority, 
as  his  agent.  There  is  no  doubt  that  one  executor  alone  can  assign 
and  effectually  bind  bis  co-executor:  Simpson y.Chttteridge  {a\ 
Cole  V.  Miles,  {b)    The  sale  was  made  openly  on  the  spot  where 
the  family  resided,  and  with  tbe  knowledge  of  the  eestuis  que 
trust    The  intention  was  not  to  sell  in  the  names  of  tbe  de- 
fendants as  trustees ;  on  the  contrary,  tbe  property  was  adver- 
tised, and  was  actually  sold  as  <<  by  order  of  tbe  executors." 

The  Vtce-  Chancellor,  There  are  many  cases  in  which  tbe 
Court  has  refused  to  decree  a  specific  performance  as  against 
trustees,  where  the  execution  of  the  contract  would  be  a  breach 
of  trust.  ♦ 

Mr.  Chandless,  and  Mr.  Bagshatoe^  junior,  for  the  defendant 
W.  Thome,  argued  that  tbe  defendant  Smith  clearly  never  in-> 
tended  to  bind  bis  co-executor.  It  might  be  that  be  had  mis* 
taken  bis  authority,  but  as  the  plaintiff  bad  not  exercised  due 
caution,  be  could  not  complain,  and  his  bill  must  be  dismissed 
as  against  Mr.  Thome.  They  cited  Firth  v.  Greenwood  (e)  on 
the  point  of  delay. 

Mr.  Daniel,  and  Mr.  Chapman  Barber ,  for  the  defendant 
J.  Smith.  If  a  specific  performance  were  decreed  against 
Smith  in  respect  of  this  contract,  be  woyld  clearly  be  liable  to 
a  suit  in  this  Court  at  tbe  instance  of  his  eestuis  que  trust  for  a 
breach  of  trust.  No  action  would  lie  at  Law  upo<i  such 
a  contract,  nor  would  a  Court  of  Equity,  under  the  circum- 
stances, enforce  it:  Lepard  v.  Vernon  (rf),  Ord  v.  Noel(e\ 
Watson  V.  Marston  {g) ;  and  in  the  event  of  no  agency  being 
established,  a  Court  of  Equity  would  not  enforce  it  as  against 
Smith :  Sainsbury  v.  Jones.  (A) 
The  Vice^  Chancellor.     I  should  have  felt  no  difficulty  at  all 
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in  the  case  if  this  sale  had  been  requiaite  for  the  purpose  of 
paying  debts. 

Mr.  Rolt  replied.  It  was  imposnble  for  the  phiintiff  to  have 
known  that  the  sale  was  not  required  for  this  purpose,  and  if 
the  money  were  wanted  for  the  administration  of  the  estate,  the 
Court  would  not  take  upon  itself  to  judge  of  the  necessity  of 
the  sale^  but  would  decree  a  spedfic  performance. 

Th£  Vice-Chakgellob.  This  case  is  one  in  which  the 
plaintiff  has  been  extremely  ill  used  with  regard  to  the  podtioiv 
in  which  he  is  placed. 

The  only  difficulty  arises  from  the  peculiar  position  of  the 
contracting  parties,  and  the  course,  which  the  Court  has  always 
taken  with  reference  to  the  specific  performance  of  contracts  as 
against  persons  holding  a  fiduciary  poatioo,  and  selling  in  that 
character.  The  doctrine  was  in  some  measure  con^dered  in  the 
case  of  Ord  y.  Noel,  cited  by  Mr.  Daniel,  and  also  in  Mortlod 
V.  Buller  {a),  where  Lord  Eldon  went  fully  into  it,  and  in  which 
it  was  established  that  this  Court  will  not,  as  agunst  parties 
holding  a  fiduciary  character,  enforce  a  contract  which  can  in 
any  way  be  complained  of  by  their  cestms  que  trust  as  a  breach 
of  trust.  In  this  particular  case  the  parties,  being  the  exe- 
cutors of  a  person  who  died  in  1845,  in  the  year  1851  still 
retained  unsold  a  considerable  leasehold  estate.  It  does  not 
appear  that  the  realisation  of  some  portion  of  this  estate  was 
required  for  any  immediate  object,  nor  —  and  I  think  I  most 
take  it  not  to  be  so  —  that  the  executors  in  any  way  assented 
to  the  specifio  legacy  to  them  of  the  leaseholds,  and  I  must 
assume  that  they  still  retained  the  sole  control  oyer  this  pro- 
perty in  their  character  of  executors,  and  not  in  their  cha- 
racter of  trustees.  As  trustees  they  would  hold  it  upon  cer- 
tain trusts,  and,  amongst  others,  upon  trust  for  sale;  and  it 
might  possibly  have  been  convenient  to  them  to  deal  with  it 
in  that  character,  if  they  thought  fit ;  but  it  does  not  appear 
in  any  part  of  the  proceedings  that  they  had  ao  assented  <^  so 
undertaken  to  hold  it. 

Being  in  this  position  of  executors,  there  can  be  no  doubt 
that  one  executor  could  have  sold  and  conveyed  the  whole  of 
the  property ;  and  for  aught  that  appears  in  these  pleadings,  a 
title  80  acquired  by  this  plaintiff,  under  an  actual  aangnment 
from  Mr.  Smith,  the  executor,  would  have  vested  the  absolute 
interest  in  him,  in  a  manner  which  could  not  have  been  dis- 
placed. I  entirely  concur  with  the  observations  of  the  Lard 
Justice   Turner,  in  Cole  v.  Miles,  as  to   the  extreme  import* 

(a)  10  Yes.  291. 


THE  EQUITT  REPORTS* 


667 


ance  of  not  throwing  any  doubt  upon  the  full  and  absolute 
control  of  an  executor  oyer  tEe  assets.     The  rule  of  this  Court 
applies  a  different  consequence  to  trustees  joining  in  acts  for  the 
sake  of  conformity,  to  what  it  applies  in  the  case  of  executors  so 
joining.    In  the  latter  case  it  is  unnecessarj,  whereas  in  the 
former  it  is  requisite,  that  such  acts  should  be  performed.  If  the 
oontiact  of  one  executor  can  be  r^arded  as  that  of  both  execu- 
tors, there  is  an  end  to  the  question.     The  bill  in  this  case 
expresses  the  contract  to  be  a  memorandum  made  by  both  de- 
fendants, and  charges  it  to  be,  in  fact, a  contract  as  between  them; 
bat  it  states  that  the  defendants  at  times  pretend  that  the  con- 
tract was  entered  into  by  Mr.  Smith  without  the  authority  or 
assent  of  the  other  executor,  and  chaises  that  the  defendant 
J.  Smith  acted  as  the  authorized  agent  of  Mr.  Thome,  and  that 
Mr.  Chambers,  the  solicitor,  was  the  authorized  agent  of  both ; 
it  then  states  that  ^  the  defendant  W.  Thome  concurred  in 
and  authorized   the  sale  of  the  premises  or  did  not  object 
thereto,"  and  it  prays  a  specific  performance  against  both  de- 
fendants, or  a  declaration  in  the  alternative  that  the  defendant 
J.  Smith  is  alone  competent  to  perform  the  same.     The  con* 
tract,  therefore,  is  in  form  a  contract  by  Mr.  Smith  as  executor, 
and  is  signed  by  him  on  behalf  of  himself  and  of  Mr.  Thome, 
Ills  co-executor. 

As  regards  the  contract  by  the  two  defendants,  it  seemed  to 
me  at  an  early  stage  of  the  case  that  I  could  not  fix  Mr.  Thome 
personally  with  having  been  a  party  to  the  contract  through  the 
agency  of  Mr.  Smith,  although  the  case  certainly  went  very 
sear  it  In  order  to  create  an  agency  it  must  be  shown  that 
there  was  an  unqualified  authority  to  sell,  or  generally  to  act  on 
one's  behalf,  which  is  the  view  Mr.  Smith  took  of  it  here,  or  a 
defimte  speoial  authority,  which  is  to  be  pursued  with  regard  to 
price  and  every  other  circumstanoe  incidental  to  the  sale.  The 
alleged  authority  in  question  is  Mr.  Thome's  letter  of  the 
16th  of  April  1851,  when  he  was  about  leaving  this  country 
for  Canada^  and  was  uncertain  how  long  he  might  be  absent; 
but  that  would  not  amount  to  a  general  authority  to  Smith  to 
sell  in  his  name,  independently  of  the  character  of  executor, 
which  they  both  filled.  If  he  were  not  regarded  as  an  executor, 
h  would  be  merely  the  expression  of  Mr.  Thome's  general 
concurrence  in  the  expediency  of  a  sale  as  contrasted  with  any 
other  mode  of  dealing  with  the  property. 

The  question  then  is,  whether  or  not,  under  the  circum- 
stances, Mr.  Thome  being  an  executor,  and  about  to  leave 
the  country,  I  can  construe  this  letter  to  amount  to  such  a  de- 
gree of  recognition  of  anything  to  be  done  by  his  co-executor 
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as  would  justify  the  latter  with  his  cestuis  que  trust  in  the  eyent 
of  any  question  being  raised  by  them  with  regard  to  the  ex- 
pediency of  a  sale.     I  apprehend  that  in  order  to  decide  this 
question^  I  must  see  whether  or  not,  in  effect,  assuming  that  the 
sale  effected  by  Mr.  Smith  was  inexpedient  and  unnecessary,  I 
can  bind  Mr,  Thome  by  this  letter  as  having  assented  to  any 
sale  by  his  co-executor,  and  as  having  justified  such  sale  as 
against  his  cestuis  que  trust     It  appears  to  me  that  I  cannot  oae 
the  authority  to  that  extent,  and  that  Mr.  Smith  cannot  use  the 
letter  written  in  April  1851  as  a  justification  of  the  sale  made  in 
August  1852.     Although  no  intermediate  correspondence  had 
taken  place,  still  I  cannot  hold  that  Mr.  Smith  would  be  in  any 
way  justified  as  regarded  his  cestuis  que  trust,  or  be  able  to  say 
that  he  had  the  full  concurrence  of  his  co-executor  as  to  the  ex- 
pediency of  the  sale ;  and  that  although  he  might  not  seek  to 
bind  Mr.  Thome  by  acting  as  agent  in  the  matter,  he  had  a 
right  to  use  his  authority  for  saying  that  the  sale  was  so  ex- 
pedient, that  any  Court  before  whom  the  case  might  be  brought 
would  justify  the  sale,  as  having  been  made  with  the  direct 
concurrence  and  approbation  of  both   the  executors.     I  do 
not  think  I  can  bring  the  case  so  high  as  that ;  and  if  not, 
the  difficulty  remains  of  Mr.  Smith  having  sold  in  his  fiduciary 
character.     It  is  quite  true  that  he  supposed  he  had  an  au- 
thority from  Mr.  Thome  to  sell ;  that  this  was  a  matter  which  the 
position  of  the  estate  justified,  and  that  in  his  judgment  it  would 
be  beneficial  for  the  estate  that  the  sale  should  be  made.    If  an 
executor,  in  the  absence  abroad  of  his  co-executor,  having  to 
deal  with  assets,  and  being  called  upon  by  some  imperative 
necessity,  by  foreclosure  or  the  like,  to  realise,  and  having  no 
mode  of  realising  except  by  means  of  the  property  in  question, 
should  enter  into  a  contract  for  the  sale  of  the  property,  and 
the  matter  remained  in  contract  by  reason  that  the  title  had  not 
yet  b^en  approved  of,  or  for  any  other  cause,  I  apprehend  it 
would  be  extremely  detrimental  to  the  interests  of  testators' 
estates  to  say  that  it  would  be  impossible  for  this  Court  to 
execute  such  a  contract  against  an  executor.     If  at  the  date  of 
the  sale  the  performance  of  the  contract  were  essentially  for 
the  benefit  of  all  parties  concerned  —  and  I  cannot  admit  that 
subsequent  alterations   would  make   any  difference  —  and  it 
were  necessary  for  the  purposes  of  the  estate  that  the  money 
should  be  raised,  and  then  I  found  that  one  executor  alone  had 
exercised  the  authority  and  legal  right  which  he  had^  to  contract 
for  that  purpose,  I  confess  I  should  feel  very  great  hesitation 
in  saying  that  this  Court  would  not  clothe  that  act,  so  resting 
upon  contract,  with  the  subsequent  consequence,  and  require  a 
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conveyance  of  the  estate  to  be  executed.    It  is  possible  that  it 
might  or  might  not  require  the  concurrence  of  the  co-executor 
to  protect  the  other  from  any  consequences  that  might  ensue.    In 
the  case  I  have  supposed^  he  would  probably  be  sufficiently  pro- 
tected by  the  decree  of  the  Court,  which  assumes  that  it  is 
beneficial  to  the  estate  that  the  contract  should  be  carried  into 
effect ;  but  I  apprehend  that  unless  the  Court  can  see  clearly 
that  the  contract  is  necessary,  or  so  beneficial  that  it  can  be 
regarded  as  a  necessary  contract,  it  would  be  very  difficult 
to  enforce  a  specific  performance  against  a  person  holding  a 
fiduciary  position,  if  he  be  liable  upon,  not  light  or  trivial, 
bat  any  reasonable  grounds,  to  have  his  conduct  questioned 
by  a  cestui  que  trust;  and  this  would  seem  to  bring  such  a 
case  within  the  principle  of  Mortlock  v.  BuUer^  and  of  that 
mOrd  v.  Noel,  where  the   Vice-chancellor  eajs  that  if  trus- 
tees act  without  due  caution,  the  Court  will  not  enforce  the 
performance  of  the  contract,  however  fair  and  justifiable  the 
conduct  of  the  purchaser  may  have  been.     The  ^principle  ap- 
pears to  be,  that  not  only  will  the  Court  not  injure  the  cestuis 
que  trusty  but  it  will  *not  subject  them  to  other  consequences, 
liabilities,  and  suits ;  it  will,  therefore,  leave  the  parties  to  their 
remedy  at  Law  in  respect  of  any  damage  they  may  have  suffered. 
Neither  will  it  subject  the  party  who  entered  into  the  contract 
to  other  suits.     Here,  the  case  that  would  be  made  against  Mr. 
Smith  is,  I  think,  at  least,  open  to  considerable  question ;  and 
if  the  Court  were  now  to  enforce  a  specific  performance,  against 
him,  it  would  be  stated  that  when  Mr.  Thorne  left  in  April 
1851  he  thought  the  sale  so  proper  that  the  sooner  it  could  be 
effected  the  better,  but  that  the  sale  did  not  take  place  from 
April  1851  to  August  1852.     It  seems  that  in  the  meantime 
some  mortgage  waa  paid  off,  which  might  be  one  cause  for  jus- 
tifying the  sale ;  but  there  does  not  appear  to  have  been  any 
immediate  pressure  at  the  time  the  property  was  put  up  for  sale ; 
no  one  required  it  to  be  sold ;  no  creditor  was  pressing ;  no 
other  parties  required  the  estate  to  be  administered.     There  is 
also  the  fact  that  Mr.  Thorne,  the  moment  he  was  informed  of 
the  sale,   dissented ;   so  that  in  the  judgment  of  one  of  two 
executors    the  sale  was  neither  beneficial  nor  desirable.     All 
these  facts  would  be  strongly  urged  upon  the  Court  in  any  suit 
instituted  by  the  cestuis  que  trust  for  the  purpose  of  making  Mr. 
Smith  responsible  in  respect  of  this  sale,  for  which  I  do  not 
think  I  can  fix  Mr.  Thome.     I  should  then  leave  Mr.  Smith 
exposed  to  a  suit  by  the  cestuis  que  trust,  in  which  I  could  not 
compel  Mr.  Thome's  concurrence.     I  should  leave  it  to  be  in- 
ferred that  Mr.  Thome,  in  the  exercise  of  his  judgment  as  one 
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^^^  ,      of  two  executorsi  conceiTed  that  the  power,  which  the  cxecator 

VicK-        b&<l>  had  been  improperly  exercised ;   that  each  a  pennueioa  as 

Ch^cbixob    he  ha^  implied  was  a  year  and  a  half  anterior  to  the  sale ;  and 

that  in  truth  no  immediate  necessity  to  sell  existed :  moreoyer, 

Srexsbt  that  subseqaent  events,  which  would  of  course  be  brought  in  by 
Thobvx.  ^^^  cesttds  que  trust  as  an  argument  in  favour  of  the  soundness 
Judammt  ^^  ^*  Thomc's  judgment,  would  have  shown  that  the  value  of 
the  premises  had  actually  risen.  I  confess  in  this  case  I  should 
be  very  desirous  to  fix  these  parties  with  the  sale  if  I  oonld 
see  my  way  clear  to  do  so ;  and  it  is  with  extreme  reluctance 
that  I  have  arrived  at  the  conclusion  that  I  cannot  fix  either 
the  one  party  or  the  other. 

The  only  question  remaining  is  as  to  the  costs.  As  r^ards 
Mr.  Thome,  I  do  not  think  I  can  relieve  the  plaintiff  from 
paying  him  his  costs.  It  is  quite  true,  as  was  stated  in  the  ar- 
gument, that  the  plaintiff  had  no  means  of  judging  of  the  expe- 
diency of  the  sale ;  but  in  all  these  cases  the  question  always 
remains  behind  of  the  hardship  of  forcing  parties  in  a  fiduciary 
position  to  complete  the  contract.  The  question  is  not  what 
the  plaintiff,  who  is  seeking  to  enforce  the  contract,  supposed, 
but  whether  or  not,  on  the  ground  of  the  misapprehenaon 
of  the  party,  and  the  consequences  to  which  he  is  exposed  by 
reason  of  his  fiduciary  position,  it  can  be  enforced  against 
him.  I  do  not  think  Mr.  Thome  has  in  any  way  held  him- 
self out  to  the  plaintiff,  as  authorizing  or  concurring  in  this 
sale.  He  objected  immediately  on  being  informed  of  it.  The 
fact  of  his  having  written  this  very  incautious  letter  does  not, 
as  between  him  and  the  plaintiff,  authorize  me  in  saying  that 
the  plaintiff  is  entitled  to  bring  him  here.  Mr.  Thome,  before 
the  bill  was  filed,  stated  at  once  that  he  never  gave  the  autho- 
rity, and  that  he  rejected  the  contract.  Under  these  <»rcum- 
stances  I  cannot  think  that  if  I  find  him  right  in  his  contest 
throughout  I  should  be  justified  in  dismissing  the  bill  as  against 
him  without  costs.  Mr.  Thome  must,  therefore,  have  his 
costs. 

The  position  of  Mr.  Smith,  except  as  regards  the  offer  made^ 
is  very  different.  The  offer  was  a  very  proper  one.  Finding 
this  gentleman  in  a  most  unfortunate  position,  in  consequence 
of  his  having  acted  in  this  matter,  and  seeing  that  he  ^ain 
repeated  he  had  Mr.  Thome's  authority,  and  seeing  that  the 
solicitors  themselves  represented  that  they  were  authorised  to 
act  for  both  Mr.  Thome  and  Mr.  Smith,  and  that  they  pro- 
fessed to  deal  and  sent  the  abstracts  as  if  they  were  so  aathorized, 
I  cannot  say  that  the  plaintiff  has  not  a  right  to  have  the  whole 
matter  thoroughly  sifted,  and  to  put  the  parties  upon  oath  in 
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the  matter;  or  that  it  is  a  case,  in  which  I  ought  to  fix 
him  with  the  payment  <^  anj  oosts  to  Mr.  Smith.  I  should 
have  been  very  glad  to  have  followed  the  precedent  set  by  the 
Lofdi  JuitieeM  in  the  case  of  Lepard  v.  Vernon^  as  to  the 
ooBts,  and  to  have  called  upon  the  plaintiff  to  undertake  to  bring 
no  action,  and  to  take  back  his  deposit,  with  interest  and  costs, 
charges  and  expenses;  but  unluckily  there  are  other  matters 
behind.  It  seems  to  me  that  nothing  but  an  action  can  de- 
tennine  it ;  for,  independently  of  the  common  question  of  costs, 
chaises,  and  expenses^  an&  interest  on  the  deposit,  there  is  the 
question  of  what  allowance  is  to  be  made  for  expenditure,  and 
the  other  damages  which  the  plaintiff  has  received.  I  do  not 
see  how  I  can  put  him  on  the  terms  of  hb  undertaking  to  bring 
no  acticHu  1  think,  therefore,  I  must  dismiss  the  bill  without 
oosts  as  to  Mr.  Smith,  and  with  costs  as  to  Mr.  Thome. 

Solicitors :   Sudlawy  Tarr,  Janawajfy  8f  Co. ;  and  Singleton  Sf 
PUman, 
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Feb.  12.  (f  27. 

11855. 
N  1787  WiUiam  Oldaker  purchased  from  Lord  Beauchamp  The  plaintiffs 
two  closes  called  Brick  Kiln  Close  and  Fence  Meadow,  adjoin-  o/und^X 
ing  the  river  Avon,  on  its  western  bank ;  and  two  other  closes  ^^  o^a  «. 
forming  the  opposite  bank  of  the  river,  together  with  a  free  were'entitied 
fishery  in  the  river  between  certain  specified  points.  *?  watCTing 

-_,  r  MT  places  for 

The  doees  on  the  eastern  bank  of  the  river  were  sold  hj  W.  cattle  upon 
Oldaker,  in  1831,  together  with  the  bed  of  the  river  to  the  2yS^;?V^'^ 
middle  of  the  stream,  except  an  island  situate  in  the  middle  of  fishery  in  the 
the  stream,  and  with  a  reservation  of  the  free  fishery.  no  iDtep«t  ^ 

In  1835  the  then  owners  of  the  residue  of  the  property  sold  the  bed  of  the 

nyer.     The 
Local  Board 
of  Health  for  a  district  which  indnded  the  land  of  the  plaintiflb,  commenced  carrying  a  sewer 
throoffh  that  land  into  the  riyer,  the  outlet  being  within  the  limits  of  the  free  fishery. 

Hddy  ihat  the  discharge  of  sewage  into  the  riyer  would  be  a  user  of  and  interference  with  the 
riTer  within  the  meaning  of  11  &  12  Vict  c63.  s.  145.  (the  Public  Health  Act,  1848),  and 
that  the  plaintifi^  haying  watering  places  on  their  land,  were  owners  of  land  interested  in  the  riyer 
vitbin  the  meaning  of  that  section ;  and  that  the  board  had  therefore,  no  right  so  to  discharge 
the  sewage  without  the  written  consent  of  the  plaiutifBk 

Whether  sach  consent  would  haye  been  requisite  if  the  plaintiffs  had  had  no  interest  but  the 
fiahery,  ^iMeyv. 

Per  Cbsbswmll  J.  and  Wiluaxb  J. :  The  plaintiffs,  haying  no  interest  in  the  bed  of  the  riyer, 
would  have  no  right  of  action  for  this  unauthorized  user  and  interference,  if  not  of  such  a  nature 
M  to  pr^jodiee  the  exercise  of  their  rights. 

UM^  that  an  ixgunction  to  restrain  the  board  from  making  the  sewer  had  been  properly 
gnnted. 

Per  the  LoBi>  JtrsncE  Tubnsb:  In  order  to  come  to  that  coudusion  it  was  not  necessary  to 
decide  whether  the  user  of  the  riyer  was  such  as  to  giye  the  plaintiffis  a  right  of  action  or  not,  for 
that  the  board  could  not  be  allowed  to  carry  works  through  the  plaintiff's  land  in  order  to  enable 
them  to  do  an  unauthorised  act. 
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the  island^  with  the  remaining  half  of  the  bed  of  the  river,  re- 
serving the  free  fishery,  and  also  reserving  to  the  owners  and 
occupiers  of  Brick  Kiln  Close  and  Fence  Meadow,  or  any  part 
thereof,  watering  places  in  the  river  adjoining  those  closes,  for 
the  purpose  of  watering  the  cattle  kept  on  the  land. 

The  plaintiffs  were  the  present  owners  of  five  undivided  nxth 
shares  of  and  in  the  Brick  Kiln  Close,  Fence  Meadow,  and  the 
free  fishery. 

In  April  1854  the  Local  Board  of  Health  for  the  district  of 
Stratford-upon-Avon,  acting  under  the  Public  Health  Act 
1848,  served  upon  some  of  the  plaintiffs  a  notice  of  their  inten- 
tion to  carry  a  main  sewer  underneath  and  through  the  End 
Kiln  Close  and  Fence  Meadow,  into  the  Avon,  at  a  point 
within  the  limits  of  the  free  fishery.  In  June  1854  the  plain- 
tiffs filed  the  present  bill  to  restrain  the  making  of  the  sewer, 
Mr.  Hunt,  the  clerk  of  the  local  board,  being  made  a  defendant 
as  representative  of  the  board. 

On  the  29th  of  July  1854  the  Master  of  the  Rolls  granted 
an  injunction  to  restrain  the  construction  of  the  sewer.  The 
board  having  moved  to  discharge  this  order,  the  Lords  Justices, 
on  the  8th  of  August,  made,  by  consent,  a  provisional  order, 
allowing  the  board  to  proceed  with  their  works  to  a  cerbun 
extent)  on  their  undertaking  to  abide  by  such  order  as  the 
Court  should  make  as  to  replacing  things  in  statu  quo,  and 
n^aking  compensation.  The  motion  was  ordered  in  other 
respects  to  stand  over,  and  was  heard  by  their  Lordships  on 
the  18th  of  December  1854  and  on  the  12th  of  February  1855, 
with  the  assistance  of  Mr.  Justice  Cresswell  and  Mr.  Justice 
Vaughan  WiUiams*. 

Mr.  Roundell  Palmer  and  Mr.  MartindaU,  for  the  board. 
The  Master  of  the  RoUs  thought  that  section  46.  of  11  &  12 
Vict,  c  63.  would  authorize  what  we  are  doing  but  for  section 
145.  The  plaintiffs  say  that  they  are  owners  of  lands,  and 
interested  in  the  river,  within  the  meaning  of  the  latter  secti<HL 
They  say  that  having  regard  to  the  interpretation  clause,  thcar 
fishery  is  *'  land,''  and  the  Master  of  the  Rolls  appears  to  have 
relied  on  this;  but  if  it  had  been  meant  to  give  a  right  of 
this  kind  in  respect  of  a  mere  incorporeal  hereditament  vested 
in  a  person  having  no  right  to  the  soil,  the  Legislature  would 
have  said  simply  that  a  watercourse  should  not  be  interfered 
with  without  the  consent  of  the  persons  interested  therein. 
\The  Lord  Justice  Knight  Bruce.  Can  you  say  that  persons 
having  a  fishery,  and  having  a  meadow  on  the  banks,  are  not 
owners  of  land,  and  interested  in  the  stream  ?]  The  section 
cannot  be  construed  literally.     If  an  interest  in  the  stream  b 
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enough,  the  latter  words  are  superflaons ;  if  not,  taking  the 
section  literally,  the  ownership  of  land,  however  distant,  would 
satisfy  it  The  only  fair  construction  is,  that  it  applies  to  per- 
sons interested  in  the  stream  in  respect  of  lands  belonging  to 

them. 

* 

Then,  the  plaintifis  saj  they  are  interested  in  the  river  in 
respect  of  their  meadows,  by  reason  of  their  right  to  the  water- 
ing places;  but  this  is  a  merely  colourable  case.  The  only 
existing  watering  places  are  above  the  mouth  of  our  sewer,  and 
there  is  no  place  below  where  a  watering  place  can  conveniently 
be  made. 

Even  if,  on  the  construction  of  the  Act,  the  Court  is  agunst 
OS,  the  pluntiffs  must  show  that  they  will  sustun  an  injury ; 
and  the  evidence  shows  they  will  not. 

Even  if  there  would  be  injury  enough  to  give  a  right  of 
action,  it  does  not  follow  that  an  injunction  should  be  granted : 
ffood  V.  Sutcliffie  (a),  Ebnhirst  v.  Spencer,  (ft) 

Mr.  Boupell,  Mr.  HingesUm,  and  Mr.  Gfray,  (of  the  Common . 
Law  bar)  for  the  plaintifis.  The  Act  gives  no  compulsory 
powers  of  purchase, — no  authority  to  take  land  without  consent, 
bat  only  to  carry  sewers  under  it  Regard  must  be  had  to  this 
in  construing  section  46.,  on  which  the  board  rely.  See  also 
section  56.  Section  46.  was  not  intended  to  give  them  com- 
pulsory powers  to  foul  a  river, — **  places  ^  meaning  only  such  fit 
and  convenient  places  as  they  could  lawfully  get  A  river  is 
never  mentioned  in  the  Act,  except  for  the  purpose  of  prohibit- 
ing interference  with  it 

Again,  section  46.  provides  that  the  board  are  not  to  create 
a  nuisance.  Fouling  a  river  is  one :  AldrecTs  Case  (c),  Magor  v. 
Chadmekid),  Mason  v.  HUl^e),  Wood  v.  Waud.{g)  Nothing 
in  those  cases  turned  on  the  ownership  of  the  soil 

Supposing,  however,  that  sections  45,  46.,  standing  alone, 
would  authorize  the  act  complained  of,  they  are  controlled  by 
section  145.  Making  a  sewer  into  the  river  is  clearly  a  user* 
and  interference  within  this  section ;  and  the  evidence  shows 
tbat  it  will  be  an  injury.  We  are  owners  of  land,  interested 
in  the  river,  for  we  have  land  on  the  banks,  and  watering 
places.  The  fishery  alone  would  be  enough ;  for,  by  the  inter- 
pretation dause,  **  land"  includes  hereditaments.  Our  written 
consent,  therefore,  is  requisite.  [The  Lord  Justice  Knight 
Bruce.    On  your  view,  hardly  a  stream  in  the  country  could 
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be  used  for  the  purposes  of  the  Act]  And  on  that  of  the  other 
ude  hardly  a  stream  in  the  country  would  be  left  unpolluted. 
Section  46.  suggests  the  storage  of  the  sewage  for  useful  pur- 
poses ;  and  it  is  quite  consistent  with  the  spirit  of  the  Act  that 
the  fouling  of  streams  should  be  restrained. 

Assuming  that  the  injury  to  us  will  be  trifling,  a  public  bodj 
exceeding  its  parliamentary  powers  cannot  avail  itself  of  that  to 
resist  an  injunction.  The  cases  cited  on  the  other  side  were 
between  private  individuals.  Frewin  v.  Lewis  (a),  Diekauon  t. 
Grand  Junction  Canal  Company  (b),  and  Fast  Laneashire 
Railway  Company  v.  Hattersley  (c)  show  how  differently  the 
Court  looks  on  these  two  classes  of  cases.  [The  Lord  Justice 
Knight  Bruce,  Is  there  any  case  in  which  the  Court  has  de- 
clined to  interfere  against  a  body  professing  to  act  under  par- 
liamentary powers,  merely  on  the  ground  that  the  injury  done 
will  be  trifling  ?     My  impression  is  that  there  is  not.] 

Davenport  v.  Davenport  {d\  Attorney- General  v.  Sheffield 
Gas  Consumer^  Company  (e\  and  Sparrow  v.  Oxford^  Sfc.  RaU- 
way  Company  (jy)  were  also  referred  to  in  the  course  of  the 
argument. 

Mr.  Palmer  in  reply. 


JudgmemL 
Feb.  27. 


Thb  Lord  Justice  Knight  Bruce  read  the  opinbn  of 
Justices  Ceesswell  and  V.  Williams,  which  was  in  sub- 
stance as  follows :  — 

**  In  this  case  the  respondents  are  the  owners  of  certain  fields 
abutting  on  the  river  Avon,  and  of  a  several  fishery  in  the  part 
of  the  river  adjoining  those  fields,  but  have  no  interest  iu 
the  soil  or  bed  of  the  river.  The  Local  Board  of  Health 
for  the  district  of  Stratford-upon-Avon,  which  includes  those 
fields,  have  given  notice  of  their  intention  to  carry  a  public 
sewer  through  those  fields  into  the  river,  and  we  are  requested 
to  state  our  opinion  whether,  under  the  provisions  of  1 1  &  1- 
Vict.  c.  63.,  they  have  power  to  do  so  without  the  written 
consent  of  the  respondents;  and  after  hearing  a  very  able 
argument  we  have  come  to  the  conclusion  that  they  are  not 
authorized  so  to  do. 

**  The  appellants  relied  on  section  45.,  which  provides  thst 
the  Local  Board  of  Health  may  carry  their  sewers,  after  reason- 
able notice  in  writing  in  that  behalf  (if  upon  the  report  of  the 
surveyor  it  should  appear  to  be  necessary),  into,  through,  or 


(a)  4  Myl.  &  Cr.  249. 

(b)  15  Beav.  260. 

(c)  S  Hare,  72.  88. 
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under  any  lands  whatsoever ;  and  on  section  46.,  which  pro- 
vides that  they  may  cause  all  or  any  of  the  sewers  to  communi- 
cate with  and  be  emptied  into  such  places  as  may  be  fit  and 
necessary.  They  contend  that  section  45.  gives  them  power  to 
make  their  sewer  under  any  lands»  and»  therefore,  under  these 
lands;  and  that  section  46.  authorizes  them  to  discharge  the 
sewer  into  any  fit  and  proper  places,  and  that  the  river  Avon, 
opposite  the  fields  in  question,  is  a  fit  and  proper  place. 

'^  It  is  unnecessary  for  us  to  ^ve  any  opinion  whether  the 
word  <  places '  includes  a  river  circumstanced  as  the  Avon  is ; 
for  we  think  that  the  powers  given  by  sections  45.  and  46.  are 
controlled  by  section  145.,  which  declares  that  nothing  in  the 
Act  shall  be  construed  to  authorize  the  board  to  use,  injure,  or 
interfere  with,  any  watercourse,  stream,  river,  &a,  in  which  the 
owner  or  occupier  of  any  lands,  mills,  mines,  or  machinery 
shall  or  may  be  interested,  without  consent  in  writing  first  had 
and  obtained. 

**  The  first  question  arising  on  this  section  is,  whether  the 
Avon  is  a  river  in  which  the  respondents  are  interested.  They 
are  owners  of  lands  adjoining  the  river,  and  have  watering 
places  for  cattle  on  those  lands :  we  think,  therefore,  that  they 
are  interested  in  the  river  in  respect  of  those  lands.  We  do  not 
mean  to  say  that  they  are  not  interested  in  the  river  in  respect 
of  land  by  reason  of  their  interest  in  the  fishery ;  for  according 
to  the  interpretation  clause  the  word  'lands'  includes  heredita- 
ments, and,  therefore,  a  several  fishery,  unless  there  be  some- 
thing in  the  context  inconsistent  with  such  a  construction, 
which  we  are  disposed  to  think  there  is  not. 

*'  The  next  question  is,  whether  the  board  are  going  to 
injure,  use,  or  interfere  with  the  river  Avon.  They  are  going 
to  use  it  and  interfere  with  it  by  discharging  sewage  into  it. 
Whether  they  are  going  to  injure  it  is  a  question  depending 
npon  the  evidence,  with  which  we  have  nothing  to  do,  our 
opinion  not  being  asked  upon  that.  If  they  use  it  or  interfere 
with  it  in  such  a  manner  as  to  prejudice  the  rights  of  the  re- 
spondents, we  think  that  they  are  liable  to  an  action :  but  as  the 
respondents  are  not  owners  of  the  soil  or  bed  of  the  river,  we 
think  that  no  action  would  lie  for  a  use  or  interference  not  pre- 
judicing their  rights.*' 

His  Lordship  then  said  that  the  conclusion  of  the  learned 
Judges  in  favour  of  the  plaintifis  appeared  to  him  to  be  correct, 
though  he  did  not  say  what  his  opinion  would  have  been  had 
the  fishery  been  the  only  interest  of  the  plaintifis.  He  thought 
that  the  injunction  granted  at  the  Bolls  was  to  be  supported, 
for  the  plaintiffs,  being  entitled  to  watering  places,  were  in- 
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terested  in  the  river  in  respect  of  their  land,  though  they  were 
not  interested  in  the  soil  or  bed  of  the  river.  The  works  of  the 
defendants  would  render  the  water  less  fit  for  the  cattle,  and  so 
interfere  with  the  plaintiffs*  rights  in  respect  of  the  watering 
places.     The  injunction  must  stand. 

The  Lobd  Justice  Turneb  said  that  the  learned  Judges 
had  stated  their  opinion  to  be  that  the  plaintiff,  having  watering 
places  upon  their  lands,  were  interested  in  the  river  in  respect 
of  those  lands ;  that  the  works  of  the  board  would  be  a  user  and 
interference ;  and  that  as  no  consent  in  writing  had  been  given, 
the  board  were  not  justified  in  such  user  and  interference :  the 
learned  Judges  had  left  the  question  open  whether  the  rights  of 
the  plaintifis  were  injured,  but  considered  that  unless  they  were 
no  action  would  lie,  the  plaintifis  not  being  owners  of  the  soil 
If  it  were  necessary  to  determine  the  point,  he  should  decide 
that  the  rights  of  the  plaintifis  would  be  injured,  for  the  water 
near  the  mouth  of  the  sewer  could  not  be  so  pure  and  wholesome 
as  the  water  in  the  stream  was  now.  He  thought,  however, 
that  it  was  not  necessary  to  decide  this,  for  he  concurred  with 
the  opinion  of  the  learned  Judges  on  the  other  point ;  and  if  the 
board  had  no  right  to  use  or  interfere  with  the  river  without 
the  written  consent  of  the  plaintifis.  they  could  not  be  justified 
in  carrying  the  sewer  through  the  plainti£&'  lands  for  that  pur- 
pose. The  injunction  must  be  supported ;  and  he  came  to  this 
conclusion  the  more  readily  because  the  board  was  a  public 
body,  acting  in  excess  of  its  statutory  powers.  He  adopted  the 
view  of  the  Lord  Chancellor  in  Frewin  v.  Lewis  (a) :  "  I  appre- 
hend that  the  limits  within  which  this  Court  interferes  with  the 
acts  of  a  body  of  public  functionaries  are  perfectly  clear  and 
unambiguous.  So  long  as  those  functionaries  strictly  confine 
themselves  within  the  exercise  of  those  duties  which  are  con- 
fided to  them  by  the  law,  this  Court  will  not  interfere,  lie 
Court  will  not  interfere  to  see  whether  any  alteration  or  regu- 
lation w  hich  they  may  direct  is  good  or  bad ;  but,  if  they  are 
departing  from  that  power  which  the  law  has  vested  in  them," 
if  they  are  assuming  to  themselves  a  power  over  property  which 
the  law  does  not  give  them,  —  this  Court  no  longer  conaders 
them  as  acting  under  the  authority  of  their  commission,  hot 
treats  them,  whether  they  be  a  corporation  or  individuals,  merely 
as  persons  dealing  with  property  without  legal  authority." 

The  learned  Judges  had  intimated  an  opinion  that  '^ lands" 
included  the  fishery.  Without  intimating  any  dissent  from  that 
view,  he  should  give  no  opinion  on  the  point,  as  it  was  not 
necessary  to  decide  it,   though  it  was  hacdly  reasonable  to 

(a)  4  Myl.  k  Cr.  254. 
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attribute  to  the  Legislature  an  intention  to  protect  land  which  ,  ^^^^-  , 

might  be  of  very  small  value,  and  to  leave  unprotected  a  fishery  Lords 

which  might  be  of  ten  times  the  value.     There  was,  however,  Jwticim, 

80  much  obscurity  in  the  language  of  the  Act  that  it  was  very  oldaker 

uncertain  what  the  intention  of  the  Legislature  was.  The  appeal  v. 
must  be  dismissed  with  costs. 

Solicitors :   G,  Helder ;  and  Cox,  Williams^  jT  Jatnes. 


Lords 

HUGHES  V.  PARAMORE.  Juwice* 

1^  AprU  24. 

JJB.  hughes,  the  testator  in  the  cause,  had  some  time  be-  In  1834  A. 
fore  his  death  been  jointly  concerned  with  a  Mr.  Robinson  in  bricl^^the 
some  building  speculations,  and  there  was  an  account  current  trosteesofa 
between  them.     Theae  tranflactions  terminated  in  1834,  when  ^Sli^'"i„ 
Dr.  Hughes  gave  Robinson  a  bond  to  secure  what  was  con-  j^^^  ^'  ^^ 
ndered  the  amount  due  to  him  on  the  result  of  the  adventure,  memorandum: 
After  this  they  were  not  engaged  in  any  joint  speculations ;  but  aH  b.*^'^ 
there  were  some  other  dealings  between  them.     In  the  same  general  ao- 
year,  1834,  Dr.  Hughes  delivered  a  quantity  of  bricks  to  the  ^^^^^ 
trustees  of  a  chapel  then  building,  and  in  which  Mr.  Robinson  A.  for  i75il 
took  an  interest.     In  1845  a  memorandum  was  signed  by  both  ^^end  to 
parties,  which  was  as  follows :  — ^'  It  is  agreed  that  Mr.  Robin-  the  traste^  of 
80D,  in  his  general  account,  shall  give  credit  to  Dr.  Hughes  for  ^  diedln 
175i  for  bricks  delivered  to  the  trustees  of  Park  Place  Chapel,  ^^^^^« 
Toxteth  Park.     Dated  the  Idth  of  September  1845."     The  ^Suue 
testator  died  on  the  2nd  of  December  1847,  leaving  a  will,  by  ?1*JJL^ 
which  his  real  estate  was  charged  with  his  debts.     No  account     Hdd,  that 
was  rendered  to  him  by  Robinson  during  his  life.  *^n  i^^b 

A  decree  having  been  made  in  this  suit  for  the  administration  acknowledg- 
of  Dr.  Hughes's  estate,  Mr.  Robinson  carried  in  a  claim  to  be  a  ^^ent^ 
creditor  on  a  cash  account,  and  for  certain  bills  of  costs,  indud-  A.  as  to  take 

*•••  t%  1%  a  ffeneral 

ing  various  items,  m  respect  of  transactions  more  than  six  years  open  acconnt 
before  the  testator's  death.     The  case  having  come  before  Vice-  ^t^e«"^  ^^^ 
thancellor  Stuart,  on   exceptions  to  the  Master  s  report,  he  the  Statute  of 
decided  that  the  memorandum  was  such  an  acknowledgment  as  ][^|^^^ 
to  take  the  whole  account  out  of  the  Statute  of  Limitations,  could  only 
From  this  decision  the  executors  appealed.  A/s  estotrin"* 

Mr.  AmphUtt  and  Mr.  Rose  (of  the  Common  Law  bar)  for  respect  of 

.1  11      ^  transactions 

the  appellants.  within  six 

It  is  settled  that  the  existence  of  an  open  account  current  does  years  before 
not  take  the  earlier  items  out  of  the  Statute  of  Limitations : 
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Cottam  v.  Partridge,  (a)  The  whole  question  theref(MPe  turu 
on  the  memorandum.  The  Statute  of  Limitations  (b)  made  ox 
years  a  bar,  but  the  Courts  had  held  that  any  words  importing 
a  promise  to  pay  gave  a  new  period  of  six  years.  Lord  Ten- 
terdefCs  Act,  9  Geo.  4.  c  14.,  only  altered  the  law  by  requixing 
the  acknowledgment  to  be  in  writing,  but  did  not  alter  the 
nature  of  acknowledgment  that  was  requisite.  Tanner  ▼. 
Smart  {c\  overruling  many  previous  cases,  decided  that  an 
acknowledgment  not  importing  an  intention  to  pay,  was  not 
enough;  and  this  is  now  settled  law:  Smith  v.  77bnie.(i) 
Li  Gardner  v.  APMahan(e),  where  an  acknowledgment  was 
held  to  take  an  account  current  out  of  the  statute,  the  party 
acknowledged  the  balance  to  be  against  him.  Here  the  ac- 
knowledgment is  merely  that  there  is  art  account  current 
Waugk  V.  Cope{(j)  closely  resembles  the  present  case.  \Che»bfn 
V.  Dalby  (A)  and  Hart  v.  Prendergaet  (t)  were  also  referred  ta] 
The  scope  of  this  memorandum  was  merely  to  settle  that  Robin- 
son was  the  party  to  be  charged  with  the  bricks :  Routhdgt  t. 
Bamtay,  (A) 

Then  the  other  side  say  that  the  delivery  of  these  bricks  wias 
a  part  payment ;  but  to  have  any  effect,  the  payment  must  be 
so  made  as  to  be  an  acknowledgment  that  a  larger  sum  is  dae: 
Tippets  V.  Heane,  (/) 

MHU  V.  Fawkee  (m)  and  Bum  v.  BauUon  (n)  were  alao 
referred  to. 

Mr.  Wigram  and  Mr.  Charles  HalU  for  Mr.  Robinson,  oon- 

tended,  first,  that  there  was  a  good  acknowledgment:  Haydous 

v.  Williams  (p\  Ashby  v.  James\p)y  Edmonds  v.   Goaier.{q) 

Secondly,  that  there   was  a  part  payment:    Hooper  v.  SU- 

'phens{r)y  Worthington  v.  Grimsditch.  {s) 

Cattlin  V.  SkoukUng  (t)  was  also  referred  to,  as  directly  sop- 
porting  the  respondent's  case. 

Mr.  Amphlett^  in  reply. 

Cattlin  V.  Shoulding  is  observed  upon  in  Cottam  v.  Partriige^ 
and  does  not  apply  to  cases  within  Lord  Tenierden^s  Act 


Judgment 


The  Lord  Justice  Knight  Bbuge  said  that  so  &r  as 
regarded  the  period  of  six  years  before  the  testator's  death,  con- 


(a)  4  Man.  &  6r.  271. 
(h)  21  Jac.  1.  c.  16. 

(c)  6  B.  &  C.  603. 

(d)  21  L.  J.  (N.  S.)  Q.  B.  199. 

(e)  3  Q.  B.  561. 
(^)  6  M.  &  W.  824. 
(A)  4  Y.  &  C.  238. 
(0  14M.  &  W.  741. 
(A)  8  Ad.  &  £11.  221. 
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m)  5  Bing.  N.  a  455. 
(a)  2  C.  B.  476. 
(o)  7  Bing.  163. 
(/>)  IIM.  &W.54S. 
Iq)   15  BeaT.  415. 
(r)  4  Ad.  &  EIL  71. 
is)  7  Q.  B.  479. 
(0  6  T.  R.  189. 
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sldering  tbe  langaage  of  the  will,  the  counsel  for  the  appellants 
agreed  that  no  question  arose.     Everything  in  dispute,  there- 
fore, turned  on  the  effect  of  the  memorandum  of  1835.     At 
that  time  the  position  of  the  testator,  and  of  Mr.  Robinson,  was 
this:  they  had  been  engaged  in  a  joint  speculation  in  building, 
which  had  terminated  more  than  six  years  before  the  document 
was  signed ;  and  there  had  not,  within  the  six  years,  been  any 
adventure  in  the  nature  of  a  joint  adventure  between  the  parties. 
The  nature  of  the  dealings  between  them  had  been  such,  that 
it  might  safely  be  assumed  that  each  was  a  creditor,  and  each  a 
debtor;  it  might  also  be  safely  assumed  that  the  debts  and 
credits  were  not  so  exactly  balanced,  but  that  one  owed  some- 
thing to  the  other.     But  at  that  time  no  account  had  been 
delivered;  there  was  no  account  between  the  parties  except 
what  was  the  necessary  result  of  the  position  in  which  they 
stood  to  each  other.     Some  question  had  arisep  between  them 
as  to  the  bricks  delivered  in  1834,  which  was  more  than  six 
years  before  the  date  of  the  memorandum.     A  document  then 
was  signed,  substantially  in  duplicate  (for  the  variation  between 
the  two  parts  was  immaterial),  which  was  as  follows :  '*  It  is 
agreed  that  Mr.  Bobinson,  in  his  general  account,  shall  give 
credit  to  Dr.  Hughes  for  1752^  for  bricks  delivered  to  the  trus- 
tees of  Par^k  Place  Chapel,  Toxteth  Park.     Dated  the  15th  of 
September  1845."    It  was  said  on  behalf  of  Mr.  Robinson,  that 
this  not  only  acknowledged  the  delivery  of  the  bricks  as  equiva- 
lent to  a  part  payment  in  1834,  but  to  a  part  payment  in  1845. 
With  this  his  Lordship  could  not  agree.     The  effect  of  the 
document  in  this  respect  was  merely  to  cut  away  all  ground  for 
dispute  as  to  the  propriety  of  a  charge  for  the  bricks  standing 
in  the  account,  but  did  not  make  their  delivery  payment,  or 
equivalent   to  payment.     Then,   it  was  argued   that  as  the 
memorandum  said  **  general  account,"  it  referred  to  all  items  in 
the  books  of  the  parties  capable  of  being  brought  into  account 
by  them  agunst  each  other,  and  therefore  imported  a  promise 
to  pay  the  balance  of  the  general  account,  no  account  having 
been  delivered.     He  could  not  agree  with  this  contention,  to 
allow  which  would  be  substantially  a  repeal  of  Lord  Tenterden^s 
Act.    The  memorandum  meant  only  that  whatever  the  state  of 
the  account  might  be.  Dr.  Hughes  was  to  have  credit  for  the 
bricks.     The  account  to  be  directed,  therefor^,  must  be  an 
account  of  what  was  due  in  respect  of  transactions  within  six 
years  before  the  death  of  the  testator ;  —  neither  allowing  nor 
overruling  the  exceptions. 

The  Lord  Justice  Turner  said  he  also  thought  there  was 
no  such  payment  or  acknowledgment  as  to  take  the  case  out  of 
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the  effect  of  the  Statute  of  Limitations*  To  hold  that  the 
delivery  of  the  bricks  amounted  to  part  payment  would  be  to 
assume  that  175/.  was  due  from  Dr.  Hughes  to  Bobinson;  and 
even  if  it  were  a  payment,  it  must  be  a  payment  at  the  time 
when  the  bricks  were  delivered. 

Then  as  to  the  question  of  acknowledgment,  the  memonm- 
dum  was  an  agreement  to  take  a  particular  item  into  acooont 
between  the  parties,  but  it  was  silent  as  to  how  that  aooount 
stood.     He  thought  this  was  no  sufficient  acknowledgment 

Solicitors:   Thomas  White  jr  Sons';  and  Smith  tf  Son. 
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Where  a 
defendant, 
from  whom 
an  answer 
was  required, 
appeared,  bat 
died  before 
patting  in  an 
answer,  and 
a  common 
order  to 
reviTe  was 
made  against 
his  executors 
under  15&  16 
Vict,  c  86. 
s.  52.,  the 
Clerk  of 
Records  and 
Writs  was 
directed  to 
file  an  answer 
put  in  by  the 
executors. 


MARTIN  V.  BRUXNER, 

J.  HE  bill  in  this  case  was  filed  against  the  defendant  Bruzner, 
a  trustee^  for  the  purpose  of  charging  him  with  breaches  of 
trust,  and  an  answer  was  required  from  him.  He  appeared  to 
the  bill>  and  interrogatories  were  delivered  to  him,  but  he  died 
before  putting  in  his  answer.  The  plaintiff  thereupon  obtained 
a  common  order  of  revivor  under  15  &  16  Vict.  c.  86.  s.  52. 
against  his  executors,  who  duly  entered  an  appearance.  Thej 
afterwards  tendered  at  the  office  of  the  Clerks  of  Records  and 
Writs,  an  answer  to  the  interrogatories  delivered  to  their  testa- 
tor ;  but  the  Clerks  of  Records  and  Writs  declined  to  file  it 
An  application  was  then  made  to  Vice- Chancellor  Stuart  on 
behalf  of  the  executors,  with  the  concurrence  of  the  plaintiffis,  for 
leave  to  file  it,  but  his  Honour  concurred  in  the  view  taken  at 
the  office,  and  refused  the  application. 

Mr.  W.  H.  G.  Bagshatoe  now  renewed  the  application  before 
the.  Lords  Justices* 

Mr.  Murray  (Clerk  of  Records  and  Writs)  stated  to  the 
Court  that  it  was  conridered  in  the  office  that  the  executors 
were  not  made  parties  to  the  suit  in  such  a  way  that  an  attach- 
ment could  be  issued  against  them  for  not  answering,  and  tbat, 
therefore,  it  would  be  irregular  to  accept  their  answer. 


Judgmeau        Theib  Lobdshifs  directed  the  answer  to  be 
filed. 

Solicitors :  James  and  Thomas  Davies, 
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IN    RE  THE    DIRECT  BIRMINGHAM,   OXFORD,        lobm 

READING,    AND    BRIGHTON  ^RAILWAY  COM-  J^»"<^ 
PANY.  EX  PARTE  SPOTTISWOODE.  EX  PARTE        ii.^?i/^' 

AMSINCK.  P^  !«•  2^ 

J  N  1845  a  company  was  projected  for  making  a  ndlway  from  The  members 
Birmingham  to  Oxford,  and  thence  to  Reading  and  Brighton,  committ^^^"^ 
and  was  provisionally  reristered  under  the  above  name.     A  fonn«dfor 

•  ••  M         •  procuring  a 

prospectus  was  then  issued,  containing  the  names  of  various  railway  act, 
gentlemen  as  forming  the  provisional  committee,  among  which  ^*"? ^tedf"' 
were  the  names  of  Mr,  Spottiswoode,   Major  Amsinck,  Sir  obtaining  a 
Arthur  de  Capel  Broke,  Mr.  Ghidesden,  Mr.  Thompson,  and  ^^^te^ 
Mr.  Davis,  and  it  stated  the  capital  to  be  2,000,000/.,  divided  contribate  to 
into  80,000  shares  of  25L  each.     No  subscribers'  agreement  ineoiTSkr' 
was  ever  executed.      At  a  meeting  of  promoters,  held  on  the  proceedings  to 
8th  of  October  1845,  resolutions  were  passed,  remodelling  the  this  mle  does 
provisional  committee,  and  appointing  a  managing  committee,  ^^^i^^^^^^ 
consisting  of  fourteen  members  of  the  provisional  committee,  of  as  have  not 
whom  five  were  to  be  a  quorum,  and  powers  were  given  to  OT^vedil- 
them  to  allot  shares  and  apply  the  deposits  in  payment  of  sentedfrom 
the  expenses  of  the  proceedings  necessary  for  the  formation  ^en!^8o 
of  the  company,  and  the  preparation  of  the  plans  and  sec-  fitr,  however, 
tions  requisite  for  proceeding  to  Parliament.      Power   was  !lcted^to^^er, 
also  given  to   the  managing  committee  to  extend   the  line  ^'^f^^JJ^ 
or  abandon  any  part  of  it.      The  above  named  six  gentle-  acts,  they  are 
men  were  all  appointed  members  of  this  committee.     The  ma«  ^^^' 
nagmg  committee  proceeded  to  allot  shares,  and  the  deposits  minated  a 
were  made  payable  on  or  before  the  24th  of  October  1845.     A  ™SS'n|^*^® 
very  large  proportion  of  the  shares  were  allotted,  but  deposits  committee  of 
were  paid  only  on  4295,  and  it,  accordingly,  became  necessary  JJu^y  ©om- 
to  abandon  the  scheme.      Expenses,  however,   were  incurred  pan7>l>atdid 
amounting  to  10,174/.  11  <.  6d.,  which  were  paid  out  of  the  take  shares 
deposits,  leaving  a  very  small  sum  remaining.  y^^  *?®'  *J« 

After  the   abandonment  actions  were  brought  by  several  the  railway 
allottees  of  shares  for  the  return  of  their  deposits.     One  of  these  a^id^^ 
was  the  case  of  WaUtab  v.  Spottiswoode. {a)^  which  established  An  action  was 
that,  according  to  the  law  as  thei^  understood,  Mr.  Spottis-  broughT^ 

against  bi»" 
(a)  15  M.  &  W.  501.  by  an  allottee 

,  lor  the  return 

01  her  deporits,  and  a  Terdict  obtained.  8.  then  took  shares  to  qualify  himself  to  act  as  a  member 
of  the  managing  committee,  took  an  active  part  in  the  steps  taken  to  wind  up  the  scheme,  and 
paid  Gonuderable  sums  towards  the  expenses  of  such  winding  up.  A  windinff-up  order  was  after- 
wiids  obtained.  8.  was  included  in  the  list  of  contribntories,  and  paid  calls.  Upon  motion  by  him 
to  haye  aU  moneys  pud  by  him  returned,  on  the  ground  that  he  was  not  liable  as  a  contributory, 
•^Hdd^  that  he  must  be  taken  to  haye  adopted  the  acts  of  the  managing  committee,  and  was 
liable  for  his  share  of  the  expenses  incurred  in  the  promotion  of  the  scheme,  and  also  of  the  costs 
of  winding  up. 
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woode  was  liable  to  the  allottees  for  the  amount  of  their  depo- 
sits.    This  decision  led  to  the  taking  active  steps  to  wmd  up 
the  scheme,  and  provide  a  fand  for  the  return  of  the  deposits, 
and  a  sub-committee  of  management  was  aj^inted  by  the  ma- 
naging committee  for  that  purpose,  of  which  sub-committee 
Mn  Spottiswoode  was,  on  the  11th  of  March  1846,  chosen  a 
member,  and,  on  the  22nd  of  June  1846,  he  was  chosen  a 
member  of  the  finance  committee,  which  had  been  originally 
constituted  in  October  1845.     It  appeared  that  till  he  was  ap- 
pointed a  member  of  the  sub-committee  of  management,  he  bad 
taken  no  part  in  the  affairs  of  the  company,  nor  taken  shares; 
but,  after  his  appointment,  he  interfered  actively  in  the  winding 
up,  and,  in  order  to  enable  him  so  to  do,  he  had  twenty  shares 
allotted  to  him.     Contributions  were  procured  from   various 
members  of  the  managing  committee,  and  from  some  also  of  the 
members  of  the  provisional  committee.     The  contributions  of 
Mr.   Spottiswoode  to  this  fund  were  972L  4s,  5d.     By  these 
means  the  10,174/.  lis.  5d.  was  made  up,  and  the  claims  of  the 
allottees  were  got  rid  of  by  repayment  of  their  deposits.     This 
fund  having  been  exhausted,  Mr.  Spottiswoode,  Sir  A.  Broke, 
Mr.  Gadesden,  Mr.  Thompson,  and  Mr.  Davis  agreed  among 
themselves  to  discharge  the  remaining  liabilities,  amounting  to 
3503/L  12^.,  and  they,  accordingly,  did  so  by  contributing  re- 
spectively sums  ran^ng  between  5S7L  and  84821     Mr.  Spottis- 
woode's  contribution  was  689/.  lis.  9(L,  which  he  brought  in  by 
various  payments,  beginning  in  March  1848  and  ending  in 
February    1850.      The    expenses    thus   defrayed,  and  wliich 
amounted  to  13,678/.  35.  5dl,  included  more  than  5000/.  for 
engineering  expenses,  incurred  in  great  part  after  the  7th  of 
November  1845,  the  costs  of  defending  actions  against  members 
of  the  committee  of  management,  and  the  rent  of  offices  which 
partly  became  due  after  the  7  th  of  November  1845. 

On  the  21st  of  December  1849  an  order  was  made  for  winding 
up  the  company  under  the  Winding-up  Acts.  This  order  was 
made  on  the  petition  of  an  alleged  creditor,  who  afterwards  failed 
to  establish  his  claim.  Mr.  Spottiswoode's  name  was  included  in 
the  list  of  contributories,  on  the  ground  of  his  being  a  member 
of  the  managing  committee,  and  it  never  was  removed.  He 
concurred  along  with  other  members  of  the  managing  committee 
in  a  proposal  as  to  the  appointment  of  an  official  manager,  and  was 
allowed  to  attend  to  resist  claims  made  against  the  company, 
and  also  on  applications  relating  to  the  settlement  of  the  list  of 
contributories. 

The  list  of  contributories,  as  settled  by  the  Master,  included 
the  names  of  various  members  of  the  provisional  committee  who 
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had  accepted  shares,  among  whom  was  a  Mr.  Bright.  In  June 
1851  the  Master  made  a  call  of  102.  per  share.  Mr.  Bright 
appealed  against  this  cbM,  and  ultimately  carried  the  case  to  the 
HouBe  of  Lords,  where  the  call  was  discharged:  Bright  y. 
Hutton,  (a)  The  result  of  this  was  that  finally  the  list  of  con- 
tributories  included  oalj  the  names  of  the  fourteen  members  of 
the  managing  committee,  none  of  whom  were  both  within  the  , 
jurisdiction  and  solvent,  except  the  six  above  named. 

In  July  1852,  after  the  above  dedsion  in  the  House  of 
Lords,  the  Master  made  a  call  of  2502^  upon  each  member  of 
the  managing  committee  for  costs.  Mr.  Spottiswoode  applied 
to  the  Master  for  leave  to  review  the  settlement  of  the  list  of 
oontributories,  and  such  leave  was  granted ;  Mr.  Spottiswoode, 
however,  did  not  prosecute  it,  but  allowed  his  name  to  remain 
on  the  list,  and  paid  the  calL  In  December  1852,  a  similar  call 
of  i20L  was  made  for  costs,  and  paid  by  Mr.  Spottiswoode. 

In  1853  Mr.  Spottiswoode  carried  in  a  state  of  £bu^  and 
proposal  before  Master  Tinneyy  claiming  to  be  reimbursed 
what  he  had  paid.  Master  Tinney  disallowed  the  daim.  Mr. 
Spottiswoode  then  moved,  by  way  of  appeal  before  the  Lords 
Justices,  and  on  the  23rd  of  March  1853,  an  order  was  made, 
directing  a  reference  to  the  Master  for  the  purpose  of  ascertain- 
ing the  facta. 

In  pursuance  of  this  order.  Master  Tinn^  made  a  report, 
containing  a  full  statement  of  the  facts  of  the  case,  by  which  he 
found  that  none  of  the  oontributories,  except  the  above  six 
gentlemen,  had  paid  or  could  pay  the  calls;  that  4403/.  ISs.  Id., 
part  of  the  10,174/.  lis.  5d.  had  been  paid  by  persons  not 
contributories,  and  that  5465L  17 s.  lOd.,  the  residue  thereof, 
ought  to  be  borne  by  the  six  solvent  contributories  equally ;  that 
the  972iL  4«.  6d.  paid  by  Mr.  Spottiswoode  exceeded  his  share 
by  61/.  4«.  lOd. ;  that  Amsinck  had  paid  too  little  by  3692.  and 
must  therefore  pay  61L  As.  lOd.  to  him.  The  report  went  on 
to  direct  other  payments,  so  as  to  equalise  these  shares.  Then 
with  reif>ect  to  the  S50SL  I2s.,  he  found  that  it  ought  to  be 
borne  by  the  six  equally,  and  that  Amsinck,  who  had  paid  no* 
thing  towards  it,  must  pay  to  the  other  five  the  excess  of  what 
they  had  paid  above  their  proper  shares. 

Mr.  Spottiswoode  now  moved  to  vary  this  report,  objecting 
to  various  findings  as  to  matters  of  fact,  and  also  to  the  Master's 
oonclusions  in  point  of  law.  It  is  not  necessary  to  state  more 
as  to  the  very  voluminous  notice  of  motion  than  to  say  that  its 
effect  was  to  ask  repayment  to  Mr.  Spottiswoode  of  all  sums 
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pdd  by  him  for  expenses  and  costs,  on  the  groand  that  he  wu 
not  liable  to  them  at  all. 

Major  Amsinck's  motion  was  more  limited,  and  only  asked 
that  he  might  be  exempted  from  the  payment  of  certain  parts 
of  the  expenses  incurred,  on  the  ground  that  he  had  Defer 
authorized  their  being  incurred,  and  from  certain  costs.  His 
main  point  was,  that  he  was  not  liable  for  any  engineering 
expenses  incurred  after  the  7th  of  November  1845.  It  ap- 
peared that  engineers  had  been  engaged,  early  in  October, 
to  survey  the  line  from  Birmingham  to  Brighton,  and  bad 
commenced  the  survey ;  and  it  was  not  disputed  that  Major 
Amsinck  had  concurred  in  their  being  so  engaged.  On  the 
7th  of  November  1845  a  meeting  of  the  managing  committee 
was  held,  at  which  the  engineers  gave  in  a  statement  of  the 
sum  for  which  they  would  complete  the  survey  of  the  line  from 
Birmingham  to  Guildford ;  and  a  resolution  was  passed,  to 
which  the  engineers  assented,  '*  that  all  expenses  be  forthwith 
suspended  beyond  completing  the  surveys  up  to  Guildford." 
Major  Amsinck  was  not  present  at  this  meeting ;  and  he  allied 
that  at  the  next  meeting  he  opposed  the  .confirmation  of  this 
resolution.     This,  however,  was  disputed. 

With  respect  to  the  costs,  his  case  was  as  follows:  At  a 
meeting  held  on  the  llth^of  March  1846,  at  which  Major 
Amsinck  was  present,  a  resolution  was  passed,  *^  That  Mr. 
Smith  be  instructed,  and  is  hereby  empowered,  to  take  the 
necessary  steps  in  order  to  defend  the  committee  of  manage- 
ment, either  collectively  or  individually,  in  any  law  proceeding 
against  them  on  account  of  this  company."  Subsequently, 
Major  Amsinck  having  refused  to  contribute  along  with  the 
other  members  of  the  managing  committee,  a  resolution  was 
passed  that  he  should  not  be  defended  at  the  expense  of  the 
committee.  An  action  was  afterwards  brought  against  him  for 
the  rent  of  the  premises  occupied  by  the  company,  in  which  he 
successfully  defended  himself.  The  managing  coounittee  bad 
indemnified  the  plaintiff  in  bringing  this  action,  the  costs 
of  which,  therefore,  fell  on  them,  and  were  included  in  the 
expenses  to  which  the  Master  had  found  the  six  parties  to  the 
present  litigation  to  be  liable.  Major  Amsinck  objected  to 
paying  any  share  either  of  these  costs  or  of  the  costs  of  defend- 
ing actions  brought  against  other  members  of  the  committee. 
He  also  objected  to  being  made  t6  bear  any  part  of  the  rent, 
from  the  payment  of  which  he  bad  successfully  defended  himself 
at  Law. 

Mr.  Selwyn,  for  Spottiswoode.     The  history  of  this  abortive 
scheme  is  divisible  into  three  periods :  first,  the  time  during 
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which  the  formation  of  a  company  waa  attempted;  second, 
the  time  between  the  failure  of  the  scheme  and  the  date  of  the 
winding-up  order ;  third,  the  time  since  the  winding-up  order. 
The  first  period  ended  in  November  1845.     During  that  period 
there  was  nothing  to  fix  Mr.  Spottiswoode  with  any  liability. 
He  was  appointed  a  member  of  the  managing  committee  with- 
out his  knowledge,  and  did  not  in  any  way  interfere  in  the 
affairs  of  the  company.     He,  therefore,  was  not  liable :  Bright 
?.  HuUofu  (a)     Assuming  that  an  appointment  of  him  without 
his  knowledge  made  him  a  member,  that  is  not  enough ;  he  is 
not  liable  except  for  what  he  did  or  authoriased  to  be  done. 
Even  if  it  can  be  said  that  the  others  who  acted  were  his  agents, 
there  was  no  authority  to  go  on  incurring  expenses  after  the 
scheme  had  clearly  become  abortive,  and  he  cannot  be  liable  for 
those.     The  expenses  incurred  in  winding  up  the  scheme, 
whether  in  Court  or  out  of  Court,  were  ancillary  to  the  expenses 
of  the  promotion  of  the  scheme,  and  payable  by  the  same  per- 
sons as  were  liable  to  Uiem :   Woolmer^s  Case^b),  Gays  Cctse.  (c) 
That  Mr.  Spottiswoode  had  concurred  in  the  winding  up  ought 
not  to  make  him  liable ;  he  so  concurred  in  consequence  of  the 
liability  thrown  upon  him  by  the  result  of  Walstab  v.  SpottU-- 
tDoode  (<f)y  in  which  an  erroneous  view  was  taken  of  the  law. 

Mr.  Cairns^  for  Amsinck.  There  is  evidence  to  show  that 
Mr.  Spottiswoode  accepted  the  office  of  member  of  the  manag- 
ing committee ;  he,  therefore,  must  contribute  along  with  the 
others.  Major  Amsinck  is  not  liable  to  engineering  expenses  in** 
carred  after  the  7th  of  November  1845,  on  which  day  a  new 
agreement  was  entered  into  with  the  engineers,  which  he  repu- 
diated. Ab  to  the  costs  of  defending  actions  brought  against 
members  of  the  managing  committee,  he  is  not  liable ;  for  the 
other  members  of  the  committee  left  him  to  defend,  at  his  own 
expense,  the  actions  brought  against  him.  The  result  of  the 
action  for  rent  shows  that  he  is  not  liable  for  the  rent,  and  he 
therefore  dums  exemption  from  that.  The  costs  of  the  un- 
successful action  brought  against  him  at  the  instigation  of  the 
other  members  of  the  conmiittee  cannot,  in  ftdmess,  be  thrown 
in  any  measure  upon  him. 
Lord  LondesborougKs  Case  (e)  was  referred  to. 
Mr.  Daniel  and  Mr.  Roxburghy  for  the  other  four,  contended 
that  the  decision  in  Walstab  v.  Spottistooode  was  founded  on 
NocheUs  ▼.  Crosby  (^),  and  was  perfectly  good  law.  It  had  been 
erroneously  supposed  to  decide  that  a  person  was  liable  because 
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he  was  a  member  of  the  provisional  conmiittee ;  but  it  really 
went  on  the  ground  that  Mr.  Spottiswoode  was  one  of  the  act- 
ing parties  who  received  the  deposits^  and  that  such  a  party 
was  liable  had  never  been  judicially  denied.  They  then  con- 
tended that  however  that  might  be,  Mr.  Spottiswoode's  conduct 
since  the  1 1th  of  Murch  1 846  had  been  such  as  to  amount  to  a 
ratification  and  adoption  of  the  dealings  of  the  managing  com- 
mittee, and  that  he  was  now  in  the  same  position  as  if  he  had 
constituted  them  his  agents  from  the  first.  Femihough  v. 
Leader  {a),  Lewis  v.  Billing  {b\  Bell  v.  Lord  Mexbaraugh{e), 
fFantner  v.  Shairp  (rf),  and  Barber^s  Case  (e)  were  referred  ta 

Mr.  H*  Stevens^  for  the  official  manager,  took  no  part  in  the 
discussion. 

Mr.  Selwyn  and  Mr.  Cairns^  in  reply. 


The  Lobd  Justice  Tttbker  said  that  judgment  in  these 
cases  had  been  reserved  longer  than  usual,  partly  owing  to  tiieir 
importance,  partly  owing  to  the  difficulty  he  had  felt  in  coming 
to  a  conclusion  upon  them.  His  Lordship  then  stated  the  objecta 
of  the  motions ;  and  after  giving  the  facts  in  nearly  the  same 
terms  as  they  are  given  above,  down  to  the  Master's  report,  of 
which  the  parties  moving  complained,  proceeded  to  say  that 
much  of  the  argument  had  been  addressed  to  the  question  of 
the  sufficiency  of  the  evidence  to  sustain  some  of  the  oonda- 
sions  of  the  report  in  point  of  fact,  but  he  not  consider  it  neces- 
sary to  decide  that  point.  The  material  question  was,  whether 
Mr.  Spottiswoode  ought  or  ought  not  to  be  deemed  to  have 
been  a  member  of  the  managing  committee  before  the  11th  of 
March'  1846,  and  for  the  present  purpose,  all  that  was  requiste 
was  to  determine  that.  The  first  conclusion  his  Lordship  drew 
from  the  evidence  was,  that  Mr.  Spottiswoode,  from  an  early 
period  after  he  was  appointed  a  member  of  the  managing  com- 
mittee^ knew  of  such  appointment,  and  assented  to  it.  If  the 
evidence  had  been  doubtful  on  this  head^  Mr.  Spottiswoode's 
conduct  would  have  removed  the  doubt.  At  a  time  when  he 
had  no  right  to  interfere,  except  as  a  member  of  the  managing 
committee,  he  wrote  a  letter  (g)  to  the  solicitors  of  the  company, 


(a)  4  Rul.  Ca.  373. 

(b)  Ibid.  414. 
icj  6  Ibid.  149. 

(d)  4  C.  B.  404. ;  4  Rail.  Ca.  542. 

(e)  1  Mac.  &  G.  176. ;  5  RaU. 
Ca.594. 

(g)  This  letter  was  in  reply  to  a 
letter  relating  to  actions  commenced 
by  several  of  the  allottees  for  the 
recovery  of  their  deposits*  and  was 
as  follows :  ^- 


**  11th  Dec  184d. 
^*  Crentlemen,  —  I  am  obliged  by 
your  information,  and  will  tlunk 
you  to  appear  for  me  in  the  way 
you  mention.  It  is  my  wish  to 
retire  from  the  ooncem,  not  from 
any  doabt  of  its  merits  or  distmst 
of  the  committee,  but  I  cannot 
attend  it  Your  obedient  serrant, 
&c" 
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in  which  he  expressed  a  wish  to  retire,  and  treated  himself  as 
BtandiDg  on  the  same  footing  with  other  members  of  the  ma- 
DA^ng  committee.  Under  these  circamstances»  he  could  not 
now  be  heard  to  say  that  he  had  not  been  a  member  of  the 
managing  committee,  but  the  Court  must  consider  him  such 
from  its  formation. 

It  had  been  urged,  however,  that  even  then,  according  to  the 
law  as  settled  by  Bright  v.  HtUton,  he  was  not  liable  for  the 
debts  of  the  undertakings  but  that  the  creditors  must  resort  to 
those  who  contracted  with  them.  It  was  urged  that  if  he  was 
a  member,  he  was  a  non-acting  member.  His  Lordship  thought 
that  there  was  nothing  to  fix  him  with  having  acted  before  the 
nth  of  March  1846,  but  that  it  did  not  follow  that  he  was  not 
liable  to  creditors,  still  less  that  he  might  not  have  made  him«* 
self  so  by  ratifying  the  acts  of  the  committee.  The  question 
here,  however,  was  not  one  as  to  the  rights  of  creditors,  but  as 
to  contribution  between  co-directors,  and  depended  not  upon 
contract,  but  upon  general  principles  of  Equity.  From  the 
case  of  Dering  v.  Lord  Winchehea  (a)  he  deduced  the  principle 
that  where  persons  joined  together  for  attaining  a  common  end, 
they  must  bear  the  burden  equally.  And  in  one  of  the  cases 
there  cited,  it  was  said  that,  *'  in  iBquali  jure,  the  law  requires 
equality."  This  rule,  he  thought,  applied  to  co- directors.  So 
far  as  they  had  acted  together,  or  adopted  each  other's  acts, 
they  must  bear  the  burden  of  each  other's  acts.  The  case  of 
directors  who  had  not  acted  would  not  fall  within  the  rule,  nor 
did  the  rule  apply  to  directors  who  had  objected  to  the  acts  of 
their  co-directors.  These  exceptions  did  not  apply  to  Mr. 
Spottiswoode,  for  he  had  adopted  everything  that  had  been 
done;  and,  indeed,  as  to  some  part  of  the  expenses,  he  had 
agreed  to  pay  an  equal  share.  It  had  been  urged  that  he  did 
this  in  consequence  of  the  decision  in  WaUtab  v.  Spottiswoode, 
and  under  a  mistake  of  law ;  but  whatever  his  motive  might  be, 
the  fact  remiuned.  The  decision  in  question  did  not  make  it 
necessary  for  him  to  qualify  himself  as  a  director,  nor  to  engage 
to  bear  an  equal  share  of  the  3503/.  I2s.  He  did  those  acts  for 
his  own  advantage,  and  must  take  the  liability  arising  from 
them.  The  conclusion  of  the  Master  was  correct,  as  to  his 
liability  to  the  expenses ;  and  the  costs  of  the  winding  up  must 
follow  that  eondusion**  The  case,  however,  was  one  of  so  much 
doubt,  that  the  motion  would  be  refused  without  costs. 

His  Lordship  then  said  that  Major  Amsinck's  motion  was 
directed  to  his  exoneration  from  portions  of  the  expenses  which 
inight  be  classed  under  three  heads :  (1.),  engineering  expenses 

(a)  1  Cox,  318. 
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after  the  7th  of  November  1845  ;  (2.),  the  ooets  of  defending  ao 
tions  brought  against  members  of  the  managing  committee ;  (3.), 
the  costs  of  an  action  for  rent  brought  against  Major  Ammnck, 
and  successfully  defended  by  him.     As  to  the  first  head  it 
appeared  that  the  original  agreement  with  the  engineers  was  to 
make  surveys  for  the  whole  line,  from  Birmingham  to  Brighton. 
It  was  afterwards,  on  the  7  th  of  November  1845,  agreed  that 
they  should  be  made  only  from  Birmingham  to  Guildford.  Major 
Amsinck  was  not  present  when  that  resolution  was  passed^  and 
he  alleged  that,  at  the  next  meeting,  he  opposed  its  confir- 
mation.    Whether  he  did  so  was  disputed,  but  his  Lordship 
would  assume  that  he  did.     It  was  contended  that  this  was  a 
new  agreement  entered  into  at  a  tinie  when  it  was  known  that 
the  formation  of  the  company  could  not  be  carried  out,  and  that 
he,  therefore,  was  not  liable  for  it.    But  he  was  bound  by  the  old 
agreement,  to  have  carried  out  which  would  have  caused  greats 
expense ;  and  his  Lordship  thought  that  the  arrangement  of  the 
7  th  of  November  was  not  a  new  agreement,  but  only  a  modifi- 
cation of  the  old  one.     Whatever  Major  Amsinck's  views  had 
been  on  the  7  th  of  November  1845,  it  appeared  from  the  mi* 
nute  books  that  he  subsequently  concurred  in  arrangements  as 
to  engineering  expenses  founded  on  this  modified  agreement, 
and  he  must  bear  his  part  of  these  expenses.     This  was  the  more 
fair,  as  it  was  not  shown  that  the  other  parties,  who,  if  he  did 
not  bear  a  share,  must  pay  the  whole,  were  willing  parties  to  the 
arrangement  of  the  7th  of  November;  but  it  appeared  that  they 
had  entered  into  it  only  as  a  compromise  of  an  application  made 
by  some  of  them  to  stop  the  incurring  of  any  further  expenses. 
As  to  the  second  head,  there  was  no  reason  for  exempting 
Major  Amsinck,  for  he  was  a  party  to  the  resolution  which  had 
been  passed  to  defend  the  actions  at  the  common  expense.    It 
was  said  that  this  resolution  had  not  been  acted  upon  in  his 
favour ;  but  that  was  the  result  of  his  refusal  to  pay  what  he  was 
bound  to  contribute,  so  no  equity  could  arise  in  his  favour  from 
that.     Similar  reasons  applied  to  the  costs  of  the  action  brought 
against  himself.     Major  Amsinck's  motion  must,  therefore,  be 
refused,  but  without  costs. 
The  Lord  Justice  Knight  Bruce.     I  ooncur  in  both 


cases. 


Solicitors :  Gadsden  8f  Flower  ;  Edward  Bannister  ;  John$t<me% 
Farquhar,  8f  Leech ;  and  ff^.  Collet/. 
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1  HIS  was  an  appeal  from  an  order  of  Vice-chancellor  Wood,  if^en  a  bill 
dismissinir  a  bill  for  the  specific  performance  of  an  award.  ^  ^^^  ^ 

At  the  time  of  the  submission  to  arbitration   C.  Nickels,  award  which 
Wheeler,  Lahee,  Sowter,  and  Ashurst,  who  were  the  plaintifis  ^J^**^^"  # 
in  this  suit,  Hancock,  Bewley,  and  Gumey,  three  of  the  de-  the  Court  of 
fendants,  and  a  Mr.  Bunn,  were  proprietors  of,  or  interested  in,  ^y^^  emls 
several  patents,  reUting  whoUy,  or  in  part,  to  gutta  percha,  and  governed  by 
carried  on  the  manufacture  of  articles  in  that  material.     Dis-  2^ofthe^^ 
potes  and  litigation  had  arisen  between  them  respecting  these  pnncipies  on 
patents,  and  it  was  agreed  to  end  all  differences  by  submitting  Court  acts  in 
their  rights  to  arbitration.  «uit8  for  the 

,    ,  ,  specific  per- 

Tbe  submission  was  effected  by  an  indenture  dated  the  formanceof 

29th  of  October  1852,  between  the  defendant  Hancock  of  the  **^^'^*'* 

first  part,  the  defendants  Bewley  and  Gurney  -(described  as  LobdJustick 

fonning  together  the  second  party  to  the  reference  thereinafter  ^^^Itles 

mentioned)  of  the  second  part,  and  the  plaintiffii  and  Bunn  iiavesab- 

(deacribed  as  forming  together  the  third  party  to  the  reference)  to  arbi^tioiT 

of  the  third  part ;  by  which,  after  recitals  to  the  effect  of  the  ?*«  S0°^ 

1  .  .  ,  ^11  ,^T  1.     interferes  to 

above  statements,  it  was  witnessed  as  follows :    **  JNow  this  enforce  the 
indenture  witnesseth  that  the  swd  three  parties  hereto  do  sub*  *^"^/2i*^^ 
mit  to  the  award,  order,  arbitrament,  and  final  end  and  deter-  what  the 
mination  of  William  Carpmael,  Esq.,  of,  &c.,  aU  matters  in  S^lJ^^^^J" 
difference,  actions,  suits,  and  proceedings,  in  any  way  relating  stitates  an 
to  gutta  percha,  now  pending  or  subsisting  between  them,  or  ^^l^'^he 
any  of  them,  or  the  rights  arusing  to  them,  or  any  or  either  of  P^^    ^ 
them,  under  any  agreements  or  deeds  executed  by  them  in  rela-  the  award  is 
tion  thereto ;  and  also  all  matters,  things,  and  regulations  re-  ?*««»jv«.  or 

w  .  .  1       *.  1  .  /.  incapable  of 

iating  to,  or   in  any  way  concernmg,  the  future  working  of  being  worked 
the  inventione^  the  subject  of  the  said  patents,  and  the  busi-  2^^'    -n. 
nesaee,  and  the  manufacture  and  sale  of  gutta  percha,  by  the  the  terms  of 
8aid  parties  hereto,  or  any  or  either  of  them;    and   do  con-  gion"^h"**' 
fer  on  the  said  arbitrator  all  the  powers  herein  mentioned,  tiyftad  is  to 
And  the  said  parties  hereto  agree  that  the  arbitrator  shall  incapable^of 
have  power  to  award  on  the  premises  submitted  to  him,  by  ^^  ®^~ . 
^  award  in  writing  under  the  hand  of  the  said  arbitrator,  constitates  an 
to  be  made  and  signed  by  him  witlun,  &c.   [here   followed  ^Jr*"*'^! 
provisions  aa  to  the  time  of  making  the  award].     And  that  the  parties  so  &r 
ttid arbitrator  shall  have  power,  subject  to  the  proviso  herein-  a^Jorizedb 

the  submission. 
Whether  the  Conrt  will  to  any  extent  enforce  an  award  which  it  cannot  whoilj  enforce,  or 
which  does  not  dispose  of  the  whole  of  the  matters  referred  to  the  arbitrator,  gware. 
.  The  extent  of  the  role  in  Wood  r.  Griffith  (1  Sw.  43.),  that  the  unreasonableness  of  an  award 
■  no  defence  to  a  suit  for  its  specific  performance,  considered. 
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after  contained^  by  euck  award  to  decide  on  the  rights,  as  be- 
tween each  other^  of  the  said  parties  hereto  of  the  first,  second, 
and  third  parts  respectively,  or  any  of  them,  under  the 
agreements  and  deeds,  or  any  or  either  of  them,  and  to  set 
all  or  any  part  of  the  said  agreements  and  deeds,  or  any  of 
them;  and  that  the  said  arbitrator  shall  have  power  to  order, in 
any  such  award,  what  shall  be  done,  or  omitted  to  be  dcme,  by 
the  said  parties  hereto,  or  any  of  them.     And  it  is  declared 
that  the  said  arbitrator  shall  have  the  power  of  ordering  such 
assignments  and  deeds  to  be  executed  as  the  sud  arbitrator  may 
think  fit  for  vesting  all  and  singular  the  patents,  either  wlioily 
or  in  part  relating  to  gutta  percha,  or  any  application  or  appli- 
cations thereof,  now  taken  out  by  or  on  account  of  or  belonging 
to  the  said  parties  hereto,  or  any  or  either  of  them,  or  in 
which  they  or  any  or  either  of  them  are  interested,  or  which 
may  hereafter  be  taken  out  by  them,  or  any  or  either  of  them, 
or  any  one  or  more  of  such  patents,  in  trustees,  and  declaring 
the  trusts  on  which  they  shall  be  so  vested,  or  otherwise  deal- 
ing with  them  as  may  in  his  opinion  best  effi^tuate  the  object 
and  intent  of  his  award  in  relation  to  the  matters  herein  re- 
ferred to  him.     And  the  said  arbitrator  shall  have  the  pow^  of 
declaring  how,  and  in  what  manner,  and  upon  what  terms  and 
conditions,  the  said  patents,  or  any  or  either  of  them,  shall  be 
worked  hereafter,  and  to  decide  what  articles  either  or  all  of 
the  said  parties  may  or  shall  not  make,  manufacture,  or  seU; 
and  of  prescribing,  if  the  sidd  arbitrator  shall  so  think  fit,  the 
terms  on  which  licenses  for  working  any  of  such  patents  shall 
or  may  be  granted  to  some  or  one  or  all  of  the  said  parties, 
and  by  whom,  and  at  whose  expense,  and  in  what  nuuiner,  any 
infringers  or  infringements  of  the  said  patents,  or  either  of 
them,  shall  be  prosecuted,  and  proceedings  by  scire  facUu  de- 
fended."    [Here  followed  a  number  of  provisions  which  need 
UQt  be  stated,  including  a  power  to  make  the  submission  a  role 
of  the  Court  of  Common  Pleas.]     ^  Provided  always,  diat 
nothing  herein  contained  shall  authorize  or  empower  the  said 
arbitrator  to  interfere  with,  inquire  into,  or  adjudicate  upon 
any  agreement,  deed,  arrangement,  matter,  or  thing  whatso- 
ever, as  between  the  several  persons  composing   the  parties 
hereto  of  the  second  part,  or  as  between  the  several  persons 
composing  the  parties  hereto  of  the  third  part      Provided 
also,  that  nothing  herein  contained  shall  in  anywise  authorise 
or  empower  the  said  arbitrator  to  direct,  make,  or  order  any 
award,  arrangement,  act,  or  deed,  which  shall  or  may  create  or 
involve  any  partnership  or  joint  liability  between    the 
parties  or  any  or  either  of  them." 
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The  submiflsioii  was  made  a  role  of  the  Court  of  Common 
Pleas. 

On  the  28th  of  April  1853  Mr.  Carpmael  made  an  awards  of 
ifbich  the  material  parts  were  as  follows : 

Clause  L  proyided  for  the  costs  of  a  certain  action. 

"  Secondly.  I  award  and  determine  that  the  sud  H.  Bewley 
and  S.  Ghimey,  the  second  party  to  the  said  indenture,  do, 
within  one  calendar  month  from  the  date  of  this  my  award,  pay 
to  the  said  Charles  Hancock,  the  first  party  to  the  said  inden* 
tore,  the  sum  of  12452.  Us.  lOdl" 

[The  third  dause  determined  that,  save  as  aforesaid,  none  of 
the  three  parties  had  any  demand  against  any  of  the  others,  and 
directed  the  execution  of  mutual  releases.] 

'*  Fourthly.   I  award  and  determine  that  a  certain  memo- 
randum, or  deed  of  agreement,  bearing  date  the  2nd  day  of 
October  1846,  and  made  or  expressed  to  be  made  between  the 
aaid  H.  Bewley  and  C.  Hancock  of  the  one  part,  and  C.  Keene, 
mnce  deceased,  and  the  sud  C.  Nickels  (the  first-named  plaintiff) 
of  the  other  part,  and  also  a  certain  indenture,  bearing  date  the 
said  2nd  day  of  October  1846,  and  made  or  expressed  to  be 
made  between  the  said  H.  Bewley  of  the  one  part,  and  the  said 
C.  Hancock  of  the  other  part ;  and  also  a  certain  other  inden- 
ture bearing  date  the  9th  day  of  May  1 850,  and  made  or  ex- 
pressed to  be  made  between  the  said  H.  Bewley  of  the  first 
part,  the  said  C.  Nickels  of  the  second  part,  the  sud  W.  H. 
Aahorst  of  the  third  part,  and  one  Benjamin  Nickels  of  the 
fourth  part,  shall,  if,  and  so  far  as  the  same  respectively  are  in 
force,  and  if^  and  so  far  as  I  have  power  and  jurisdiction  to  set 
the  same  aside,  be  set  aside,  altogether,  and  in  every  part  thereof, 
ond  I  hereby  set  the  same  aside  accordingly ;  and  if  1  have  not 
power  or  jurisdiction  to  set  the  same,  or  any  or  either  of  them, 
fwde^  or  to  award  any  other  matter  in  this  my  award  contained, 
I  declare  that  the  rest  of  my  award  is  yet  to  stand, 

**  Fifthly.  I  award  and  determine  that  the  parties  to  the  said 
recited  indenture  of  submission  of  the  first,  second,  and  third 
parts,  shall,  by  deed  poll,  release  all  persons  from  the  said  memo- 
nndorn  or  deed  of  agreement  bearing  date  the  2nd  of  October 
1846,  and  from  all  daims  and  demands  thereunder,  and  from  all 
future  observance  and  performance  thereof;  and  that  the  parties 
to  the  said  indenture  of  submission  of  the  first  and  second  parts 
&haQ  by  deed  poll  release  all  persons  from  the  said  indenture 
bearing  date  the  said  2nd  of  October  1846,  and  from  all  claims 
and  demandfl  thereunder,  and  firom  all  future  observance  thereof: 
and  that  the  said  parties  to  the  said  indenture  of  submission  of 
the  second  and  third  jiarts  shall,  by  deed  poll,  release  all  persons 
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except  the  said  Benjamin  Nickels,  his  executors  and  adminb- 
tratorsy  from  the  said  indenture  of  the  9th  of  May  1850,  and 
from  all  claims  and  demands  thereunder,  and  from  all  future 
observance  and  performance  thereof. 

**  Sixthly.  I  do  by  this  my  award  decide  that  the  rights,  as 
between  each  other  of  the  parties  to  the  sud  recited  indenture 
under  the  agreements  and  deeds  executed  by  them,  and  not 
hereby  set  aside,  are  as  hereinafter  stated  in  this  sixth  clause  of 
this  my  award;  and  I  do  award,  determine,  and  declare,  that  the 
said  G.  Hancock,  the  first  party  to  the  said  recited  indenture,  is 
and  shall  be,  as  between  himself  and  the  other  parties,  entitled 
to  one  equal  fourth  part  or  share,  and  that  the  said  H.  Bewley 
and  S.  Gumey,  the  second  party  to  the  said  recited  indenture, 
are  and  shall  be,  as  between  themselves  and  the  other  parties, 
entitled  to  one  other  fourth  part  or  share,  and  that  the  said 
C.  Nickels,  T.  Wheeler,  T.  Lahee,  T.  J.  L.  Sowter,  L.  St  L 
Bunn,  and  W.  H.  Ashurst,  the  third  party  to  .the  sud  recited 
indenture,  are  and  shall  be,  as  between  themselves  and  the  other 
parties,  entitled  to  the  remaining  two  equal  fourth  parts  or 
shares,  of  or  in  the  sevend  patents  enumerated  in  the  schedule 
hereto,  and  of  and  in  all  other  patents,  either  wholly  or  in  part 
relating  to  gutta  percha,   or  any  application  or  applications 
thereof,  already  taken  out  by  or  on  account  of,  or  belonging  to 
the  said  parties  of  the  first,  second,  and  third  parts  to  the  said 
recited  indenture,  or  any  or  either  of  them,  or  (to  the  extent  of 
their  interest)  in  which  they,  or  any  or  either  of  them,  are  or  is 
interested,  or  which  may  hereaftet  during  the  subsistence  of  any 
of  the  said  scheduled  patents,  or  any  prolongation  of  any  of  such 
patents,  be  taken  out  by  them,  or  any  or  either  of  them ;  and  I 
award  and  determine  that  a  deed  of  mutual  covenants  shall  be 
made  between  and  executed  by  the  same  parties  as  axe  parties 
to  the  said  indenture  of  submission  of  the  first,  second,  and  third 
parts,  in  and  by  which  deed  each  of  the  said  parties  shall  cove- 
nant for  himself  and  themselves,  but  not  for  either  of  the  other 
parties,  that  every  patent,  wholly  or  in  part  relating  to  gntta 
percha,  or  to  any  application  or  applications  thereof,  in  which 
the  covenanting  party,  or  any  individual  member  or  members  of 
such  party,  or  any  person  hereafter  becoming  interested  under 
any  of  the  said  scheduled  patents,  as  owner  or  part  owner  (or 
the  time  being  of  the  licence  which  may  be  taken  by  such 
covenanting  party  under  this  my  award,  as  hereinafter  men- 
tioned and  provided,  is  already  interested,  or  8hall»  during  the 
subsistence  of  any  of  the  said  scheduled  patents,  or  any  pro* 
longation  of  any  of  such  scheduled  patents,  become  interested, 
shall,  to  the  full  extent  of  the  assignable  interest  therein  of  such 


THE  EQUITY  REPORTS. 


693 


party,  or  member  or  members,  or  owner  or  part  owner  as  afore- 
said, be  assigned  to  and  vested  in  the  persons  or  person  who 
shall  be  the  trustees  or  trustee  for  the  time  being  under  the 
trust  to  be  constituted  as  hereinafter  mentioned  upon  the  same 
or  the  like  trusts^  and  subject  to  the  same  or  the  like  rights  and 
claims  as  those  herein  mentioned  and  prescribed  with  reference 
to  the  said  scheduled  patents." 

The  seventh  and  eighth  clauses  provided  for  the  nomination 
of  trustees,  one  by  each  of  the  three  parties  to  the  submission 
within  fourteen  days,  and  directed  that  on  any  of  the  parties 
Ming  to  make  the  appointment  within  due  time,  the  trustees 
appointed  by  the  other  parties  should  be  the  sole  trustees.  The 
ninth  clause  related  to  the  appointment  of  new  trustees;  and 
the  tenth  directed  the  parties  to  the  submission  to  take  all 
proper  steps  for  vesting  the  patents  and  patent  rights  in  the 
trustees. 

"  Eleventhly.  I  award  and  determine  that  all  the  said  pa- 
tents and  patent  rights  hereinbefore  mentioned  or  referred  to 
shall  be  held  by  the  said  trustees  or  trustee  thereof  for  the  time 
being ;  and  that  in  the  meantime,  and  until  vested  in  such 
trustees  or  trustee,  the  same  shall  be  held  by  the  respective  legal 
proprietor  thereof,  upon  trust  for  giving  effect  to  the  purposes 
and  directions  hereinafter  mentioned  and  contained  relative  to 
the  working  of  the  said  patents  and  patent  rights. 

"  Twelfthly.  I  award  and  determine  that  the  said  three 
puties  to  the  said  recited  indenture  shall  be  precluded  from 
ever  in  any  way  disputing,  and  that  none  of  them  shall  dispute, 
the  validity  of  any  of  the  said  patents ;  and  that  neither  of  the 
9aid  parties  shall  have  any  right  or  power  of  granting ^  nor  shall 
Scanty  any  license  whatsoever  under  any  of  such  patents  or  patent 
^ghts  ;  and  that  neither  of  the  said  parties  shall  have  any  right 
or  power  of  war  king,  nor  shall  work,  any  of  such  patents  or  patent 
^hts,  save  UTider  a  license  taken  in  manner  and  upon  the  terms 
^etnafter  mentioned. 

^^  Thirteenthly.  I  award  and  determine  titat  each  of  the  said 
^ree  parties  to  the  said  indenture  shall  be  entitled  to  take  a  license 
to  work  all  the  said  patents  and  patent  rights  upon  the  terms  here^ 
inafter  mentioned,  upon  signifying  his  or  their  election  to  take  the 
ffttne,  by  writing,  delivered  to  the  trustees  or  trustee,  or,  if  there  be 
f^one^  to  the  other  parties,  within  two  calendar  monthsfrom  the  date 
of  this  my  award,  but  not  afterwards. 

"  Fourteenthly.  I  award  and  determine  that  every  such 
license  shall  entitle  the  licensee  or  licensees  to  make,  &c.  all 
nicies  comprehended  by  or  within  the  patents,  or  any  of  them, 
and  shall  be  granted  by  the  trustees  or  trustee,  or  other  proper 
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parties  or  party,  for  the  whole  duration  of  the  respective  patents, 
and  every  or  any  extension  thereof,  subject  to  the  provioons 
hereinafter  mentioned,  and  subject  to  a  power  in  favour  of  iht 
respective  licensees  to  surrender  their  licenses  after  41  tlaree  calendar 
months  notice  to  that  effect  to  the  trustees  or  trustee^  or  other  ie 
grantors  or  grantor  of  the  respective  licenses. 

**  Fifteenthly.  I  award  and  determine  that  such  respeedve 
licenses  shall  only  be  enjoyed  in  their  entirety,  and  shall  not  be 
seyerable ;  but  that  in  their  respective  entirety,  and  withoat 
severance,  the  same  shall  be  transmisnble  and  assignable  to  the 
survivors  and  survivor,  executors,  administrators,  and  asngns 
of  the  respective  licensees. 

<'  Sixteenthly.  I  award  and  determine  that  the  licensees  shall 
be  bound  by  thmr  licenses  to  pay  to  the  trustees  or  trustee,  if 
any,  for  the  time  being,  a  royalty,  at  the  rate  of  (me  per  cent 
calculated  as  hereinafter  mentioned  upon  the  amount  of  all 
sales  as  hereinafter  defined,  effected  subsequently  to  the  end  of 
the  year  1852." 

The  seventeenth  clause  provided  for  the  way  in  which  llie 
royalties  were  to  be  dealt  with  by  the  trustees,  giving  theoi 
a  power  to  pay  thereout  the  expenses  of  any  actions,  suits,  ov 
proceedings  which  they  might  think  fit  to  bring  or  defend  as 
to  the  premises,  and  to  keep  in  hand  such  a  fund  as  they  shooU 
think  fit,  and  at  their  discretion  to  divide  the  surplus  among 
the  parties. 

The  eighteenth  clause  provided  that  no  further  royalty 
should  be  payable  for  the  interval  before  taking  out  the 
licenses. 

''  Nineteenthly.    I  award  and  determine  that  the  licenses 
shall  be  so  framed  as  to  provide  that  if  licensee  shall  not  be 
taken  as  aforesaid  by  all  three  parties,  or  if  any  license  which 
shall  have  been  so  taken  by  any  party  shall  be  surrendered  ss 
aforesaid,  then  from  and  after  the  expiration  of  the  said  two 
calendar  months,  or  from  and  after  the  surrender  of  any  licenses, 
as  the  case  may  be,  a  further  royalty  in  addition  to  the  said  one 
per  cent,  shall  be  and  be  made  payable  upon  the  amounts  of 
sales  as  hereinafter  defined  and  explained  by  such  of  the  three 
parties  as  shall  have  and  retain  a  license  or  licenses,  and  daring 
the  retention  thereof,  to  such  of  the  three  parties  as  shall  not 
have  had  a  license  or  licenses,  or  as  shall  have  surrendered  the 


same. 


n 


The  twentieth  clause  related  to  the  mode  of  calculating  the 
last^-mentioned  additional  royalty. 

^'  Twenty-firstiy.  I  award  and  determine  that  it  shall  be 
further  provided  by  the  licenses,  that  the  said  royalty  of  one 
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per  centum  and  the  said  additional  royalty  shall  be  made  pay- 
able at"  [here  followed  directions  as  to  half  yearly  days  of  pay- 
ment, with  provisions  as  to  the  fractional  part  of  a  half  year]. 
'^  And  that,  subject  as  hereinafter  mentioned,  the  said  royalty  of 
one  per  centum,  and  the  said  additional  royalty,  shall  be  caU 
eulaUd  upon  the  qamnmis  (^  money  for  which  articles  containing 
guUa  percha  shall  be  sold  by  the  respective  licensees^  during  each 
iialf  yearly  or  fractional  period,  the  calculation  being  made  upon 
the  gross  amounts  of  sales,  without  any  deductions  for  bad 
debts,  expenses,  or  otherwise;  and  that  in  respect  of  sales 
effected  before  the  12th  day  of  March  1859,  the  royalties  payable 
shall  be  calculated  upon  all  articles  containing  gutta  percha, 
without  reference  to  the  mode  of  their  manufactmre  ;  and  that  in 
lespect  of  sales  effected  on  or  after  the  said  I2th  day  of  March 
1859,  the  royalties  shall  be  calculated  only  upon  such  articles 
containing  gutta  percha  as  shall  have  been  manu&ctured  under 
some  one  or  more  of  the  siud  patents  hereinbefore  mentioned  or 
referred  to,  and  then  remaining  unexpired ;  but  that  both  be- 
fore, on,  and  after  the  said  12th  day  of  March  1859,  as  regards 
tel^r^h  wires,  and  also  as  regards  other  articles  containing 
gutta  percha,  and  also  containing  some  other  ingredient  or 
ingredients  costing  more  for  a  like  weight  than  gutta  percha, 
the  royalties  shall  be  calculated  upon  the  selling  prices  of  the 
nia&ofactured  articles,  less  the  cost  of  the  wire  or  other  ingre- 
dient or  ingredients  costing  more  for  a  like  weight  than  gutta 
percha." 

The  twenty-second  and  twenty^third  clauses  contained  direc- 
tions as  to  accounts  and  as  to  the  costs  of  the  reference. 

Shortly  aftter  the  date  of  the  award  Bunu  assigned  all  his 
inta:e8t  to  the  plaintiffs. 

Bewley  and  Gumey  tendered  to  Hancock  the  sum  awarded 
to  him  by  the  second  clause,  but  he,  on  the  14th  of  June  1853, 
as  well  as  on  several  earlier  occasions,  declined  then  to  receive 
it,  though  he  did  not  state  that  he  refused  to  take  it  at  alL 

Bewley  and  Gurney  paid  some  costs  which  the  award  directed 
them  to  p^y* 

Trustees  were  appointed  by  the  three  parties  as  directed  by 
the  award,  and  Hancock,  and  Bewley,  and  Gumey,  within  two 
calendar  months  after  the  date  of  the  award,  duly  signified  in 
writing  their  election  to  take  licenses ;  and  they  accordingly 
continued  to  work  the  patents. 

The  plaintiffi,  who  had  carried  on  the  manufacture  of  gutta 
percha  under  the  patents,  or  some  of  them,  in  partnership,  dis- 
continued their  business  within  two  months  after  the  date  of  the 
award. 
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In  May  1853  the  solicitors  of  the  defendants  Bewley  and 
Gumey  sent  a  drafit  of  a  mutual  release  under  clause  3.  of  the 
award  to  Hancock's  solicitors;  and  on  the  16th  of  June  1853 
some  further  drafts  for  carrying  out  the  award.  After  tlus 
various  negotiations  took  place,  with  a  view  to  obviating  some 
objections  taken  to  the  award ;  and  ultimately,  in  March  1854, 
Hancock  refused  to  carry  out  the  award.  The  pluntiffi  diere- 
upon  filed  the  present  bill  to  enforce  it  The  bill  all^:ed  tbat 
Hancock  well  knew  at  the  time  of  the  plaintiffs'  giving  up  their 
business  that  they  were  doing  so  on  the  faith  of  the  award  being 
carried  out ;  and  that  he  did  not  then,  or  till  long  afterwards, 
give  them  any  reason  to  believe  that  he  intended  to  dispute  its 
validity;  but,  on  the  contrary,  led  them  by  his  conduct  to  be- 
lieve that  he  acquiesced  in  it. 

The  cause  was  heard  before  Yice-Chancellor  Wood,  who  held 
that  specific  performance  of  the  award  could  not  be  decreed. 
From  this  decision  the  pbuntifis  appealed. 

The  Solicitor •  General^  Mr.  fViUcock,  and  Mr.  C.  T.  Simpson, 
for  the  plaintiffs. 

Mr.  IF.  M.  James,  Mr.  Webster  (of  the  Common  Law  bar), 
and  Mr.  Giffard,  for  Hancock. 

The  nature  of  the  points  taken  in  argument  appears  suffi* 
ciently  from  the  judgments.  The  following  authorities  were 
referred  to  on  the  part  of  the  plaintifis:  Webb  v.  Ingram{a), 
Nicholh  V.  Jones  (b),  and  the  cases  collected  in  Russell  an 
Arbitration,  p.  318.,  Phillipps  v.  Evans  {c),  and  Winter  v.  Ltth- 
bridge,  (d)  Wood  v.  Griffith  (e)  was  relied  upon,  as  showing 
that  the  Court  will  not  enter  into  the  question  whether  the 
award  is  reasonable.  On  the  part  of  the  defendant  EUncock, 
Wood  V.  Griffith  was  referred  to  as  to  the  principle  on  which  a 
Court  of  Equity  acts  in  decreeing  specific  performance  of  an 
award.  Pope  v.  Brett  {g).  Hunt  v.  Hunt{h),  and  Pedky  v- 
Goddard  (i),  were  also  referred  to. 


Jwigme^JL 


The  Lobd  Justice  Knight  Bbuce.  The  award  whieh 
has  necessarily  been  the  main  subject  of  discussion  in  this  case, 
is  the  award  of  an  able  and  well-intentioned  gentleman,  an 
award  made;  it  is  probable,  with  the  assistance  of  good  legal 
advice ;  but  we  must  not  allow,  ourselves  to  be  unduly  swayed 
by  any  such  considerations.  The  award  hajs  not  been  made  a 
rule  or  order  of  the  Court  of  Chancery ;  and  the  bill  now  before 
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a)  Gro  Jac.  663. 

b)  6  Exch.  373. 
(c)  12  M.  &  W.  309. 
{d)  13  Price,  533. 


(e)  1  Sw.  43. 
(g)  2  Saund.  292. 
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US  was  filed  for  obtaining  a  specific  performance  of  it  in  exercise 
bj  the  Court,  not  of  any  jurisdiction  peculiar  to  awards,  but  of 
its  ordinaiy  jurisdiction  as  applied  to  the  specific  performance 
of  agreements*     Many,  therefore,  if  not  all,  of  the  principles 
applicable  to  ordinary  cases  of  suits  for  the  specific  performance 
of  agreements  must  apply.     Perhaps,  I  repeat,  they  may  not 
all  apply.     The  award  has,  of  course,  received  our  best  atten- 
tion, both  in  Court  and  out  of  it ;  and  the  result  of  my  ex- 
aminations of  it,  and  of  the  attention  I  have  paid  to  the  able 
aigoments  urged  on  each  side  is  —  I  am  not  satisfied  that  the 
award  is  not  materially  uncertain ;  I  am  not  satisfied  that  it  is 
not  materially  otherwise  than  final ;  I  am  not  satisfied  that  it 
is  not  materially  and  incurably  excessive.     On  no  one  of  these 
points,  however,  do  I  think  it  necessary  to  ^ve  any  decided 
opinion.    Assuming  the  award  to  be  certain,  assuming  it  to  be 
final,  assuming  it  not  to  be  excessive,  still  looking  at  its  subject 
matter  and  nature,  I  think  that  if  it  be  not  excessive,  the  agree- 
ment in  the  shape  of  a  submission,  which  made  it  possible  for 
the  arbitrator  to  make  such  an  award  without  going  beyond  his 
functions,  was  an  agreement  so  much  less  than  wise,  so  much 
more  than  imprudent,  that  it  ought  not  to  be  acted  upon  in  the 
way  of  specific  performance.      I  allude  particularly,  but  not 
exclusively,  to  clauses  6.  12.  15.  17.  and  21.  of  the  award.     I 
think  that  to  enforce  it  would  involve  so  much  complication, 
hardship,  and  various  mischief,  that  it  is  impossible  for  this 
Court  to  decree  specific  performance  of  it.     The  Court  of  Com- 
mon Pleas  may  consider  the  award  valid,  and  enforce  it ;  and 
it  is  competent  to  the  plaintiffs  to  apply  to  that  Court  for  the 
purpose;    it  is  competent  also  to  the  plaintifis  to  bring  an 
action  on  the  award.     With  no  part  of  these  rights  or  powers 
do  we  interfere.     What  we  are  asked  to  do  is  to  enforce  the 
award  in  a  suit  open  to  almost  all,  if  not  all,  of  the  observations 
applicable  to  a  suit  for  specific  performance. 

His  Lordship  then  went  on  to  say  that  it  had  been  urged 
that  Hancock's  conduct  precluded  his  raising  this  defence,  for 
that  he  had  acquiesced  in  the  award,  and  led  the  plaintiffs  to 
suppose  he  would  not  object  to  carry  it  out.  This  argument 
would  have  had  greater  weight  if  Hancock  had  been  a  phuntiff 
seeking  to  set  aside  the  award.  Still  if  such  a  case  of  acqui- 
escence had  been  made  out  as  had  been  presented  in  the  argument 
of  the  SoUeitor^Generaly  he  thought  it  not  impossible  that  he 
might  have  held  Hancock  precluded  from  raising  the  defence  he 
had.  The  possible  consequences  to  Hancock  of  his  not  nomi- 
nating a  trustee,  and  electing  to  take  a  license  within  the 
appointed  time,  if  the  ^ward  should  be  held  good,  must  be 
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looked  to  in  considering  whether  those  acts  amounted  to  luy 
quiescenoe.  And  it  must  be  remembered  that  Hancock  declined 
to  receive  the  money  directed  by  the  award  to  be  paid  to  him; 
and  that  for  some  time  the  plaintiOSs  themselves  objected  to  the 
award.  On  the  question  whether  the  pkunti&  were  misled  by 
Hancock's  conduct,  the  evidence  on  his  part,  as  well  aa  oa 
theirs,  must  be  looked  at ;  and  the  evidence  on  the  whole  did 
not  satisfy  him  that  the  plaintiflb  had  been  misled,  or  any 
damage  occasioned  to  them  by  any  conduct  'on  the  part  of  Han- 
cock, or  that  he  had  acted  so  as  to  deprive  himself  of  the  right 
of  renting  specific  perfcMrmance  on  the  ground  of  the  nature  of 
the  award.  The  opinion  of  the  Viee-ChanceUor  was  correct,  and 
the  appeal  must  be  dismissed,  with  costs. 

The  Lord  Justice  Turneb  said  that  the  object  of  the 
bill  was  to  enforce  an  award  involving  matters  of  great  intricacy 
and  complication.  The  award  was  made  by  a  gentleman  of 
great  experience  and  talents,  and  of  undoubted  integrity.  The 
Court  must  feel  a  disposition  to  sujqport  an  award  so  made,  bat 
it  must  look  to  the  nature  of  the  jurisdiction  under  which  it 
was  called  upon  to  act  —  the  jurisdiction  to  enforce  the  q>ecific 
performance  of  agreements.  When  parties  had  agreed  to  sub- 
mit matters  to  the  arbitration  of  a  third  party,  what  he  pre- 
scribed constituted  the  agreement  between  them,  and  on  that 
ground  the  Court  interfered  to  enforce  specific  performance 

In  considering,  then,  whether  the  Court  should  interfere  to 
enforce  an  award,  the  first  question  was,  what  the  parties  had 
submitted  to  the  arbitrator  ;  for  if  he  had  exceeded  his  authority 
there  was  no  agreement  between  the  parties :  so  if  the  arbi- 
trator had  not  finally  decided  all  the  matters  which  he  was 
called  upon  to  decide,  as  the  parties  had  agreed  to  be  bound  by 
his  decision  on  the  whole,  not  on  a  part,  and  in  such  a  caae 
also  there  was  a  defective  agreement  between  the  parties.  So, 
again,  if  the  provisions  of  the  award  were  such  as  could  not  be 
carried  out  consistently  with  the  terms  of  the  submission,  the 
case  resolved  itself  into  this,  that  the  parties  had  come  to  an 
agreement  through  the  arbitrator  which  could  not  be  worked  oat 
by  the  Court,  and  which  the  Court,  therefore,  could  not  enforoa 
Those  were  the  principles  which  must  guide  the  Court  in  detect 
mining  whether  the  award  could  be  enforced. 

With  regard  to  the  first  point,  after  giving  conffiderabhs 
attention  to  the  submission  and  the  award,  he  thought  the  axbi- 
trator  had  exceeded  his  authority.  He  was  to  dedde  all  matters 
in  difference  relating  to  gutta  percha.  [His  Lordship  here  read 
the  first  clause  of  the  submission.]  And  power  was  given  him 
to  order  assignments  and  deeds  to  be  executed  for  Testing  in 
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tnistees  patents  rdatiog  to  gatta  perdia.  [His  Lordship  here 
lead  that  daoee.]  Now  the  sixth  clause  of  the  award,  after 
dedaring  the  rights  of  the  parties  under  the  deeds  and  agree- 
ments not  set  aeide  by  the  award,  proceeded  as  foUows :  [His 
Lordship  here  read  the  latter  part  of  that  clause,  prescribing  the 
execution  of  a  deed  of  mutual  covenants.]  This  clause  pro- 
vided, therefore,  that  the  award  should  reach,  not  only  patents  in 
which  the  parties  were  interested  at  the  time,  but  those  in 
which  the  parties  might  at  any  future  time  acquire  an  interest; 
and  not  <Hily  so,  but  patents  in  which  an  alienee  from  a  licensee 
of  patents  under  this  award  might  become  interested*  The 
parties  were  not  to  deal  with  the  patents  except  under  a  license 
from  the  trustees ;  and  when  sach  license  was  assigned  the 
assignee  was  interested  within  the  meaning  of  the  sixth  clause 
of  the  award,  and  being  so  interested,  any  patent  in  which  he 
might  become  interested  must  be  assigned  by  lum  to  the  trus- 
tees. The  award  therefore  extended  to  the  alienee  of  a  licensee, 
whereas  the  submission  gave  power  to  deal  with  such  future 
patents  only  as  were  taken  out  by  the  parties.  Under  the  sixth 
clause  of  the  award  there  was,  therefore,  a  dear  excess,  and  to 
that  extent  there  was  no  agreement  between  the  parties. 

Then  as  to  finality,  considerable  difficulty  was  occasioned  by 
the  fourth  clause.  [His  Lordship  read  the  clause.]  The  arbi- 
trator here  left  it  in  doubt  whether  he  had  power  to  set  the 
deeds  aside.  According  to  the  submission,  he  was  to  decide  all 
differenoes  between  them  relating  to  their  rights  under  the 
deeds,  but  by  the  nxth  clause  he  decided  upon  their  rights 
mider  the  deeds  not  set  aside.  If,  then,  he  had  no  power  to  set 
aside  some  of  the  deeds,  where  was  his  decision  ?  The  words 
''not  hereby  set  aside ^  made  the  award  open  to  the  objection 
of  want  o£  finality.  He  had  hoped  that  this  might  have  been 
cured  by  the  fifth  clause,  but  there  was  a  miscarriage  in  that 
clause,  ae  it  directed  that  all  parties  should  be  released  from  the 
deed  of  the  9th  of  May  1850,  except  B.  Nickels,  his  executors, 
sdministmtors,  and  assigns. 

Again,  the  submission  referred  to  the  dedsion  of  the  arbi- 
trator "  all  matters,  things,  and  regulations,  relating  to  or  in 
any  way  concerning  the  future  worldng  of  the  inventions,  ftc." 
The  intention  of  the  parties  clearly  was  that  there  should  be  a 
future  working  of  the  patents.  The  arbitrator  had  prescribed 
that  all  parties  should  assign  the  patents,  present  and  future,  to 
trustees,  nor  was  any  party  (clause  12.)  to  work  the  patents  but 
by  a  license  from  the  trustees.  The  thirteenth  clause  then  pro- 
vided how  the  licenses  were  to  be  obtained.  [His  Lordship 
read  that  dause.]     Suppose  no  party  were  to  give  notice  within 
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the  time  of  his  intentions  to  work  the  patents  or  take  a  lioeDse) 
then  none  of  the  parties  themselves  could  work  the  patents. 
The  matter  did  not  stop  there;  any  parties  might  surrender 
their  licensesi  and  then  a  similar  difficulty  would  arise.  The 
arbitrator  had  gone  beyond  his  powers  by  deciding  anything 
which  would  prevent  the  patents  from  being  worked. 

With  respect  to  the  unreasonableness  of  the  award,  the  case 
of  Wood  V.  Griffith  (a),  before  Lord  Eldon^  had  been  referred 
to  in  argument  Now,  in  the  present  case,  any  person  with  a 
license  might  work  all  the  patents ;  they  might  relate  partly  to 
gutta  percha,  partly  to  other  matters.  How  was  the  royalty  to 
be  paid  ?  On  the  working  of  gutta  percha.  If,  then,  any 
party  took  a  licence,  he  might  work  them  for  all  purposes,  and 
if  he  did  not  apply  them  to  gutta  percha  he  would  not  have  to 
pay  any  royalty,  and  so  the  whole  right  and  interest  of  thoee 
parties  to  the  agreement  who  did  not  take  licenses  would  be 
destroyed.  His  Lordship  did  not  consider  that  the  remarks  of 
Lord  Eldon  as  to  the  reasonableness  or  unreasonableness  of  an 
award  applied  to  such  a  state  of  things  as  this.  If  it  was  a  fiur 
question  for  discussion  what  course  ought  to  be  taken,  and  a 
judgment  of  the  arbitrator  was  ^ven  on  that  question,  the 
parties  were  bound.  But  if  the  judgment  of  the  arbitrator 
went  to  destroy  all  the  right  of  one  party,  that  went  beyond 
the  powers  of  the  arbitrator.  The  parties  never  put  it  in  the 
hands  of  Mr.  Carpmael  to  decide  that  one  of  them  had  no  inte* 
rest ;  so,  if  it  were  necessary  to  decide  the  case  on  the  gronnd 
of  the  unreasonableness  of  the  award,  there  was  ground  enough 
for  doing  so ;  but  it  was  not  necessary. 

His  Lordship  then  considered  the  point  of  acquiescence,  and 
stated  his  view  of  the  result  of  the  evidence  to  be,  that  there 
had  been  no  such  conduct  on  Hancock's  part  as  to  nuse  an 
equity  in  &vour  of  the  plaintiffs. 

His  Lordship  then  said  that  it  had  been  strongly  urged  that 
the  Court  could  separate  from  the  award  the  parts  which  could 
not  be  dealt  with.  Looking  at  this  award,  he  thought  the 
Court  could  not  make  such  a  separation.  Nor  was  he  satisfied 
that  the  Court  would  enforce  part  of  an  award,  if  there  was  a 
part  which  it  could  not  enforce ;  for  it  was  not  the  practice  of 
Courts  of  Equity  to  decree  the  specific  performance  of  part  of 
an  agreement  The  case  was  peculiarly  one  of  those  cases 
which  ought  to  be  left  to  Common  Law. 

Solicitors :  W.  Hi  Ashurst ;  Smedley  8f  Borers  ;  and  Bevcm 
jf  Goodeve. 

(a)  1  Sw.  43. 
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TWEDDELL  v.  RODGERSON.  Jdstices. 

Mays. 

ftlR.  IF.  FORSTERy  on  behalf  of  the  principal  defendant.  Whew  a  cause 
applied  to  have  this  cause  retransferred  from  the  paper  of  the  transferred 
Master  of  the  Rolls  to  that  of  Vice-Chancellor  Wood,  from  which  ^^^^^^ 
it  had  been  transferred  together  with  a  number  of  other  causes.  vicb-Chan- 
The  case  had  been  twice  before  Vice-ChanceUor  Wood  on  inter-  ^J^^^^e 
locotorj  applications ;  the  first  being  an  ex  parte  application,  on  Masteb  of 
which  a  special  injunction  had  been  granted ;  and  the  other  a  ^^  i^^S^ 
motion  to  dissolve,  on  which  the  terms  of  the  injunction  had  fiu^  that 
been  varied.     He  further  stated  that  it  was  apprehended  that  i,^^  ^qi^^  la 
the  Master  of  the  Rolls  might  be  led  by  these  orders  to  suppose  ^  cause  hy 
that  the  Vice' Chancellor  had  taken  a  view  of  the  merits  of  the  Chancbllob, 
case  adverse  to  the  defendant,  which  he  had  not  in  fact  done,  ^^'^^P^^*^"* 
and  the  defendant  wbhed  the  cause  to  be  heard  by  the   Vice^  special  in- 
Chancellor,  who  was  familiar  with  the  facts.     No  delay  would  |j^^^ 
be  occasioned.     The  cause  was  25  out  of  the  present  day's  ground  for 
paper  at  the  Rolls,  and  would  in  nil  probability  be  disposed  of  ^  re^s^  ^ 
sooner  if  restored  to  the  Vice-chancellor's  paper.  teneA  to  the 

Mr.  Toller  appeared  to  oppose  on  behalf  of  the  plaintiff,  but  cbulob's 
the  Court,  without  calling  on  him,  said  that  no  sufficient  ground  paper, 
had  been  shown  for  a  retransfer  if  opposed.     Such  applications      ArgumeHt 
would  be  innumerable  if  the  fact  of  a  Judge  having  made  orders 
in  a  cause  on  motion  were  held  a  sufficient  reason  for  ordering 
it  to  be  retransferred  to  him.     As  to  the  view  taken  of  the  case 
by  the  Fice^  Chancellor,  the  orders  made  by  him  would  speak 
for  themselves,  and  there  was  no  reason  to  fear  any  mis- 
nnderstanding. 

Mr.  l^oller  asked  for  the  costs. 

The  Court  said  that  as  the  question  was  new,  the  applica-      Jyd^menu 
tion  would  be  refused  without  costs ;  but  they  did  not  mean  to 
intimate  that  costs  would  not  be  given  in  future. 

Solicitors :  Pringle,  Shum,  Wilson,  Sf  Crossman. 


702  THE  EQUITY  REFOBTS. 

1855. 


L 


LOBD 

chabckimr.        the  attorney-general  v.  clapham. 

Nov,  21,  22,     ^j^ 

D  ^1  2%  8        ^^^  ^^  *"^  appeal  from  a  decision  of  Vice-Chancellor  WW, 

^9.'i854!  *  pronounced  bj  him  on  the  14th  of  June  1854.     The  facts  and 

Jan,  15. 1855.  circumatancefi  of  the  caae,  and  the  material  parts  of  the  several 

dentmrdated  ^eeds  upon  which  the  judgment  of  the  Court  below  and  the 

mf'^'^^*  present  judgment  of  the  Lord  Chancellor  rested^  are  fiilly  given 

trustees  were  in  the  Beport  before  Vice-Chancellor  Wood,  (a) 
JX^^dirt  ^®  judgment  of  the  Vice-ChanceUor  was  to  the  eflfect  that 

chapel  at  the  trusts  of  the  indenture  of  the  3rd  of  December  1751  ehonld 

reeentiy^^  be  maintained  in  their  integrityi  notwithstanding  the  trosts 

erected  and  subsequently  declared  by  a  deed  of  the  8th  of  May  1782,  but 

8CTiption,^d  ^®  <^  declared  that  the  appointment  of  the  preacher  of  the 

described  as  chapel  should  be  regulated  by  the  general  system  of  Methodiam, 

possession  of  and  by  the  Conference.   The  grounds  of  that  judgment  are  fully 

NdsonTth  referred  to  and  commented  upon  by  the  Lord  Chancellor. 
preacher  The  aiguments  were  to  the  same  effect  as  in  the  Court  below. 

the^i^™  n^D  ^-  ^^  ^^  ^-  ^^^^  appeared  for  the  rektors. 

trast  {inter  JVir.  W.  M.  James  for  certain  of  the  trustees  who  took  the 

John^^ley  fUBixm^  view  of  the  question  as  the  relators. 

during  his  life,  The  SolicitoT-General,  Mr.  Craia,  and  Mr.  Cairns,  for  the 

and  after  his        ,  «     ,     ^ 

death  to  permit  aetenaants. 

Charles  Wes-        j^q  fiy^  defendants  who  opposed  the  views  of  the  relatow 

lev  and  after 

his  death  to  *'  were  now  the  appellants ;  but  it  was  arranged  that  the  q>peal 
cSkSi^w^to"  should  be  considered  as  being  from  the  whole  of  the  decree 

appoint  the         below. 
preacher ;  and 

after  the  death  (p)  2  Eq.  Rep.  91 . 

of  tiie  survivor, 
upon  trust ; 

*'  that  the  trustees,  or  the  major  part  of  them,  shonld*at  all  times  thereafter,  monthly  or  oftener, 
at  their  discretion,  nominate  and  appoint  one  or  more  fit  person  or  persons  to  preach  and  expound 
God's  Holy  Word  in  the  said  house  in  the  same  manner  as  near  as  might  he  as  God*s  Holy 
Word  was  then  preached  and  expounded  therein."  In  1782  the  then  trustees  of  the  chaiitf 
executed  a  deed,  purporting  to  vary  the  trusts  already  declared  hy  the  deed  of  1751  reiaOBg  to 
the  appointment  of  preachers.  The  mode  of  appointment  of  preachers  prescribed  by  the  deeds  of 
1751  and  1782  was,  it  was  alleged,  contrary  to  the  general  rules  and  regulations  and  system  of 
Methodism,  as  founded  and  always  adopted  by  John  Wesley,  whereby  the  appointment  of 
preachers  was  absolutely  vested  in  a  body  called  the  *'  Conference."  On  an  information  filed  bj 
relators  in  1853,  to  have  the  deeds  of  1751,  1782,  and  subsequent  deeds  corrected,  on  tli« 
ground  that  they  did  not  sufficiently  declare  or  adequatelv  provide  for  the  paramount  oljects  of 
the  charity,  and  to  have  the  trusts  declared  upon  the  footing  of  and  consistently  with  the  preseat 
system  of  Methodism,  which  gave  Uie  right  of  appointment  of  preachers  to  the  Conference,  — 

Held  (reversing  the  decision  of  the  Court  below)  that  the  terms  of  the  trust  deed  of  1751  «pr 
sufficiently  clear  and  unambiguous,  and  that  extrinsic  evidence  could  not  be  let  in  to  show  tlist 
they  were  inconsistent  with  the  general  system  of  Methodism. 

Where  parol  evidence  is  tendered  for  the  purpose  of  varying  or  contradicting  the  tenns  of  * 
written  deed,  it  will  not  be  admitted.  But  where  such  is  tendered  to  enable  the  Court  to^onder- 
stand  in  what  sense  certain  words  are  used  in  a  deed,  it  is  admissible. 

Some  observations  attributed  to  the  Lobd  Cuakcbllob,  in  ilttomey- Genera/  v.  Harig  (1  Sim. 
N.  8. 338 — 357.)f  M  to  what  the  Court  would  do  in  the  case  of  appointing  new  trustees,  and  as 
to  dismissing  some  trustees  who  did  not  sympathize  with  the  general  body  of  the  trastees^— 
corrected. 


THE  EQUITY  REPORTS. 


703 


The  cases  now  <ated  were  those  formerly  referred  to ;  and  in      ^  ^^^' 
addition  were  read  very  yolaminous  extracts  from  The  Minutes         lo^d 
of  Conference,  published  in  1749,  and  other  editions ;   The  Life    Cbauckllob. 
of  Wesley  ;  ChrinrodTs  Compendium,  vol.  8. ;  Males'  Ohronological 
lEstory  of  Methodism  ;   The  Journal  of  Mr.  John  Nelson,  edit 
1767 ;  The  original  Rules  and  Regulations  of  the  Society,  signed 
by  John  and  Charles  Wesley  in  May  1743 ;   Wesley's  Journal ; 
and  particularly  a  letter  from  John  Nelson  to  John  Wesley, 
dated  the  29th  of  August  1750,  at  p.  206.  (a);  Price  v.  Hath- 
away  (b) ;  Shelford  on   Charitable   Uses,   p.  562. ;    Attorney^ 
General  v.  Coofperi  Company  (c);    Attomey^General  v.  Brere- 
t€n{d)\  Attorney » General  v.  Boultbee.  (e) 


Attobnbt- 
Gbnbral 

V 

Clapham. 
Statement 


On  the  15th  of  January  1855,  The  Lobd  Chakcellob 
piODounced  the  following  judgment :  — 

This  is  an  information  filed  on  the  relation  of  two  gentlemen, 
members  of  the  society  of  Wesleyan  Methodists  at  Birstal,  in 
Yorkshire,  its  object  being  to  obtain  the  direction  of  this  Court 
as  to  the  proper  mode  of  administering  certain  of  the  trusts 
relating  to  a  chapel  at  Birstal,  created  by  several  deeds  set  out 
in  the  information.  The  earliest  deed,  and  that  on  which  the 
others  depend,  is  a  deed  dated  the  3rd  of  December  1751 :  it  is 
made  between  William  Howgate,  described  as  of  Liversedge,  in 
the  county  of  York,  clothier,  of  the  one  part,  and  nineteen  other 
persons  of  the  other  part,  who  appear  to  be  tradesmen  and  per- 
sons of  respectability,  residing  at  Birstal  or  other  villages  in  the 
neighbourhood ;  and  it  witnessed  that  for  settling  and  conveying 


Judgment, 


(a)  The  following  is  a  copy  of 
tbat  letter,  much  relied  upon  by  the 
Vtee"  Chancellor,    and    much   com- 
.mented    upon    during    the    argu- 
ment:— 

^Dear  Father  in  the  Lord, — 
My  most  earnest  prayers,  with  my 
best  love  for  you  and  your  brother, 
tte,  that  God  may  prosper  this 
work  inyour  hands  more  and  more. 
....  llie  steward  and  trustees  of 
the  chi4)el  we  are  building,  and 
which  is  now  slated,  desire  you  to 
give  them  advice  how  the  writings 
must  be  made  which  are  to  convey 
the  power  into  the  hands  of  seven 
men  to  be  as  trustees,  and  for  what 
use  the  house  and  ground  are  to  be 
employed;  and,  as  itjis  intended  for 
pious  uses,  whether  it  must  not  be 
enrolled  in  Chancery.  They  desire 
you  to  send  a  copy  of  the  deeds  of 
some  of  the  houses  you  have  been 
concerned  in  as  soon  as  possible,  for 
all  is  in  the  hands  of  one  man,  and 


if  he  should  die  it  would  cause  ereat 
confusion  before  things  could  be 
properly  settled.  We  all  desire  an 
mterest  in  your  prayers  and  your 
advice  in  this  particular.  Grod  hath 
opened  the  hearts  of  the  people 
beyond  expectation,  and  we  trust 
He  will  send  help  from  some  quarter 
that  we  may  finish  what  we  have  be- 

fun  in  Bjb  name.  I  am  employed  in 
ewiuff  stones  in  the  daytime,  and 
at  night  calling  sinners  to  the  blood 
of  Jesus.  My  wife  joins  with  me  to 
you  and  your  brother,  and  all  the 
Church  of  God  in  that  place.  We 
think  you  are  long  in  coming  to  see 
us.  May  God  hasten  you  hither. 
£  am  your  unworthy  son  in  the 
Gospel,  **  John  Nblson. 

"Birstal,  Yorkshire,  Aug.  19.  1750." 

(6)  6  Madd.  304. 

(c)  19  Ves.  187. 

(<0  2  Yes.  sen.  425. 

(e)  2ye8.jun.  380. 
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the  messuage^  tenementSy  and  hereditaments  thereinafter  men- 
tioned, upon  such  trusts,  and  for  such  pious  and  charitable  pur- 
poses as  are  thereinafter  thereof  expressed,  and  in  condderation 
of  5s.  piud  to  Howgate,  by  these  nineteen  gentlemen,  he,  the 
said  Howgate,  granted  to  them,  their  heirs  and  assigns  for  ever, 
all  that  lately  erected  messuage,  house,  or  tenement,  commonly 
called  or  known  by  the  name  of  **  The  New  Meeting  House," 
with  the  stables,  outbuildings,  yards,  garden,  and  close,  there- 
unto adjoining  and  belonging;  all  which  premises  contam  a 
certain  number  of  square  yards,  situate,,  lying,  and  being  in 
Birstal  aforesaid,  and  now  in  the  tenure  or  occupation  of  John 
Nelson,  mason,  or  his  assigns,  t<^ther  with  all  outhouses,  && ; 
to  hold  the  said  messuage  and  premises,  with  the  stables,  &c.y 
unto  the  said  nineteen  persons  And  their  heirs,  nevertheless 
upon  the  trusts  and  for  the  purposes  hereinafiter  mentioned  and 
expressed,  that  is  to  say,  upon  special  trust  and  confidence,  and 
to  the  intent  that  they,  and  the  survivors  and  survivor  of  them, 
and  their  heirs  and  assigns,  and  the  trustees  for  the  time  bdng, 
do  and  shall  permit  John  Wesley,  late  of  Lincoln  College, 
Oxford,  clerk,  and  such  other  person  and  persons  as  he  shall  for 
that  purpose  from  time  to  time  nominate  and  appoint,  from  tame 
to  time,  and  at  all  times  during  his  life,  at  his  will  and  pleasure, 
to  have  and  enjoy  the  free  use  and  benefit  of  the  said  premises, 
that  he,  John  Wesley,  and  such  person  and  persons  as  he  shall 
nominate  and  appoint,  may  therein  preach  and  expound  God's 
Holy  Word ;  and  from  and  after  his  deces^  upon  further  trust 
in  like  manner,  that  the  trustees  shall  allow  Charles  Wesley, 
his  brother,  and  such  persons  as  he  shall  appoint,  to  preach ;  and 
after  the  death  of  Charles  Wesley,  then  upon  trust  that  they 
shall  permit  and  suffer  William  Grimshaw,  of  Haworth,  in  the 
county  of  York,  clerk,  and  such  other  persons  as  he  shall  appoint, 
to  use  and  enjoy  the  premises  for  the  like  purposes ;  and  after 
the  decease  of  the  survivor  of  them,  John  Wesley,   Charles 
Wesley,  and  William  Grimshaw,  then  upon  trust  and  con- 
fidence, and  to  the  intent,  that  the  nineteen  persons,  or  the 
major  part  of  them,  and  the  survivors  and  survivor  of  them,  and 
the  major  part  of  the  trustees  for  the  time  being,  according  to  the 
true  intent  and  meaning  of  these  presents,  shall  from  time  to  time, 
and  at  all  times  for  ever  thereafter,  monthly  or  oftener,  at  their 
discretion,  nominate  and  appoint  one  or  more  fit  person  or  per- 
sons to  preach  and  expound  God's   Holy  Word  in  the  said 
house,  in  the  same  manner  as  near  as  may  be  as  God's  Holy 
Word  is  now  preached  and  expounded  there ;  and  upon  further 
trust  that  when  any  of  the  trustees  should  die  or  remove  their 
residence  twelve  miles  from  the  said  house,  or  resign,  the  rest 
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of  the  trustees  should  elect  some  other  fit  person  or  persons  to 
be  a  trustee  or  trustees  to  fill  up  such  vacancies  and  keep  up 
the  number  of  nineteen  trustees ;  and  that  when  the  trustees  in 
whom  the  l^al  estate  in  the  said  house  and  premises  should 
be  vested  should  be  reduced  to  five  or  less^  then  and  so  soon  as 
the  number  of  trustees  should  be  filled  up  and  made  nineteen, 
the  trustee  or  trustees  in  whom  the  legal  estate  should  be, 
tthould  convey  the  said  house  and  premises  to  the  use  of  them- 
selves or  himself,  and  the  rest  of  the  trustees  for  the  time  being, 
and  80  from  time  to  time  for  ever  thereafter,  as  often  as  the 
said  trustees  should  be  reduced  to  the  number  of  five  or  less. 
Then  there  is  a  proviso  that  every  such  preacher  or  minister 
from  time  to  time  to  be  appointed,  so  long  as  he  shall  continue 
m  his  office,  shall  preach  or  expound  twice  every  Sunday,  Christ- 
mas Day,  New  Year's  Day,  and  Good  Friday,  to  wit,  in  the 
morning  and  again  in  the  evening,  and  once  every  Thursday,  in 
the  evening,  in  or  at  the  place  aforesaid,  as  has  been  usual  and 
customary  to  be  done. 

That  was  the  original  deed.     It  may  be  taken  as  established 
that  from  the  time  of  the  execution  of  this  deed  up  to  the  year 
1782,  its  trusts  were  duly  executed.     Mr.  Wesley  from  time  to 
time  appointed  a  preacher,  who  duly  preached  and  expounded 
the  Word  of  God  in  the  Birstal  Chapel,  according  to  the  terms 
of  the  deed.     In  that  year  (1782)  nine  of  the  trustees  named 
in  the  deed  of  1751  had  died,  and  the  ten  survivors,  by  a  deed 
of  bai^n  and  sale  enrolled,  dated  the  7th  of  May  1782,  con- 
veyed the  trust  property  to  nine  new  trustees,  to  hold  to  the 
use  of  them  and  the  ten  survivors.     John  Wesley  and  Charles 
Wesley  are  named  as  conveying  parties,  with  the  surviving  ten 
trustees.     John  Wesle;  executed  the  deed,  but  Charles  Wesley 
did  not.     I  may  observe,  in  passing,  that  the  effect  of  this  deed 
was  to  vest  the  legal  estate  in  the  nine  new  trustees  only,  but 
this  is  not  material.  I  may  observe,  also,  that  in  all  these  bargains 
and  sales  the  chapel  was  conveyed  to  persons  to  the  use  of  them 
and  the  old  trustees:  but  I  have  looked  attentively  at  them  all, 
and  probably  it  would  not  have  made  any  difierence,  but  in  every 
case  the  preceding  trustees  had  die^,  so  that  it  was  immaterial 
whether  the  legal  estate  was  vested  in  the  new  ones  solely,  or  in 
the  new  ones  jointly  with  the  preceding  persons.     On  the  next 
day,  the  8th  of  May  1782,  another  deed  was  executed  by  the 
same  persons  who  executed  the  former  deed,  for  the  purpose  of 
declaring  the  trusts  on  which  the  property  was  to  be  held. 
That  deed  is  made  between  the  same  persons,  and  it  begins  by 
reciting  that  in  or  about  the  year  1751,  certain  pious  and  well- 
disposed  persons,  called  "  Methodists,"  animated  with  a  most 

EQ. — ^VOIi.  III.  Z  Z  ^^ 
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laudable  zeal  for  the  promoting  of  scriptural  Christiamty,  pur- 
chased a  plot  or  parcel  of  ground  situate  in  Birstal  aforeeud, 
containing  in  the  whole  about  4672  square  yards,  and  thereon 
erected  a  small  commodious  house  or  tenement,  with  Buitable 
offices  and  other  conveniences,  part  of  which  house  they  set 
apart  for  the  public  preaching  and  expounding  of  6od*fl  Holy 
Word ;  and  the  residue  of  the  premises  was  for  a  residence  for 
the  preacher.     Then,  after  reciting  the  former  indenture  of  the 
3rd  of  December  1751,  and  the  deed  of  the  day  before,  whereby 
the  surviving  trustees  had  conveyed  the  property  to  the  new 
trustees,  it  contains  the  following  recital :  **  And  whereas  by  rea- 
son of  the  increase  of  members  and  other  well-disposed  hearers, 
the  said  preaching-house  is  become  wholly  insufficient  to  contiuQ 
all  those  who  are  mindful  to  attend  the  preaching  therein,  and 
therefore  the  members  of  the  said  society,  as  well  as  the  parties 
to  these  presents,  have  unanimously  agreed  to  rebuild  and 
enlarge  it,  so  as  to  render  it  competent  to  the  good  purposes 
originally  intended,  and  it  is  estimated  that  a  sum  of  Z50L  will 
be  necessary,  besides  some  sums  which  have  been  already  sab- 
scribed  for  the  purpose.**     Then  it  is  witnessed  and  declared 
(Mr.  John  Wesley  being  one  of  the  parties)  that  this  property 
had  been  so  conveyed,  by  the  deed  of  the  day  before,  upon 
special  trust  and  confidence,  and  to  the  intent,  that  the  trustees 
to  whom  the  premises  are  limited  in  use,  in  and  by  the  last 
indenture,  and  the  survivors  of  them,  and  the  trustees  for  the 
time  being,  shall  and  do  permit  John  Wesley,  and  such  other 
persons  as  he  shall  from  time  to  time  appoint  during  his  natural 
life,  to  have  and  enjoy  the  free  use  and  benefit  of  the  premises^ 
that  John  Wesley,  and  such  other  person  as  he  appoints,  may 
therein  preach  and  expound  God's  Holy  Word,  subject  never- 
theless to  the  declaration  or  agreement  thereinafter  inserted 
concerning  the  receipt  and  application  of  the  pew  rents;  and 
upon  further  trust,  in  like  manner,  as  to  Charles  Wesley  after 
the  death  of  John  Wesley  ;  and  upon  further  trust  and  confi- 
dence, and  to  the  intent  that  the  trustees  for  the   time  being, 
and  the  survivors  of  them,  shall  at  all  timecf  afterwards  (that  is 
to  say,  after  the  death  of  J.ohn  a^d  Charles  Wesley)  '*  permit 
and  suffer  the  premises  to  be  held  and  enjoyed  for  the  purposes 
aforesaid  by  such  persons  as  shall  successively  be  chosen  and 
appointed  to  preach  in  the  said  house  by  the  trustees  of  the 
said  premises  for  the  time  being,  and  such  members  of  the  said 
society  as  have  been  class-leaders  for  three  years  at  least,  within 
any  of  the  circumjacent  villages,"  (mentioning  nine  viUi^es 
which  were  no  doubt  adjoining  Birstal)  providing  they  shall 
preach  no  other  doctrine  than  is  contained  in  Mr.  IVesltyt 
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Notes  upon    the  Old  and  New  Testament;   and  that  they 
preach  in  the  house  twice  every  Sunday^  and  at  least  one  even- 
ing in  the  week.     "  Provided  also,  and  it  is  hereby  declared, 
that  from  and  after  the  decease  of  the  survivor  of  them,  the  said 
John  Wesley  and  Charles  Wesley,  every  person  who  shall  be 
appointed  to  preach  in  the  said  house  shall  hold  and  enjoy  the 
said  premises,  and  exercise  the  function  or  office  of  a  preacher 
or  pastor  there  only  during  the  goodwill  and  pleasure  of  the 
major  part  of  such  trustees  and  class-leaders  as  aforesaid ;  and 
that  it  shall  and  may  be  lawful  to  and  for  the  major  part  of 
such  trustees  and  class-leaders  to  deprive,  remove,  or  su^nd 
the  preacher  or  pastor  of  the  said  society  for  the  time  being,  at 
their  free  will  and  pleasure,  and  to  substitute  and  appoint  other 
preachers  or  pastors  in  the  place  of  him  or  them  so  deprived  or 
removed."     Then  there  is  a  declaration  as  to  the  uses  that  some 
of  the  other  buildings  are  to  be  put  to,  and  a  declaration  that 
notwithstanding    any  of  these  trusts,  inasmuch  as  expenses 
had  been  and  would  be  incurred  in  the  completing  of  the  build- 
ing, it  was  to  be  competent  to  the  trustees  to  let  the  pews  in 
order  to  raise  the  fund  to  reimburse  the  sums  that  were  applied 
to  that  purpose. 

It  appears,  therefore,  that  before  the  year  1782  additional 
buildings  had  been  erected  on  the  trust  property,  and  that  a 
considerable  enlargement  of  the  chapel  was  then  contemplated, 
to  provide  for  which  a  sum  had  been  raised  by  voluntary  con- 
tributions, and  further  sums  were  agreed  to  be  advanced  on  the 
security  of  the  pew-rents.     The  declaration  of  trust  provides  for 
raising  these  rents  by  the  trustees,  and  for  the  application  of 
the  money  in  the  liquidation  of  the  contemplated  debt,  and 
support  of  the  preachers  during  the  life  of  John  Wesley,  who, 
in  fact^  survived  his  brother  Charles*     The  preacher  was  to  be 
appointed  by  him,  as  had  been  provided  by  the  deed  of  1751. 
After  his  death,  the  appointment  was  to  be  made  by  the  trus- 
tees, not  alone,  as  had  been  stipulated  in  the  former  deed,  but 
in  conjunction  with  the  class-leaders  of  several  adjoining  vil- 
lages, enumerated  in  the  deed.     The  information  states  that 
shortlj  after  the  date  of  these  deeds,  the  preaching-house  was 
completely  rebuilt.     In  the  years  1809  and  1812,  two  small 
pieces  of  land  adjoining  the  meeting-house,  on  one  of  which  a 
house  had  been  built,  were  duly  conveyed  to  Thomas  Crowther 
and  Amos  Street,  and  their  heirs ;  and  although  no  declaration 
of  trust  was  then  executed  by  them,  yet  it  may  be  taken  as 
established  that  these  conveyances  were  made  in  order  that  the 
land   conveyed  might  be  taken  as  an  addition  to  the  original 

property^  and  for  the  greater  convenience  of  its  occupants. 
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Before  the  year  1818,  all  the  original  trustees  of  1751,  and 
seven  of  the  nine  additional  trustees  appointed  in  1782|  bad 
died ;  so  that  the  whole  of  the  original  property  had  become 
vested  in  the  only  two  surviving  trustees  of  the  deed  of  1782. 
These  two  surviving  trustees,  by  a  deed  of  bargun  and  sale 
enrolled,  dated  the  22nd  of  January  1818,  conveyed  to  the 
seventeen  new  trustees,  to  the  use  as  expressed,  of  themselTei) 
and  such  new  trustees ;  and  by  another  deed  of  the  same  date, 
Crowther  and  Street  conveyed  the  land  vested  in  them  to  the 
use  of  the  same  nineteen  trustees  in  whom  the  original  property 
then*  was,  or  was  supposed  to  be  vested. 

Previously  to  the  year  1835  nine  of  the  trustees  died,  and 
five  of  the  remaining  ten  were  desirous  of  retiring  from  the 
trust ;  and  accordingly,  by  an  indenture  of  bargain  and  sale 
enrolled,  dated  the  7th  of  September  1835,  the  ten  survivii^ 
trustees  conveyed  all  the  trust  premises  to  fourteen  new  trustees, 
to  the  use  of  themselves  and  the  five  old  trustees  who  did  not 
wish  to  retire,  and  their  heirs.     By  a  declaration  of  trust,  dated 
the  following  day,  that  is,  on  the  8th  of  September  1835,  and 
made  by  the  five  continuing  and  fourteen  new  trustees,  it  n^ 
declared  that  the  property  was  to  be  held  on  trusts  substantially 
the  same  as  had  been  declared  by  the  deed  of  1782,  except  that 
one  of  the  villages  (the  class-leaders  of  which  were,  according 
to  the  deed  of  1782,  to  concur  with  the  trustees  in  appointang 
the  preacher)  was  omitted  in  the  deed  of  1835.     Nine  villages 
were  named  in  the  former,  and  only  eight  in  the  latter. 

By  indenture  of  bargain  and  sale,  dated  the  25th  of  April 
1843,  another  small  piece  of  ground  adjoining  the  chapel  was 
conveyed  to  the  then  surviving  trustees  of  the  deed  of  1835. 
In  1846  the  chapel  was  rebuilt  on  an  enlarged  scale,  and  there 
was  a  debt  of  1800Z.  incurred  in  such  rebuilding,  and  in  former 
alterations  and  repairs,  now  charged  on  the  property.    At  or 
about  the  time  of  the  last  alterations  and  the  rebuilding,  disr 
putes  arose  as  to  the  right  to  appoint  the  preachers :  the  tros* 
tees,  or  some  of  them,  contending  that,  under  the  several  deeds 
to  which  I  have  referred,  the  right  was  in  them,  either  alone  or 
jointly  with  the  class-leaders  of  the  eight  or  nine  villages  ad- 
joining Birstal ;  whereas  the  relators  and  others  of  the  tnu- 
tees  contended  that  the  right  was  not  in  the  trustees,  but  in  a 
body  called  the  "  Wesleyan  Conference."     That  body  may  be 
considered  as  owing  its  actual  definite  form  and  character  to  a 
deed-poll  under  the  hand  and  seal  of  John  Wesley,  dated  the 
28th  of  February  1784,  although  it  had  unquestionably  ex- 
isted for  many  years  previously.     That  deed-poll  is  thus  stated 
in  the  information :  —  **  By  this  deed-poll,    amongst   other 
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things,  he  (that  is  John  Wesley)  declared  that  the  Conference 
consisted  of  one  hundred  persons  therein  named ;  he  provided 
for  their  assembling  annually;    that  the  act  of  the  majority 
should  be  binding  on  the  whole  body ;  that  vacancies  in  the 
body  should  be  supplied  by  the  election  of  the  Conference ; 
that  they  should  choose   a  president  and  secretary  of  their 
assembly  out  of  themselves,  who  should  continue  such  until  the 
election  of  their  successors ;  that  they  might  expel  persons  from 
being  members  of  the  Conference,  or  in  connection  therewith, 
or  upon  trial ;  that  they  might  admit  into  connection  with  them, 
or  upon  trial,  any  approved  persons  to  be  preachers  and  ex- 
pounders of  God's  Holy  Word,  under  the  care  and  direction  of 
the  Conference ;  that  they  should  not  appoint  any  person  to 
the  use  and  enjoyment  of  any  chattels  belonging  to  the  Me- 
thodists, who  was  not  either  a  member  of  Conference,  or  ad- 
mitted into  connection  with  them,  or  upon  trial,  nor  appoint 
any  person  for  more  than  three  years  successively  to  the'  use 
and  enjoyment  of  any  such  chapel,  except  ordained  ministers  of 
the  Church  of  England ;  and  that  whenever  the  Conference 
should  be  reduced  to  the  number  of  forty  members  for  three 
yearly  assemblies  successively,  or  should  neglect  to  meet  for 
three  years,  it  should  be  extinguished,  and  its  powers  should 
cease,  and  the  chapels  should  vest  in  the  trustees."     That  is  the 
statement  of  the  deed  in  the  information.     On  referring  to  the 
deed  itself,  or  to  a  printed  copy  which  was  handed  to  me,  and 
which  I  understand  I  may  take  as  an  accurate  copy,  it  appears 
that  the  statement  of  it  in  the  information  is  not  quite  correct,  or 
nuher  does  not  give  everything  which  is  considered  by  some  of  the 
parties  in  this  case  as  material,  and  therefore,  I  will  shortly  state 
what  the  deed  itself  is.     It  begins  thus : — *^  To  all  to  whom  these 
presen^  shall  come,  John  Wesley  sends  greeting."  Then  it  recites 
that  divers  buildings,  called  chapels,  had  been  given  and  conveyed 
by  John  Wesley  to  certain  persons  and  their  heirs,  upon  trust 
that  the  trustees  should  permit  and  suffer  John  Wesley  and 
such  persons  as  he  should  appoint,  during  his  life,  to  have  and 
enjoy  the  free  use  and  benefit  of  the  premises  to  expound  Grod's 
Holy  Word  therein,  and  then,  after  his  death,  that  they  should 
in  like  manner  permit  and  suffer  Charles  Wesley,  his  brother, 
or  such  persons  as  he  should  appoint ;  and  after  the  decease  of 
the  survivor  of  them,  John  Wesley  and  Charles  Wesley,  (the 
third  gentleman,  Grimshaw,  it  may  be  remarked,  had  died  pre- 
viously to  this  time)  then  upon  further  trust  **  that  the  trus- 
tees and  the  survivor  of  them,  their  heirs  and  assigns  in  the 
trusts  for  the  time  being,  should  permit  and  suffer  such  persons, 

and  for  such  time  and   times,  as  should  be  appointed  at  the 
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yearly  Conference  of  the  people  called  MethodUtB,  to  eojoj 
the  property  and  preach  therein."     That  was  a  recital  as  to 
CHANCEixoa.  chapels  which  Mr.  Wesley  had  himself  given  for  these  purposes. 
The  deed  then  continues :  —  **  And  whereas,  divers  persons 
have  in  like  manner  given  or  conveyed  many  chapels  on  the 
same   trusts,  and   whereas,  for  rendering  effectual  the  trusts 
created  by  the  said  several  gifts  or  conveyances,  and  that  no 
doubt  or  litigation  may  arise  with  respect  unto  the  same,  or  the 
interpretation  and  true  meaning  thereof,  it  has  been  thought 
expedient  by  the  said  John  Wesley,  on  behalf  of  himself  as 
donor  of  the  several  chapels,  with  the  messuages,  dweUing* 
houses,  or  appurtenances  before  mentioned,  as  of  the  donon  of 
the  said  other  chapels,  with  the  messuages,  dwelling-houses,  or 
appurtenances  to  the  same  belonging,  given  or  conveyed  to  the 
like  uses  and  trusts,  to  explain  the  words  ^  yearly  Conference 
of  the  people  called  Methodists,'  contained  in  all  the  said  trnst 
deeds,  and  to  declare  what  persons  are  members  of  the  said 
Conference."     Then  the  deed  declares  that  this  Conference 
"  hath  always  heretofore  consisted  of  the  preachers  and  ex- 
pounders of  God's  Holy  Word,  commonly  called  '  Methodist 
Preachers,'  in  connection  with,  and  under  the  care  of,  the  said 
John  Wesley,  whom  he  hath  thought  expedient,  year  after 
year,  to  summon  to  meet  him  in  one  or  other  of  the  said  places 
of  London,  Bristol,  or  Leeds,  to  advise  with  them  for  the  pro- 
motion of  the  Gospel  of  Christ  to  appoint  the  said  persons," 
and  so  on.     Then  it  declares  who  are  the  present  members  of 
the  Conference,  and  the  mode  in  which  the  body  is  to  be  kept 
up  for  the  future.     The  distinction  between  the  deed  itself  and 
the  statement  of  it  is,  that  by  the  deed  itself  it  appears  that 
this  definition  of  the  persons  who  were  to  constitute  the  body 
called  the  **  Conference,"  was  made  with  reference  to  those 
chapels  only  on  which  after  the  death  of  John  Wesley,  the 
appointment  was  to  rest  with  them.     In  truth,  for  any  other 
purposes,  it  does  not  seem  material  that  such  a  deed  should  have 
been  executed.     The  litigation  and  doubt  which   it  wis  the 
object  of  Mr.  Wesley  to  prevent,  was  a  litigation  and  a  doubt 
as  to  who  were  to  be  the  persons  actually  entitled  to  appoint  to 
the  chapels  after  his  death,  when  his   appointment  had  been 
vested  in  a  body  called  the  '^  Conference."    That  is  what  was 
put  forward  on  the  part  of  the  defendants. 

The  relators  contend  that,  looking  to  the  history  of  thn 
chapel,  its  original  connection  with  John  Wesley,  and  the 
manifest  object  of  its  founders,  the  appointment  of  the  preacbos 
must  rest  with  the  Conference ;  for  that  the  right  of  appointing 
preachers  in  any  other  body  would  be  inconsistent  with,  and 
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subyersiTe  of,  the  whole  principle  of  the  Methodist  connection ; 
and  the  main  object  of  the  present  information  is  to  establish 
this  right  in  the  Conference. 

The  information  states  the  original  de^  of  1751,  and  the 
sabeeqiient  deeds  relating  to  the  chapel  and  the  other  trust  pro- 
perty, and  also  the  deed*poll  of  1784,  by  which  the  Conference 
was  oiganized,  and  the  first  three  paragraphs  of  the  prayer  are 
as  follows :  "  First,  that  it  may  be  declared  that  the  meeting  or 
preaching  house,  chapel,  lands,  and  premises  comprised  in  the 
herembefore  stated  indenture  of  the  3rd  of  December  1751, 
was  acquired  by  the  original  trustees  thereof,  subject  to  trusts, 
appropriating  the  same  as  a  place  of  religious  worship  for  the 
said  people  called  Methodists,  in  the  connection  of  the  late  Rot. 
John  Wesley,  and  to  be  used  in  accordance  with  the  religious 
constitution  of  the  said  people.     Secondly,  that  it  may  be  de- 
ckred  that  the  said  dwelling-houses,  buildings,  lands,  and  pre- 
mises, comprised  in  the  said  several  hereinbefore  stated  inden- 
tnres  of  the  4th  and  5th  of  December  1809,  the  12th  of  August 
1812,  and  the  25th  of  April  1843,  respectively,  were  acquired 
by  the  original  trustees  thereof,  subject  to  trusts,  appropriating 
the  same  for  purposes  corresponding  with  or  auxiliary  to  the 
purposes  for  which  the  premises  comprised  in  the  said  inden- 
ture of  the  3rd  of  December   1751   were  then  applicable* 
Thirdly,  that  it  may  be  declared  that  the  said  several  inden- 
tures of  the  3rd  of  December  1751,  the  4th  and  5th  of  Decem- 
ber 1809,  12th  of  August  1812,  and  the  25th  of  April  1843 
respectively,  do  not  sufficiently  declare  or  adequately  provide 
for  the  objects  of  the  foundations ;  and  that  the  trust  premises, 
now  consisting  of  the  said  newly  erected  meeting-house,  and  of 
the  said  dwelling-houses,  school-houses,  lands,  and  other  here- 
ditaments comprised  in  the  said  several  aforesaid  indentures 
respectively,  ought  henceforth  to  be  held  and  appropriated  by 
the  trustees  thereof  for  the  time  being,  upon  such  a  scheme  of 
trusts  as  will  best  effectuate  the  objects  of  the  foundations, 
r^ard  being  had  to  the  existing  circumstances  of  the  case." 

The  point  for  decision  is,  whether  the  relators  have  esta- 
blished a  title  to  this  relief.  That  they  are  not  entitled  to  what 
they  ask  on  the  face  of  the  deeds  themselves  is  quite  certain. 
The  provision,  as  to  the  appointment  of  preachers,  after  the 
death  of  John  Wesley,  Charles  Wesley,  and  W.  Grimshaw, 
(that  is  after  the  death  of  John  Wesley,  for  he  was  the  survi- 
vor) is  perfectly  clear.  There  is  a  variance,  indeed,  between 
the  original  deed  of  1751  and  the  subsequent  deeds  of  1782 
and  1835  ;  the  former  having  vested  the  appointment  in  the  trus- 
tees alone,  the  two  latter  in  them,  together  with  the  class-leaders 
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,  ^^^^'  ,  of  some  parishes  or  villages  near  Birstal.  And  again  there  13 
Lord  ^  variance  between  the  two  latter  deeds,  for  one  of  the  vilL^es 
Chancellor,  named  in  the  deed  of  1782  is  not  named  in  that  of  1835.  But 
upon  no  possible  construction  of  anj  of  the  deeds  could  it  be 
contended  that  under  them  the  Conference  had  any  right  what- 
ever. Indeed,  this  was  not  disputed ;  but  it  was  argued  that 
either  the  original  deed  must  be  corrected,  as  not  properly  re- 
presenting the  intention  of  its  framers,  or  if  this  cannot  be 
done,  then  that,  looking  at  all  the  evidence  in  the  cause,  it  is 
plain  that  the  deed  does  not  adequately  provide  for  the  object 
which  the  founders  of  the  charity  had  in  view ;  and  so  that 
relief  must  be  given  in  spite  of  the  deed,  in  order  to  carry  into 
effect  the  paramount  object  of  the  founders,  not  fully  accom- 
plished by  the  deed. 

On  the  first  point,  that  the  Court  ought  to  correct  the  deed, 
or  to  ^t  upon  it  as  if  corrected,  I  need  hardly  say  much.  The 
proposition,  though  made,  was  but  feebly  insisted  on.  Indeed, 
it  must  have  been  felt  to  be  untenable.  The  argument  was, 
that  the  persons  competent  to  declare  the  trusts  were  not  the 
trustees,  but  those  who  subscribed  the  funds  by  which  the 
property  was  purchased.  But,  in  the  first  place,  I  can  dis- 
cover no  evidence  showing  conclusively  that  the  whole  of  the 
money  was  not  subscribed  by  the  nineteen  persons  to  whom 
the  property  was  originally  conveyed.  Even  if  the  contrary  of 
this  were  shown,  and  it  were  made  out  by  sufficient  proof,  ac- 
cording to  what  was  certainly  the  great  probability  of  the  case, 
that  other  persons  besides  the  nineteen  bargainees  named  in  the 
deed  of  1751  had  contributed  to  the  purchase,  still,  I  think  it 
must,  in  the  absence  of  proof  to  the  contrary,  be  taken  for 
granted  that  those  other  persons  either  knew  and  approved  of 
the  trusts  actually  declared,  or  else  were  content  to  delegate  to 
the  trustees  the  power  and  duty  of  declaring  them.  I  agree 
with  Yice-Chancellor  Wood  in  his  observations  on  this  part  of 
the  case,  that  where  a  fund  is  raised  for  a  charitable  purpose 
like  that  of  founding  a  chapel,  and  the  contributors  are  so 
numerous  as  to  preclude  the  possibility  of  their  all  concurring 
in  any  instrument  declaring  the  trusts,  and  such  a  declaration 
of  trusts  is  made  by  the  persons  in  whom  the  property  is  vested 
at  or  about  the  time  when  the  sums  are  raised,  that  dedaration 
may  reasonably  be  taken  prima  facie  as  a  true  exposition  of  the 
minds  of  the  contributors.  The  presumption  is,  that  the  trusts 
declared  were  those  which  the  contributors  intended.  It  would 
be  open  to  them,  if  the  trusts  were  not  so  framed  as  to  effect 
the  object  they  had  in  view,  to  take  steps  to  get  any  ^xor  cor- 
rected.     If  no  steps  were  taken  it  may  be  assumed  that  the 
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instrument  declaring  the  trusts  fairly  embodies  the  intention  of 
ibe  contributors. 

The  present  infordiation  must,  therefore^  be  disposed  of  on 
the  assumption  that  the  deed  of  1751  was  such  as  the  founders 
of  this  charity  meant  it  to  be.     Starting,  however,  from  that  as 
an  admitted  proposition,  the  relators  contend  that  they  have 
shown  by  a  great  body  of  parol  evidence,  relating  partly  to  the 
rise  and  progress  and  final  establishment  of  the  Methodist  body, 
and  partly  to  the  circumstances  connected  with  the  founders  of 
this  chapel,  whatever  may  be  the  provisions  of  the  deed,  that 
the  founders  had  in  view  a  paramount  object,  to  which,  it  must 
be  understood,  they  meant  the  provisions  of  the  deed,  if  neces* 
saiy,  to  give  way.     The  paramount  object  of  those  who  founded 
the  chapel  was,  it  is  said,  to  appropriate  it  as  a  place  of  re- 
ligious worship  for  the  "  people  called  Methodists  "  in  the  con- 
nection of  the  Bev.  John  Wesley,  to  be  used  in  accordance  with 
the  religious  constitution  of  the  said  people.     It  is  further  said 
to  be  inconsistent  with  that  constitution,  that  the  preachers 
should  be  appointed  by  any  other  authority  than  that  of  the 
Conference ;  and,  therefore,  the  provision  in  the  deed  of  I75I, 
vesting  the  power  of  appointment  in  the  trustees,  must  be  re- 
jected as  being  inconsistent  with  the  great  primary  object  of  the 
founders.     This  view  of  the  case  is  substantially  adopted  by  the 
Vice- Chancellor  J 'OB  appears,  not  only  from  the  able  review  of 
the  facts  which  is  found  in  his  reported  judgment,  but  also  from 
the  decree  itself,  which  fully  states  the  grounds  on  which  the 
relief  was  given.     That  decree,  so  far  as  it  is  necessary  to  state  it, 
is  as  follows :  ^*  It  appearing  to  the  Court  that  at  the  date  of  the 
indenture  of  the  3rd  of  December  1751,  in  the  information  filed 
in  this  cause  mentioned,  the  building  called  <  The  New  Meeting- 
house '  therein  mentioned,  situate  at  Birstal,  in  the  county  of 
York,  was  erected  by  and  for  the  use  of  the  society  originally 
formed  under  the  ministry  of  John  Nelson  in  the  said  inform- 
ation mentioned,  and  that  at  the  date  of  the  said  indenture  such 
society  bad  been  united  to  and  formed  part  of  a  larger  asso- 
ciation, organized  by  the  Rev.  John  Wesley,  and  by  him  styled 
^  the  people  called  Methodists,'  and  that  such  larger  association 
consisted  of  societies,  several  of  which  were  respectively  united 
in  circuits,  and  that  for  each  of  such  circuits  travelling  preachers 
were  from  time  to  time  appointed  to  minister  in  the  chapels  of 
the  circuits  by  the  said  John  Wesley,  with  the  advice  of  certain 
preachers  called  together  by  him  to  a  yearly  Conference ;  one 
of  which  preachers  was  styled  *  assistant,'  and  was  appointed  to 
take  charge  of  the  societies  in  the  circuit  and  of  the  other 
preachers  therein,   and  such  travelling  preachers  alone  per- 
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formed  the  regular  ministrations  and  seryices  in  the  seTeral 
chapels  of  the  circuit ;  and  it  further  appearing  that  at  the  date 
of  the  said  indenture  the  said  society  at  Birstal  was  united 
with  several  other  societies  in  a  circuit  called  '  The  Birstal 
Circuity '  this  Court  doth  declare  that  the  said  meeting-hoiue 
or  chapel  and  premises  in  the  said  indenture  mentioned,  were 
intended  and  ought  at  all  times  to  be  used,  occupied,  and  en- 
joyed as  a  place  of  religious  worship  for  the  said  sodety  at 
Birstal,  of  the  said  people  called  Methodists,  and  for  such  other 
services  and  meetings  as  may  be  duly  held  therein,  in  accord- 
ance with  the  rules  and  regulations  of  the  said  people  called 
Methodists ;  and  doth  declare  that,  according  to  the  true  intent 
and  meaning  of  the  said  indenture,  the  preacher  or  minister 
therein  referred  to  and  directed  to  be  appointed  as  therein  men- 
tioned, was  intended  to  be,  and  ought  at  all  times  to  be,  one  of 
the  preachers  of  the  circuit  of  which  the  said  society  at  Birstal 
may  form  part :  and  it  further  appearing  to  the  Court  that  the 
said  circuit  preachers,  and  in  particular  those  of  the  Birstal 
Circuity  were,  at  and  before  the  date  of  the  said  indenture,  and  at 
all  times  thereafter  during  the  lifetime  of  the  said  John  Weslej, 
appointed  either  by  the  said  John  Wesley,  with  the  advice  of 
the  said  Conference,  or  by  the  said  Conference,  presided  over 
by  the  sud  John  Wesley,  and  that  during  the  lifetime  of  the 
said  John  Wesley  the  members  of  such  Conference  were  defined, 
and  the  mode  of  continuing  the  same  regulated,  by  a  certain 
deed-poll,  dated  the  28th  of  February  1784,  and  that  anoe  the 
death  of  the  sud  John  Wesley,  the  appointment  of  all  the 
circuit  preachers,  and  in  particular  of  the  preachers  of  the  sud 
Birstal  Circuit,  has  been  made,  and  that  according  to  the  rules 
and   regulations  of  the  said  people  called  Methodists  such 
appointment  ought  to  be  made,  by  the  Conference  only,  thb 
Court  doth  declare  that  the  trusts  contained  in  the  said  inden- 
ture with  reference  to  the  appointment  of  a  preacher  in  the  said 
chapel  after  the  decease  of  the  survivor  of  John  Wesley^  Charles 
Wesley,  and  William  Grimshaw,  therein  mentioned,  by  the 
major  part  of  the  trustees  for  the  time  being  of  the  said  inden- 
ture, cannot  be  carried  into  effect  consistently  with^  the  due 
appointment  of  such  preacher  or  minister  as  by  the  said  indenture 
was  intended  to  be  provided  for  the  said  chapel ;  and  that  the 
said  trust  premises  ought  at  all  times  to  be  held  by  the  trustees 
for  the  time  being  acting  under  the  said  indenture,  upon  trust 
to  permit  and  suffer  such  persons,  being  preachers  or  ministera 
of  the  Birstal  Circuit,  or  of  the  circuit  of  which  the  said  society 
at  Birstal  may  for  the  time  being  form  part,  as  shall  fnKn  time 
to  time  be  duly  appointed  by  the  said  Conference  for  that  pur- 
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pose,  to  have  and  enjoy  the  free  use  and  benefit  of  the  said 
trust  premises  in  accordance  with  j;he  trusts  hereby  declared ; 
also  to  permit  such  services  and  meetings  to  be  performed  and 
held  therein^  and  by  such  person  or  persons,  and  in  such  manner 
as  shall  be  in  accordance  with  the  rules  and  regulations  of  the 
said  people  called  Methodists :  and  doth  declare  that  the  inden- 
ture of  the  8th  of  May  1782  in  the  said  information  mentioned, 
so  far  as  it  purports  in  any  v?ay  to  vary  the  trusts,  cannot  have 
effect.'*     Then  there  are  the  same  declarations  substantially 
made  with  regard  to  all  the  other  deeds,  whereby  subsequent 
property  was  conveyed  upon  the  same  trusts.     Now,  speaking 
with  all  the  diffidence  which  any  Judge  must  experience  when 
differing  from  Yice-Chancellor  ffood  on  any  point,  and  more 
especially  upon  one   which  has  evidently  received  so  much 
thought  and  attention  from  him  as  the  present  case,  I  confess 
that  I  do  entertain  a  very  decided  opinion  that  this  is  a  purpose 
for  which  parol  evidence  is  altogether  inadmissible.     In  Lady 
HmUy^s  Case  (a),  and  in  the  later  case  from  Dublin  (i),  parol 
evidence  was  received  only  to  enable  the  Court  to  understand 
and  construe  the  deeds  under  which  the  trusts  existed.     The 
great  question  in  the  former  case  was,  as  to  what  was  the  sense 
in  which  the  words  **  Godly  preachers  of  Christ's  Holy  Gospel  '* 
were  to  be  understood  in  the  deed  creating  the  trusts ;  and  in 
the  iatter,  the  question  was  in  like  manner  as  to  the  meaning  of 
the  words  "  Protestant  Dissenters."     In  both  these  cases  parol 
evidence  was  necessary  in  order  to  enable  the  Court  rightly  to 
understand  the  deed.     Certain  words  were  used  which  it  was 
necessary  to  construe,   and  this  could  not  be  done  without 
admitting  a  great  deal  of  evidence  as  to  the  state  of  religious 
parties  at  the  time  when  the  deed  was  framed ;  and  for  such  a 
purpose  the  evidence  was  most  reasonable.     It  is  like  the  evi- 
dence afforded  by  a  dictionary,  which  enables  us  to  translate  a 
foreign  language,  or  a  book  of  science  which  gives  us  the  mean- 
ing of  words  of  art ;  but  neither  the  authority  of  Lord  Lyndhursi 
in  this  Courts  nor  that  of  Lord  Si.  Leonards  in  Ireland,  nor, 
finally,  that  of  the  House  of  Lords,  which  sanctioned  the  ad« 
mission  of  such  evidence  in  the  two  cases  I  have  referred  to, 
afford  any  support  whatever  to  its  reception  in  this  case ;  where 
it  is  looked  at,  not  for  the  purpose  of  enabling  the  Court  the 
better  to  understand  the  deed,-  but  for  the  purpose  of  proving 
that  the  provisions  in  the  deed  giving  the  appointment  of  the 
preachers  to  the  trustees,  would,  after  the  death  of  Mr.  Wesley^ 

{a\  Shtn-e  t.  Wilson,  9  CI.  &  Fin.      mond,  1  Dr.  &  War.  353. ;   S.  C. 
S56.  2  Ho.  of  Lds.  Ca.  837. 

(6)  Attomey-Oeneral    v.    Drum- 
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clash  with  the  general  system  of  Methodism,  which  it  is  sup* 
posed  could  not  have  been  intended  bj  the  founders. 

It  was^  indeed,  argued  on  the  part  of  the  relators,  and  the 
argument  was  to  some  extent  relied  on  by  the  Vice-ChawxUor 
in  his  judgment,  that  parol  evidence  was  necessary  for  ezpliuniiig 
that  part  of  the  deed  which  relates  to  the  preaching.  The 
preachers,  to  be  from  time  to  time  appointed,  were  '^to  preach 
and  expound  6od*s  Holy  Word  in  the  same  manner,  as  near  ^ 
may  be,  as  God's  Holy  Word  is  now  preached  and  expounded 
there."  If  there  was  any  question  as  to  how  God's  Holy  Word 
<*  was  preached  and  expounded  in  the  chapel  in  the  year  1751, 
parol  evidence  would  be  clearly  admissible  for  clearing  up  that 
doubt ;  but  I  think  that  passage  merely  refers  to  the  doctrine 
inculcated,  and  the  mode  of  inculcating  it.  It  cannot  surelj 
have  any  reference  to  the  mode  of  appointing  the  preachers,  or 
to  the  persons  by  whom  the  appointment  was  to  be  made,  con- 
sidering that  the  provision  is,  that  after  Mr.  Wesley's  death  the 
trustees  shall  appoint  a  fit  person  ^^  to  preach  and  expound  Grod's 
Holy  Word  in  the  same  manner,  as  near  as  may  be,  as  (jod*fl 
Holy  Word  is  now  preached  and  expounded.**^ 

The  preachers  were  then,  as  appears  from  the  deed,  appointed 
by  Mr.  Wesley.  The  deed  provides  that  he  shall  continue  to 
appoint  them  during  his  life,  but  that,  after  his  death,  the 
trustees  should  appoint.  The  words  which  follow  relate  dearly 
to  the  duties  of  the  preacher,  and  not  to  the  mode  of  appoint- 
ment ;  and  I  repeat  that,  for  the  purpose  of  r^ulating  thoee 
duties,  by  showing  in  what  manner  Gtxl's  Holy  Word  was 
preached  in  1751,  if  that  was  a  matter  of  controversy,  parol 
evidence  would  have  been  admissible.  No  question  has  beea 
raised  on  that  head,  and  for  no  other  purpose  could  the  evidence 
be  looked  at. 

Having  come  to  a  very  decided  opinion  on  this  point,  I  need 
not  go  at  all  into  the  question  as  to  the  effect  of  the  evidence, 
if  it  could  legitimately  be  received ;  at  the  same  time  I  ought, 
perhaps,  to  state  that  the  impression  left  on  my  mind,  by  the 
evidence,  is  far  from  satisfying  me  that  the  founders  of  this 
charity  did  really  intend,  in  all  circumstances,  and  under  all 
contingencies,  to  make  themselves  part  of  what  is  called  the 
system  of  Methodism.  It  appears  from  the  minutes  of  the 
Conference  of  the  year  1749,  that  at  that  time  a  question  had 
arisen  as  to  the  proper  mode  of  settling  the  chapels  or  preadnng- 
houses,  which  it  was  intended  to  appropriate  to  the  Methodist 
body  ;  and  for  the  assistance  of  those  who  might  desire  to  make 
any  such  settlement,  a  form  of  deed  is  given  in  the  minutes  of 
Conference,  by  which  the  object  might  be  most  conveniently  at- 
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tained.  The  great  probability  is,  that  this  form  thus  promulgated      ,  ^^^^' 
in  1749,  would  be  known  to  those  who  framed  the  deed  of  1751 ;         Lord 
and  this  probability  is  strengthened  by  the  internal  evidence  Chancellor. 
arising  on  the  face  of  the  deed  itself ;  for  on  comparing  it  with     attorney- 
the  form  given  in  the  minutes  of  Conference,  I  think  the  two, 
in  many,  indeed  in  most  particulars,  strikingly  to  correspond ; 
but,  in  the  form  contained  in  the  minutes,  the  power  of  appoint- 
ing preachers  was  given  eventually  to  the  Conferenee,  whereas 
in  the  deed  of  1751  it  is  given  to  the  trustees.     To  my  mind, 
this  leads  almost  irresistibly  to  the  inference  that  the  framers 
of  the  deed  of  1751,  when  they  prepared  it,  had  the  Conference 
form  before  them,  and  followed  it  in  most  of  its  provisions ;  but 
in  the  clause  relating  to  the  appointment  of  preachers  after 
Mr.  Wesley's  death,  they  intentionally  deviated  from  it,  giving 
the  power  to  the  trustees,  and  not  to  the  Conference.     I  am 
fortified  in   this  opinion  by  what  occurred  thirty-one  years 
afterwarda     In  1782  new  trustees  were  appointed ;  there  had 
been  originally  nineteen  ti^ustees.     In  1782  the  number  was 
reduced  to  ten,  and  they  appointed  nine  new  trustees.     Mr. 
Wesley  himself  was  a  party  to  this  deed,  and  the  power  of 
appointing   preachers  after  his  death  is  still  reserved  to  the 
trustees,  as  it  had  been  previously,  save  only  that  certain  local 
officers  of  the  Wesleyan  body,  resident  in  the  neighbourhood, 
were  associated  with  them.     The  fair  inference  from  this  is, 
that  the  intention  to  exclude  the  Conference,  which  had  begun 
in  I75I9  remained  in  full  force  up  to  1782.     The  alteration 
made,  by  associating  the  trustees  and  class-leaders  of  some 
neighbouring  villages,  (whether  valid  or  not  we  need  not  now 
consider)  certainly  indicates  an  enduring  intention  to  exclude 
the  Conference,  and  so  to  deviate  from  the  model  form  of  settle^ 
ment  propounded  in  1749. 

I  may  remark,  in  particular,  that  by  the  proviso  in  this  deed 
of  1 782,  which  I  have  already  read,  it  is  declared  that  after  the 
decease  of  the  survivor  of  the  two  Wesleys,  **  every  person 
who  shall  be  appointed  to  preach  in  the  house,  shall  hold  and 
enjoy  the  premises,  and  exercise  the  function  or  office  of  a 
preacher  or  pastor  there  only  during  the  goodwill  and  pleasure 
of  the  major  part  of  such  trustees  and  class-leaders." 

These  considerations  lead  me  to  believe  that  this  Birstal 
society  was,  indeed,  desirous  of  becoming  members  of  the 
Methodist  body,  but  that  they  would  not  consent  to  be  so  at 
the  expense  of  putting  out  of  their  own  hands  the  power  of 
appointing  their  preachers.  If,  retaining  that  power,  they 
could  be  members  of  that  body,  they  were  ready  and  anxious  to 
be   so ;  but  if,  retaining  such  a  power,  they  were  no  longer 
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Methodists,  then  they  must  cease  to  be  so.  The  retention  of 
that  power  was,  from  the  first,  made  an  essential  part  of  the 
CHANcasLLOB.  ^j^ugta ;  and  I  see  nothing  warranting  me  in  saying,  even  if  that 
Attobxet^  were  a  matter  into  which  they  could  lawfully  inquire,  that  the 
connection  of  Methodism  was  the  paramount,  and  the  power  of 
appointing  preachers  a  secondary,  object 

The  result,  therefore,  is,  that  I  am  unable  to  concur  in  the 
view  of  this  case  taken  by  the  Court  below.  The  decree  pro- 
nounced by  the  Vice^  Chancellor  declares  that  the  chapel  in 
question  ought  at  all  times  to  be  used  as  a  place  of  religious 
worship  for  the  society  of  Birstal  of  the  people  called  Method- 
ists, in  accordance  with  their  rules ;  and  that  according  to  the 
true  intent  and  meaning  of  the  indenture  of  1751,  the  preacher 
or  minister  therein  directed  to  be  appointed,  was  intended  to  be 
at  all  times  one  of  the  preachers  of  the  circuit,  of  which  Birstal 
might  form  a  part.  From  this  declaration  I  feel  bound  to  dis- 
sent, because  I  can  discover  nothing  which  entitles  me  to  say 
that  the  chapel  was  necessarily  to  b^  used  as  a  place  of  religiona 
worship  for  the  people  called  Methodists,  if  any  of  the  rules  of 
that  body  should  be  inconsistent  with  the  deed  of  1751 ;  and  I 
cannot  hold  it  to  be  the  true  intent  and  meaning  of  that  deed, 
that  the  person  to  be  appointed  to  preach  and  expound  God's 
Holy  Word  in  the  chapel,  —  the  expression,  by  the  way, 
'*  preacher  or  minister,"  used  in  the  decree,  is  not  found  in  the 
deed,  —  was  necessarily  to  be  at  all  times  one  of  the  preachers 
of  the  circuit  of  which  Birstal  might  form  a  part.  The  decree 
then  declares  further,  that  the  trusts  of  the  deed  of  1751,  with 
reference  to  the  appointment  of  a  preacher  by  the  trustees,  can- 
not be  carried  into  effect ;  and  that  the  trust  premises  ought  to 
be  held  by  the  trustees  upon  trust,  to  permit  and  suffer  such 
persons,  being  preachers  or  ministers  of  the  Birstal  Circuit,  as 
shall  from  time  to  time  be  duly  appointed  by  the  Conference  for 
that  purpose,  to  hold  and  enjoy  the  premises.  My  view^  as  I 
have  already  expressed,  are  inconsistent  with  this  declaration. 

These  declarations  comprise  all  the  questions  which  were 
really  in  controversy  between  the  parties.  The  decree  goes  on, 
it  is  true,  to  appoint  new  trustees  in  the  place  of  some  who  ha?e 
died,  and  others  who  had  become  disqualified  under  the  deed  of 
1751,  by  removing  to  a  distance  above  twelve  miles  from 
Birstal ;  but  for  this  purpose  no  such  information  as  the  preeent 
was  necessary.  The  only  substantial  object  of  the  relators  was 
to  obtain  a  decree  establishing  the  right  of  Conference  to 
appoint  preachers.  In  that  they  have,  according  to  my  view 
of  the  case,  failed ;  and  I  feel  bound  to  do  what  I  think  the 
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Vke-ChaiuxUor  ought  to  have  done^  namely,  to  dismiss  the 
infonnation,  with  costs. 

Before  I  part  with  this  case  I  would  say,  that  my  attention 
was  drawn  to  some  observations  which  fell  from  me  in  the  case 
o{  Attorney^  General  v.  Hardy  (a),  as  to  what  the  Court  would 
do  in  the  case  of  appointing  new  trustees,  and  as  to  whether 
it  would  disihiss  trustees,  who,  although  they  had  not  miscon* 
ducted  themselves,  had  nevertheless  shown  themselves  not  to 
sympathize  with  the  body  for  whom  they  were  trustees.  I 
extremely  doubt  whether  I  did  not  go  too  far  in  those  observa- 
tions. What  I  there  said  was  merely  an  obiter  dictum.  I  wish, 
therefore,  not  to  permit  this  case  to  terminate  without  noticing 
it,  80  that,  if  ever  that  question  should  arise,  I  may  not  have 
that  dictum  of  mine  quoted  to  me  without  having  this  also  quoted 
at  the  same  time,  that  I  wish  to  withdraw  it. 

Solicitors:   Gregory  tf  Co.;  and  Bower  tf  Son. 

.     (a)  1  Sim.  N.  S,  857. 
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IN  RE  FRANKLIN,  A  PERSON  OF  UNSOUND 
MIND,  AND  IN  THE  MATTER  OF  THE  TRUSTEE 
ACTS,  1850  AND  1852. 

1  HIS  was  a  petition  presented  by  several  parties  who  claimed 
interests  under  the  will  of  one  Gregory  Porter,  praying  that 
two  gentlemen  might  be  appointed  to  act  as  trustees  of  the 
said  will,  and  that  "  all  the  rights  and  interests,  estates  and  pro- 
perty, powers  and  authorities  "  vested  in  one  Sarah  Franklin  (a 
person  of  unsound  mind),  as  the  surviving  legal  personal  repre- 
sentative of  the  sidd  testator,  and  as  the  surviving  trustte  of  his 
Eaid  will,  or  in  either  of  the  said  characters,  of  and  in  the  real  and 
personal  estate  of  the  said  testator,  or  either  of  them,  under  and 
by  virtue  of  his  said  will,  might  be  vested  in  the  proposed  two 
trustees,  their  heirs,  &c. 

The  testator  died  shortly  after  the  date  of  his  will,  in 
January  1828,  and  he  thereby  *'  gave  and  bequeathed  unto  his 
dear  wife,  Susannah  Porter,  all  his  real  and  personal  estate  what- 
soever and  wheresoever  for  and  during  the  term  of  her  natural 
life,  and  after  her  decease  he  desired  the  same  to  be  sold  by  his 
executors  thereinafter  named,  and  the  proceeds  of  such  sale  to 
be  divided  equally  between  his  daughter  and  other  parties 
therein  particularly  named ;  '*  and  he  appointed  his  wife  and 
bis  daughter  Sarah  Franklin  executors  of  his  wilL 


Lord 
Chancellor. 

Jim«30ii 

The  Coort  of 
Chancery  has 
not  authorit J, 
under  the 
Trustee  Acts 
of  1850  and 
1852,  to  make 
a  Testing  order 
of  real  estate 
in  proposed 
trustees,  where 
the  testator 
by  his  will 
directed  his 
"  executors  " 
to  sell  the 
estate  after 
the  death  of 
one  of  them, 
who  was  also 
tenant  for 
life;  the 
suryiying 
executor 
being  also  a 
person  of 
unsound  mind, 
not  found  so 
by  inquisition. 
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Argument, 


The  daughter  was  a  subscribing  witness^  and  took  no  bene- 
LoBD         ficial  interest  under  the  will.     The  will  was  duly  proved  by  the 
Chanckllob,    ^i^Q^  and  daughter, 

The  widow  died  in  October  1840.  The  daughter  survived,  and 
had  been  for  several  years  of  unsound  mind,  but  had  not  beenfoand 
a  lunatic  by  inquisition*  The  testator  was  possessed  of  a  small 
real  and  leasehold  estate,  and  the  widow,  during  her  lifetime, 
received  the  rents  and  profits.  Since  her  death  they  had  been 
received  and  divided  by  and  between  the  parties  entitled  (the 
petitioners)  who  now  wished  to  have  the  property  sold. 

The  question  raised  was  whether  the  Court,  under  the  Trustee 
Acts,  had  jurisdiction  to  make  a  vesting  order  to  trustees  to 
convey.  The  Lords  Justices,  before  whom  the  petition  bad 
been  opened,  recommended  that  the  Lord  Chancellor  should  be 
requested  to  hear  it. 

Mr.  JSd,  Webster^  in  support  of  the  petition,  contended  that 
the  Court  had  such  jurisdiction;  that  the  surviving  executrix 
might  have  sold  if  she  had  been  of  sane  mind :  HoueU  t. 
Barnes  {a),  recognized  and  adopted  in  Brassey  v.  Chalmers {h); 
that,  although  there  was  a  bare  power  in  the  surviving  executrix, 
such  an  interest  was  coupled  with  it  as  would  infer  a  trust;  at 
least,  such  a  power  of  transmission  as  would  enable  her  to  make 
a  good  title ;  that  where  the  power  was  annexed  to  the  office  of 
executor,  it  created  a  trust:  Co.  Litt,  (c)  That  being  so,  the 
Court  had  clearly  a  power  to  substitute  or  to  add  new  trustees, 
under  the  Trustee  Acts  (d) ;  and  even  if  this  were  doubtful,  an 
extended  and  not  a  limited  construction  would  be  put  upon 
those  Acts:  Re  Tyler's  Trust {e),  Re  Bodens  Trust  {g)  The 
trust  was  imperative  Qi),  and  no  personal  confidence  was  im- 
plied in  it.  Where  there  was  a  personal  confidence,  the  rule 
did  not  apply :  Cooke  v.  Crawford  (t),  Newman  v.  Warner  (I), 
Mortimer  v.  Ireland,  (t) 


Judgment 
July  4. 


On  the  4th  July,  the  Lord  Chancellor  held  that  the 
Court  had  no  authority,  under  the  Trustee  Acts,  to  make  the 
vesting  order  as  prayed ;  and  that  these  Acts  did  not  extend  to 
the  present  case.  The  word  **  executors  "  in  the  will  was  a  mere 
mode  of  expression.  It  meant  the  surviving  executor.  Sec- 
tion 3.  of  the  Trustee  Aot  of  1850  spoke  of  **  conveyance"  and 


(a)  Cro.  Chaa.  382. 

(h)  4  De  G.  M.  &  G.  528. 

(e)  Mr.  Hargrave*8  Note,  113.  a. 
note  2. 

{d)  Sect8.3.and32.ofTru8teeAct, 
1850 ;  sect.  9.  of  Trustee  Act,  1852. 

(0  5  De  G.  &  Sm.  56. 


(g)  1  De  G.  M.  &  G.  57. 

(A)  2  Sugd.  on  Powers,  172, 173., 

6th  edit 

(0  13  Sim.  91. 

(A)  1  Sim.  N.  S.  457. 

(0   6  Hare,    196.,    affirmed   o& 
appeal,  28  th  July  1847. 
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"  assignment.''    This  aection  seemed  dedave  of  the  question,  « 

as  Sarah  Franklin,  thq  surviving  executrix,  had  no  interest         Lok» 

capable  of  conveyance  or  assignment     The  interest  descended        

OD  the  heir-at-law,  subject  to  her  power.     If  the  heir  were         In  rb 
before  the  Court,  an  order  for  vesting  the  estate  might  be  made.     Frankun. 
Sarah  Fronlclln  might  recover,  or  execute  a  will,  and  a  pur-     Judgment 
chaser,  under  such  a  state  of  circumstances,  might  have  serious 
dovhtB  as  to  the  title.     If  the  petitioners  thought  thej  could 
amend  their  petition  by  making  the  heir  a  party,  or  in  any  other 
way,  they  might  have  liberty  to  do  so. 

SoHcitors :  Pkrcy  ^  Hatokes^ 


VlCB- 

Chancbllob 

PERRY  V.  WALKER.  Stuabt. 

r\      ^  ^  Feb.  24. 

JjY  indenture  dated  the  1st  of  July  1828,  Randall  Qt>s8ip  sy  indentare 
demised  to  John  Hemmings  a  piece  of  land  in  the  county  of  ^  demiaed  to 
Surrey,  together   with  the  messuage    and  buildings  thereon  land,  with 
erected,  for  the  term  of  eighty  years,  to  be  computed  from  the  ^eiwn*""** 
24th  of  March  1824,  subject  to  the  yearly  rents  and  to  the  erected.   The 
covenants  therein  mentioned.  ^ned^'cov©- 

By  deed-poll  dated  the  6th  of  November  1828,  J.  Hemmings  i^mt  by  B. 
assigned  to  the  plaintiff,  Charles  Perry,  the  before^mentioned  TCi^Indto 
piece  of  land,  messuage,  and  buildings  for  the  residue  of  the  ^eepthe 

ii»«i  !•  1  1  1  premiBes  in 

term  of  eighty  years,  subject  to  the  rents  and  covenants  and  repair,  and  a 
agreements  in  the  said  indenture  reserved  and  contained.  proyuo  for 

By  another  indenture  dated  the  Ist  of  July  1828  R.  Gossip  nonpayment 
demised  to  J.  Hemmings  another  piece  of  land,  with  the  mes-  ^J^the  pre- 
snage  and  buildings  thereon  erected,  for  the  term  of  eighty  years,  mi8e»  should 
to  be  computed  from  the  24th  of  March  1824,  subject  to  the  repair.^  B. 
yearly  rents  and  to  the  covenants  therein  mentioned.  mortgaged 

By  deed-poll,  dated  the  6th  of  November  1828,  J.  Hem-  by^^'c?^ 
mings  assigned  to  the  plaintiff,  C.  Perry,  the  last-mentioned  ^^*^®  ^ 
piece  of  land,  messuage,  and  building  for  the  residue  of  the  term  with  other 
of  eighty  years,  subject  to  the  rents  and  to  the  covenants  in  ^^^  '^^ 
such  indenture  reserved  and  contdned.  deed  con- 

Eadi  of  the  indentures  contained  a  covenant  by  Hemmings  ^^^,^^1^ 

aathorized  C. 
out  of  the  proceeds  of  sale  to  repay  himself  any  snms  he  had  dishursed  in  paying  rent  or  in  re- 
pain  ;  and  it  also  contained  a  corenant  hy  B.  that  until  C.  should  take  possession,  B.  would  pay 
the  rent,  perform  the  coyenants  in  the  original  lease,  and  indemnify  C  in  respect  of  those  cotc- 
nants.  C.  entered  into  possession  of  the  premises.  At  the  date  of  the  lease  and  of  the  mortgage, 
and  at  the  time  of  C/s  entering  into  possession,  the  messuage  was  merely  a  carcase.  C.  did 
not  pay  any  rent  during  his  possession  or  complete  the  messuage,  neither  did  he  exercise  his 
power  of  sole.  A.  thereupon  recoTcred  possession  for  nonperformance  of  the  covenants.  —  Htldf 
that  C.  was  liable  to  B.  in  respect  of  the  forfeiture  of  the  lease. 

EQ. — TOL.  III.  3  A 
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to  pay  the  rent  thereby  reserved^  and   to  keep  the  prenuaes 
thereby  demised  in  repair. 

In  each  of  the  indentures  was  contained  a  proviso  that  if  the 
rent  thereby  reserved,  or  any  part  thereof,  should  at  any  time 
be  in  arrear  and  not  pdd,  as  therein  mentioned,  or  if  the  said 
messuages  or  either  of  them  should  be  suffered  to  b«  dilapidated 
or  out  of  repair  to  the  value  of  5021  or  upwards,  and  the  (ome 
should  not  be  repaired  within  three  calendar  months  after 
notice,  it  should  be  lawful  for  B.  Grossip,  his  executors,  adnu- 
nistrators,  or  assigns,  to  re-enter  into  the  said  premises,  as  mhia 
and  their  former  estate. 

The  messuages  comprised  in  the  before-mentioned  indentaies 
of  lease  were,  at  the  time  of  granting  such  leases^  and  at  the 
date  of  the  following  mortgage  security,  carcases* 

By  an  indenture  dated  the  I6tii  of  March  1829,  the  plabtiff, 
C.  Perry,  demised  to  the  defendant.  Walker,  together  with 
other  leasehold  property,  the  pieces  of  land  comprised  in  the 
said  indentures  of  the  1st  of  July  1828  respectively,  together 
with  the  messuages  and  buildmgs  erected  thereon  respectively, 
for  the  term  of  seventy-five  years,  to  be  computed  from  the  24th 
of  March  1828,  upon  trust,  to  'secure  the  payment  of  the  sum 
therein  mentioned,  with  interest,  and  upon  further  trust  that 
the  defendant  should,  at  any  time  after  the  16th  of  March  1830, 
in  default  of  payment  as  therein  mentioned,  sell  the  whole  or 
any  part  of  the  premises  thereby  demised,  for  all  the  then 
residue  of  the  term  of  seventy-five  years,  which  should  be 
therein  then   unexpired,  and,  upon  further   trust,   that  the 
defendant  should,  by  and  out  of  the  rents  and  profits  (if  any)  of 
the  premises  thereby  demised,  which  should  be  received  by  hiio, 
and  also  the  money  which  should  arise  from  any  such  sale  as 
aforesaid,  in  the  first  place  retain  and  pay  to  or  for  himsdf  the 
costs  attending  the  sale  and  the  money  which  he  should  dUsbmse 
or  lay  out  for  the  reserved  rent,  taxes,  and  repairs  of  the  pre* 
mises,  and,  in  the  next  place,  pay  himself  the  mortgage  money 
and  interest,  and  pay  the  surplus  (if  any)  to  the  plaintiff.    And 
the  indenture  of  the  16th  of  March  1829  contained  a  covenant 
by  the  plaintiff  that,  until  default  should  have  been  made  bj 
him  in  payment  of  the  mortgage  money  and  interest,  and  the 
defendant  should  have  entered  into  possession  of  the  mortgaged 
premises,  or  into  the  receipt  of  the  rents  and  profits  thereof,  the 
plaintiff  would,  during  the  term  of  seventy-five  years  thereby 
demised,  pay  the  yearly  rents,  and  perform  the  covenants  and 
agreements  in  the  said  indentures  of  lease  of  the  1st  of  July 
1828  respectively  reserved  and  contained,  and  that  he  wouM 
indemnify  the  defendant  in  respect  of  the  same. 
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In  May  1830  the  defendant  entered  into  possession  of  the 
property  comprised  in  the  leases  of  Ist  of  July  1828.  It  ap- 
peared that  when  the  defendant  entered  into  possession,  the  two 
carcases  might  have  been  converted  into  houses  for  abdut  250L 
The  defendant,  after  he  entered  into  possession  of  the  car- 
cases, did  not  pay  the  rent  reserved  in  respept  of  them,  neither 
did  he  complete  them,  nor  sell  them;  and,  in  1831,  the  lessor, 
by  reason  of  the  nonperformance  of  the  covenants  contained  in 
the  leases,  recovered  possession  of  the  premises. 

The  lessor  afterwards  finished  the  houses,  and  let  them  at  a 
rent  of  32/.  each. 

This  was  a  bill  by  Perry  the  mortgagor  against  Walker  the 
mortgagee^  impeaching  the  accounts  upon  which  the  mortgage 
of  the  16th  of  March  1829  was  founded,  and  praying  for  an 
account  of  the  money  transactions  between  the  plaintiff  and  the 
defendant,  and  for  an  account  against  the  defendant  as  mortgagee 
in  possession. 

By  the  decree  made  on  the  hearing  of  the  cause,  dated  the  28th 
of  April  1842,  the  Master  was,  among  other  things,  directed 
to  take  an  account  of  the  rents  and  profits  of  the  premises 
comprised  in  the  indenture  of  the  16th  of  March  1829 
received  by  the  defendant,  or  which  he,  without  his  wilful 
default,  might  have  received ;  and  to  inquire  whether  any  and 
which  of  the  leasehold  premises  in  the  pleadings  mentioned 
were  then  or  had  been  forfeited ;  and,  if  so,  when  and  by  what 
means  and  under  what  circumstances. 

The  Master  found  that  the  defendant  entered  into  possession 
of  the  messuages,  and  that  the  lessor,  by  reason  of  the  nonperform- 
ance of  the  covenants  contained  in  the  leases  of  the  1st  of  July 
1828,  recovered  possession  of  the  premises  therein  respectively 
comprised ;  but  the  Master  did  not  charge  the  defendant  with 
any  amount  in  respect  of  the  forfeiture  of  such  leases. 

Ezoeptions  were  now  taken  by  the  plaintiff  to  the  Master'is 
report,  on  the  ground  that  he  ought  to  have  charged  the  defend^ 
ant  in  respect  of  such  forfeiture. 

Mr.  Malinsy  Mr.   Craig^  and   Mr.  Goren  appeared  for  the 
plaintifiT  in  support  of  the  exceptions. 
Mr.  Wigram  and  Mr.  Cole  for  the  defendant. 
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Argmment 


Ths  Vice-Chakcellob.  The  premises  comprised  in  the 
mortgage  deed  are  various  leasehold  properties,  and  amongst 
them  the  leases  of  these  carcases  assigned  to  Mr.  Perry,  and  by 
Mr.  Peny  to  the  defendant  Walker.  The  mortgage  deed  con- 
tained a  power  for  Walker  to  sell  these  carcases,  and  after  the 
power  of  Bale,  there  is  a  clause  which  empowered  him  to  apply 

3  A  2 


Jud^fmenL 


724 


THE  EQUITY  REPORTS. 


1855. 

' . ^ 

VlCB- 

CHAKCELUMi 

ST0ABT. 


Pbbbt 

V. 
WiJJLRB. 

Judgment 


the  money  produced  by  the  sale  of  them,  and  the  rents  which 
be  might  receive,  in  payment  of  the  ground  rent  and  in  repara- 
tion.    There  is,  I  think,  a  little  doubt  upon  the  constructioD  of 
that  clause  in  reference  to  the  property  in  question.    The 
counsel  for  the  mortgagee  who  entered  into  possession,  relied 
upon  what  is  found  after  the  covenant  for  quiet  enjoyment 
After  the  covenant  for  quiet  enjoyment  there  is  a  covenant  by 
the  mortgagor,  that  until  possession  is  taken  by  the  mortgagee 
he  will  pay  the  rent  and  perform  the  covenants,  and  that  be 
will  indemnify  the  mortgagee  against  the  covenants.     An 
attempt  has  been  made  to  read  that  covenant  of  indemnity  as 
applying  to  the  case  of  the  mortgagee  being  in  possession ;  but 
the  words  at  the  commencement  of  the  covenant,  which  are 
express,  that  until  possession  is  taken  this  indemnity  shall  be 
given,  leave  no  doubt  on  my  mind  that  upon  the  true  conatmc- 
tion  of  that  covenant  it  does  not  apply  to  the  event  which  has 
happened,  of  possession  being  taken  by  the  mortgagee.    The 
deed  must  be  read  so  as  to  make  the  clauses  consistent ;  axvl 
coupling  the  first  clause,  which  authorizes  the  mortgagee  to  apply 
the  moneys  produced  by  the  sale  or  the  rents  of  the  mortgaged 
property  in  payment  of  the  ground  rents  and  repairs, — which 
obviously  applies  to  the  case  of  the  mortgagee  taking  possession 
— with  the  subsequent  covenant  of  indemnity,  which  would  no 
doubt  bind  the  mortgagor  until  possession  taken,  upon  the  true 
construction  of  that  covenant,  in  my  view,  it  no  longer  binds. 
Therefore,  upon  the  terms  of  the  mortgage  deed,  my  opinion  is 
that  Mr.  Walker,  who  is  admitted  to  have  taken  poeseeson  (^ 
these  carcases  in  May  1830,  took  possession  of  them  under  the 
responsibility  of  a  mortgagee  in  possession,  providently  to 
administer  and  enjoy  the  property  of  which  he  had  taken  pos- 
session.   He  had  a  right  to  sell  these  carcases,  but  that  right 
he  did  not  exercise.     What  has  happened  has  been  this,  that 
during  his  possession  the  rent  was  not  paid,  and  the  leases  were 
forfeited.    I  must  consider,  in  the  absence  of  any  eYidenoe  to 
the  contrary,   that  as  this  property  had  been  purchased  and 
paid  for  by  the  mortgagor,  it  would  not  be  a  justifiable  or  pro- 
per management  by  a  mortgagee  in  possession,  to  allow  the 
leases  to  be  simply  forfeited  and  not  make  any  attempt  to  sell 
them.    Of  any  attempt  by  the  mortgagee  to  sell  the  property} 
or  of  his  having  dealt  providently  with  it,  there  is    no  trace 
at  alL      Upon  the  evidence   it   appears    that  estiaiates  for 
finishing  these  carcases  had  been  procured,  and  that  one  of  these 
estimates  was  given  by  the  plaintiff  to  Mr.  Walker^  the  mort- 
gagee in  possession.     That  estimate  informed  him  that  upon 
payment  of  about  250/m  the  carcases  might  have  been  com- 
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pleted.    It  would  have  been  an  obvious  mode,  after  Mr.  Walker     ^  ^^^^'  , 
had  entered  into  possession,  of  his  discharging  his  duties,  to        vicb- 
have  ascertained  for  what  the  carcases  could  have  been  finished.  Chakcbllob 

Stuabt 

This  fact  is  unquestionable,  that  after  the  forfeiture  the  carcases       * 

were  finished  and  the  houses  let  at  an  improved  rent.     If  the       Pbbrt 
carcases  could  have  been  finished  for  250/., — although  I  do  not     Waijkbb. 
assume  that  that  is  established  as  a  fact,  but  there  are  fair     Judgment, 
grounds  for  the  hypothesis  upon  what  is  before  the  Court, — and 
if  the  result  of  somebody  else  finishing  them  has  been,  that 
thej  are  let  at  an  improved  rent  of  32//  each,  it  is  very  plain 
that  a  great  loss  has  accrued,  not  only  to  the  plaintiff,  but  to 
Mr.  Walker  himself.     No  doubt  the  consideration  occurs,  and 
It  will  occur  in  the  case  of  every  mortgagee  in  possession,  that 
he  has  a  strong  interest  for  his  own  benefit,  as  well  as  to  dis- 
chaige  his  duties  to  the  mortgagor,  in  duly  managing  the  pro- 
perty.   But  presuming  improper  management  does  not  arise, 
yon  cannot  presume  that  there  has  been  any  wilful  neglect  and 
default,  unless  it  is  proved ;  and  the  burden  of  proof  of  wilful 
n^lect  and  default  rests  with  the  mortgagor.     But  here  there 
is  the  broad  fact,  beyond  a  doubt,  that  the  value  of  this  pro* 
perty  has  been  affected,  and  that  the  property  has  been  for- 
feited, and  that  forfeittfre  has  been  treated  as  a  justifiable  cir- 
cumstance in  the  conduct  of  Mr.  Walker  as  the  mortgagee  in 
possession.     Upon  the  evidence  before  me,  I  cannot  hold  that  *   / 

it  was  justifiable.     He  might  have  sold  the  property  and  applied 
the  proceeds  of  sale  or  the  rents  in  reparation,  or  otherwise  in 
performing  any  of  the  covenants,  or  doing  anything  that  in  a 
discreet  management  of  the  property  should  or  might  have  been 
done  by   3VIr.  Perry  himself.      I  must  read  the  covenant  of 
indemnity  until  possession  was  taken  against  the  covenant  in 
the  lease  with  reference  to  the  fact  of  possession ;  and  I  cannot 
hold  upon  any  sound  principle  that  when  the  mortgagee  took 
possession  he  had  a  right  to  say  that  he  was  not  bound  by  the 
covenant  in  the  lease  of  that  property  to  which  it  was  subject 
when  he  took  possession.     I  think  the  implication  from  the 
covenant  of  indenmity  until  possession  was  taken,  is^  that  after 
possession   was  taken,  the  mortgagee  must  have   considered 
what  his  liabilities  were  in  regard  to  any  of  the  covenants 
afiecting  the  property.     That  only  comes  to  the  plain  principle 
which  is  always  acted  upon  by  a  mortgagee  in  possession,  that 
his  management  of  the  property  must  be  such  a  prudent  and 
discreet  management,  with  a  view  to  the  benefit  of  himself  and 
the  mortgagor,  as,  in  following  the  ordinary  dictates  of  pru- 
dence, would  be  adopted  by  any  man  in  the  management  of  his 

estate. 

3a  3 
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1855.  The  Court  has  sometiines  been  asked  to  allow  large  sums 

Vice-         expended  bj  the  mortgagee  for  improying  the  property^  and  has 

Chanctixob    often  been  pressed  by  what  has  been  done  in  that  respect    I 

Stuart  *  *  t 

'       cannot   doubt  that  it  would  have  been  held  to  have  been  a 

Pebbt        prudent  outlay  on  the  part  of  the  defendant  to  have  applied  the 

Waueb.      ^^^^  ^^  ^^^^  property  as  he  could  have  applied  to  complete  these 

Jiuia     L     ^^^^^^^^^»  ^^  ,^^^^  ^^  ought  to  have  sold  them.     Therefore  mj 

opinion  is^  that  the  Master  has  miscarried  in  not  charging  the 

mortgagee  in  possession  in  respect  of  the  forfeiture  of  these 

leases. 

That  disposes  of  the  first  consideration ;  but  the  next  is  quite 
as  difficult  and  more  embarrassing,  because  it  comes  to  the 
question  of  the  principle  upon  which  the  mortgagee  ought  to  be 
charged. 

There  are  two  ways,  in  either  of  which  he  might  be  charged. 
One  is  the  saleable  value  at  the  time  when  the  forfeiture  accrued, 
which  is  only  an  approximation,  and  cannot  be  arrived  at  with 
certainty,  as  there  was  no  sale.  The  other  would  be  to  con- 
uder  what  the  loss  is  which  has  accrued  to  this  mortgagor  from 
the  property  having  suffered  while  in  the  hands  of  the  mort- 
gagee in  possession.  It  is  stated  that  if>  on  the  expenditure  of 
a  sum  of  money,  Mr.  Walker  had  charged  it  against  other 
rents  and  profits  of  the  mortgaged  property  in  his  hands,  there 
would  have  been  accruing  to  him,  for  the  benefit  of  himself  and 
the  mortgagor,  all  that  rent  which,  by  a  more  prudent  administra- 
tion of  this  property,  has  been  derived  from  it.  The  carcases 
were  finished.  At  what  expense  I  do  not  know.  But  that  is 
a  perfectly  ascertainable  matter,  and  evidence  must  be  addudUe 
to  show  how  much  was  expended  in  finishing  them.  I  think 
the  proper  course  will  be  to  declare  that  these  leases  have  been 
forfeited  by  the  wilful  neglect  and  default  of  the  mor^agee^  and 
to  adjourn  it  to  chambers  to  inquire  what  is  the  proper  sum  to 
be  charged  against  the  mortgagee  in  respect  of  the  value  of  the 
leases  so  forfeited. 

After  a  short  discussion  it  was  agreed  that  a  fixed  sum  should 
be  allowed  to  the  plaintiff  in  respect  of  the  forfeiture  of  the 
leases. 

Solicitors :  Baxter ,  Rose,  8f  Norton ;  and  Roy  '^  Cartwrigkt. 
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CAMPBELL  t;.  HOOPER.  Vice- 

Chanckllob 
m  Stuart. 

IHIS  was  a  foreclosure  suit  May24,2B.3\. 

By  indenture  dated    the   18  th  of  April   1848,  Catherine  The  in-. 
Comming,  widow,  conreyed  to  G.  W.  R  Potter  and  his  heirs  JJ^^J 
oertam  lands,  by  way  of  mortgage  for  securing  the  repayment  of  at  the  date  of 
20001  »d  interest  ^ISlZ'ffi 

By  indenture  dated  the  16th  of  November  1849,  C.  Cnmming  the  right  of  a 
conveyed  the  before-mentioned  lands  to  J.  M.  Camplin  and  his  rfor^^ore 
heure,  by  way  of  mortgage  for  securing  the  repayment  of  1000/.  decree,  unless 

J  ,  toe  mortg&gee 

ana  mterest.  knew  of  the 

By  indenture  dated  the  18th  of  April  1860,  iA  consideratiop  «ort?f««r'8 

^  *   ___,  insanity  and 

of  2000/1  paid  by  the  plaintiff  to  O.  W.  K  Potter,  of  1000/.  took  advaotage 
paid  by  the  plaintiff  to  J.  M.  Camplb,  and  of  260/.  paid  by  the  ^^  '^ 
plaintiff  to  C.  Cumming,  making  together  3260i,  G.  W.  K.      Statement 
Potter,  J.  M.  Camplin,  and  C.  Cumming  conveyed  all  the 
before-mentioned  hereditaments  (except  a  small  portion  which 
bad  been  agreed  to  be  sold  by  Catherine  Cumming  to  the 
Somn^  Bailway   Company)  to  the  plaintiff,  his  h^rs  and 
assigns,  by  way  of  mortgage  for  securing  the  repayment  of 
Z250L  and  interest 

Catherine  Cumming  died  on  the  21st  of  June  1853,  intestate, 
leaving  the  defendants,  Thomasine  Catherine  Hooper,  wife  of 
Benjamin  B.  Hooper,  and  Catherine  Elizabeth  Ince,  wife  of 
John  Lice,  her  only  children  and  co-heiresses-at-Iaw. 

The  defendants  disputed  the  validity  of  the  above  mortgages, 
on  the  ground  that  at  the  respective  times  when  the  before* 
mentioned  indentures  were  executed,  the  said  Catherine  Cum« 
ming  ^aa  of  unsound  mind;  and  that  the  phdntiff  and  the 
several  parties  through  whom  he  claimed  were  aware  of  that 
fact 

Li  July  1846  a  conunission  to  inquire  of  the  lunacy  of 
Catherine  Cumming,  who  was  then  in  a  lunatic  asylum,  was 
issued,  on  the  petition  of  Mr.  and  Mrs.  Hooper  and  Mr.  and 
Mrs.  Lioe;  and  after  the  inquiry  had  lasted  for  some  days  a  me** 
nxxrandnm  was  drawn  up  and  signed,  on  the  23rd  of  September 
1846,  by  the  counsel  for  Mr.  Ismd  Mrs.  Hooper,  Mr.  and  Mrs. 
Ince,  and  Mrs.  Cununing,  by  Which  the  promoters  undertook  to 
withdraw  from  the  inquiry,  stating  that  they  had  done  so 
**  under  the  impression  that  it  was  desirable  for  all  parties  that 
an  arrangement  should  be  made,"  and  Mrs.  Cumming  was 
thereupon  discharged  from  all  restraint 
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Statement 


Argument, 


By  a  decree  dated  the  28th  of  Jaly  1848^  and  made  in  a 
cause  in  which  Mr.  and  Mrs.  Hooper  were  pbuntiCb,  and  Mrs. 
Gumming  and  Mr.  and  Mrs.  Ince  were  defendantSi  a  compro- 
mise of  such  suit  was  carried  into  effect  By  that  decree 
Mrs.  Gumming  gave  up  a  connderable  benefit  to  Mr.  and 
Mrs.  Hooper. 

There  was  evidence  on  behalf  of  the  plaintiff  to  show  tbat 
neither  he  nor  those  through  whom  he  clabned  had,  at  the  time 
of  the  date  of  the  several  mortgages  made  to  them  respectiTeij 
by  G.  Gumming^  any  reason  to  believe  or  suspect  that  she  was 
not  in  every  way  competent  to  manage  her  own  affiiirs,  and  (o 
deal  with  her  property  as  she  pleased. 

In  1851  a  commission  of  lunacy  was  issued^  under  which 
Mrs.  Gumming  was  found  to  be  of  unsound  mind  as  fiom  the 
1st  of  May  1846.  In  1852  the  Lard  Chancettor  granted 
leave  to  Mrs.  Gununing  to  traverse  that  finding  (a)^  but  ihe 
died  before  the  traverse  was  tried. 

The  bill  was  filed  against  Mr.  and  Mrs.  Hooper^  Mr.  and  Mn. 
Ince^  and  the  parties  interested  under  certain  settlements  wUch 
had  been  made^  or  alleged  to  have  been  made»  of  the  respectiTe 
estates  and  interests  pf  Mrs  Hooper  and  Mrs  Ince  in  the  here- 
ditaments comprised  in  the  indenture  of  mortgage  of  the  18th  of 
April  1850,  and  it  prayed  for  a  foreclosure  of  the  mortgage 
premises. 

Mr.  Malins  and  Mr.  J.  H.  Taylor  for  the  plaintiff. 

Mr.  Bacon  and  Mr.  fFm.  Morris,  for  the  defendants  other 
than  Mrs.  Ince,  contended  that  the  several  mortgages  were  Toid 
by  reason  of  the  insanity  of  Mrs.  Gumming  at  the  periods  at 
which  they  were  respectively  given ;  that  the  plaintiff  had  notice 
of  such  unsoundness  of  mind ;  and  that  he  was  not»  therefore^ 
entitled  to  a  decree  for  foreclosure.  They  asked,  on  the  autho- 
rity of  Jacobs  V.  Richards  (b\  that  the  Gourt  would  direct  an 
issue  as  to  the  sanity  of  Mrs.  Gumming,  the  mortgagor,  or  that 
the  bill  might  be  retained  for  a  year,  with  liberty  to  the  plaintiff 
to  bring  an  action  of  ejectment  to  determine  his  legal  right 
They  referred  to  Yates  v.  Been  {c\  Ntell  v.  Morley  (d).  Hall  t. 
Warren  (c),  Baxter  v.  Earl  of  Portsmouth  (jr),  MoUom  v.  Cam- 
roux  (A),  FauUer  v.  Silk  (t),  mUiams  v.  fFeniuHnih  (*>  Siwok 
V.  fVatts  (/),  and  Grindley  v.  Davies.  (m)     [  The  Vice-Chamedkr 


(a)  Vide  In  re  Cumming,  1  De  G. 
M.  &  G.  537. 

(A)  2  Eq.  Rep.  299.X 
(c)  2  Stra.  1104. 
(rf)  9  Ves.  478.; 
{e)  9  Ves.  605. 


(g)  5B  &  C.  170. 

(A)  2  Exch.  467. ;  4  Exch.  17. 

(0   3  Camp.  126. 

(A)  5  Beav.  325. 

(/)    1 1  Bcav.  105. 

(m)  Shelf.  Lun.  2nd  edit  348. 
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referred  to  an  unreported  case  of  Kirkwall  v.  FUffhi,  before     .  ^^^'  . 
Lord  Chancellor  Cottenham,  Jan.  16.  1840,]  Yick. 

Mr.  BurdoH,  for  Mrs.  Ince,  referred  to  Price  v.  Berrington.  (a)  ^^J^;^* 


The  Yicb-Chakcbllob.     The  first   question   upon  the 
plamtiff 's  right  to  relief  in  respect  of  this  mortgage  is,  what  are 
the  doctrines  of  this  Court  with  reference  to  money  advanced 
to  a  person  who  turns  out  to  be  a  lunatic,  upon  the  security  of 
a  mortgage  executed  by  that  person,  the  mor^agee  being  un- 
aware of  the  fact  of  the  lunacy  ?    I  do  not  understand  that  the 
ample  fact  of  lunacy,  if  established,  would  deprive  such  a  mort- 
gagee of  all  right  to  equitable  relief*     I  am  not  aware  of  any 
case  in  which  it  has  been  so  held ;  and  the  principles  upon  which 
the  Court  has  acted  in  other  cases  are  totally  inconsistent  with 
tliat  view  of  the  law.    Even  at  Law  the  contract  of  a  lunatic  is 
iK)t  necessarily  void,  and  a  party  seeldng  to  recover  under  the 
contract  of  a  person  whose  lunacy  was  established  has  been 
held  to  be  entitled  to  relief  at  Law.     That  was  the  case  in 
Baxter  v.  JSarl  of  PorUmotUhj  where  the  lunacy  was  established 
beyond  a  doubt,  and  yet  the  Court  of  Law,  so  far  from  holding 
that  lunacy,  clearly  established  on  behalf  of  one  of  the  contract- 
ing parties,  deprived  the  other  contracting  party  of  all  right  to 
relief  under  the  contract,  altogether  repudiated  such  a  notion^ 
and  gave  relief  upon  the  footing  of  the  contract.    That  prindple 
has  been  established  at  Law  in  other  cases,  and  by  the  Court  of 
Exchequer  Chamber  in  MoWm  v.    Camroux,{b)    The  judg- 
ment of  the  Court  of  Exchequer  in  that  case  (c),  affirmed  by 
the  Exchequer  Chamber,  proceeded  upon  the  principle  that  to 
prove  lunacy  is  not  enough  to  avoid  a  contract.     One  of  the 
contracting  parties  may  be  a  lunatic,  yet  the  other  party  may 
be  entitled  to  recover  under  tiie  contract    Mr.  Justice  Pattesany 
a  lawyer  of  high  authority,  in  the  case  of  Dane  v.  Viscountess 
Kirkwall,  laid  down  the  law  thus  in  directing  the  jury.   He  said : 
'*  It  is  not  sufficient  that  it  be  shown  that  Lady  Kirkwall  was 
of  unsound  mind,  but  you  must  be  satisfied  that  the  plaintiff 
knew  it,  and  took  advantage  of  it."  (d)    If  to  the  fiict  of  lunacy 
of  one  party,  you  add  dishonest  conduct  on  the  part  of  the 
other  contracting  party,  and  show  that  he  knew  of  the  lunacy^ 
and  took  advantage  of  it,  then  the  right  to  recover  under  the 
contract  is  gone,  and  the  lunacy  has  its  full  effect  of  totaUy 
annulling  the  contract. 


Campbell 

V, 
HOOPKB. 

JudgmmL 
Ifoyai. 


(a)  3  Mac.  h  G.  4S6.;   7  Hare, 
394. 
iff)  4  Ezch.  17. 


(c)  2  Exch.  4S7. 

(d)  8  Carr.  &  F.  685. 


780 


THE  EQUITY  ItEFOBTSi 


1865. 

VlCB- 

Cbamobllob 
Stuabt. 

Caxfbsuu 

V. 
HOQPXX* 

JmAamtmim. 


If  that  be  the  effect  of  lanacy  in  a  oontmot  at  Law  it  would 
be  a  very  strange  thing  if  a  Court  of  Equity,  in  dealing  with 
oontiaetSy  were  to  proceed  upon  any  dilBbrent  priadple.  I  find 
that  this  Court  has^  in  cases  of  high  authority,  entirely  affirmed 
that  principle.  ISr  William  Grants  in  the  case  oi  NuM  v. 
MorJey,  when  he  was  asked,  at  the  instance  of  those  eatitkd 
under  the  lunatic,  to  annul  a  contract,  upon  the  groondof 
lunacy,  dismissed  the  bill ;  and  there,  speaking  of  the  effect  of 
lunacy  upon  thevalidityof  a  contract,  he  says, ''  Withr^azd  to 
purchases  that  have  not  been  completed,  and  cases  in  which  it 
is  possible  to  replace  the  parties,  there  is  no  reason  why  tins 
Court  should  not  interfere  to  administer  its  ordinary  Equity,  {a) 
And  again,  he  says, ''  Where  this  Court  does  interfere,  it  es- 
deavours  to  put  the  parties  in  the  same  situation ;  that  is, 
where  the  contract  is  yoid.''  (b)  So  that,  even  where  the  oon- 
tmct  is  wholly  void,  provided  it  has  been  honest  on  the  port  of 
the  contracting  party,  who  is  of  sound  mind,  the  Court  still 
retains  its  equitable  jurisdiction  in  such  a  manner  as  to  do  jns- 
tioe  between  the  contracting  parties* 

It  haa  been  sud,  howeyer,  that  there  are  other  cases  in  this 
Ciourt  in  which  an  entirely  different  doctrine  has  prevailed,  and 
In  which  the  Court  has  made  decrees,  and  dealt  with  the  li^ 
of  persons  under  contracts,  and  even  with  the  cases  of  mort- 
gigeed,  in  such  a  way  as  to  make  the  wh(de  light  of  the  mortr 
gagee  who  had  taken  his  security  firom  a  lunatic,  and  paid  hit 
money  to  a  lunatic,  to  depend  upon  the  question  whether,  at 
the  time  of  making  the  contract,  that  person,  alleged  to  be  t 
lunatic,  was  of  unsound  mind. 

The  case  of  Snook  v.  Watts  is  stated  to  be  a  case  of  that  Idod. 
If  the  authorities  which  were  quoted  in  that  case  are  ooriectly 
stated  in  the  report  of  it,  it  is  plain  that  the  Court  bad  not  be- 
fore it  all  those  authorities  which  would  require  conodenition 
before  it  could  take  such  a  view  of  the  case  as  would  induce  it 
to  hold  that  the  sizzle  question  of  the  right  of  the  mor^agee 
depended  on  the  £MSt  of  the  sanity  of  the  mortgagor.  No  doubt 
Lord  Lanffdakf  in  directing  an  issue  in  that  case  did  counte- 
nance the  notion  that  he  entertained  that  doctrine  which  has  beoa 
attributed  to  him.  But  if  even  at  Law  the  question  of  lunacy 
4oe8  not  imply  a  total  invalidity  of  the  contract,  mwdi  less 
ought  it  to  do  so  in  a  Court  of  Equity.  I  advert  particularly 
to  the  case  of  Snook  v.  Watts,  because  Mr.  Burden,  in  arguing 
the  case,  treated  it  as  a  direct  and  conclusive  authority  in 


(a)  9  Yes.  481. 


(6)  Ibid.  4S2. 
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bvour  of  that  view  which  the  defendant  here  takee,  namely, 
that  the  simple  question  to  be  decided  in  this  case  b,  whether 
Mm  Camming,  the  mortgagor,  was  of  sound  mind  at  the  time 
die  executed  the  mortgage;  and  if  she  were  found  to  be  of 
uoflonnd  mind  at  that  time,  that  all  right  to  equitable  relief  on 
the  part  of  the  plaintiff  ia  gone. 

I  am  not  insensible  of  the  force  oi  the  circumstance  that  it 
was  not  an  action  but  an  issue  that  was  directed  by  Lord 
Langdalebx  Snook  v.  WatU;  because,  being  an  issue,  it  excluded 
every  question  except  llie  simple  question  of  sanity  or  insanity. 
An  action  would  have  been  a  different  matter ;  for  if  the  law  be 
as  settled  by  the  Exchequer  Chamber,  and  as  sanctioned  by 
the  decisions  of  this  Court,  it  will  depend  upon  circumstances 
whether,  even  at  Law,  notwithstanding  the  lunacy,  the  contract 
is  invalid.  It  seems  to  me  that  the  case  of  Snook  v.  Waits,  if  it 
supports  the  proposition  in  favour  of  winch  it  has  been  cited,  ia 
entirely  at  variance  with  the  law  of  contract  as  understood  in 
dus  country,  both  in  Courts  of  Law  and  in  Goiurts  of  Equity. 

I  have  been  very  much  pressed,  on  behalf  of  the  defendantsir 
with  the  circumstance  that  where  the  mortgagee  comes  for 
active  relief,  the  question  upon  the  validity  of  tlie  contract,  and 
how  the  Court  is  to  deal  with  it,  is  very  different  from  the  case 
wliere  those  entitled  under  the  lunatic  come  to  be  relieved 
against  the  contract*  That  is  not  my  view  of  the  law  applicable 
tothiscase. 

The  claim  of  a  mortgagee  coming  into  this  Court  for  relief 
npon  his  security,  is  altogether  of  a  peculiar  character,  for  he 
asks  relief  in  the  alternative.    He  asks  to  get  back  hia  money, 
or  to  have  a  title,  which  the  rules  of  this  Court  make  imperfect 
as  an  absolute  title  to  the  estate,  made  perfect  by  a  decree  of 
this  Court,  which  shall  deprive  the  defendant  in  the  suit  of  any 
right  ever  to  reclaim  the  estate.    Therefore,  in  a  suit  for  fore* 
closure  by  a  mortgagees  the  form  of  relief,  as  administered  by 
this  Court,  is  one  in  which  pre-eminently  the  Court  makes  him 
who  seeks  relief  in  Equity  do  that  which  is  equitable.    Where 
relief  ia  sought  against  a  contract  entered  into  by  a  lunatic^  there 
IS  no  doubt  that  the  principle  apparently  of  compelling  a  man 
who  asks  for  relief  to  accept  it  only  on  terms,  seems  more 
directly  and  plainly  applicable;  but  in  my  view  of  the  case,  in 
any  question  of  this  kind,  such  as  is  presented  to  the  Court  ia 
a  bill  of  foreclosure,  there  is  no  difference  in  respect  to  the 
principle,  and  the  Court  has  the  means  of  compelling  equity  to 
be  done  on  behalf  of  both  parties.    I  have  in  this  case  a  mort- 
gage deed  executed  by  a  person  whom  I  assume  to  be  a  lunatic. 
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and  I  haye  the  law  laid  down  to  be  that  the  eflfect  of  that  deed 
in  reference  to  the  rights  which  it  confers,  are  not  even  at  Law 
to  be  considered  as  totally  annulled  by  the  lunacy.    Upon  the 
facts  before  me  I  have  full  evidence  of  money  honestly  paid. 
I  have  a  case  made,  in  which,  from  the  evidence  on  both  ndes, 
it  is  clear  to  my  mind  that  no  advantage  was  taken  by  the 
plfdntiff  of  the  fact  of  the  lunacy  of  Mrs.  Gumming,  or  of  his 
knowledge  of  that  lunacy.      The  law  being  such  aa  I  have 
stated  it  to  be,  and  the  evidence  being  that  the  plaintiff  honeatlj 
advanced  his  money,  and  that  it  was  received  by  the  lunatic  or 
those  acting  on  her  behalf,  should  I  be  justified  in  saying  that 
if  the  lunacy  be  established  he  has  lost  all  titie  to  relief?    The 
case  of  Lady  Kirkwall  v.  Flight  is  a  case  in  which,  no  doubly 
the  attempt  was  made  to  set  aside  the  mortgage  withont  pay- 
ment of  the  money,  and  to  treat  the  mortgagee  as  having,  by  the 
lunacy  of  the  person  with  whom  he  contracted,  got  an  estate 
and  acquired  a  right  which  could  be  resisted  upon  proof  of  the 
lunacy  of  Lady  KirkwalL     Then  the  counsel  for  the  pliuntiff 
contended  that  the  simple  question  was,  whether  Lady  EirkwiU 
was  a  lunatic  at  the  time  when  she  took  the  defendant's  money 
and  executed  the  mortgage  to  him,  and  that  the  finding  of  the 
jury  upon  that  fact  would  annul  the  whole  transaction.^  Lord 
Cottenham  took  an  entirely  different  view  of  the  case.    He 
held  that  the  lunacy  being  established,  the  mortgagee  chiming 
under  the  deed,  and  who  had  advanced  his  money,  had  not  kst 
all  right  to  equitable  relief;  but  there  being  an  uncertainty  upon 
the  evidence  with  reference  to  the  circumstances  under  which 
the  money  was  paid.  Lord  Cottenham  directed  the  Master  to 
inquire  under  what  circumstances  the  money  had  been  advanced 
by  the  defendant  to  Lady  Kirkwall,  the  lunatia     A  report  was 
made,  upon  which  the  evidence  showed  some  equivocal  drcom- 
stances ;  so  much  so,  that  exceptions  were  taken  to  the  Master^a 
finding.     Those  exceptions  were  overruled ;   and  what  is  im- 
portant in  that  case  is  this,  that  the  Court,  on  further  directions, 
declared  that  the  deed  executed  by  the  lunatic.  Lady  Ejricwall, 
should  stand  as  a  security  for  the  repayment  of  the  money  foond 
to  have  been  actually  advanced*    I  have  already  stated  that  the 
fiict  that  the  suit  was  there  brought  by  those  who  sought  to  set 
aside  the  deed,  in  my  mind  makes  no  difference  with  reference 
to  the  duty  of  the  Court  to  investigate  the  circumstances  of 
such  a  contract  when  it  is  called  upon  by  either  party  to  do 
justice 'in  respect  to  it.    Indeed,  in  some  respects,  cdl  contracts 
proceeding  upon  mutuality,  there  is  in  one  view  a  greater  in- 
firmity in  the  case  of  a  person  who  comes  to  be  relieved  against 
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his  own  act,  than  in  the  case  of  a  person  who,  adnutting  an  in-  ,     ^^^'  ^ 
frmify  in  the  contract,  seeks  to  be  restored  and  to  have  the        y^^^^ 
tnmBaction  undone.     The  result  of  the  proceeding  in  Kirkwall   Crangbu/>b 
V.  Fliyhi  was  this,  that  on  behalf  of  the  defendant  who  became,  ^^ 

on  further  directions,  the  active  party  under  the  decree,  —  both     Camfbiu. 
parties  being  actors  in  all  cases  in  which  the  Court  has  directed      Homi. 
inquiry  and  future  proceedings,  — Mr.  Flight  was  as  much  a     j^uLmutL 
plaintiff  asking  for  relief  upon  the  further  directions  in  Kirkwall 
T.  Flighty  as  the  present  plaintiff  is  the  plaintiff  seeking  active 
relief  in  the  suit  now  before  the  Court.     If  I  am  to  dismiss  this 
bill,  or  to  treat  this  case  as  one  in  which  the  plaintiff's  right 
depended  simply  upon  the  lunacy,  I  should  totally  disaffirm  the 
decision  on  further  directions  in  Kirkwall  v.  Flight;  in  which 
the  Court,  at  the  instance  of  the  defendants,  declared,  after  the 
lunaqr  was  admitted  and  beyond  a  question,  that  still  the  deed 
executed  by  the  lunatic  should  stand  as  a  security  till  the  money 
was  repaid. 

I  cannot  consider  that  the  decision  in  Jacobs  v.  Richards  can 
or  ought  to  govern  my  decision  in  this  case.  In  Jacobs  v« 
Richards  there  was  wanting  what  I  have  here, — the  full  proof  of 
all  those  circumstances  which  might  have  been  proved  in  the 
action  which  the  plaintiff  in  Jacobs  v.  Richards^  under  the  de- 
cree of  the  Court,  would  be  at  liberty  to  bring ;  and  I  can  very 
well  understand  that  the  Lords  Justices,  knowing  the  law  of 
contract  to  be,  that  mere  lunacy  would  not  avoid  a  contract, 
might  consider  that  by  the  trial  of  an  action  circumstances 
might  be  proved  which  would  enable  them  to  deal  with  this 
question,  which  arose  in  Kirkwall  v.  Flight  only  after  the  inves- 
tigation before  the  Master.  For  upon  die  law  of  contract,  it  is 
quite  possible  upon  an  action  framed  so  as  to  give  the  plaintiff 
the  benefit  of  the  law  as  stated  by  the  Court  of  Exchequer 
Chamber  in  the  case  of  Molton  v.  Camroux,  such  a  verdict  might 
have  been  returned  as  would  have  satisfied  the  Court  that  it 
ought  not  to  have  dismissed  the  bilL 

I  have  endeavoured  now  to  state  what  I  understand  to 
be  the  law  of  thb  Court,  and  I  understand  it  to  be  this, 
that  the  mere  insanity  of  a  mortgagor,  to  whom  money  has 
been  honestly  paid,  and  of  whose  insanity  no  advantage  has 
been  taken  in  the  transaction,  does  not  annul  the  right  of  the 
mortgagee  to  the  ordinary  foreclosure  decree.  It  must  be 
for  the  Court  to  adjust  the  equities  between  the  parties,  when 
either  party  to  the  contract,  as  between  whom  there  ought  to 
be  perfect  mutuality  of  right  and  mutuality  of  remedy,  comes 
and  asks  the  Court  for  relief.    The  general  law  being  so,  I  am 
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to  consider  how  I  shall  deal  with  it  in  the  present  case.    I  have 
the  case  of  money  proved  to  have  been  honestly  paid  and  a 
mortgage  executed  by  a  person  whom  I  assume  to  be  a  lanadc. 
I  am  asked,  however,  to  have  the  lunacy  of  this  mortgagor,  who 
is  now  dead,  agun  sent  to  be  tried  at  Law.     I  find  that  the 
question  of  her  lunacy  was  discussed  before  the  Lord  ChanceUor 
in  Lunacy,  before  a  jury,  and  in  an  inquisition  directed  by  him  in 
1846;  that  again,  in  1851,  a  commission  of  lunacy  issued,  under 
which  she  was  found  lunatic ;  and  that  in  1852  the  Lord  ChoR- 
cellor  allowed  her  to  traverse  the  finding  upon  that  inqmatioo. 
I  find  upon  the  evidence  here,  that  in  the  Intimate  course  of 
defence  to  those  proceedings  to  establish  her  lunacy,  this  hid/s 
property,  to  a  great  extent,  has  been  spent.     I  find  that  the 
plaintiiF  claims,  not  merely  under  the  mortgage  executed  to  him 
in  the  year  1850  by  this  lady,  now  alleged  to  be  a  lunatic,  but 
that  he  took  a  title  by  assignment  and  transfer  of  two  prior 
mortgages,  one  of  them  executed  in  April  1848.  I  find  that  the 
jphuntiff  comes  before  me,  not  merely  on  the  strength  of  that 
contract  which  he  made  with  the  lunatic  in  1850,  but  by  the 
derivative  title  under  Mr.  Potter,  who  obtained  a  mortgage 
from  this  lunatic  in  April  1848.     Now,  I  am  asked  to  have  the 
question  whether  this  lady  be  a  lunatic  or  not  investigated  at 
the  instance  of  the  defendants,  her  own  children,  and  their 
husbands,  who,  in  the  year  1848,  after  the  date  of  that  mortgage 
under  which  the  plaintiff  claims,  themselves  solemnly  and  before 
this  Court,  dealt  with  her  as  a  person  of  sound  mind,  and  ob- 
tuned  a  decree  of  the  Court  in  a  cause  in  which  she  was  a 
party,  as  a  person  of  sound  mind,  dated  several  months  after  this 
first  mortgage.     Considering  the  amount  of  the  expense  of  the 
litigation  that  has  taken  place  with  reference  to  the  sanity  of 
this  lady,  and  the  difficulty  which  seemed  to  exist  upon  the 
subject,  one  cannot  hear  without  surprise  of  members  of  htf 
own  family  seeking  now,  after  her  death,  to  go  on  still  liti- 
gating that  question.  It  would  be  very  difficult  to  persuade  me, 
unless  I  found  it  indispensably  necessary  for  the  purposes  of 
justice  to  do  so,  to  encourage  any  such  proposal    I  deal  with 
this  case  upon  the  footing  that  even  if  this  lady  were  as  insane 
as  the  defendants  say  she  was,  I  am  not  at  liberty  to  say,  find- 
ing the  law  as  I  have  stated  it  to  be,  that  the  money  which  she 
received  is  to  remidn  with  her  estate,  and  never  to  be  repaid  to 
the  present  plaintiff  unless  he  can  establish  that  she  was  of 
sound  mind.     Under  these  circumstances  I  am  clearly  of  opinion 
that  the  plaintiff  has  established  a  right  to  equitable  relief,  and 
the  only  question  is  as  to  the  form  of  that  relief.    Hie  plamtiff 
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has  the  actuM  possession  of  the  title  deeds.  According  to  the 
law  as  established^  even  in  a  Court  of  Law^  money  being  paid 
under  drcamstanoes  which  showed  that  no  advantage  was  taken 
of  the  lady's  lunacy  or  of  the  plaintiff's  knowledge  of  it,  there  is 
a  right  to  recover  it ;  and  it  has  been  very  properly  ar^ed  in 
reply^  that  holding  the  title  deeds,  the  defendants  seek  to  put 
him  in  a  worse  situation,  he  holding  a  deed  which  purports  to 
be  a  legal  mortgage,  than  if  he  were  an  equitable  mortgagee.  If 
at  Law  he  could  have  recovered  this  money,  he  would  be 
clearly  entitled  by  force  of  his  legal  right,  to  retain  his  deeds  as 
a  security,  and,  doing  so,  would  be  entitled  to  active  equitable 
relief.  What  is  asked  is  a  decree  to  take  an  account  of  what  is 
due  in  respect  of  the  money  advanced  by  the  plaintiff,  to  direct 
repayment  of  it  by  the  defendants,  if  tiiej  choose  to  repay  it ; 
and  if  they  do  not  choose  to  do  so,  to  declare  that  they  have  lost 
the  right  to  redeem  the  estate.  I  feel  myself  bound  to  make  a 
decree  as  asked,  a  simple  decree  for  foreclosure,  following  what 
I  conceive  to  be  the  settled  law  upon  the  subject. 

Solictors;  Johnson  ^ Martin ;  and  Jl  Turner. 
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wias  a  petition  praying  for  the  investment  in  the  pur-  ^*^?"*^ 
chase  of  real  estate  of  6100/.,  part  of  a  sum  of  140,0002i  3  per  tions  of  tidT 
cent,  consols,  now  in  Court,  arising  from  the  purchase  of  the  JJ^^^J^ 
Skerries  Light  House  by  the  corporation  of  the  Trinity  House,  of  land  oat  of 
in  pursuance  of  6  &  7  WilL  4.  c.  79.  o^miS 

The  petitioner  was  tenant  for  life  without  impeachment  of  refenod  to 
waste,  and  the  timber  on  the  property  now  proposed  to  be  puiv  t>]itid6fatioa, 
chased  had  been  valued  at  18002.     The  value  of  the  timber  was  ^^^J^*^ 
included  in  the  purchase  money  of  61002L     The  acreage  of  the  ^m  eonnd«r 
land  proposed  to  be  purchased  was  214  A«  1  B.  14  p. ;  the  rent  ▼>»«<*>«'  1>« 

*  can  approTo 

was  158/1 16«.,  and  the  land  lay  near  to  a  mansioU'^house,  and  to  a  title  with- 
other  estates  settled  to  the  same  uses.  STL'^?™* 

Mr.  Dart,  in  support  of  the  petition,  said  that  the  utle  to  eonyejancmg 
the  land  proposed  to  be  purchased  had  been  approved  by  Mr.  ^^^^ 
W*.,  a  barrister ;  and  he  asked  the  Court  to  approve  of  the  title      Upon  a 
at  once,  without  directing  it  to  be  submitted  to  the  conveyandng  ^^^^t 

for  life, 
witboot  impeaeluneiit  of  ▼afte»  for  the  inyettnient  of  SlOOil,  part  of  a  fimd  in  Coort,  in  the  por- 
cbase  of  real  estate,  the  Court  approved  of  the  purchase,  notwithstanding  the  timber  was  Talaed 
at  1800^ 
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comiBel  of  the  Court    He  cited  Ex  parte  Vicar  ofEoit  Bert- 
ham  (a),  and  Gibson  v.  Woollard.  (i) 

Mr.  Wigram^  for  the  oorporation  of  the  Trinity  House,  oon* 
sented  to  the  proposed  purchase. 

The  Yice-Chakcellob  said  that  there  might  be  cases  in 
which  he  would  approve  of  the  title  at  once  in  Court;  but  as 
a  general  rule,  all  questions  of  title  were  to  be  adjourned  to 
chambers  for  consideration*  The  application  to  the  Lords  Jus* 
tices  in  Gibson  v.  WooUard  was  founded  on  a  mistake :  he  never 
expressed  the  opinion  there  attributed  to  him.  In  the  present 
case  he  would  —  though  not  without  hesitation^  considering  the 
amount  at  which  the  timber  was  valued  —  approve  of  the  pro- 
posed  purchase,  and  refer  the  consideration  of  the  title  to  duun- 
bers.  He  would  there  consider  whether  a  reference  to  the  con* 
veyancing  counsel  of  the  Court  might  or  might  not  be  dispensed 
with. 

Solidtors:  Trinder^Eyre;  ajodSj/mes,  Teesdale,  jr Sandilands. 


(a)  21  L.  J.  677. 


(b)  24  Ibid.  56. ;  8.  G.  3  Eq.  Rep.  152. 
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Where  an  affi- 
davit was  of 
uimeoesiary 
length,  the 
Court»nnder 
the  182nd 
Order  of  the 
8th  of  May 
1845,  directed 
the  taxing 
master  to  look 
into  it  and  dia- 
tingniah  nch 
parte  aa  were 
of  nnneoeaiary 
length,  and 
disallow  the 
coats  of  tho 
same. 


RE  SKIDMORE'S  TRUSTS. 

1  HIS  was  a  petition  for  the  distribution  of  purchase  money 
paid  into  Court  by  the  Corporation  of  London  under  the  Cleilen- 
well  Improvement  Act,  with  which  the  Lands  Clauses  Con- 
solidation Act,  1845,  had  been  incorporated. 
Mr.  Jhryor  for  the  petitioner. 

Mr.  Wigranty  Mr.  Toller,  and  Mr.  Osborne,  for  other  parties 
Mr.  Baggallay,  for  the  corporation,  submitted  that  one  of  the 
affidavits  was  oppressively  long,  and  asked  tiiat  the  taxing 
master  might,  according  to  the  122nd  Order  of  the  8ih  of  Uay 
1845^  be  directed  to  take  this  into  consideration  in  tanng  the 
costs* 

The  Yige-Chakcellob,  after  stating  that  when  at  the  bar 
he  had  never  been  able  to  obtain  any  such  direction  to  the 
taxing  master  as  that  asked  for,  and  after  looking  at  the  affi* 
davit,  said  that  he  should  direct  the  taxing  master,  in  the  terms  of 
the  order,  to  look  into  the  affidavit  and  distinguish  such  parts  as 
were  of  unnecessary  length,  and  disallow  the  costs  of  those  parts. 
In  giving  such  a  direction,  he  meant  it  to  be  understood  that  he 
be  was  of  opinion  that  the  affidavit  was  of  unnecessary  length. 

Solicitors :  Pamell  ^  Tanqueray  WiUaume  ;  and  C.  Pearsm. 
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1  HE  bill  In  this  case  was  filed  by  two  persons^  shareholders      j^   ^  ^^ 
in  a  joint  stock  company,  called  **  The  New  South  Wales  Coal  wbere  fraada- 
and  Inter-Colonial  Steam  Navigation  Company,'*  on  behalf  of  ^®°^  repre- 
themselyes  and  all  other  shareholders  who  had  paid  their  deposits,  been  made  bj 
against  the  defendants  as  promoters  and  directors  of  the  com-  Jj^^  mrStow' 

pany.  of  a  proposed 

The  bill  stated  that  in  September  1852  three  of  the  de-  X  w^om^ 
fendanta,  Lloyd,  Pegler,  and  Powell,  had  joined  in  devising  a  *  director 
Bchemc  for  forming  a  company  under  the  above  title,  the  object  JSch^repre-*^ 
of  which  was  to  work  the  coal  on  the  Kennington  estate  in  New  wntotions. 
South  Wales,  and  to  supply  screw  steam- ships  for  the  coasting  thereof,  and% 
trade,  part  of  which  scheme  was  to  sell  the  said  estate  to  the  ®®f ^^^f*  <o 

^  act,  makes 

company  at  a  price  far  beyond  its  real  value;   that  the  said  himself  liable, 
company  was  provisionally  registered,  meetings  held,  and  pro-  ^^^^y^ 
spectoses  issued ;  that  false  representations  were  made  as  to  the  fraudulently 
number  of  shares  taken,  and  that  a  number  of  persons,  amongst  Uie^motm 
vhom  was  Beeching,  the  plaintiff,  were  induced  by  these  repre-  of  a  company, 
sentation^  and  by  statements  as  to  the  bond^fide  character  of  instituted  by 
the  company,  to  subscribe  for  shares,  and  pay  deposits  thereon;  ^°®  of  the 
that  although  Leonard  (one  of  the  defendants)  was  no  party  have  been 
ori^nally  to  these  transactions,  he  afterwards  became  a  director ;  |^^^^  ^ 
that  he  then  was  made  aware  of  all  the  fraudulent  circumstances^  money  to 
and  joined  with  the  other  directors  in  reissuing  the  prospectus  S^J^<^ 
containing  all  the  misrepresentations.      He  also  concurred  in  object,  on 
allowing  cheques  to  be  drawn,  by  means  of  which  the  deposits  himself  and 
were  paid  out  and  wasted.     The  bill  also  alleged  that  the  fU  others  who 

rr      •  •  have  con- 

£enmngton  estate  had  been  bought  by  the  directors,  the  de-  tribnted. 
fendants,  other  than  Powell,  partly  by  a  payment  in  money,  statmeKL 
and  partly  by  shares,  the  purchase  purporting  to  be  for  the 
intended  company,  and  the  purchase-money  being  in  fact  paid 
out  of  the  deposits  paid  by  the  plaintiffs  and  the  other  share-- 
holders.  The  bill  then  stated  other  circumstances  of  improper 
conduct  by  the  directors,  showing  that  all  the  deposits  paid  by 
the  plaintiff  and  the  other  shareholders  had  been  nusappropriated^ 
and  that  finally  it  became  necessary  to  propose  that  the  company 
should  be  wound  up. 

Under  these  circumstances  the  plaintiff  prayed  that  it  might 
be  declared  that  the  defendants  Lloyd,  Leonard,  and  the  other 
promoters  and  directors  were  severally  bound  to  pay  to  the 
plaintiff  and  the  other  persons  who  had  respectively  paid  de- 
posits, such  deposits,  together  with  interest  thereon  at  5L  per 
cent  per  annum,  and  also  prayed  an  account  and  costs. 

EQ. — ^voi^  III.  3  b 
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To  this  bill  the  defendant  Leonard  demurred  for  want  of 
Equity,  on  the  ground  that  the  plaintifia  were  entitled  to  no 
relief  against  Leonard,  he  not  having  joined  the  company  until 
after  the  proepectusee  were  issued,  and  no  deposits  except  a 
sum  of  230/.  having  been  paid  after  that  time;  and  also  on  the 
ground  that  the  rights,  as  well  of  the  plaintiffs  named,  as  of  those 
appearing  only  by  representation,  were  entirely  separate,  and 
that  they  could  not  sue  together. 

Mr.  Bailff  and  Mr.  J.  7.  Humphry,  for  the  demurrer,  cited 
Puhford  V.  Richards  (a),  Jones  v.  Garcia  del  Rio  (ft),  Wahtab 
V.  Spattiswoode  (c),  Hudson  v.  Maddison  (cf),  Cridland  v.  Lard 
de  Mauley  (e),  Sibson  v.  Edgworth  (g),  Apperfy  v.  Page,  {h) 

Mr.  Glasse  and  Mr.  Tripp,  for  the  plaintiff,  cited  Clements  i. 
Bowes  (t),  Blain  v.  Agar  (A),  Colt  v.  WooUaston  (/),  Hkhens  t. 
Congreve  (m),  Mozley  v.  Alston  (n),  Bromley  v.  Smith  (o),  and 
15  ^  16  Vict,  c  86.  5.49. 

Mr.  Baily  in  reply. 


Judgment 


The  Vice-chancellor.  The  first  ground  of  demurrer  is 
for  want  of  Equity  ;  and  as  to  this,  I  must  confess,  I  have  very 
little  doubt.  The  plaintiffs,  by  their  bill,  represent,  in  flab- 
stance,  that  several  persons  induced  them  by  fraud  to  contri* 
bute  certain  sums  of  money  for  the  purpose  of  forming  a  joint 
stock  company ;  that  at  the  time  they  did  so,  there  were  reallj 
no  funds,  nor  was  there  any  company  in  existevce ;  that  the 
company,  however,  was  afterwards  registered,  and  that,  although 
the  demurring  defendant  (Leonard)  was  not  a  party  to  the 
transactions  of  which  the  plainti£b  complained,  still  he  after- 
wards, in  April  1853,  became  a  party,  and  was  appointed  a 
director ;  that  he  then  had,  or  might  have  acquired,  full  know- 
ledge of  all  the  transactions  of  the  company,  and  must  there- 
fore be  taken  to  have  participated  in  and  carried  out  the  &aod 
upon  the  plaintiffs.  Now,  as  to  this,  my  opinion  is,  that 
although  Leonard  was  not  one  of  those  who  made  the  misrepre- 
sentations originally,  yet,  having  continued  to  act  as  director! 
he  became  an  accessary  after  the  fact,  and  is  liable ;  and,  there- 
fore, that  the  demurrer  is  not  sustainable,  on  the  ground  that 
Leonard  was  not  a  party  to  the  transactions  in  question. 

As  to  the  other  ground  of  demurrer,  I  have  felt  considerable 


(a)  17  Beav.  87. 

(b)  Turn.  &  Russ.  297. 

(c)  15M.  &  Wels.  501. 

(d)  12  Sim.  41 H. 

(e)  1  De  G.  &  Sm.  459. 
(g)  2  Ibid.  73—81. 

(h)  1  Phill.  779. 


(0  1  Drew.  684. ;  1  £q.  Bep.  553. 

(k)  2  Sim.  289. 

(0   2  P.  Wms,  154. 

(m)  4  Russ.  562. 

(n)  1  Phill.  790. 

(o)  1  Sim.  8. 
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diffieoltj.  It  is  not»  strictlj  speaking,  a  demurrer  for  want  of  par-     , '^^^^'  , 
ties,  bat  it  is  a  demurrer,  on  the  ground  that  no  two  persons  who       Vicx- 
kre  been  misled  by  one  fraud,  can  sue  together.    It  is  not,  there-  xihmm^* 

fore,  affected  or  governed  by  any  of  the  cases  which  have  been        

cited  as  to  a  common  interest  in  one  or  more  persons  to  sue  on 
behalf  of  themselves  and  others  in  the  same  interest.     Even  if  it 
were,  and  all  the  other  persons  who  had  paid  deposits  had  been 
made  co-plaintiffs,  the  same  objection  might  have  been  taken.  The 
only  question,  then,  is,  whether  the  present  co-plaintifib  have 
such  a  conunon  interest,  as  to  enable  them  to  join  in  the  same  suit 
as  against  the  defendants.     As  a  general  rule,  upon  a  demurrer, 
if  upon 'the  statements  in  the  bill  the  Court  must  conclude  that 
the  ph&intiff,  on  his  own  showing,  would  be  entitled  to  no  relief 
at  the  hearing,  then  the  demurrer  must  be  allowed ;  but  if  any 
of  the  relief  asked  for  might  be  granted  at  the  hearing,  then 
the  demurrer  must  be  overruled.     The  question  then  is,  whe- 
ther, if  the  cause  were  now  at  the  hearing,  the  plaintiffs  would 
or  would  not  be  entitled  to  some  relief.     It  appears  to  me  that 
on  this  view  of  the  case  there  is  suflScient  ground  for  not  allowing 
the  deoiurrer.     The  statements  in  the  bill  show  that  the  money 
contributed  by  the  plaintiffs  and  those  whom  they  represent, 
^aa  partially  appropriated  by  the  defendants  in  the  purchase 
of  the  Kennington  estate,  which  estate  is  now  vested  in  Powell, 
and  he  claims  to  be  entitled  to  it.     The  bill  then  states  a  case 
which,  if  true,  makes  Powell  a  participator  in  the  fraud,  and, 
therefore,  liable  for  the  moneys  paid  to  him  out  of  the  deposits. 
It  amounts  to  this,  that  there  is  in  the  hands  of  Powell  some 
property,  which,  if  the  cause  were  at  the  hearing,  and  the  facts 
established  as  stated,  would  make  a  common  fund,  applicable 
in  the  first  instance  to  the  repayment  of  the  plaintiff.     That 
alone  is  sufficient  ground  to  render  it  impossible  to  say  that,  if 
the  cause  were  at  the  hearing  on  the  facts  as  alleged  by  the 
bill,  there  could  be  no  decree.     As  to  the  main  ground,  the 
principle  was  established  by  the  case  of  Jones  v.  Garcia  del  Rio, 
and  the  other  cases,  that  where  several  persons  had  several  and 
distinct  frauds  committed  on  them,  they  could  not  join  in  suing 
in  respect  of  those  frauds.     But  there  is  a  distinction,  in  my 
opinion,  between  that  case  and  the  present.     In  Jones  v.  Garcia 
del  Rio,  the  Peruvian  Government  wanted  to  raise  a  loan,  and 
the  lending  to  the  Government  by  one  person  had  no  sort  of 
reference  to  the  lending  by  another,  as  far  as  the  lenders  were 
concerned ;  although  the  money  advanced  was  for  a  common 
purpose  as  far  as  regarded  the  plaintiff;  but  as  between  the 
lenders,  there  was  no  common  bond  at  all,  and  no  implied  con- 
tract.    It  appears  to  me,  therefore,  that  Jones  v.  Garcia  del 
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,  ^^^^'  ,  Rio  does  not  apply  to  the  present  case.  If  an  in^vidaal  were 
VicB-  ^o  induce  two  others,  by  fraud,  to  enter  into  a  partnership, 
Chancellok  hjj^  ^  advance  money  to  form  one  common  stock;  in  sach 
a  case,  it  seems  to  me,  that  it  would  be  impossible  to  fs^y 
that  they  must  each  file  a  separate  bill,  there  being  not  onlj  a 
common  object  on  the  part  of  the  person  borrowing  the  money, 
but  also  a  common  object  in  the  different  persons  lending. 
And  that  has  been  the  case  in  the  present  instance:  se^enl 
persons  were  induced  fraudulently  to  concur  in  advandng 
money  to  form  a  partnership ;  and  such  being  the  nature  of  the 
case,  it  appears  to  me  that  the  principle  of  Jones  v.  Garcia  id 
Rio  is  not  applicable.  For  that  reason,  therefore,  in  my  opimon, 
it  is  impossible  to  say  that  at  the  hearing  no  relief  could  be 
granted  to  the  plaintiff,  and,  therefore,  the  demurrer  most  be 
overruled.  But  I  do  not  express  any  opinion  as  to  the  qiuui^ 
tum  of  relief  which  might  be  obtained,  it  being  sufficient,  if,  as 
the  case  stands,  the  plaintiff  might,  at  the  hearings  establish  his 
title  to  some  relief. 

Demurrer  overruled,  with  cosU 

Solicitors :  Harrison  8f  Scarborough  ;  and  H.  Ctnolard, 


VlCB- 

Changsllob 

KiMDEBSLST. 

April  30. 

On  a  demurrer 
to  a  bill  being 
allowed,  leave 
was  given  to 
the  plaintiff  to 
amend,  but 
the  demurring 
defendant 
having  died, 
nothing  was 
done  by  the 
plaintiff 
against  his ' 
representatives 
for  ten  years. 
Held,  that, 
notwithstand- 
ing the  de- 
murrer being 
allowed,  the 
plaintiff  was 
now  entitled 
to  the  com- 
mon order  to 
revive. 


Judgment 


DEEKS  t;.  STANHOPE. 

JL  HIS  was  a  motion  to  discharge  an  order  to  revive  aBoit,and 
was  made  under  the  following  circumstances.  The  bill  was  filed 
in  1842,  and  Bobert  Lowe,  together  with  three  other  defendants, 
demurred  for  want  of  Equity,  and  want  of  parties.  An  order  was 
made  on  the  21st  of  March  1844,  allowing  the  demurrer,  the 
plaintiff  to  pay  the  defendants  who  had  demurred  the  costs  of 
the  demurrer,  and  to  be  at  liberty  to  amend  their  bill,  on  paj* 
ment  of  205.  costs  to  the  defendants.  Bobert  Lowe  died  in 
1844,  and  his  will  was  proved  by  William  Lake.  The  bill  was 
subsequently  amended,,  and  an  order  was  made  on  the  29th  of 
July  1854,  reviving  the  suit  and  proceedings  which  had  taken 
place  against  William  Lake,  which  order  it  was  now  sought  to 
discharge. 

Mr.  Baffshawe,  for  the  motion,  contended  that  the  allowing 
the  demurrer  put  an  end  to  the  suit,  and  that  it  could  not  now 
be  revived. 

Mr.  Baili/  and  Mr.  fF.  Cooper^  contriu 

The  Vice-Chancellob.  It  does  not  appear  to  me  that  I 
can  grant  this  application.      It  has  been  contended  that  the 
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demarrer  having  been  allowed,  the  eifect  of  allowing  it  was  so  1855. 
absolutely  to  put  the  cause  out  of  Court,  that  it  is  the  same  as  vjce* 
if  there  was  no  cause  at  all  pendinir,  as  fiur  as  Mr.  Lowe  is  con-    Chancbllob 

i-Tfc  t  1  1  .111-  1  KiNDEHSLBY. 

earned    But  the  >  order  made  was  not  simply  allowing  the        

demurrer  and  putting  the  case  out  of  Court,  but  it  was  an  order  Desks 
showing  that  whether  the  demurrer  was  allowed  for  want  of  st^opk. 
Equity  or  for  want  of  parties,  the  Court  considered  that  as  j  jam  l 
between  the  plaintiff  and  the  demurring  parties  there  was  such 
a  case  made,  as  induced^the  Court  to  think  that  by  amending  the 
bill,  and  curing  the  defect,  the  cause  might  go  on;  and  therefore 
the  order  made  is  first  of  all  in  the  usuiJ  terms,  and  if  that  was 
all,  there  would  be  an  end  of  the  suit,  but  it  goes  on  to  direct 
taxation  and  payment  to  the  parties  of  costs  of  the  demurrer, 
and  then  gives  the  plaintiffs  liberty  to  amend,  as  they  should 
be  advised,  on  payment  of  205.  costs.  Therefore,  the  Court 
treats  the  suit  as  still  subsisting  between  the  plaintiff  and  the 
other  parties,  and  allowing  the  bill  to  be  amended  means  not 
that  you  must  file  a  new  bill,  as  if  the  bill  was  out  of  Court ; — 
you  are  not  put  to  the  necessity  of  filing  a  new  bill,  but  you 
may  amend  the  bill,  and  the  lunended  bill  will  stand  upon  the 
same  footing  as  if  no  demurrer  had  been  allowed  at  all,  and  as 
if  it  had  been,  at  the  time  of  filing  the  bill,  an  original  suit;  and 
therefore  the  whole  case  which  is  made  upon  this  motion,  de- 
pending upon  the  assumption  that  the  allowance  of  this 
demurrer  put  an  end  to  the  suit  as  between  these  parties,  is 
erroneous,  and  cannot  be  maintained.  There  has  been,  no 
doubt,  great  delay  in  this  suit,  which  may  or  may  not  be  a 
ground  for  some  application  for  relief  on  the  part  of  this  defend- 
ant; but  this  motion  is  not  the  proper  application.  An  order 
to  revive  was  made,  and  was  served  on  the  16th  of  August 
1854 ;  and  that  order  stands  priecisely  upon  the  same  footing  as 
an  order  to  revive  under  the  old  practice,  except  that  the  party 
has  a  certain  number  of  days  in  which  he  may  show  cause  why 
the  plaintiff  should  not  revive.  The  defendant  could  not  show 
it  by  answer^  according  to  the  old  practice ;  but  he  must  either 
demur  or  plead  to  the  bill  of  revivor  (a),  and  if  the  number 
of  days  given  had  elapsed  within  which  he  must  show  cause, 
the  plaintiff  bad  a  right  as  of  course,  without  notice,  to  obtain 
AQ  order  to  revive^  which  was  a  valid  order.  It  is  true,  that  at 
the  hearing  the  defendant  might  show  that  he  was  not  the  per- 
gonal representative,  or  other  good  reason  why  the  suit  was 
defective ;  but  as  far  as  revivor  went,  the  order  was  imperative.  i 

But  now,  as  the  abolition  of  the  bill  of  revivor  under  the  new  i 

practice  takes  away  the  opportunity  of  showing  cause,  there  is  a 

(a)  See  Dan.  Ch.  Fr.  1421. 
3b  3 
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^^^^'  ,      Rio  does  not  apply  to  the  present  case.    If  an  in^vidaal  were 

Vice-         ^  induce  two  others,  by  frauds  to  enter   into  a  partneisbip, 

Chancellor    ^^^  ^^  advance  money  to  form  one  common  stock:  in  sach 

a  case,  it  seems  to  me,  that  it  would  be  impossible  to  saj 

that  they  must  each  file  a  separate  bill,  there  being  not  only  a 
common  object  on  the  part  of  the  person  borrowing  the  money, 
but  also  a  common  object  in  the  different  persons  lending. 
And  that  has  been  the  case  in  the  present  instance:  seferal 
persons  were  induced  fraudulently  to  concur  in  advsncing 
money  to  form  a  partnership ;  and  such  being  the  nature  of  the 
case,  it  appears  to  me  that  the  principle  of  Jones  v.  Garcia  dd 
Rio  is  not  applicable.  For  that  reason,  thereforCj,  in  my  opinion, 
it  is  impossible  to  say  that  at  the  hearing  no  relief  could  be 
granted  to  the  plaintiff,  and,  therefore^  the  demurrer  must  be 
overruled.  But  I  do  not  express  any  opinion  as  to  the  quan- 
tum of  relief  which  might  be  obtained,  it  being  suffident,  if,  ss 
the  case  stands,  the  plaintiff  might,  at  the  hearing,  establish  his 
title  to  some  relief. 

Demurrer  overruled,  with  costs. 

Solicitors :  Harrison  8f  Scarborough  ;  and  H.  Cowlard. 
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AprU  30. 

On  a  demurrer 
to  a  bill  being 
allowed,  leaye 
was  given  to 
the  plaintiff  to 
amend,  but 
the  demurring 
defendant 
having  died, 
nothing  was 
done  by  the 
plaintiff 
against  his ' 
representatives 
for  ten  years. 
Held,  that, 
notwithstand- 
ing the  de- 
murrer being 
allowed,  the 
plaintiff  was 
now  entitled 
to  the  comr 
mon  order  to 
revive. 


Judgment 


DEEKS  V.  STANHOPE. 

1  HIS  was  a  motion  to  discharge  an  order  to  revive  asoit^and 
was  made  under  the  following  circumstances.  The  bill  wis  filed 
in  1842,  and  Robert  Lowe,  together  with  three  other  defendants, 
demurred  for  want  of  Equity,  and  want  of  parties.  An  order  was 
made  on  the  21st  of  March  1844,  allowing  the  demurrer,  the 
plaintiff  to  pay  the  defendants  who  had  demurred  the  costs  of 
the  demurrer,  and  to  be  at  liberty  to  amend  their  bill,  on  pay- 
ment of  20^.  costs  to  the  defendants.  Robert  Lowe  died  in 
1844,  and  his  will  was  proved  by  William  Lake..  The  bill  was 
subsequently  amended,. and  an  order  was  made  on  the  29th  of 
July  1854,  reviving  the  suit  and  proceedings  which  had  taken 
place  against  William  Lake,  which  order  it  was  now  sought  to 
discharge. 

Mr.  Bagshawe^  for  the  motion,  contended  that  the  allo?ring 
the  demurrer  put  an  end  to  the  suit,  and  that  it  could  not  now 
be  revived. 

Mr.  Baily  and  Mr.  W.  Cooper^  contriu 

The  yiC£-CHANC£LLOR.  It  does  not  appear  to  me  that  I 
can  grant  this  application.      It  has  been  contended  that  the 
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demurrer  having  been  allowed,  the  effect  of  allowing  it  was  so  1855. 
absolutely  to  put  the  cause  out  of  Court,  that  it  Is  the  same  as  vice« 
if  there  was  no  cause  at  all  pendinfif  as  far  as  Mr.  Lowe  is  con-    Chancellor 

cemed*    But  the  ^  order  made  was  not  simply  allowing  the        

demurrer  and  putting  the  case  out  of  Court,  but  it  was  an  order  Dbbks 
showing  that  whether  the  demurrer  was  allowed  for  want  of  i^akhopk. 
Equity  or  for  want  of  parties,  the  Court  considered  that  as 
between  the  plidntiff  and  the  demurring  parties  there  was  such 
a  case  made,  as  induced^the  Court  to  think  that  by  amending  the 
b3I,  and  curing  the  defect,  the  cause  might  go  on;  and  therefore 
the  order  made  is  first  of  all  in  the  usual  terms,  and  if  that  was 
all,  there  would  be  an  end  of  the  suit,  but  it  goes  on  to  direct 
taxation  and  payment  to  the  parties  of  costs  of  the  demurrer, 
and  then  gives  the  plaintiffs  liberty  to  amend,  as  they  should 
be  advised,  on  payment  of  20$.  costs.  Therefore,  the  Court 
treats  the  suit  as  still  subsisting  between  the  plaintiff  and  the 
other  parties,  and  allowing  the  bill  to  be  amended  means  not 
that  you  must  file  a  new  biU,  as  if  the  bill  was  out  of  Court ; — 
jou  are  not  put  to  the  necessity  of  filing  a  new  bill,  but  you 
may  amend  the  bill,  and  the  amended  bill  will  stand  upon  the 
same  footing  as  if  no  demurrer  had  been  allowed  at  all,  and  as 
if  it  had  been^at  the  time  of  filing  the  bill,  an  original  suit;  and 
therefore  the  whole  case  which  is  made  upon  this  motion,  de^ 
pending  upon  the  assumption  that  the  aUowance  of  thb 
demurrer  put  an  end  to  the  suit  as  between  these  parties,  is 
erroneous,  and  cannot  be  maintained.  There  has  been,  no 
doubt,  great  delay  in  this  suit,  which  may  or  may  not  be  a 
ground  for  some  application  for  relief  on  the  part  of  this  defend- 
ant ;  but  this  motion  is  not  the  proper  application.  An  order 
to  revive  was  made,  and  was  served  on  the  16th  of  August 
1854 ;  and  that  order  stands  precisely  upon  the  same  footing  as 
an  order  to  revive  under  the  old  practice,  except  that  the  party 
has  a  certain  number  of  days  in  which  he  may  show  cause  why 
the  plaintiff  should  not  revive.  The  defendant  could  not  show 
it  by  answer^  according  to  the  old  practice ;  but  he  must  either 
demur  or  plead  to  the  bill  of  revivor  (a),  and  if  the  number 
of  days  given  had  elapsed  within  which  he  must  show  cause, 
the  plaintiff  had  a  right  as  of  course,  without  notice,  to  obtain 
an  order  to  revive,  which  was  a  valid  order.  It  is  true,  that  at 
the  hearing  the  defendant  might  show  that  he  was  not  the  per- 
sonal representative,  or  other  good  reason  why  the  suit  was 
defective ;  but  as  far  as  revivor  went,  the  order  was  imperative* 
But  now,  as  the  abolition  of  the  bill  of  revivor  under  the  new 
practice  takes  away  the  opportunity  of  showing  cause,  there  is  a 

(a)  See  Dan.  Ch.  Pr.  1421. 
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Bubstitute  provided  for  that  opportunity  (a),  and  twelve  days 
are  given  to  the  defendant  in  which  he  may  move  to  discharge 
the  order;  but  when  that  time  has  elapsed,  the  older  of  revivor 
stands  in  the  same  position  as  the  order  to  revive  imder  the  old 
practice^  and  it  is  not  to  be  discharged  upon  an  interiocatoiy 
application.  The  order  to  revive,  revives  the  suit  as  it  stood 
between  the  plaintiff  and  Mr.  Lowe^  though  the  demurrer  had 
been  allowed,  with  liberty  to  amend;  therefore,  the  pkintiff 
could  have  amended  his  bill,  and  when  Lowe  died,  the  right 
which  the  plaintiff  had  against  Lowe,  remained  a  right  against 
Lowe's  representatives,  and  the  plaintiff  might  next  day  have  re* 
vived.  But  it  is  cont^ded  that  there  never  could  be  any  remedy 
against  Lowe*s  representatives  under  that  order  to  amend ;  bot 
that  is  impossible.  It  is  clear  that  there  was  an  appearuice  to 
the  bill,  though  not  to  the  amended  bill ;  but  there  was  a  suit 
pending  in  which  Lowe  had  appeared,  and  when  the  bill  was 
amended  it  might  be  necessary  that  Lowe  should  a{q>ear  to  the 
amended  bill ;  but  his  appearance  was  not  swept  out  of  exist- 
ence  any  more  than  the  bill  was  swept  out  of  existence.  Then, 
having  appeared  to  the  bill,  and  having  demurred,  if  the  bill 
was  gone  the  appearance  was  gone,  and  everything  was  at  aa 
end ;  but  my  opiniim  is  that  the  bill  was  not  gone,  bat  was 
still  pending,  and  that  the  appearance  remained  good.  It  is 
true  that  it  might  require  an  appearance  to  the  amended  bill ; 
but  the  effect  of  Lowe's  death  was,  that  llie  plaintiff,  having  a 
right  to  revive  agamst  Lowe's  representatives,  ceased  to  have 
any  means  of  prosecuting  his  demand  agunst  Lowe ;  and  if 
immediately  after  Lowe's  death  the  bill  had  been  filed  agunst 
the  representatives,  the  contention  must  be  that  the  bill  would 
have  been  wrong.  But  I  think  it  would  have  been  perfectly 
regular ;  and  having  now  an  order  to  revive,  the  plaintiff  is  in 
the  same  position.  I  do  not  see  how  I  can  discharge  the  order 
to  revive.  One  thing,  at  all  events,  is  dear,— ^although  it  may 
be  that  obtdning  an  order  to  revive  ten  years  after  the  death  of 
the  party  is  somewhat  startling, — ^that  all  tlus  vras  known  to  dib 
defendant  in  October  1854,  and  if  that  was  any  ground  against 
revivor,  he  might  have  applied  to  discharge  the  order  upon  that 
ground ;  but  on  the  ground  now  stated  it  is  imposfflble. 

Motion  refttsedy  with  costs. 

Solicitors :  J.  Bebb  ;  and  A.  Robinson. 


(a)  See  4drd  Order,  7th  Aug.  1852. 
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the  settlement  made  on  the  marriage  of  Lieutenant-Colonel  From  a  me- 
William  Hutchinson^  afterwards  Sir  William  Hutchinson^  and  mad«°^°* 
Letitia  Yaillant,  and  dated  the  25th  of  July  1801,  certain  B.,  after  an 
moneys  in   the  funds,  and  other  property,  were  assigned  to  h.  on  Se  ^' 
trustees  upon  trust,  after  the  death  of  the  survivor  of  Sir  sabjectofa 
William  and  his  wife,  for  the  children  of  the  marriage,  in  such  between  B. 
manner  as  Sir  William  and  his  wife,  or  the  survivor  of  them,  ?°^  ■''•  ^' 

'it  appeared 

should  appoint ;  and  in  default  of  appointment,  in  trust  for  the  that  H.  repre- 
children  equally,  the  shares  of  the  sons  to  vest  at  twenty-one,  at°tjJ!f  death 
and  the  shares  of  the  daughters  at  that  age  or  marriage.  of  the  sar- 

in December  1839  a  marriage  was  in  contemplation  between  JeiTand  hilT" 
Hugh  Bold  and  Theodosia  Frances  Hutchinson,  one  of  the  'wife  his 
daughters  of  Sir  W.  Hutchinson.      At  an  interview  between  t.  il  would 
R  Bold  and  Sir  W.  Hutchinson  on  the  subject  of  the  marriage,  ^e  entiUed  to 

-     ,  .  i    1       TT   T»  t -I  1  It?,     a  fortune  of 

the  latter  is  represented  by  H.  iiold  to  nave  stated  that  his  io,ooo^  at  the 
(laughter  Theodosia  would,  at  the  death  of  the  survivor  of  him-  h^'^oie  n^^ 
self  and  his  wife,  be  entitled  to  a  fortune  of  10,0007.  at  the  eldest  son, 
least ;  that  he  had  made  no  eldest  son,  and  his  children  would  dren^wonW^' 
all  share  equally.     A  memorandum  in  writing  of  this  statement  ^^^  share 
was  made  by  H.  Bold  at  the  time.     The  treaty  for  the  marriage  articles  for  ie 
proceeded,  and  Sir  W.  Hutchinson  caused  certain  heads  of  settlement  it 
marriage  articles  to  be  prepared  as  instructions  for  a  settlement,  other  things, 
which  heads  of  articles  were  in  the  handwriting  of  his  son,  agreed** that 

.-_,   .  ,  o  »   a  covenant 

William    Nelson  Hutchinson,  and  were  as  follow :  —  "  The  shall  he  drawn 

trustees  are  W.  N.  Hutchinson  and The  Rev.  Hugh  ?f;^;;^;ees 

Bold  settles  a  jointure  of  500/.  per  annum  (to  commence  at  his  that  his 
death)  upon  Miss  H.  during  her  natural  life.     During  his  life-  afthe decease* 
time  the  wife  to  have  an  allowance,  to  provide  clothes,  &c.,  of  of  both  her 
60Zi  per  annum.     The  jointure  to  be  secured  on  the  estate,  and  a  fortune  of  ^ 
placed  in  the  charge  of  the  trustees.    A  covenant  is  to  be  drawn  i^^JJ?*? i**^ 
lip  by  which  Sir.  W.  Hutchinson  guarantees  that  his  daughter  letter  to  his 

solicitor, 
directing  the 
preparation  of  the  setUement,  H.  stated  "  that  at  the  death  of  my  wife  and  myself,  whatever  we 
may  die  possessed  of  will  be  divided  between  our  four  children.  Theodosia's  portion  thereof 
will  then  b«  1 0,0002."  The  settlement  recited  that  T.  H.  would,  upon  the  death  of  the  survivor 
of  H.  and  faia  wife,  become  entitled  to  a  fortune  consisting  of  stock  in  the  funds,  and  other  per- 
sonal property,  to  the  amount  or  value  of  10,000/.  and  upwards.  H.  was  a  party  to  the  settle- 
ment, but  It  contained  no  covenant  on  his  part.  The  marriage  was  duly  solemnized,  and  the  wife 
of  B,  died  soon  afterwards  without  issue,  and  in  his  lifetime.  On  the  death  of  H.  and  his  wife, 
B.  became  entitled  to  a  life  interest  in  the  trust  property  comprised  in  his  marriage  settlement ; 
aad  the  only  proper^  which  then  or  at  any  time  came  to  the  trustees  of  the  settlement,  in  respect 
of  the  fortune  of  R^  late  wife,  consisted  of  a  sum  of  5181/.  14«.  On  a  bill  by  B.,  praying  that 
the  assets  of  U.  might  be  held  liable  to  make  good  the  difference  between  the  sum  received  and 
the  10,000/., — Held,  that  the  representation  made  by  H.  was  a  representation  that  his  daughter*b 
fortune  did  actually  consist  of  10,000/.,  subject  to  the  life  interest  of  H.  and  his  wife,  and  that  the 
ittets  of  H.  were  liable  to  make  good  such  representation. 
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substitute  provided  for  that  opportunity  (a),  and  twelve  days 
are  given  to  the  defendant  in  which  he  may  move  to  discbarge 
the  order;  but  when  that  time  has  elapsed,  the  older  of  revivor 
stands  in  the  same  position  as  the  order  to  revive  under  the  old 
practice,  and  it  is  not  to  be  discharged  upon  an  interlocutory 
application.     The  order  to  revive,  revives  the  suit  as  it  stood 
between  the  plaintiff  and  Mr.  Lowe^  though  the  demurrer  had 
been  allowed,  with  liberty  to  amend;  therefore,  the  plaintiff 
could  have  amended  his  bill,  and  when  Lowe  died,  the  right 
which  the  plaintiff  had  against  Lowe,  remained  a  right  against 
Lowe's  representatives,  and  the  plaintiff  might  next  day  have  re* 
vived.  But  it  is  cont^ded  that  there  never  could  be  any  remedy 
against  Lowe's  representatives  undar  that  order  to  amend;  bot 
that  is  impossible.     It  is  clear  that  there  was  an  appearuioe  to 
the  bill,  though  xx>t  to  the  amended  bill ;  but  there  was  a  emt 
pending  in  which  Lowe  had  appeared,  and  when  the  bill  was 
amended  it  might  be  necessary  that  Lowe  should  aj^ar  to  the 
amended  bill ;  but  his  appearance  was  not  swept  out  of  exist* 
ence  any  more  than  the  bill  was  swept  out  of  existence.     Then, 
having  appeared  to  the  bill,  and  having  demurred,  if  the  bill 
was  gone  the  appearance  was  gone,  and  everything  was  at  aa 
end ;  but  my  opinion  is  that  the  bill  was  not  gone,  but  was 
still  pending,  and  that  the  appearance  renuuned  good.    It  is 
true  that  it  might  require  an  appearance  to  the  amended  bill ; 
but  the  effect  of  Lowe's  death  was,  that  llie  pltdnti^  havii^  a 
right  to  revive  agamst  Lowe's  representatives,  ceased  to  have 
any  means  of  prosecuting  his  demand  against  Lowe ;  and  if 
immediately  after  Lowe's  death  the  bill  had  been  filed  against 
the  representatives,  the  contention  must  be  that  the  biii  wonld 
have  been  wrong.     But  I  think  it  would  have  been  perfecdy 
regular ;  and  having  now  an  order  to  revive,  the  plaintiff  is  in 
the  same  position.     I  do  not  see  how  I  can  discharge  the  order 
to  revive.     One  thing,  at  all  events,  is  clear, — although  it  may 
be  that  obtdning  an  order  to  revive  t^i  years  after  the  death  of 
the  party  is  somewhat  startling, — that  all  this  was  known  to  tfati 
defendant  in  October  1854,  and  if  that  was  any  ground  against 
revivor,  he  might  have  applied  to  discharge  the  order  upoo  that 
ground ;  but  on  the  ground  now  stated  it  is  impossible. 

Motion  refused,  with  costs. 

Solicitors :  J.  Bebb  ;  and  A,  Robinson. 


(a)  See  48rd  Order,  7th  Aug.  1852. 


THE  EQUITY  REFOBT&  748 

IS5S. 
Haste  R  of 

BOLD  V.  HUTCHINSON.  ran  Roim. 

^  March  12,  13. 

ijY  the  settlement  made  on  the  marriage  of  Lieutenant-Colonel  From  a  me- 

TVilUam  Hutchinson,  afterwards  Sir  William  Hutchinson,  and  ma^°by°^ 

Letitia  Yaillant,  and  dated  the  25th  of  Julj   1801,  certain  B.,  after  an 

moneys  in  the  funds,  and  other  property,  were  assigned  to  H.^^'Se^'* 

trustees  upon  trust,  after  the  death  of  the  survivor  of  Sir  subject  of  a 

William  and  his  wife,  for  the  children  of  the  marriage,  in  such  between  R 

manner  as  Sir  William  and  his  wife,  or  the  survivor  of  them.  ?°^  ^'  ^' 

•  •  .  .  '*  appeared 

should  appoint ;  and  in  default  of  appointment,  in  trust  for  the  that  H.  repre- 
children  equally,  the  shares  of  the  sons  to  vest  at  twenty-one,  n°th!f  death 
and  the  shares  of  the  daughters  at  that  age  or  marriage.  of  the  sar- 

in December  1839  a  marriage  was  in  contemplation  between  ^iTand  his™" 
Hugh  Bold  and  Theodosia  Frances  Plutchinson,  one  of  the  'wife  his 
daughters  of  Sir  W.  Hutchinson.     At  an  interview  between  t.  il  would 
R  Bold  and  Sir  W.  Hutchinson  on  the  subject  of  the  marriage,  ^,e°tiUed  to 

.      -  .  1    ,      TT   -n  n  1  1,7.     a  fortune  of 

the  latter  is  represented  by  H.  Bold  to  have  stated  that  his  io,ooo(.  at  the 
daughter  Theodosia  would,  at  the  death  of  the  survivor  of  him-  jf^*^^*^  ^® 
self  and  his  wife,  be  entitled  to  a  fortune  of  10,0007.  at  the  eldest  son, 
least ;  that  he  had  made  no  eldest  son,  and  his  children  would  dren^wouW^* 
all  share  equally.     A  memorandum  in  writing  of  this  statement  ^^^  share 
was  made  by  H.  Bold  at  the  time.     The  treaty  for  the  marriage  articles  for  ie 
proceeded,  and  Sir  W.  Hutchinson  caused  certain   heads  of  settlement  it 
marriage  articles  to  be  prepared  as  instructions  for  a  settlement,  other  things, 
which  heads  of  articles  were  in  the  handwriting  of  his  son,  as^eed^that 
William    Nelson  Hutchinson,  and  were  as  follow :  —  "  The  shall  be  drawn 

trustees  are  W.  N.  Hutchinson  and .     The  Rev.  Hugh  H^'^^i^es 

Bold  settles  a  jointure  of  500/.  per  annum  (to  commence  at  his  that  his 
death)  upon  Miss  H.  during  her  natural  life.     During  his  life-  SdeceL''"* 
time  the  wife  to  have  an  allowance,  to  provide  clothes,  &c,,  of  o^  ^^h  her 
^OL  per  annum.     The  jointure  to  be  secured  on  the  estate,  and  a  fortune  of  ^ 
placed  in  the  charge  of  the  trustees.    A  covenant  is  to  be  drawn  i?J|f*/ i**^ 
up  by  which  Sir.  W.  Hutchinson  guarantees  that  his  daughter  letter  to  his 

solicitor, 
directing  the 
preparation  of  the  setUementy  H.  stated  *'  that  at  the  death  of  my  wife  and  myself,  whatever  we 
may  die  possessed  of  will  be  divided  between  our  four  children.  Theodosia's  portion  thereof 
will  then  b«  10,000/.**  The  settlement  recited  that  T.  H.  would,  upon  the  death  of  the  survivor 
of  H.  and  his  wife,  become  entitled  to  a  fortune  consisting  of  stock  in  the  funds,  and  other  per- 
sonal property,  to  the  amotmt  or  value  of  10,000/.  and  upwards.  H.  was  a  party  to  the  settle- 
ment, but  it  contained  no  covenant  on  his  partt  The  marriage  was  duly  solemnized,  and  the  wife 
of  B,  died  soon  afterwards  without  issue,  and  in  his  lifetime.  On  the  death  of  H.  and  his  wife, 
B.  became  entitled  to  a  life  interest  in  the  trust  property  comprised  in  his  marriage  settlement ; 
ukI  the  only  proper^  which  then  or  at  any  time  came  to  the  trustees  of  the  settlement,  in  respect 
of  the  fortune  of  B.%  late  wife,  consisted  of  a  sum  of  5181/.  14«.  On  a  bill  by  B.,  praying  that 
the  assets  of  H.  might  be  held  liable  to  make  good  the  difference  between  the  sum  received  and 
the  10,000/., — Held,  that  the  representation  made  by  H.  was  a  representation  that  his  daughter's 
fortune  did  actually  consist  of  10,000/.,  subject  to  the  life  interest  of  H.  and  his  wife,  and  that  the 
assets  of  fi.  were  liable  to  make  good  such  representation. 
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T.  F.  H.  shall  at  the  decease  of  both  parents  haye  a  property 
of  not  less  than  lO^OOO/.,  (of  course  this  includes  what  she  will 
have  through  Lady  H.)  this  property  to  be  settled  on  her  and 
her  children^  to  be  equally  divided  among  them  after  the  deceaae 
of  both  parents.  There  being  no  children.  Miss  H.  is  to  have 
the  power  of  making  a  will,  leaving  the  property  to  which  she 
may  become  entitled  as  aforesaid  or  otherwise,  as  she  may  please. 
Should  she  die  intestate  and  have  no  children,  then  her  property 
(after  Mr.  Bold's  decease)* to  go  to  be  distributed  among  her 
own  next  of  kin.  If  there  are  no  children,  and  Mr.  Bold  sor- 
-vives  Miss  H.,  he  is  to  have  a  life  interest  in  all  the  property  in 
any  way  possessed  by  Miss  H.,  and  the  effect  or  purport  of 
Miss  H.'s  deed  or  will  is  not  to  take  place  until  the  decease  of 
Mr.  Bold.  In  the  event  of  there  being  no  children,  and  after 
the  death  of  Mr.  Bold  and  Miss  H.,  M^.  Bold's  separate  pro- 
perty to  go  as  he  directs,  in  the  same  way  as  Miss  H.  has  a 
power  over  her  own  property.  The  trustees  to  be  duly  ap- 
pointed and  empowered  to  act.  The  property  that  Miss  H. 
will  receive  at  the  decease  of  the  survivor  of  her  parents  to  be 
settled  and  possessed  by  the  trustees  in  the  usual  manner  for 
the  use  and  benefit  of  the  married  parties.  The  deed  most 
contain  the  usual  covenant  to  alter  or  vary  the  funds,  property, 
&c.,  as  the  trustees  may  think  proper,  upon  the  request  of  the 
married  couple,  so  as  to  at  any  time  improve  the  property;  and 
Mr.  Bold  and  wife  are  to  have  the  power  to  authorize  the 
trustees  thus  to  act.  Mr.  Bold  covenants  that  as  r^ards  all 
property  whatever  that  Miss  H.  may  become  entitled  to  at  the 
death  of  her  parents  or  otherwise,  to  convey  and  settle  the  same 
agreeably  to  the  trusts  of  the  present  deed  of  settlement" 

At  the  request  of  Sir  W.  Hutchinson,  Mr.  Bold  agreed  that 
the  marriage  settlement  should  be  prepared  by  Mr.  Allen,  Sr 
W.  Hutchinson's  solicitor ;  and  in  a  letter  to  Mr.  Allen,  Sir 
TV.  Hutchinson,  after  informing  him  of  the  intended  marriage, 
thus  proceeds :  —  , 

'^  Herewith,  to  point  more  distinctly  to  matters  indispensably 
requisite  to  be  adverted  to,  shall  be  inclosed  a  sketch  whereupon 

the  settlements  are  by  you  to  be  framed At  the  death 

of  my  present  wife  and  of  myself,  whatever  we  may  die  pos- 
sessed of  will  be  divided  between  our  four  children,  Theodoalaa 
portion  whereof  will  then  be  10,000/." 

The  before  mentioned  heads  of  articles  were  supposed  to  have 
been  inclosed  in  this  letter,  inasmuch  as  they  were  found 
amongst  Mr.  Allen's  papers  after  his  death  by  his  successor  in 
business. 

The  draft  of  a  settlement  was  prepared  acoordiogly;  bat 


SiatemenL 
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lefore  the  deed  was  engrossed  Mr.  Allen  died,  and  by  arrange-      ^  ^^^'  ^ 
ment  between  Mr.  Bold  and  Sir  W.  Hutchinson,  it  was  sub-     Mastkr  of 
eequently  engrossed  and  completed  by  Mr.  Shaw,  also  since    ^"**  Rolls. 
deceased,  the  successor  of  Allen.     The  draft  was  perused  by         bo^ 
Mr.  Wilson,  a  conveyancer,  who  is  also  since  dead.  V' 

At  an  interview  hf  tween  Mr.  Bold  and  W.  N.  Hutchinson 
Mr.  Bold  stated  that  he  had  mortgaged  his  estates,  and  that 
this  mortgage  would  have  priority  over  his  intended  wife's 
jomture.  This  statement  was  not  communicated  to  Sir  W. 
Hutchinson,  and  no  variation  was  made  in  the  arrangements. 

The  settlement  was  dated  the  25th  of  February  1840,  and 
made  and  executed  by  and  between  Hugh  Bold  of  the  first 
part,  Sur  W.  Hutchinson  of  the  second  part,  Theodosia  F. 
Hutchinson  of  the  third  part,  and  William  Nelson  Hutchinson 
and  Penry  Williaqis  of  the  fourth  part ;  and  after  reciting, 
amongst  other  things,  that  the  said  T.  F.  Hutchinson  would, 
upon  the  death  of  the  survivor  of  Sir  W.  Hutchinson  and  his 
wife,  become  entitled  to  a  fortune  consisting  of  stock  in  the 
public  funds,  moneys,  and  other  personal  property  to^  the 
amount  or  value  of  10,0002.  and  upwards,  and  that  it  wa9 
agreed  that  the  personal  property  to  which  the  said  T.  F. 
Hutchinson  would  so  become  entitled  upon  the  death  of  both 
her  parents  should  be  settled  upon  the  trusts  thereinafter  de- 
clared, it  was  witnessed  that  the  said  H.  Bold  and  T.  F. 
Hutchinson  did  thereby  covenant  with  the  said  trustees,  that 
all  such  sum  and  sums  of  money,  and  other  personal  property  and 
effects  as  she,  the  said  T.  F.  Hutchinson,  should,  upon  the  death 
of  the  survivor  of  her  parents,  become  possessed  of  or  entitled 
to,  should  be  vested  in  the  said  trustees  upon  the  trusts  therein- 
after declared;  and  it  was  further  witnessed,  that  the  said 
T.  F.  Hutchinson,  with  the  consent  of  Sir  W.  Hutchinson  and 
H.  Bold,  did  assign  to  the  trustees  all  such  sum  and  sums  of 
money  and  other  personal  property  and  efiects  upon  trust  to 
pay  the  income  to  T.  F.  Hutchinson  for  her  separate  use  for 
life,  and  after  her  decease  to  Hugh  Bold  for  life,  and  after  the 
decease  of  the 'survivor  to  stand  possessed  of  the  trust  funds  in 
trust  for  their  children,  i^  manner  therein  declared  ;  and  in  case 
there  should  be  no  children,  in  trust  for  the  next  of  kin  of 
T.  F.  Hutchinson. 

The  settlement  did  not  contain  the  covenant  mentioned  in 
the  sidd  heads  of  articles,  whereby  Sir  W.  Hutchinson  was  to 
guarantee  that  his  daughter  should,  at  the  decease  of  both 
parents,  have  a  property  of  not  less  than  10,0007. 

The  marriage  was  duly  solemnized  in  1840,  and  Mrs.  Bold 
<Ued  in  1842  without  issue. 
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Sir  W.  Hutchinson  died  in  18455  having  by  his  will,  dated 
the  19th  of  December  1844|  bequeathed  all  his  property  to  his 
wife  for  life^  and  after  her  decease  to  his  three  surviYing  children, 
W.  N.  Hutchinson,  Frederick  J  •  T.  Hutchinson,  and  Harriett 
Madden  Gordon,  equally. 

Letitia  Hutchinson  survived  her  husl^d,  and  died  in  1852. 
The  power  of  appointment  created  by  the  settlement  of  1801 
was  never  exercised,  and  the  trust  funds  therein  comprised  be* 
came  divisible  in  equal  fifth  parts. 

Sir  W.  Hutchinson  neither  advanced  in  his  lifetime  nor 
bequeathed  by  his  will  any  money  to  H.  Bold  and  his  wife,  or 
to  the  trustees  of  their  marriage  settlement  ;  and  the  whole 
fortune,  to  a  life  interest  in  which  H.  Bold  became  entitled  on 
the  death  of  Letitia  Hutchinson,  consisted  of  one  fifth  of  the 
trust  funds  comprised  in  the  settlement  o^  1801,  amounting  to 
5181/.  Us. 

'  In  1854,  H.  Bold  filed  a  bill  against  the  executors  of  the 
will  of  Sir  W.  Hutchinson^  the  trustees  of  his  own  marriage 
settlement,  and  the  persons  interested  under  the  will  of  Sir  W. 
^utchinson,  amongst  whom  the  property  had  been  divided  bj 
the  executors,  praying  that  it  might  be  declared  that  the  estate 
of  Sir  W.  Hutchinson  was  liable  and  bound  to  make  up  and  pa^ 
«uch  a  principal  sum  as,  together  with  the  sum  of  5181/1 14^., 
would  amount  to  10,000/.,  with  interest  thereon ;  and  that,  if 
necessary,  the  indenture  of  settlement  of  the  25th  of  Febmarj 
1840  might  be  rectified,  and  all  such  covenants  and  clauses 
inserted  as  might  be  necessary  to  make  it  conformable  to  the 
agreement  evidenced  by  the  heads  of  marriage  articles. 

Mr.  R.  Palmer  and  JVIr.  Selwyn,  for  the  plainti£  The  re- 
presentation made  by  Sir  W.  Hutchinson  was,  that  his  daughter 
was  actually  entitled  on  the  death  of  her  parents  to  a  fortune  of 
10,000/.  Thb  representation  was  confirmed  by  the  heads  of 
Articles,  by  the  letter  of  Sir  W.  Hutchinson  to  Allen,  and  bj 
•the  settlement  Though  the  settlement  does  not  contain  a 
covenant  by  Sir  W.  Hutchinson,  still  he  was  a  party  to  it,  and 
was  bound  by  the  recital;  and  if  the  recital  "alone  was  not 
sufficient,  the  Court  would  rectify  the  settlement  so  as  to  make 
the  covenants  coextensive  with  those  of  the  heads  of  ardcks: 
JDe  Beil  v.  Thomson  (a).  Money  v.  Jorden.  {b) 

Mr.  Bolt  and  Mr.  Toller,  for  the  parties  interested  under  the 
will  of  Sir  W.  Hutchinson.  The  representation  of  Sr  W. 
Hutchinson  created  no  legal  obligation.  He  did  not  state,  as  aa 
existing  fact,  that  his  daughter  was  entitled  i^to  10,000/1,  but 


'    (a)  3  Beav.  469. ;  S.  C.  12  CI.  & 
Fin.  45.,  nom.  Hammersley  yj)e  BeiL 


(h)  21  L.  J.  531. ;  23  L.  J.  865. 
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that  on  the  death  of  her  parents  she  would  be  entitled  to  that 
sum  if  bj  his  will  or  otherwise  he  made  it  up  to  that  amount.  A 
statement  by  a  father  that  he  will  settle  money  on  his  daughter 
by  his  will  does  not  amount  to  a  binding  contract:  MaunaeU  y. 
fVhite{d),  Ltiders  v.  Anstey,  (b)  There  was  no  evidence  to 
show  that  the  heads  of  articles  constituted  the  final  contract 
between  the  parties.  They  might  have  been  varied,  and  the 
absence  of  the  covenant  by  Sir  W.  Hutchinson  might  have  been 
intentionaL  The  Court  will  not  rectify  a  settlement  on  the 
ground  of  mistake,  except  upon  clear  evidence  of  the  real  inten- 
tion of  the  parfies:  Breadalbane  v.  Chandos  (c),  Partyn  v. 
RoberU.  (d) 
Mr.  Freelinfff  for  the  executors. 


1855. 


Master  of 

THB  ROLU. 

Bold 
hutchihson. 

Argument 


The  Master  of.  thk  Bolls.  I  am  of  opinion,  in  this 
case,  that  the  plaintiff  is  entitled  to  a  decree.  The  principle 
upon  which  I  proceed  has  been  repeatedly  adopted  by  Courts 
of  Law  and  Equity,  and  it  is  this :  that  where  a  person  upon 
the  treaty  for  a  marriage  makes  a  representation  upon  the  faith 
of  which  that  marriage  takes  place,  he  shall  be  bound  to  make 
good  such  representation.  This  principle  is  laid  down  by  Lord 
Mansfield  in  MoTUefiori  v.  Montefiori.  {e) 

Sir  W.  Hutchinson  represented  to  Mr.  Bold  that  the  fortune 
of  his  daughter  consisted  of  10,000/.  and  upwards ;  and  I  find 
afterwards  a  marriage  settlement  executed,  which  contained  a 
recital  that  his  daughter  will  at  the  death  of  the  survivor  of  her 
father  and  mother  become  entitled  to  a  fortune  amounting  to 
10^000/.  or  upwards ;  a  recital,  not  that  the  fortune  would  con- 
sist of  10,00021  if  ^  W.  Hutchinson  made  it  up  to  that  amount 
by  his  will,  but  a  recital  that  it  did  consist,  at  least,  of  that 
amount.  This  was  followed  by  an  agreement  between  Sir  W. 
Hutchinson,  his  daughter,  and  Mr.  Bold,  that  all  such  property 
as  she  should  become  entitled  to  on  the  death  of  her  parents 
should  be  settled,  and  a  covenant  for  that  purpose  is  entered 
into  between  Mr.  Bold  and  Miss  Hutchinson. 

I  look  in  vain  for  any  reason  why  Sir  W.  Hutchinson  should 
be  made  a  party  to  this  marriage  settlement,  unless  it  were  for 
the  purpose  of  verifying  and  guaranteeing  the  accuracy  of  the 
recital  that  the  fortune  of  his  daughter  was  10,000/.  and  up- 
wards, which  fortune  was  to  come  from  himself  upon  the  death 
of  the  survivor  of  him  and  his  wife.  When  I  look  at  the  other 
documents  in  this  case,  I  only  see  in  them  a  confirmation  of  the 


Judgment, 


(a)  1  Jo.  &  L.  539. 

(6)  4  Yes.  501. 

(c)  2  MjL  &  0. 711. ;  4  CI.  &  Fin.  43. 


(<0  AmbL  315. 
(c)  1  W.  Bl.  363. 
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statement  there  made.  In  the  document  containing  the  heads- 
of  marriage  articles  between  Mr.  Bold  and  Miss  Hutchinson,  it 
is  stated  that  a  covenant  is  to  be  drawn  up,  bj  wluch  Sir  W. 
Hutchinson  guarantees  that  his  daughter  shall,  at  the  decease 
of  her  parent S9  have  a  fortune  of  not  less  than  lO^OOOiL  I  find 
also,  in  the  letter  which  was  written  and  sent  to  Allen,  the 
solicitor  who  prepared  the  settlement,  that  Sir  W.  Hutchinson 
states  that,  at  the  death  of  himself  and  his  wife,  '^  whatever  we 
maj  die  possessed  of  will  be  divided  between  our  four  children, 
and  Theodosia's  portion  thereof  will  be  10,0002." 

Considering  the  length  of  time  which  has  Elapsed,  and  the 
necessary  infirmity  of  human  memory  upon  such  subjects,  it  ia 
incumbent  on  the  Court  to  proceed  and  act  upon  the  written 
documents,  which  are  not  susceptible  of  change. 

I  see  in  these  documents,  as  I  think,  a  reasonable  explanation 
why  no  covenant  on  the  part  of  Sir  W.  Hutchinson  was  intro- 
duced into  the  settlement.  It  was  considered  that  the  fortune 
of  Miss  Hutchinson  did  not  depend  upon  the  will  of  her  father; 
that  in  fact  she  was  actually  entitled  to  10,0(K)iL  on  the  death  of 
her  parents ;  and  although,  undoubtedly,  it  would  have  been  a 
more  proper  course  to  have  introduced  an  express  covenant 
on  the  subject,  I  can  well  understand  that  both  the  solicitor 
who  prepared,  and  Mr.  Wilson  who  perused  the  settlement, 
considered  such  a  covenant  unnecessary,  inasmuch  as  the  redtal 
was  positive  and  distinct. 

It  has  been  contended  that  this  was  not  the  representation 
of  an  existing  fact.  I,  however,  consider  that  it  is  equally  the 
representation  of  an  existing  fact,  that  a  lady  on  the  death  of 
the  survivor  of  two  persons  is  entitled  to  a  particular  sum  <^ 
money,  as  that  she  is  then  at  that  moment  so  entitled.  Mrs. 
Bold  might  have  had  a  large  family,  and  survived  her  husband; 
and  if  the  defendants'  view  is  correct,  she  would  have  had  no 
claim  upon  her  father.  I  have  no  doubt  that  if  Mrs.  Bold  had 
lived,  the  present  question  would  never  have  been  raised  be- 
tween the  parties;  indeed,  W.  N.  Hutchinson  states  in  \a& 
evidence  that  he  should  then  have  considered  his  father  morally 
bound  to  have  left  the  same  to  his  daughter  as  to  his  other 
children,  and  that  it  would  have  been  carried  into  effect.  But 
in  truth  the  moral  obligation  in  cases  of  this  description^  as  they 
ai^  treated  in  Courts  of  Equity^  is  coextensive  with,  and  not 
different  from,  the  legal  obligation,  where  the  representation  is 
expressed  in  clear  and  distinct  language.  No  doubt  there  may 
be  such  vague  and  ambiguous  representations  made  to  persons 
on  marriage  ad  to  create  expectations  which  the  person  making 
them  might  feel  himself  morally  bound  to  satisfy^  though  they 
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could  not  be  legally  enforced  against  him.  But  where  ihe  ,  ^^^^'  , 
representation  is  clearly  and  distinctly  expressed,  there  the  legal  Master  of 
obligation  follows  the  moral  obligation,  and  is  coextensive  ^"^^"^ 
with  it  Bold 

Assuming  the  memorandum  made  by  Mr.Bold  at  the  time  was  "• 

a  correct  representation  of  what  took  place.  Sir  W.  Hutchinson 
then  stated  that  his  daughter's  fortune  would  be  at  least  10,000/.,  ^'^y'^^ 
and  that  he  intended  to  leave  all  his  children  equal  fortunes. 
Upon  such  a  statement,  succeeded  by  the  settlement  which  was 
made,  it  follows,  in  my  opinion,  that  the  obligation  to  make  good 
the  10,000iL  attaches,  but  that  the  obligation  to  leave  his 
daughter  an  equal  fortune  with  his  other  children  does  not 
attach.  He  merely  makes  this  latter  statement  as  a  general 
expression  of  his  intention,  but  does  not  intend  to  bind  himself 
or  his  estate ;  and  it  might  be  that  upon  the  death  of  Sir  W. 
Hatchinson,  his  fortune  was  such  that,  if  equally  divided,  it 
would  have  given  Mrs.  Bold  a  fortune  of  20,000/.,  instead  of 
10,0OOiL  Yet  in  my  opinion  she  would  have  been  only  entitled 
to  the  sum  which  is  clearly  expressed,  and  it  is  that  distinction 
which  governs  cases  of  this  description. 

In  the  case  of  De  Beil  v.  Thomson^  there  was  an  express 
statement  by  the  father  that  he  intended  to  leave  another  sum 
of  10,0OOiL  to  be  settled;  and,  upon  the  faith  of  that  statement, 
the  marriage  took  place,  and  the  Court  held  him  bound  to  per- 
form that  obligation. 

The  case  of  Maunsell  v.  White  is  as  distinct  as  possible.  The 
etatement  there  made  by  the  uncle  was  a  representation  of  what 
he  had  then  done  by  his  will  for  the  intended  husband,  but  by 
which  he  declared  he  did  not  intend  to  be  bound  for  the  future.  , 
This  representation  was  made  to  the  friends  of  the  lady,  and 
they,  consequently,  were  not,  or  ought  not  to  have  been,  misled 
by  it. 

Neville  T.  Wilkinson  {a)  was  a  strong  case.  A  person  was 
asked  to  make  out  a  list  of  the  debts  due  from  the  intended 
husband.  In  doing  so  he  omitted  a  large  debt  due  to  himself, 
on  the  representation  by  the  intended  husband  that,  if  he  made 
that  statement,  it  would  prevent  the  marriage  taking  place.  After 
the  marriage  the  creditor  insisted  upon  enforcing  the  debt 
^sunst  the  husband,  upon  which  the  Court  granted  a  perpetual 
injunction  restraining  him  from  ever  enforcing  it* 

In  ManUfiori  v.  MontefioH  the  brother  of  an  intended  hus- 
band stated  to  the  friends  of  the  lady  that  he  owed  the  husband 
a  sum  of  money.    This  was  not  the  fact,  yet  the  Court  com- 

(a)  1  Bro.  C.  C.  643.  ; 
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pelled  him  to  make  good  the  statement^  and  to  have  tbe  money 
settled. 

The  principle  of  those  cases  appears  to  me  to  goyem  the 
present.  I  cannot  adopt  the  view  suggested^  that  the  mortgage 
of  his  property  by  Mr.  Bold,  which  was  to  have  precedence 
over  the  jointure,  made  any  difference,  because  the  evideooe  d 
W.  N.  Hutchinson  rebuts  such  a  presumption,  and  shows  that, 
in  fact,  nothing  whatever  took  place  upon  this  representation, 
which  was  only  made  shortly  before  the  marriage,  and  that  no 
communication  of  it  was  made  to  Sir  W.  Hutclunson,  but  that 
the  marriage  went  on  exactly  upon  the  same  footing  as  if  socb 
representation  had  never  be^i  made  at  all.  In  fiict,  the  iiutrao- 
tions  and  representations  upon  which  the  settlement  was  drawn 
up  appear  to  have  been  contained  solely  in  the  written  doctt- 
ments  sent  to  Allen. 

In  the  absence  of  any  clear  and  distinct  evidence,  which,  bnt 
for  the  death  of  both  Allen  and  Shaw,  might  have  been  pro- 
duced, I  am  of  opinion  the  reasonable  inference  is,  that  the  letter 
written  by  Sir  W.  Hutchinson  to  Allen  did  contain  in  it  that 
proposal  which  is  afterwards  found  among  Shaw's  papers  I 
find  a  letter  written  by  Sir  W.  Hutchinson,  in  which  he  states 
he  incloses  a  sketch  to  Allen  for  the  purpose  of  preparing  the 
settlement.  The  natural  inference  is,  that  it  would  be  that 
sketch  which  had  been  prepared  by  W.  N.  Hutchinson,  who, 
according  to  his  own  statement,  was  authorized  to  act  for  Sir 
W.  Hutchinson  in  the  matter.  I  find  a  document,  which 
answers  exactly  that  description,  among  the  papers  of  AU^ 
afterwards  coming  to  Shaw,  and  subsequently  to  his  sncoessor 
in  business.  The  reasonable  inference  is,  that  that  document  was 
the  sketch  referred  to ;  and  I  am  of  opinion  that  this  settlement 
was  prepared  by  Allen  with  the  view  of  carrying  those  instruc- 
tions into  effect.  And  if  the  true  reason  for  the  non-intro- 
duction of  any  express  covenant  by  Sir  W.  Hutchinson  ii  to  be 
found  in  the  suggestion  which  I  have  made,  the  whole  matter 
would  be  explained.  By  the  clause  in  the  articles  for  the 
settlement,  Sir  W.  Hutchinson  guaranteed  that  the  fortune  of 
his  daughter  should  not  be  less  than  10,000/. ;  and  the  reason 
why  it  was  left  vague  might  be  that,  at  all  events,  that  som 
should  be  settled,  and  whatever  more  she  might  receive  from 
her  father's  bounty,  or  on  the  death  of  both  her  parents. 

Upon  these  grounds  I  am  of  opinion  that  Sir  W.  Hutchinson 
having  represented  that  the  existing  fortune  of  his  daughter 
was  10,000/.,  I  could  not  have  allowed  him  in  his  lifetime  to 
have  denied  the  accuracy  of  that  representation,  but  should 
have  compelled  him  to  settle  that  fortune.     So  now  I  am  com* 
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pelled  to  hold  that  his  assets  are  bound  to  make  good  the  ,  ^^^^*  , 

representation ;  and,  accordingly,  I  must  make  a  declaration  that  Master  of 

the  fortune  of  his  daughter  upon  the  death  of  her  father  and  theBoua 

mother  did  amount  to  10,0002.  Bold 

I  think  it  is  not  necessary  to  reform  the  settlement;  and  <'- 
I  studiously  abstain  from  making  any  observation  upon  the 

question  whether,  if  it  were  necessary,  I  should  think  it  was  the  ^^"^ 
province  or  duty  of  this  Court  to  do  so. 

Solicitors :  Gregory  |f  Sons  ;  and  Bannister* 
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TUDWAY  V.  JONES.  Wood. 

m  ,  ,  ,  -Wcty  23. 

1  HIS  suit  was  instituted  for  an  account  of  partnership  deal-  Bill  filed  in 

ings  and  transactions,  in  which  the  plaintiff  had  been  engaged  ^^^^  ^°'  ^ 

with  the  defendants  as  attorneys  and  solicitors,  and  for  payment  partnership 

of  his  share  out  of  the  co-partnership  assets.  and  paymOTt 

The  partnership  commenced  in  September  1837,  and  was  of  money 

continued  down  to  August  1848,  when  the  plaintiff  and  an-  S?g4emenr 

other  of  the  partners  retired  from  the  firm ;  and  upon  that  made  in  i849. 

,  ,      .  Plea  that 

occasion  the  continuing  partners,  Messrs.  Trinder  and  Eyre,  in  isso,  the 
agreed  to  pay  to  the  plaintiff  the  sum  of  1660/.  by  instalments;  P^^^^'^j^"^ 
namely,  830Z.  forthwith,  and  the  remainder  in  two  instalments  debt,  peti- 
of  415i  each,  on  the  Ist  of  March  and  the  1st  of  September  i^^H^ 

1849.  Coart,  under 

_.  1    A    A  "XT'    * 

The  first  instalment  was  duly  paid,  but  the  defendants,  the  ^  no.,  for  his 
continuing  partners,  refused  to  pay  the  two  remaining  instal-  discharge; 
ments ;  whereupon  the  plaintiff  in  March  1855  filed  his  bill  foi^  the  usuS^ 
an  account  and  payment  of  his  share  out  of  the  co-partner-  vesting  order 

,.  -iiii-i  m*i  iT^»t_      ^**  made, 

8bip  assets,  and  that  the  defendants  Tnnder  and  Eyre  might  and  that  he 
account  for  the  two  instalments  remaining  unpaid.  wanjU^Ss- 

To  this  bill  the   defendants  pleaded  that   on  the  19th  of  charged  oat 
October  1850  the  plaintiff,  being  then  a  prisoner  for  debt  at  the  Sie^^nsent  ^ 
Buit  of  two  creditors,  had  petitioned  the  Court  for  the  Relief  of  of  the  de- 
Insolvent  Debtors  under  the  1  &  2  Vict  c.  110.  s.  35.  for  his  ditora,^wiSiont 
discharge ;  that  on  the  22nd  of  October  the  usual  order  was  ^1  adjudica- 

tion  naviDflr 

made  vesting  all  his  real  and  personal  estate  and  effects  in  the  heen  made  or 
provisional  assignee  in  trust  for  the  creditors ;  and  that  after-  *^  ^^5]*°* 
wards,  on  the  28th  of  November,  the  plaintiff  was  discharged  charged, 
out  of  custody  by  consent  of  the  detaining  creditors,  without     ^y  ^^^^ 

the  plaintiff's 
discharge  ont  of  cnstodj  did  not  operate  to  discbarge  the  resting  order,  or  so  to  constitute  the 
provisional  assignee  a  mere  trustee  for  the  plaintiff,  as  to  enable  the  latter  to  sustain  a  suit,  but 
that  his  estate  and  effects  remained  vested  in  such  assignee  for  the  benefit  of  creditors. 
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any  adjudication  having  been  made  upon  the  petition  by  the 
Insolvent  Debtors'  Court :  that  the  petition  so  presented  had 
not  been  dismissed,  nor  any  order  made  by  the  Court  for  re- 
vesting his  estate  and  effects  in  the  plaintiff,  and  that,  therefore, 
all  his  right  and  interest  to  and  in  the  partnership  estate  and 
effects  were,  at  the  time  of  filing  the  bill  and  of  the  plea,  vested 
in  the  provisional  assignee  of  the  Insolvent  Debtors'  Court  for 
the  benefit  of  the  plaintiff's  creditors  and  the  purposes  men- 
tioned in  the  vesting  order. 

The  plea  contained  no  averment  that  there  were  any  other 
debts  remaining  unpaid. 

Mr.  Daniel  and  Mr.  Bevir^  in  support  of  the  plea,  contended 
that  the  plaintiff's  release  from  custody  did  not  operate  as  a 
discharge  of  the  vesting  order,  which  still  remained  in  force. 
The  proper  course  would  have  been  for  the  plaintiff  to  have 
applied  to  the  Insolvent  Debtors'  Court  for  a  re-assignment 
under  section  92.  The  point  had  been  expressly  decided  by 
the  Court  of  Exchequer  Chamber  in  Kemot  v.  PUtU  (a),  in 
error  from  the  Queen's  Bench,  thereby  overruling  GrcLngt  v. 
Trichett  (J),  and  Re  Mander.  (c)  They  also  referred  to  sec- 
tion 44.  of  the  Insolvent  Debtors'  Act,  which  created  all  the 
difficulty,  and  to  sections  37.  and  92. 

Mr.  Bolt  and  Mr.  Hoare^  contra,  insisted  that  the  detaining 
creditors  having  assented  to  the  plaintiff's  discharge  operated 
as  a  release  from  the  several  debts  due  to  them,  and  a  revesting 
of  the  estate  and  effects  in  the  plaintiff.     There  was  no  alle* 
gation  in  the  bill  of  any  other  creditors,  and  five  years  had 
elapsed  since  any  proceedings  had  been  taken.     It  might,  there- 
fore>  be  fairly  assumed  that  no  one  claimed  any  interest  under 
the  insolvency.     Moreover,  the  Act  did  not  provide  for  the 
revesting  of  estates  after  the  discharge  of  the  debtor  from  cus- 
tody before  adjudication,  and  that  was  a  strong  confirmation  of 
the  intention  on  the  part  of  the  Legislature  that  so  soon  as  the 
purposes  of  the  assignment  were  answered,  the  estate  revested 
ipso  facto,  and  the  assignee  was  converted  into  a  mere  dry 
trustee  for  the  insolvent.     But  assuming  the  Court  should  be 
of  a  different  opinion,  the  plaintiff  had  the  whole   equitable 
interest  which  he  might  enforce  in  a  Court  of  Equity :   Simons 
V.    Milman  (d),    Drury   v.    Hounsfield  (<?),    Lautour   v.    Hoi- 
combe  (g),  Major  v.  Aukland  (A),  and  1  |r  2  Vict.  c.  110.  «.62., 
in  addition  to  those  sections  already  referred  to,  and  to  the  7  §*  8 
Vict.  c.  90. 


a)  2  Ell.  &  B.  406. ;  S.  C.  1  Com.  L  Rep.  471. 

b)  2  £11.  &  B.  395. ;  S.  C.  21  L.  J.  Q.  B.  26. 
(c)  18L.  T.  211. 

Id)  2  Sim.  241. 


i: 


(0  11  A.  &  E.  101. 
(g)  8  Sim-  76. 
(A)  3  Hare,  77. 
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The  Vice-Chakcellob.    The  course  of  the  authoritiesr 
appears  to  me  to  show  that  where  an  order  has  been  made  in  an 
insolyency  under  1  &  2  Vict  c.  110.  vesting  all  the  property  of 
the  insolvent  in  the  assignee^  the  former  has  no  sufficient  inte-- 
rest  to  enable  him  to  maintain  a  suit.    That  disposes  of  the  ques^ 
tioa  whether,  for  the  purpose  of  this  plea,  there  ought  not  to  be 
an  ayerment  of  othercreditors,  or  that  those  creditors  are  not  the 
only  parties  interested ;  in  other  words,  whether  it  is  not  necessary 
to  show  that  there  are  other  creditors  as  well  as  no  order  vesting 
the  property  otherwise  than  for  the  benefit  of  creditors.     The 
real  question  before  me  is,  whether  under  the  circumstances 
detailed  in  the  plea  —  that  after  the  vesting  order  had  been 
made  the  plaintiff  was  discharged  out  of  custody  by  consent  of 
the  detaining  creditors  and  without  adjudication,  but  without  any 
statement  that  the  petition  had  been  dismissed  and  the  vesting 
order  discharged  —  I  am  to  hold  that  the  estate  is  revested  in 
the  plaintiff  by  virtue  of  his  discharge,  freed  from  this  in- 
solvency or  that  it  remains  vested  in  the  assignee  as  a  mere 
dry  trustee.     Upon  the  first  question  the  Court  of  Exchequer 
Chamber,  in  Kernot  v.  Pittisy  has  decided  that  the  estate  still 
remains  vested  in  the  provisional  assignee.      It  seems  to  me 
that  I  ought  not  now  to  re-open  this  question,  but  to  hold  that 
in  this  case  the  property  became  vested  in  the  assignee  under 
the  Act 

The  real  point  then  remains,  whether  or  not  the  assignee  is 
a  bare  trustee,  or  whether  a  trust  of  any  kind  arises  in  favour 
of  the  plaintiff  sufficient  to  enable  him  to  sustain  this  bill? 
Looking  to  the  Act  of  Parliament  (a)  and  the  decision  in  the 
Court  of  Exchequer  Chamber,  it  is  impossible  for  me  to  say,  in 
the  face  of  the  statute,  that  the  plaintiff's  property  is  vested  for 
Any  other  purpose  than  for  that  for  which  it  is  there  said  to  be 
vested, — the  benefit  of  the  creditors.    Section  62.  of  the  Act  dis- 
tinctly directs  the  property  to  be  immediately  realised.    There  is 
nothing  to  prevent  the  assignee  from  filing  this  very  bill  for  the 
purpose,  of  realising  any  outstanding  estate,  and  for  the  Insolvent 
Debtors  Court  to  direct  a  dividend,  out  of  whatever  moneys  may 
come  in,  amongst  those  creditors  who  shall  prove  their  debts, 
although  there  may  have  been  no  adjudication.  But  it  is  said  that 
the  assignee  is  not  only  a  dry  trustee,  but  that  the  Act  provides 
no  means  of  revesting  the  estate  in  the  insolvent.     This  is  not 
((nite  correct.      By  clause  92.,  the  first  part  of  which  is  expressly 
confined  to  warrants  of  attorney,  a  mode  is  pointed  out  whereby, 
before  as  well  as  after  adjudication,  any  remaining  property  be-* 
longing  to  the  insolvent  may  be  revested  in  him  after  all  his  debts 

(a)  Uhi  mprd, 
EQ. — VOL.  III.  3  C 


1855. 
' . ' 
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are  satisfied.  All  that  this  party  had  to  do,  therefore,  was  to  take 
proceedings  to  revest  the  estate  under  clause  92.,  and  then  to 
file  his  bilL  I  think  that  what  JErle  J.  says  in  Kemot  y. 
Pitiis  (a)  is  applicable  to  this  cose,  and  that  it  would  be  a  great 
disadvantage  if  one  or  more  detaining  creditors  could,  bj  dis- 
charging the  insolvent  before  adjudication,  prevent  the  pro- 
perty from  being  dealt  with  for  the  benefit  of  the  whole  body  of 
creditors. 

With  regard  to  the  time  in  which  this  order  to  revest  could 
be  obtained.  The  plaintiff  might  have  prevented  this  ple& 
from  being  brought  on  until  he  had  taken  the  necessary  step  to 
revest  the  property  in  himself.  That  would  appear  to  be  the 
proper  time  for  hearing  this  plea,  and  the  hearing  of  a  plea  is 
treated  as  the  hearing  of  the  cause. 

The  plea  must  be  allowed  with  costs. 

Liberty  to  amend  withi/i  a  month. 

Solicitors :   TVinder  8f  Eyre  ;  and  fVatson  Sf  Soju 

(a)  2  EIL  &  B.  406.  418. 
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and  failure  of 
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DICKENS  V.  UNTHANK. 

In  the  prosecution  at  chambers  of  an  inquiry^  under  a 
decree  made  in  an  aaministration  suit,  a  question  arose  whether 
a  feme  coverte  by  concurring  with  her  husband  in  levying  a  fine 
sur  concesserunt  of  leasehold  property  settled,  in  certain  events 
which  happened,  upon  herself  absolutely,  had  parted  with  ber 
equitable  reversionary  interest  therein,  beyond  the  term  ac- 
tually granted  by  the  fine.  The  circumstances  were  as  foUows: 
—  By  the  marriage  settlement  of  Mr.  and  Mrs.  Bentham  msde 
concurred  with  ^^  December  1815,  certain  leasehold  property  situate  in  the  We 
her  husband       of  Ely,  and  held  under  the  Dean  and  Chapter  of  Ely  for  a  term 

of  twenty-one  years  from  November  1807,  with  a  covenant,  on 
the  part  of  the  Dean  and  Chapter,  to  renew  every  seven  years, 
were,  together  with  other  freehold  and  copyhold  estates,  con- 
veyed to  trustees  upon  trust  for  Mr.  Bentham  for  life,  remainder 
for  Mrs.  Bentham  for  life^  remainder  in  default  of  issue  of  the 


in  IcTying  a 

fine  sur  con- 

cesserunt  for  a 

term  com* 

mensurate 

with  the 

residue  of  the 

then  existing 

trust  term  in 

the  premises, 

and  it  was  declared  that  the  fine  should  enure  to  discharge  the  premises  fh)in,  mter  ofio,  the 

ultimate  trusts  of  the  settlement  in  favour  of  the  tvife,  and  Uie  trusts  of  the  fine  vere  dedaicdto 

be  for  the  residue  of  the  trust  term  in  favour  of  her  husband  absolutely. 

Held,  that  the  wife's  interest,  not  only  in  the  then  existing  term,  bat  also  in  all  sahBcqMfiK 
renewals,  was  bound  by  the  fine. 

Whether  the  fine  operated  by  way  of  grant  or  estoppel,  or  whether  the  re-settlement  weie 
voluntary  or  for  yaloe,  is  immaterial 
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jiuirriage,  and  in  case  Mrs.  Beatham  should  aorvive  her  hus- 
band, for  her  absolutely. 

The  lease  was  renewed  in  June  1822  for  a  ftirther  term  of 
twentj-one  years,  from  the  24th  of  October  1821,  and  again  in 
October  1829. 

In  November  1823,  there  being  no  probability  of  any  issue  of 
the  marriage^  Mr.  and  Mrs  Bentham,  for  the  purpose  of  re- 
Bettliog  the  estates,  by  an  indenture  of  covenant  of  that  date 
covenanted  to  levy  a  fine  but  conceaserunt  of  the  leasehold  pro- 
perty, and  thereby  to  grant  the  leasehold  prembes  onto  J.  F. 
BeynoB,  his  executors^  administrators,  and  assigns,  for  all  the 
residue  of  the  existing  term  granted  by  the  indenture  of  June 
1822;  and   it  was  declared  that  such  fine  should,  iiUer  alia, 
enure  to  extinguish  and  discharge  the  leasehold  {Hremises  from 
certain  trusts  therein  specified  for  raising  money,  and  from  the 
ultimate  limitation  contained  in  the  settlen^nt  in  favour  of 
Mrs.  Bentham,    her   executors,    administrators,    and  assigns, 
without  prejudice  to  the  trusts  anterior  to  the  last-mentioned 
trust,  and  then  diould  enure  unto  the  said  J.  F.  Beynon,  his 
executors,  administrators,  and  assigns,  for  all  the  residue  o£  the 
said  term  of  twenty-one  years,  upon  trust  for  Mr.  Bentham,  his 
executors,  adminbtrators,  and  assigns,  and  to  be  assigned  and 
disposed  of,  from  time  to  time,  as  they  or  he  should  direct  or 
appoint. 

The  fine  was  levied  accordingly  in  Michaelmas  Term,  4  Geo.  4. 
The  kgal  estate  in  the  term  was  outstanding  in  the  trusteee 
of  the  original  settlement,  and  Mr.  Beynon,  not  being  one  of 
these  trustees,  the  fine  was  an  equitable  one. 

Mr.  Bentham,  by  his  will  made  in  October  1830,  having 
chained  his  mortgage  and  other  debts  upon  his  real  and  lease- 
hold estates,  in  exoneration  of  the  personalty,  bequeathed  his 
leaseh(4d  estates  in  the  Isle  of  Ely,  and  whether,  at  his  decease, 
held  under  the  subsisting  or  any  future  lease  or  leases  of  the 
same,  unto  the  defendant  C.  W.  Unthank  and  two  others,  as 
trustees  upon  certain  trusts  therein  mentioned,  and  appointed 
his  wife  sole  executrix. 

The  testator  died  shortly  afterwards,  and  his  will  was  proved 
by  his  widow.  Mrs.  Bentham  married  again,  and  died  in 
March  1853,  having  survived  her  husband.  By  her  will  she 
gave  all  her  estate  and  effects  to  Sarah  Bliss,  since  married  to 
the  defendant  E.  H.  Finney,  and  i4>pointed  her  executrix. 

There  were  no  children  of  the  marriage  of  Mr.  and  Mrs. 
Bentham.    ^ 

The  plaintiff,  who  claimed  as  one  of  the  residuary  legatees 
under  the  will  of  Mr.  Bentham,  filed  his  bill  agiunst  the  survi- 
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ving  trustee  and  the  other  residaary  legatees  for  the  admiok- 
tration  of  the  estate. 

At  the  hearing  the  usual  accounts  and  inquiries  were  directed, 
and,  amongst  others^  an  inquiry  as  to  what  leasehold  estates  the 
testator  was  possessed  of  at  the  time  of  his  death. 

In  taking  this  inquiry  at  chambers  a  question  arose  upon  the 
operation  of  the  fine  as  stated  above,  and  the  Chief  Clerk 
wishing  to  have  the  decision  of  the  Vice- Chancellor  upon  the 
pointy  it  was  adjourned  into  Court  to  be  argued. 

Mr.  Bolt  and  Mr.  Cairns,  for  the  plaintiiT,  contended  that  the 
fine  sur  concesserunt  was  proper  in  this  case,  by  reason  of  the 
estate  to  be  dealt  with  being  a  trust  of  a  term  of  years,  asd 
th^t  Mrs.  Bentham  had  thereby  barred  all  her  reversiona^ 
interest  in  the  leasehold  property  under  her  marriage  settle- 
ment. They  cited  Preston  on  Abstracts  (a),  May  y.  Roper  {h\ 
Donne  y.  Hart{c\  Cruisers  Digest  (d)  The  case  of  Duberkf 
y.  Day  (e)  was  not  applicable  to  the  present  case,  inasmuch  as 
there  no  fine  had  been  levied.  An  opinion  of  Mr.  Booth  on  a 
case  before  him,  set  out  in  Burton's  Cases  and  Opinions  (y),  was 
lilso  referred  to. 

Mr.  Daniel  and  Mr.  Surraye,  for  Mr.  and  Mrs.  Finney,  the 
representatives  of  Mrs.  Hatt,  formerly  Mrs.  Bentham,  contended 
that  the  fine  operated  only  upon  the  actual  estate  created 
by  it, — that  was,  the  term  for  twenty-one  years,  and  that  the 
reversion  of  Mrs.  Bentham  beyond  this  term  was  unaffected. 
The  operation  of  the  fine  was  by  way  of  estoppel  as  against  her 
whenever  the  estate  vested,  and  then  only  to  the  extent  of  the 
term:  Weak  v.  Lower (h\  Preston  on  Conveyancing,  (t)  The 
estoppel  could  only  be  during  her  life,  the  re-settlement  being 
voluntary :  Vick  v.  Edwards  (A),  Doe  d.  Brune  v.  Martyn  (/)> 
Doe  d  Cliristmas  v.  OUvef.  (m) 

Mr.  Mayhew  and  Mr.  Collins^  appeared  for  other  parties  in 
the  same  interest  as  the  plaintifi; 


Judgment,  The  Vice-Chancellob.  This  lady,  by  concurring  in  the 
fine,  parted  with  all  her  interest  in  the  original  lease.  That 
was  the  root ;  and  having  parted  with  that,  I  am  bound  to  hold 
that  she  parted  with  all  the  subsequent  renewals,  which  are  the 
fruits  that  flow  from  it.     If  this  had  been  a  sale  to  a  purchaser 


(a)  2nd  edit.  1823,  vol  L  p.  343. 

(b)  4  Sim.  360. 

S2  R.  &  M.  360. 
^  J  4th  edit.  1835,  vol.  iv.  p.  174. 
$&.  13.  et  seq. 

(tf)  16  Beav.  33 ;    S.  C.  16  Jar. 
581. 


(g)  Vol.  ii.  p.  17. 
(h)   Pollexf.  54.  60. 

0    Vol.  i.  p.  360. 

k)  3  P.  Wms.  372. 

I)   SB.  &Cr.  497.' 

m)  10  Ibid.  181. 
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for  valuable  oonsideration,  her  right  would  clearly  have  been      ,  ^^^'  . 
gone,  and  the  purchaser  would  be  entitled  to  go  to  the  Dean         Vics- 
and  Chapter  for  a  renewal  of  the  lease  under  the  covenant*    ^^'^^^ 

The  circumstance  of  this  being  a  voluntary  arrangement  will        

make  no  difference ;  nor  is  it  material  whether  this  effect  be  Dickens 
produced  by  grant  or  by  estoppeL  Mrs.  Bentham  has,  by  her  UifTHANs. 
own  act,  handed  over  all  her  interest  in  these  leaseholds,  so  that 
it  is  no  longer  possible  for  the  trustees  of  her  marriage  settle- 
ment to  procure  a  renewal.  Under  these  circumstances  I 
must  declare  that  these  leaseholds  formed  part  of  the  testator's 
estate. 

Solicitors :  OUversan,  Lavie^  tf  Peachy  ;  Aldridffe  Sf  Bromley  ; 
and  Mayhew  jr  Salmon* 


Judgment, 


VlCE- 

Chancbllob 

JAMES  V.  HAEDING.  w^^- 

fj^  May  29.  ff  30. 

i  HE  bill  was  filed  by  the  executor  of  a  mortgagee  for  a  fore-  Where,  after 
closure,  and  the  usual  decree  had  been  made  in  December  1854.  f^^iosure 
lo  the  January  following,  the  plainti^  in  his  character  of  the  plaintiff 
executor,  transferred  the  mortgage  debt  and  interest,  and  all  his  mterest  ia 
benefit  to  arise  under  the  decree,  to  William  Jones,  the  eldest  ^®  mortgage 

1  1    •        <•    1  XT'    1         ■  •       under  the 

aon  and  castomary  heir  oi  the  mortgagee.     LT nder  these  ar-  decree,  the 

cumstances.  h%SSSon, 

Mr.  J,  T.  Humphry  applied  under  section  52.  of  the  Chan-  granted  a 
eery  Practice   Amendment   Act  (15  &  16  Vict  c.  Sfi.)  for  a  "rdKd^ 
supplemental  order  giving  to  W.  Jones  the  same  benefit  of  the  the  15  &  is 
Buit  and  proceedings  against  the  defendants  as  the  original  g.  52.,  to  the 
plaintiff  might  have  had  under  the  decree.    He  cited  Atkinson  assignee, 
v.  Parker  {a)f  and  Lowe  v.  Watson,  (J)  the  same 

The  Vice-Chancellor.     This  application  should  be  made  by  ^aefit  of  the 

*  *^  ■'    smt  and  pro- 

the  original  plaintiff.  ceedingsas 

Mr.  A  fV.  E.  Farster  (amicus  curia)  mentioned  a  case  of  ^^nt'if  °^ 
WasteUYm  Leslie  {c),  in  which  Vice- Chancellor  Kinder sley  had,  entkledtcx 
pendente  lite,  upon  a  similar  application  on  behalf  of  the  mort-  ^  mortga^, 
gagee  of  one  of  three  plaintiff,  made  the  supplemental  order  ^er  a  decree 

A,  jij  '^o  •!_  of  foreclosure^ 

uter  decree,  and  had,  moreover,  given  to  the  new  mcumbrancer  wishing  to  be 
the  conduct  of  the  suit.  substituted 

in  the  place  of 
the  original 

The  Vice-Chancellob.     The  only  difficulty  that  occurred  l^^^^  S^|^^ 
to  me  was  with  reference  to  the  costs.     I  see  no  objection  to  must  pay  the 

costs  of  the' 
application  for 

(a)  2  De  G.  M.  &  G.  221.  (c>  Not  reported,  lOth  Feb.  1853,  that  purpoae. 

(b)  1  Sm.  &  G.  123.  Reg.  Lib.  B.  395. 
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Judgment 
May  29. 


the  order  being  made,  otherwise  than  this,  that  the  mortgagor 
must  not  be  fixed  with  any  more  costs  in  consequence  of  aome- 
thing  that  has  happened  subsequent  to  the  decree.  If,  after  tiie 
suit  and  after  foreclosure,  the  plaintiff  chose  to  asogn  kis  in- 
terest, I  do  not  think  there  is  any  power  to  fasten  those  otkr 
costs  upon  him.  The  costs,  therefore,  of  and  consequent  upon 
thie  application  must  be  paid  by  the  pliuntiff. 

Mr.  Humphry.  I  propose  to  take  the  order  upon  the  i^Vi- 
cation  of  the  plaintiff  in  the  cause,  and  upon  the  allegation  that 
he  has  since  the  decree  assigned  all  his  interest  to  W.  Jooea^ 
and  in  that  way  the  order  would  be  for  W.  Jones  to  have  the 
same  benefit  of  the  suit  and  proceedings  against  the  defendants 
as  the  original  plaintiff  John  James  was  entitled  to. 

The  Vice-Chancellob.  Yes ;  so  that  the  suit  may  be 
prosecuted  between  those  parties.  It  should  be  also  in  the 
same  manner  specified  that  the  costs  of  and  incidental  to  this 
application  shall  be  pidd  by  the  plaintiff 

Solicitor ;  K.  H.  Dixon. 


VlCE- 

Chamcellob 
Wood. 

June  4.  jf  6. 

An  order 
made  in  the 
cause  for 
investment 
in  Consols 
varied  by 
substituting 
the  New 
Three  perCent 
Annuities, 
under  special 
circumstances. 

There  is  a 
difference 
between  an 
order  for 
investment 
made  inths 
cause  and  one 
made  on 
petition,  in  this 
matter  of  the 
Trustee  Relief 
Act,  1847, 
with  regard 
to  varying 
the  stock  for 
investment. 

Statement 


HANSON  t;.  MURRAY. 

Mr.  temple  ton  wood  applied  for  leave  toTaryan 
order  made  in  the  cause.  A  legacy  of  2000t  had  be«i  wdered 
to  be  invested  in  Consols,  and  the  variation  asked  was  to  wd- 
stitute  the  New  Three  per  Cent  Annuities  in  the  plsce  of 
Consols  as  the  stock  for  investment  He  cited  the  case  of  & 
Dunster's  Tru9t  (a),  in  which  his  Honour  hieid  allowed  so  iQ- 
vestmcnt  in  the  New  Three  per  Cents.  The  power  given 
to  the  Court  by  the  Trustee  Relief  Act  (10  &  U  Vict 
c.  96.)  to  order  an  investment  was  in  general  terma^  sad  no 
particular  description  of  stock  was  there  referred  to.  By  tbe 
General  Order  of  the  drd  of  June  18d3,  the  AccoaaUnt- 
Qeneral  is  directed  to  invest  in  the  particular  deseription  <tf  stock 
mentioned  in  the  order  for  investment.  In  Howe  v.  B»^ 
before  y  ice-Chancellor  jKfi^A^jBrtictf  (6),  a  portion  of  the  fund  w« 
ordered  to  be  invested  in  the  Three  per  Cents.  Reduced.  Ia 
Darwin  v.  Danoin  (c)  it  was  laid  down  that  the  Court  neter 
directed  the  investment  of  a  fund  standing  generally  to  the 
credit  of  a  cause  to  be  made  in  any  securities  but  Conaolsy  except 
in  spedal  cases.    The  special  reasons  in  the  present  case  wets 

(a)  3  Ea.  Bep.  449. 

(b)  Cited  in  Seton  on  Decrees,  2nd  edit  1854,  p.  26. 

(c)  22  L.  J.  (N.  S.)  1007. 
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that  the  Consols  were  closed  for  a  month,  and  the  fluctuating 
nature  of  the  funds  in  consequence  of  the  war.  It  might  be 
that  the  funds  would  rise^before  any  investment  could  be  made.   ^"  w^^^* 
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T 

VlCE- 


The  Vice-Chanoellor.  In  Dunster^s  Case,  the  order  for 
investment  was  made  upon  petition  under  the  Trustee  Belief 
Act,  1847.  There  is  some  difference  between  this  case>  where 
the  order  for  investment  was  made  in  the  cause,  and  an  applica- 
tion in  the  matter  of  the  Act.  In  the  case  in  Seton^  the  annuity 
was  directed  to  be  paid  quarterly^  which  was  a  sufficient  reason 
for  varying  the  investment.  I  confess  I  ain  unwilling  to  depart 
from  the  ordinary  rule  without  special  reasons,  but  will  consider 
the  point. 


His  HoNOtTR  said :  I  think  that  the  circumstances  alleged 
for  this  application  —  the  fact  of  the  Consols  being  closed^  and 
the  variable  state  of  the  funds,  owing,  no  doubt,  to  the  existence 
of  the  war  —  render  it  very  inexpedient  that  the  investment 
should  be  in  Consols.     I  will  therefore  make  the  order. 

Solidtor :  C  F.  Philips. 


Wood. 
Hanson 

V. 
MUBRAT. 

JwlgmenU 


JwM  6. 


By 


IN  RE  FOZARD'S  TRUSTS. 


Lords 
justioss. 

March  16. 

a  settlement  made  in  1767»  certain  real  estates  were  Whereafbnd 
limited  to  the  use  of  Richard  West  for  life,  with  remainder  to  -^  court""^ 
the  use  of  his  wife  for  life,  with  remainder  to  their  children  as  n°der  lo  &  ii 

"Vii»t.  c   9fi 

tenants  in  common  in  tail,  with  cross  remainders.     This  settle-  (^he  Trustee 
ment  contained  no  power  of  sale.     Mary  Ann,  one  of  the  chil-  ^«l»«f  ^ct) 

r        J  '  I||A  Court  h&s 

dren  of  Mr.  and  Mrs.  West,  while  yet  a  minor,  intermairied  nojurisdictioa 
with  Mr.  Waghom  in  1790.     Previous  to  this,  marriage  articles  2{^Jde?if  to 
were  executed,  by  which  it  was  agreed  that  Mrs.  Waghom's  be  paid  oat  to 
share  of  the  estate  in  question  should  be  settled,  so  as  to  give  *i^,w  by  a 
her  and  her  husband  life  estates  with  remainder  to  the  children  title  adverse  to 
of  the  marriage.     Mr.  Waghorn  died  in  1792,  leaving  one  child  ^^ich  it  wm 
of  the  marriage.     In  1794  Mrs.  Waghom,  still  a  minor,  mar-  ^eld  by  the 
ned  Mr.  Fozard.     In  1808  the  whole  estate  was  sold,  with  the  paid  it  in. 
concurrence  of  all  parties  interested,  Mrs.  West  being  then  ^^°^***^' 

where  a  fond 
uwng  from  the  tale  of  property  belonging  to  A.  B.  was  paid  into  Court  by  the  trustees  of  a 
deed,  which  declared  trusts  of  the  fund,  under  which  trusts,  if  valid,  X.  Y.  was  beneficially  entitled, 
>Bd  the  penonal  representatiTe  of  A.  B.  presented  a  petition  for  payment  of  the  fund  to  him,  on 
the  grooiid  that  the  deed  was  not  binding  on  A.  B.,  — 

Meld,  that  payment  .to  A.  B.'s  representative  could  not  be  ordered  on  petition  without  a  bill 
being  filed. 
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dead,  and  a  fine  wsb  levied  to  the  purchaser.  On  the  7th  of 
December  1808  a  deed  was  executed,  by  which  trufits  were 
declared  of  the  whole  purchase  money,  which  was  then  m  the 
hands  of  trustees.  The  trusts  were  that  the  trustees  should 
pay  the  income  to  Richard  West  for  life,  and  after  his  death 
should  hold  one  fourth  of  the  fund  upon  the  trusts  of  the 
settlement  of  1790,  and  the  other  three  fourths  upon  cer- 
tain trusts  for  the  three  other  children  of  Mr.  West  It  did 
not  appear  that  either  Mr.  or  Mrs.  Fozard  executed  this  deed. 
Bichard  West  was  now  dead,  and  the  share  of  Mrs.  Fozard  had 
been  paid  into  Court,  imder  the  Trustee  Relief  Act,  bj  the 
aurviving  trustee  of  the  deed  of  1808. 

A  petition  was  presented  by  the  personal  representatiTO  of 
Mrs.  Fozard  for  the  payment  of  this  sum  out  of  Court,  on  the 
ground  that  it  was  not  bound  by  the  trusts  of  the  articles  of 
1790,  or  of  the  deed  of  1808  ;  and  was  opposed  by  Mr.  Garner, 
the  personal  representative  of  the  child  of  Mrs.  Fozard  by  her 
former  husband,  Mr.  Waghorn,  who  claimed  it  under  the  trusts 
of  those  instruments.  yice-Chancellor  TFood,  before  whom  no 
objection  was  taken  on  the  ground  of  jurisdiction,  ordered 
payment  to  the  petitioner;  and  from  this  order  Mr. Gamer 
appealed. 

Mr.  Willcock  and  Mr.  W.  D.  Lewis  for  the  appellant 

Mr.  Bolt  and  Mr.  Brotoell  for  the  petitioner. 

Mr.  Buchanan  for  the  trustee. 


JwigmenL 


Theib  Lobdships  said  that  as  the  petitioner  claimed  the 
fund  by  a  title  adverse  to  the  tru6.ts  on  which  it  was  held  by  the 
trustee  who  paid  it  into  Court,  the  case  could  not  be  proceeded 
with  unless  the  appellant  consented  to  its  being  disposed  of  upon 
petition.  Such  consent  not  being  given,  their  Lordships  directed 
the  appeal  to  stand  over,  with  liberty  to  the  petitioner  to  file  a 
bill,  the  cause  to  come  on  before  their  Lordships  with  the  appeal 

The  matter  was  afterwards  compromised. 

Solicitors :  Kingsford  ^  Dorman* 


LOBBS 

•^^""«"-  DUNNE  V.  DUNNE. 

April  19.  J 

A  testator  J.  A.  GBOVE,  by  will  dated  23rd  May,  1842,  devised  hb 

mimsion-hoiite  ®^^*®^  ^^  ^^®  parishes  of  Enville,  Bobbington,  and  Broome,  in 

and  real  estates  the  counties  of  Stafford  and  Derby,  and  all  other  his  real  estates, 

married  wo-  ^  ^^^  ^^^  ^^  Anne  the  wife  of  Thomas  Dunne,  and  her  assigns. 


Statement. 
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for  life,  and  after  her  decease  to  the  uae  of  Charles  Dunnei  the      .  ^^^'  , 
youngest  son  of  the  said  Thomas  and  Anne  Dunne^  and  his        Lobos 
mgoB,  for  his  life,  he  and  they  not  committing  any  waste  by      Jpbticeb, 
felling  any  of  the  timber  or  trees  growing  on  the  said  estates, 
or  by  saffering  the   several  messuagesi  buildings,  pleasure- 
gioands,  and  premises  to  go  out  of  repair,  order,  and  condition ; 
with  remainder  to  the  use  of  trustees  to  preserve  contingent 
remainders;  with  remainder  to  the  use  of  the  first  and  other  ??f' "IJl*' 

'  awigxu,  for 

sons  of  Charles  Dunne  successively  in  tail ;  with  remainder  to  life,  and  after 
the  use  of  Thomas  Dunne  (another  son  of  Thomas  and  Anne  o?l>.^(her^ 
Dunne)  for  life,  with  like  provisions  against  waste ',  with  re*  ^^)  u>d  his 
mamder  to  trustees  to  preserve ;  with  remainder  to  the  use  of  Ufe,  *^  omf 
the  first  and  other  sons  of  Thomas  Dunne,  the  son,  successively  *%  not  com- 

•        ••        •  .  .  mittinK  any 

m  tail,  with  divers  remainders  over.     The  will  contained  a  waste; "with 
direction  that  "  all  and  every  person  and  persons "  to  whose  "JJ{^^^  *^ 
use  the  property  was  devised  or  limited  in  remainder  after  the  preserre  con- 
decease  of  Anne  Dunne,  "  do  and  shall  as  and  when  they  shall  ^f^Sera%ith 
severally "  become  entitled  in  possession,    '^use,  assume,  and  remainder  to 
take  upon  themselves  respectively  "  the  surname  of  Amphlett,  c.  D^  wc^ 
and  use  their  utmost  endeavours  for  procuring  and  obtaining  ce«iveiyin 
her  Majesty's  royal  licence  and  authority  for  that  purpose.  The  diren  re- 
will  then  contained  a  proviso,  "  That  all  and  every  the  person  Sfhffe^ou^*'' 
or  persons  who  by  virtue  of  the  several  devises  and  limitations  of  males, 
hereinbefore  contained  shall  become  entitled  td  the  possession  ^^d  a^  ^"" 
of  the  several  messuages,  lands^  and  other  hereditaments  herein-  ^iso  that  all 
before  by  me  devised  in  strict  settiement,  and  shall  be  of  the  J^^J*^^  ^^ 
age  of  twenty-one  years  or  upwards,  do  and  shall,  with  his  or  persons  who 
'ior^  family  or  families,  after  becoming  and  while  he  or  they  entitled  in 
shall  continue  so  entided,  reside  and  dwell  in  my  said  capital  ^^•*^*^. , 
messuage  or  mansion-house  at  the  Four  Ashes,  and  make  the  Au  or  their 
same  premises  Aw  or  t/ietr  principal  place  of  abode ;  and  that  in  fi^J^',^j^ 
case  any  such  person  or  persons  shall  refuse  or  neglect  to  go  to  and  dwell  in 
or  shall  discontinue  to  reside  and  dwell  at  my  said  principal  honw^and^' 
messuage,  then  and  in  every  such  case,  and  from  thenceforth,  niake  the  same 
the  devise  and  limitation  or  devises  and  limitations  hereinbefore  ^S^^t^~ 
made  and  contained  to  him  or  them  who  shall  so  refuse,  neglect,  «JP»1  P^^^  ^f 
or  discontinue,  of  and  concerning  the  messuages,  lands,  and  provided  that 

on  nonoom- 
pUanee  with  this  condition  the  limitation  or  limitations  to  him  or  them  should  determine,  and  the 
estate  go  orer  to  the  next  in  remainder.  It  was  also  provided  that  sach  determination  of  the 
estate  of  any  tenant  for  life  should  not  prejudice  any  of  the  contingent  remainders  limited  to  hie 
<f  their  sons  or  other  persons,  hut  that  the  estates  limited  to  the  trustees  to  preserve  during  the 
lives  of  such  tenant  for  life  should  continue,  in  order  to  support  such  remainders. 

Hdd,  that  the  condition  as  to  residence  was  not  void  for  uncertainty. 

Hdd  also,  that  it  applied  to  A.  D.,  as  well  as  to  the  male  devisees. 

The  testator  gave  his  personal  estate  upon  trust  to  be  laid  out  in  land,  to  be  settled  in  the  same 
lues  as  the  devised  estates. 

Hddy  that  the  Ck>urt  could  not,  on  the  application  of  the  tenant  for  life,  apply  any  part  of  it  in 
enlarging  the  mansion-house. 
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hereditaments  hereby  deirised  in  strict  settlement  as  aforeflud, 
shall  determine,  and  all  the  same  messuages,  &c.  shall,  in  sack 
case,  immediately  thereupon  go  to  the  next  person  in  remainder 
imder  the  devises  and  limitations  hereinbefore  made,  in  the 
same  manner  as  if  the  person  or  persons  being  tenant  or  tenants 
for  life  was  or  were  actually  dead,  or,  being  a  tenant  or  tenanta 
in  tail,  was  or  were  dead  without  leaving  any  heir  or  i»ae 
inheritable  to  the  estate  tail  then  vested  in  the  person  or  per- 
sons who  shall  so  refuse,  neglect,  or  discontinue  to  make  such 
residence  as    aforesaid.      And  provided  also,   that  any  soch 
cessation  or  determination  of  the  estate  of  any  tenuit  for  life 
shall  not  operate  to  exclude,  prevent,  destroy,  or  prejudice  anj 
of  the  contingent  remainders  hereinbefore  limited  to  hi$  or  their 
son  or  sons,  or  other  person  or  persons,  btU  thai  the  remainders 
limited  to  [the  trustees]  and  their  heirs  during  t/ie  lives  of  f  «ci 
tenant  for  life,  shall,  after  such  cessation  or  deteimination,  take 
effect  and  continue  for  preserving  such  contingent  remainders, 
and  giving  them  effect  as  they  shall  arise ;  and  that  such  trus- 
tees and  their  heirs  shall,  after  such  cessation  or  determination 
of  any  such  estate  for  life,  and  during  the  suspension  or  con- 
tingency of  any  then  next  expectant  remainder,  but  no  longer, 
receive,  pay,  and  apply  the  rents  and  profits  of  the  same  estates 
which  would  belong  to  such  tenant  for  life,  if  such  cessation 
or  determination  had  not  taken  place,  unto  such  person  or  per- 
sons, or  for  such  intents  and  purposes,  and  in  the  same  manner 
as,  under  and  by  virtue  of  the  limitations  and  provisoes  of  this 
my  will,  the  same  would  be  payable  and  applicable  in  case  snob 
tenant  for  life  were  actually  dead.** 

The  testator  then  bequeathed  to  his  trustees  all  his  timber 
on  liis  estates  which  should  from  time  to  time  be  of  full  growth 
and  fit  and  proper  to  fell,  for  the  purpose  of  felling  and  con- 
verting the  same  into  money,  and  the  money  to  arise  from  the 
sale  thereof,  and  all  the  residue  of  his  personal  estates  and  e^ts 
upon  trust  to  invest  all  such  moneys  in  the  purchase  of  free- 
hold lands  and  tenements  in  the  parishes  of  Enville,  Bobbington, 
and  Alverly,  in  the  counties  of  Stafford  and  Salop,  and  to  con- 
vey and  settle  the  said  lands  and  tenements  so  to  be  purchased 
to  the  uses  declared  by  his  will  of  the  devised  estates 

The  testator  died  shortly  after  the  date  of  his  will.  The 
residuary  personal  estate  amounted  to  upwards  of  30,000/.,  and 
the  real  and  personal  estate  devised  and  bequeathed  as  afore* 
said  was  estimated  to  produce  about  2500L  yearly. 

Thomas  Dunne,  the  husband  of  Anne  Dunne^  died  in  1854. 
Mrs.  Dunne,  both  before  and  after  her  husband's  death,  resided 
at  his  house ;  and  she  stated  that  she  had  not  resided  and  did 
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not  mean  to  reside  at  the  Four  Ashes,  but  that  she  meant  to 
continue  to  reside  at  her  late  husband's  family  mansion.  Neither 
Charles  Dunne  nor  Thomas  Dunne  the  younger  had  any  child. 

The  present  suit  was  instituted  by  Charles  Dunne  against 
Anne  Dunne  and  Thomas  Dunne  the  younger,  alleging  that  the 
defendant,  Anne  Dunne,  had  forfeited  her  life  interest  by  non- 
residence  at  the  Four  Ashes,  and  asking  that  the  plaintiff 
might  be  declared  entitled  as  tenant  for  life  in  possession,  and 
also  that  an  inquiry  might  be  made  whether  it  would  be  proper 
that  a  sum  of  money  should  be  raised  out  of  the  residuary  per- 
sonal estate,  and  expended  in  improving  the  mansion-house  and 
premises. 

The  case  made  on  the  latter  point  was,  that  the  testator  was 
a  bachelor  of  very  retired  habits,  and  that  his  house  was  of  such 
a  description  as  to  be  quite  unfit  for  the  residence  of  a  married 
man,  with  an  income  of  2500/.  a  year.  It  was  therefore  sought 
to  have  enlargements  made  out  of  the  corpus  of  the  residuary 
personalty. 

yice-Chancellor  Stuart  decided  that  Mrs.  Dunne  had  for- 
feited her  life  estate,  but  refused  to  allow  any  part  of  the  capital 
to  be  applied  in  enlarging  the  mansion-house.  Mrs.  Dunne 
appealed  against  the  first  part  of  this  decision,  and  the  plaintiff 
against  the  second. 

Mr.  Matins  and  Mr.  Berkeley,  for  Mrs.  Dunne,  contended 
that  the  clause  as  to  residence  was  too  indefinite  for  the  Court 
to  enforce.  That  Mrs.  Dunne  was  a  married  woman  residing 
with  her  husband,  and  known  to  the  testator  to  be  so ;  and  it 
was  not  to  be  supposed  that  he  intended  the  proviso  to  apply  to 
her.  This  was  shown  by  the  use  of  masculine  pronouns  through- 
out the  proviso.  Sergison  v.  Ady  (a),  Fillingham  v.  Bromley  (i), 
and  Walcot  v.  Bot/ield  (c)  were  referred  to. 

The  Lobb  Justice  Knight  Bbuce  said  he  should  give  no 
opinion  on  the  question  whether  the  clause  of  forfeiture  could 
apply  to  Mrs.  Dunne  while  she  was  a  married  woman.  Her 
coverture  had  ceased  long  ago,  and  if  the  clause  was  intended  to 
apply  to  her,  she  had  brought  herself  within  its  operation.  ^ 

The  Lord  Justice  Turner  said  that  whatever  doubt  there 
might  have  been  if  the  word  "  reside  "  had  alone  been  used,  the 
words  "  reside  and  dwell  at  the  capital  mansion "  were  suffi- 
ciently certain  to  create  a  forfeiture  as  against  a  tenant  for  life, 
mrho  said  she  never  had  resided  and  did  not  intend  to  reside  there. 
The  only  question  to  which  the  respondents  need  address 
themselves  was,  whether  the  clause  was  intended  to  apply  to  her. 
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Mr.  Bacon  and  Mr.  X  W,  Smith  for  the  pLuntiff. 
Mr.  Pownall  for  Thomas  Dunne. 

The  Lord  Justice  E^night  Bruce.  I  agree  with  the  Ftce- 
Chancellor*s  construction.  I  think  that  the  clause  of  forfeiture 
extends  to  the  first  tenant  for  life  as  well  as  to  the  rest ;  and  that 
the  circumstances  that  the  testator  has  alluded  to  the  estates  to 
preserve  contingent  remainders^  and  that  he  has  used  onlj  the 
masculine  singular  and  plural  pronouns,  without  uung  the 
feminine  singular,  are  not  enough  to  found  a  decision  upoo. 

The  Lord  Justice  Turner.  I  confess  I  am  not  quite  bo 
confident  on  the  point  as  my  learned  Brother ;  but  whatever 
suspicions  I  may  entertain  as  to  what  the  testator  may  have  in- 
tended, I  do  not  see  enough  to  found  a  judicial  conclusion  upon. 
I  think  that  the  use  of  the  word  "  their  "  distinguishes  the  case 
entirely  from  Sergisan  t.  Ady,  and  includes  every  person  to 
become  entitled.  I  think  that  the  provision  as  to  the  estate  of 
the  trustees  to  preserve  coming  into  efiect  upon  the  determina- 
tion of  the  estate  of  the  tenant  for  life  for  nonreaidence,  iq^plies 
to  those  cases  where  the  estate  of  the  trustees  does  follow  the 
estate  of  the  tenant  for  life,  and  it  cannot  be  inferred  from  it 
that  where  there  was  no  estate  to  the  trustees,  there  was  to  be 
no  determination  of  interest  by  the  clause  of  forfeiture. 

Mr.  Bacon  and  Mr.  J.  W.  Smith,  for  Charles  Dunne  on  the 
second  appeal,  referred  to  Hibbert  v.  Cooke  (a),  and  Lonbt  y. 
Stouffhton.  (b)    The  respondents  were  not  called  upon. 

The  Lord  Justice  £[ni6ht  Bruce  said  that  even  if  all  the 
parties  at  present  interested  in  the  fund  were  here,  what  was 
asked  could  not  be  done.  The  personal  estate  could  only  be 
applied  in  this  way  by  a  private  Act  of  Parliament. 

The  Lord  Justice  Turner  concurred,  saying  that  there 
had  been  cases  in  which  the  Court  had  gone  a  great  length 
upon  it,  but  they  were  not  to  be  followed  under  ordinary  cir^ 
cumstances. 

Solicitors :   Grane,  Sofi,  if  Fesenmeyer. 


(a)  1  S.&S.  5;2. 


(h)  17  Sim.  84. 
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LORD  KENSINGTON  v.  BOUVERIE.  Justices. 

March  28. 

1  HIS  was  an  appeal  by  the  defendants,  the  Bouveries,  from      ^^^  gg.  ' 
the  decision  of  the  Master  of  the  RolU^  reported  suprh^  p.  334.,  a  tenant  for 
where  the  principal  facts  of  the  case  wUl  be  found,  but  as  ^^^^^^ 
the  course  which  the  case  took  upon  appeal  makes  it  necessary  estate  with 
to  set  out  some  further  particulars,  the  following  statement,  ^^^^  f^  j^i, 
chiefly  taken  from  the  judgment  of  the  Lord  Justice  Tfimery  is  own  benefit, 

and  to  limit  a 
given :  —  ^rm  ^p^n 

The    bill   was  filed  by   the  present  Lord  Kensington  for  trust  to  raise 

the  purpose  of  redeeming  a  charge  of  20,000/.,  on  the  Kensing-  gage.    He 

ton  estate,  comprised  in  the  settlement  made  on  his  marriage*  «ercised  the 

*•  "       power  to 

The  charge  thus  sought  to  be  redeemed  was  created  under  a  charge,  and 
power  contiuned  in  the  marriage  settlement.      At  the  date  of  J^*^j!"^ 
the  settlement,  the  late  Lord  Kensington  was  seised  in  fee  of  the  ni>on  trost,  to 
Kensington  estate,  subject  to  a  mortgage  to  Lord  Braybrooke  ^^  mone^" 
and  others  for  the  sum  of  60,000/.,  and  that  sum  of  60,000/.  by  mortgage, 
was  also  secured  on  the  Lambister  Bectory  and  tithes,  and  by  deeds,  in 
other  estates  belonging  to  the  late  Lord  Kensington.     By  the  ^^^ch  the 
nbove  settlement,  dated  the  10th  of  October  1833,  the  Ken-  corred^mort- 
aington  estate  was  settled,  subject  to  the  mortgage  for  60,000/.  S^J^®  ^ 
and  interest,  to  the  use  of  the  late  lord  for  life  —  then  to  the  interest,  along 
present  lord  for  life  —  then  to  the  first  and  other  sons  of  the  pre-  T^^®  ^^ 
aent  lord  in  tail,  with  remainder  to  the  late  Lord  Kensington  securing  a 
in  fee ;  and  the  settlement  contained  a  power  to  the  late  Lord  ^^  ^nts'of 
Kensington  to  charge  the  estates  with  20,000/.  and  interest  the  property 
upon  it,  (a)    It  also  contained  a  power  to  the  late  Lord  Ken-  cient  (after' 
inngton  to  dig  brick  earth,  and  to  sell  to  any  railway  company,  payment  of  the 
for  his  own  benefit,  any  portion  of  the  estate  which  might  be  certain  prior 
required  for  the  purpose  of  any  railway  or  canal.     There  was  a  ^*rgs)  to 
proviso  in  the  settlement  for  exonerating  all  the  other  estates  of  terest  on  the 
the  late  lord  from  the  60,000/.  and  interest,  at  the  expense  of  ^iwt'foHtf^ 
the  Kensington  estate ;  and  the  late  lord  covenanted  to  release  however,  paid 
the  Kensington  estate  from  a  certain  annuity  mentioned  in  the  |he  mwtgng^s 

in  full  during 

;  (fl)  This  power  is  set  out,  suprdj  p.  834.  ^HM  that 

the  excess  of 
the  interest  on  the  20,0002.  above  the  rents  remained  charged  on  the  corpw  of  the  estate,  and  that 
the  remainderman  could  not  redeem  on  payment  only  of  20,0002.  with  interest  from  the  death  of 
the  tenant  for  life. 

ffeldy  that  the  Statute  of  Limitations  did  not  apply,  so  as  to  restrict  the  account  to  the  period 
of  six  years  before  the  death  of  the  tenant  for  life. 

^  Ifeld^  that  in  computing  the  excess,  an  account  must  not  be  taken  of  rents  which  the  tenant  for 
fife,  bat  for  his  wiifiU  neglect  or  defkult,  might  have  receired,  no  special  case  for  so  doing  being 
made,  fbr  that  the  tenant  for  life  was  in  possession  as  tenant  for  life  not  as  mortgagee,  and  it  is 
not  the  course  of  the  Court  to  direct  an  account  on  the  footing  of  wilful  neglect  and  default  with- 
out a  special  case  being  made  for  it,  except  in  Uie  case  of  a  mortgagee  in  possesaon. 
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settlement;  and  from  other  incumbrances  consisting  of  bis  own 
judgment  debts. 

In  pursuance  of  the  power  in  the  marriage  settlement,  the 
late  lord,  by  a  deed  of  the  4th  of  February  1835,  charged  the 
estate  with  the  20,000/.,  and  interest  at  5  per  cent,  from  the 
date  of  the  charge,  and  appointed  the  estate  to   Mr.  Whit- 
taker  for  a  term    of    1500  years,  upon  trust  to  raise  the 
20,000i  by  way  of  mortgage,   at  any  time  or  times,  in  one 
entire  sum,  or  in  such  sums  as  the  late  Lord  Kensington  shoold 
direct,  and  there  was  a  proviso  in  that  deed  in  the  followiflg 
terms :  —  *'  Provided  always,  and  it  is  hereby  agreed  and  de- 
clared between  and  by  the  said  parties  to  these  presents,  that  in 
case  the  said  principal  sum  of  20,000iL  so  charged  upon  the 
hereditaments  and  premises  aforesaid,  or  any  part  thereof,  shall 
not,  at  the  time  of  the  decease  of  the  said  William  Lord  Ken- 
sington, have  been  raised  by  a  mortgage  or  mortgages  of  the 
said  hereditaments  and  premises  charged  therewith  and  com- 
prised in  the  said  term  of  1500  years,  or  otherwise  upon  the 
security  of  the  same  premises,  then  that  no  further  or  greater 
part  of  the  said  sum  of  20,000/.  than  as  shall  have  been  raised 
by  such  mortgage,  or  mortgages,  or  security  as  aforesaid,  shall 
be  raised  or  paid ;  but  that  as  between  the  personal  representa- 
tives of  the  said  William  Lord  Kensington,  and  the  person  or 
persons  claiming  under  the  limitations  of  the  said  indenture  of 
release  and  settlement  of  the  10th  day  of  October  1833,  subject 
to  the  same  term  of  1500  years,  the  residue  of  the  same  prin- 
cipal sum  of  20,000/.  shall  sink  and  not  be  raisable,  unless  the 
said  William  Lord  Kensington  shall,  by  any  writing  under  hia 
hand,  or  by  his  will  and  testament,  or  any  codicil  or  codicils 
thereto,  otherwise  expressly  direct." 

On  the  5th  of  February  1835,   the  late  Lord  Kenangton 
assigned  the  20,000/.  and   the  interest  charged  by  the  deed 
of  the  4th  of  February,  and  Mr.  Whittaker  assigned  the  term 
created  by  that  deed,  and  Lord  Kensington  conveyed  the  Lam-* 
bister  Rectory  and  tithes  to  a  Mr.  Rooke,  by  way  of  mort- 
gage for  5500/.    By  another  deed  of  the  24th  of  June  1835 
the  late   Lord   Kensington  charged  the   same  premises  with 
the  further  sum  of  2500/.  in  favour  of  Mr.  Rooke.     A  further 
assignment  of  the  20,000/.  and  interest,  and  of  the  term  of  1500 
years,  was  afterwards  made  by  the  late  lord  and   Mr.  Whit- 
taker to  other  mortgagees  for  securing  1000/.  and  interest ;  and 
then  again  the  late  lord,  by  deed  in  1837,  charged  the  20,OOOL 
and  interest,  and  other  property  to  which  he  was  entitled,  with 
5277/.  in  favour  of  Henry  Whittaker  the  trustee,  and  Joseph 
Tatham  his  partner.    By  three  deeds  of  the  12th,  Htfa^  and 


THE  EQUITY  EEPOETS. 


767 


30th  of  April  1838^  all  these  sums  which  had  been  charged 
upon  the  20,000^  and  interest,  and  all  the  securities,  were 
assigned  to  Lord  Braybrooke  and  others,  who  were  also  the 
mortgagees  for  the  sum  of  60,000/.,  and  thej  thereupon  became 
entitled  to  14,277/.  Se.  2d.,  which  was  charged  on  the  20,000/. 
and  interest 

The  late  lord  afterwards,  by  a  deed  of  the  27th  of  January 
1842,  assigned  the  20,000/.  and  interest,  and  the  benefit  in 
equity  of  the  1500  years'  term,  with  other  property  belonging 
to  him,  to  the  defendants,  tiie  Bouveries,  by  way  of  mortgage  for 
securing  to  tb^n  24,500/.  and  interest,  subject,  as  to  the  20,000/. 
and  interest,  to  the  prior  chaiges  for  14,277/.  This  last  deed 
contained  a  proviso  for  quiet  enjoyment  until  default  by  the 
late  Lord  Kensington,  and  that  proviso  extended  to  the  quiet 
enjoyment  by  the  late  lord  of  the  interest  upon  the  20,000/. 

By  two  other  deeds  of  the  27th  of  January  1842  the  other 
estates  of  the  late  Lord  Kensington  were  mortgaged  to  other 
parties,  as  to  some  of  them  for  32,500/,,  and  as  to  others  of  them 
for  30,000/. ;  and  all  the  properties  comprised  in  the  three 
several  deeds  of  the  27th  of  January  1842  were  made  liable 
to  the  other  sums  secured  by  the  other  deeds  of  even  date. 
By  a  further  deed  the  late  Lord  Kensington  and  all  the  mort- 
gagees concurred  in  appointing  Mr.  Harrison  to  be  the  receiver 
of  the  several  estates  comprised  in  the  mortgages,  with  directions 
to  apply  the  rents  in  accordance  with  the  rights  of  the  mort- 
gagees. The  interest  on  the  20,000/.  appeared  to  have  been 
paid  by  the  late  Lord  Kensington  during  his  life ;  but  it  was 
alleged  that  the  rents  of  the  Kensington  estate,  after  paying  the 
interest  upon  the  60,000/.,  were  insufficient  to  answer  the 
interest  on  the  20,000/. 

The  main  question,  which  first  arose  before  the  Chief  Clerk  of 
the  Master  of  the  Rolls,  during  the  prosecution  of  the  decree, 
was  whether  the  excess  of  the  interest  of  the  20,000^  above  the 
rents  accrued  due  in  the  late  lord's  lifetime,  was  a  charge  on  the 
inheritance  of  the  Kensington  estate ;  or  whether  the  present 
lord  was  entitled  to  redeem,  on  payment  of  the  20,000/.  with 
interest  from  the  late  lord's  death.  The  Master  of  the  Bolb 
took  the  latter  view,  and  held  also  that,  if  he  had  taken  the 
former,  the  form  of  the  decree  would  have  precluded  him  from 
giving  effect  to  it  on  an  application  like  that  before  him. 

The  appeal  was  opened  on  the  28  th  of  March  1855,  on  motion 
to  discharge  the  order  of  the  Master  of  the  Rolls  refusing  to 
vary  the  Chief  Clerk's  certificate ;  but  the  Court  being  of  opinion 
that  the  form  of  the  decree,  which  was  not  appealed  from,  would 
probably  be  held  to  render  a  decision  in  favour  of  the  appel« 


1855. 

Lords 
JusncEs. 


Lord 
Kemsinoton 

V. 
BOCVBRIK. 

Statenunt 


768 


THE  EQUITY  REPOETS. 


1855. 


Lords 
Justices. 


Lord 

&BN6IKaTON 

V, 

BoUYERIEr 

Argument 


lants  impoesible,  it  was  arranged,  in  order  to  saye  the  expense 
of  a  petition  of  appeal,  that  the  motion  should  stand  oyer,  and 
that  the  case  should  be  treated  as  if  the  decree  were  alao 
appealed  from. 

Mr.  Lloyd  and  Mr.  Shapter^  for  the  Bouveries,  in  support  of 
the -appeal,  contended  that  the  charge  created  on  the  corpus  of 
the  estate  was  a  sum  of  20,000/.,  and  interest   That  the  obliga- 
tion on  the  tenant  for  life  was  only  to  pay  the  inter^t  so  far  as 
the  rents  extended.     That  if  the  20,000^  had  been  vested  in  a 
stranger,  and  the  rents  had  been  insufficient  to  pay  the  interest, 
the  deficiency  would  have  been  borne  by  the  corpus ;  and  the 
fact  that  the  tenant  for  life  was  himself  the  incumbrancer  could 
not  vary  the  case.     That  the  circumstance  of  the  late  lord's 
having  pidd  the  interest  to  his  mortgagees  made  no  difference, 
for  no  intention  to  exonerate  the  inheritance  could  be  inferred 
where  the  tenant  for  life  had  paid  sums  which,  as  between  him 
and  the  inheritance,  the  inheritance  was  bound  to  pay.    They 
referred  to  Earl  of  Clarendon  y.  Bar  ham  (a).  Lord  JPenrhyn  v. 
Hughes,  (b) 

Mr.  Southgate^  for  the  executor  of  the  late   Lord  Ken- 
sington. 

The  Solicitor^  General,  Mr.  Roundell  Palmer,  and  Mr.  Selwyn, 
for  the  plaintiff. 

On  the  fair  construction  of  the  instruments,  the  20,00011  is,  as 
between  tenant  for  life  and  remainderman,  the  ne  plus  ultra  of 
chaise  on  the  corpus.  Whitbread  v.  Smith  {c)  is  against  the 
appellants.  Supposing,  however,  that  the  tenant  for  life  had 
an  equity  as  against  the  remainderman  for  the  excess  of  interest 
above  rents,  we  contend  that  this  equity  cannot  be  midntained 
after  his  death.  Then  the  clium  is  made  not  by  the  executois 
of  the  tenant  for  life,  but  by  an  incumbrancer  who  received  his 
interest  punctually  during  the  late  lord's  life,  and  cannot  show 
that  the  late  lord  had  any  intention  to  treat  the  excess  of  in- 
terest as  a  charge  on  the  corpus.  Jones  v.  Morgan  (d)  is  in  our 
favour ;  and  there  is  nothing  against  us  in  JSarl  Clarendon  v. 
Barham,  or  Lord  Penrhyn  y.  Hughes.  \^The  Lord  Justice 
Turner  adverted  to  Caulfield  v.  Maguire.  (<?)]  There  was  no 
intention  to  create  a  debt  against  the  corpus  for  the  excess  of 
interest ;  a  tenant  for  life  is  not  bound  to  pay  interest  beyond 
the  rents ;  but  it  has  never  been  decided  that  if  he  does  so^  he 
is,  in  the  absence  of  declaration  of  intention,  to  be  considered  an 
incumbrancer  for  the  excess. 


(fl)  1  Y.  &  C.  C.  C.  688. 

{h)  6  Ves.  99. 

ic)  3  De  G.  M.  &  G.  741. 


(d)  1  Bro.  G.  G.  206. 

(e)  2  Jones  &  Lat.  HI. 
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If^  however,  the  Court  is  against  us  on  this  point,  the  ac- 
count ought  to  be  taken,  not  only  of  what  rents  the  late  lord 
received,  but  of  what  but  for  his  wiliiil  neglect  or  default  he 
might  have  received.  And  the  account  ought  to  be  confined 
within  the  period  allowed  by  the  Statute  of  Limitations. 

Mr.  FoUett  and  Mr.  Micklethwaite  for  the  remainderman^ 

Mr.  Freeling  for  Lord  Braybrooke. 

Mr.  Lloyd  in  reply. 

The  Statute  of  Limitations  does  not  apply ;  Cqx  v^  Dol- 
man (a);  and  a  decree  on  the  footing  of  wilful  neglect  and  default 
is  neve.*^  directed,  except  against  a  mortgagee  in  possession,. 
without  I  special  case  being  made  for  it:  Shertoin  y.  Shak^ 
spear^  (b^^    The  late  Lord  Kensington  was  not  in  possession  as 

■ 

mortgagee,  nor  was  any  mortgagee  in  possession  in  his  life- 
time. 

[Byam  V.  Sutton  (c)^  Sharshaw  v.  Gibbs^d),  and  Tracy  v. 
Hereford  {e)^  were  also  cited  in  the  course  of  the  argumeat.} 


The  Lord  Justice  Knight  Bruce.  This  matter,  when 
it  first  came  before  us,  was  one  of  appeal  merely  from  an  inter- 
locutory  order  made  by  his  Honour  the  Master  oftheRolU^  con- 
firming, or  declining  to  disturb,  the  certificate  of  his  chief  clerk> 
made  under  the  decree  in  the  cause ;  but  after  the  commence- 
ment of  the  argument,  it  was,  with,  our  assent,  agreed  at  the 
bar  that  we  should  proceed  as  if,  in  addition  to  the  appeal 
motion,  the  decree  itself  were  before  us  under  a  petition  for  re- 
hearing, and  accordingly  capable  of  being  varied  by  hs  in  the 
way  of  addition  or  otherwise  —  so  far,  at  least,  as  concerns  the 
main  or  only  point  in  contest,  namely,  whether  any,,  and  what, 
ii'aoy,  amount  of  interest  on  the  20,0007.  charged  in  1835  on 
certain  lands  in  Middlesex,  by  the  late  Lord  Kensington,  under 
a  power  given  or  reserved  to  him  in  1833,  was  or  is  claimable 
s^sunst  the  present  Lord  Kensington,  the  plaintiff,  in  respect  of 
time  anterior  to  the  late  lord's  death. 

The  progress  and  continuance  of  the  argument  having  been 
on  this  footing,  and  such  being  the  basis  on  which  we  are  now 
to  proceed,  it  is  obvious  that  we  have  here  materials  and  meana 
which  the  Master  of  the  Rolhj  when  he  made  the  order  origi- 
nally appealed  from,  had  not.  In  considering  the  whole  con- 
tention, it  has  seemed  to  me  that  by  a  portion  —  I  do  not  say 
all  —  of  tiie  propositions  advanced  on  the  part  of  the  plaintiff, 
some  among  the  principles  and  rules  of  the  law  of  property  in 
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this  countiy^  which  I  had  thought  long  settled,  and  which  I  still 
think  thoroughly  established, — and,  unless  perhaps  in  the  present 
case,  of  universal  recognition,  —  had  been  endeavoured  to  be 
brought  into  dispute.  In  the  simple  and  not  extraordinary  case 
of  an  owner  of  land  in  fee  mortgaging  the  fee,  then  devising 
the  equity  of  redemption  to  A.  for  life,  with  remainder  to  B.  for 
life,  or  absolutely,  and  dying  in  possession,  and  A.  immediatelj 
afterwards  as  tenant  for  life  entering  into  possession,  and  snth 
sequently  paying  off  and  taking  a  transfer  to  himself  or  a 
trustee  of  the  mortgage,  few  lawyers  or  none  can  be  unaware 
.of  the  nature  or  condition  of  the  respective  rights  of  A.  and  B. 
Of  course  the  character  of  A.'s  possession  is  not  chooged ;  of 
course  he  is  not  turned  into  a  mortgagee  in  possession ;  of  course 
he  has  the  same  claim  and  title  against  the  estate,  with  regaid 
to  principal  and  with  regard  to  interest,  as  the  original  mort- 
gagee would  have  had  if  no  transfer  had  taken  place ;  of  course 

A.  has  all  the  rights  of  a  mortgagee  of  the  estate,  as  well  as  all 
the  rights  of  a  tenant  for  life  of  the  equity  of  redemption;  but 
of  course  also  A.  is  bound  to  perform  all  those  duties  towards 

B.  with  respect  to  the  mortgage,  which  would  have  been  in- 
cumbent on  A.  as  between  them  if  the  mortgage  had  continued 
in  the  hands  of  the  original  mortgagee;  nor  can  A.  while 
living,  or  his  personal  representatives  after  his  death,  be  heard 
in  a  Court  of  £quity  to  say  at  once — that  the  mortgage  is  in 
force,  and  that  those  duties,  having  been  unperformed,  are  to 
remain  so.  It  is,  I  apprehend,  however,  as  clearly  incontro- 
vertible that,  thus  subject,  A.,  while  living,  or  his  personal 
representatives,  may  be  entitled  to  charge  the  fee  with  inter^t 
for  a  period  even  of  years  prior  to  A.'s  death,  not  merely  with 
the  interest  which  accrued  due  before  the  transfer,  but  with 
interest  in  respect  of  time  during  A.'s  life  after  the  transfer;  and 
in  truth,  the  only  point  here  of  any —  the  least — difficulty,  as  I 
think,  is  the  question  whether  the  case  that  I  have  been  sug- 
gesting between  A.  and  B.  is  solidly,  is  substantially  distinguish- 
able, is  distinguished  not  merely  in  accidentals,  from  the  case 
before  us,  between  the  late  Lord  Kensington  and  the  persona 
claiming  title  under  him  to  the  sum  of  20,00021  charged  by  the 
deed  of  the  4th  of  February  1835  and  its  interest,  on  the  one 
hand,  and  the  present  Lord  Kensington,  the  pluntifl^  on  the 
other.  And  I  am  of  opinion  that  one  of  the  two  cases  is  not 
solidly,  is  not  substantially,  is  not  otherwise  than  merely  in 
accidentals,  distinguishable  from  the  other. 

The  late  Lord  Kensington  having,  by  the  chai^ng  deed  of 
the  4th  of  February  1835,  fully  executed,  without  exceeding, the 
power  of  charging  the  Middlesex  estates  settled  in  1833^  on  the 
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marriage  of  his  soD^the  plaintiff, — ^which  power  the  late  lord  then 
reserved  to  himself, — became  an  incumbrancer  on  those  estates 
for  the  20,0007.  charged,  and  interest  according  to  the  tenor  of 
the  charging  deed  of  the  4th  of  February  1835  ;  that  is  to  say, 
interest  on  the  20,00021,  at  the  rate  of  5  per  cent,  per  annum, 
from  the  4th  of  February  1835.     The  language,  perhaps  not 
perfectly  appropriate,  of  the  trust  declared  by  that  deed  of  the 
term  which  it  proposed  to  create  seems  to  me  immaterial ;  nor 
is  it  material,  I  think,  that  the  deed  contains  a  clause  in  these 
words:  [His  Lordship  here  read  the  clause  in  the  deed  of  the 
4th  of  February  1835,  given  above.]     This  clause  I  consider 
QDimportant,  because  within  the  meaning  of  it,  as  I  understand 
the  instruments  and  the  facts  before  us,  the  20,000/1  had  been, 
at  the  time  of  the  late  Lord  Kensington's  death,  raised  by  such 
a  mortgage  or  mortgages  or  upon  such  security  as  the  clause 
refers  to.     The  clause,  therefore,  whether  aptly  or  otherwise 
expressed,  is,  I  conceive,  for  every  present  purpose,  to  be  dis- 
regarded.    I  acknowledge,  however,  that  I  had  for  some  time 
doubted  as  to  its  effect  upon  part,  at  least,  of  the  interest  prior 
to  the  27th  of  January  1842,  the  day  on  or  before  which  the 
whole  20,000/.  must,  I  conceive,  be  taken  to  have  been  ndsed 
within  the  meaning  of  the  clause.     My  opinion,  however,  at 
present,  I  repeat,  is,  that  in  or  before  1842  the  clause  became 
inoperative,  and  the  interest  must  be  calculated  on  the  whole 
20^000/.  as  if  the  clause  had  not  existed. 

The  estates  thus  charged  by  the  late  Lord  Kensington  were 
and  are,  as  between  himself  and  all  others  claiming  under  the 
settlement  of  1833,  the  first  or  only  fund  for  paying  both  the 
principal  and  the  interest  of  the  20,000/.,  according  to  the  tenor 
of  the  charging  deed ;  and  that  he  assigned  to  creditors  of  his 
own,  or  caused  to  be  vested  in  them,  the  20,000/.  and  the  in- 
terest^ 18  not  a  circumstance  that  can  relieve  those  estates  or 
avail  or  assist  the  plaintiff.    It  is  said  by  the  creditors  or  some 
of  them,  and  by  the  executor  of  the  late  Lord  Kensington,  that 
arrears  of  interest  on  the  20,000/.  were  due  at  his  death,  which 
must  now  be  paid  by  his  successor,  the  present  lord,  or  out  of 
the  estates  charged;  and  as  this  may  possibly  be  true, — and  the 
correctness  of  the  assertion  in  point  of  fact  is  denied  or  not 
admitted  by  the  present  lord,  the  plaintiff, — it  must  be  in  some 
mode^  I  conceive,  ascertained ;  for  the  plaintiff's  allegation  of 
the  impossibility  of  the  correctness  of  this  claim  in  point  of 
right,  appears  to  me,  I  repeat,  one  that  cannot  be  maintained, 
either  on  the  construction  of  the  instruments  or  otherwise.    The 
creditors  do  not,  nor  does  the  executor,  contend,  that  in  taking 

the  account,  the  oblig^ations  of  a  tenant  for  life  of  an  incumbered 
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estate,  as  between  him  and  the  remaindennan,  in  respect  of  the 
interest  on  the  incumbrances,  are  to  be  disregarded;  but  it 
seems  to  me  clear  that  if,  with  due  regard  to  those  obligatbns, 
the  rents  properly,  as  between  the  tenant  for  life  and  the  re- 
mainderman, applicable  to  the  payment  of  the  interest  on  the 
20,000/.  were  insuflScient  to  keep  it  down,  the  interest  re- 
maining thus  unsatisfied  at  the  late  lord's  death  must  be  paid 
by  the  plaintiff,  or  out  of  the  estates.  The  circumstance,  if 
true,  that  the  late  lord  kept  down  the  whole  or  part  of  ihe 
interest  payable  by  him  to  the  creditors  or  some  of  them,  that 
is  to  say,  the  incumbrancers  under  him  upon  the  20,00(M1,  or 
some  of  them,  or  that  otherwise  little  or  no  interest  wis  as  be- 
tween him  and  them  in  arrear  to  them  at  his  death,  seems  to 
me  unimportant  for  the  present  purpose,  the  materials  before 
the  Court  affording  no  ground  for  belief,  that  by  way  of  gift  to 
-the  present  Lord  Kensington,  or  otherwise,  the  late  lord  or  anj 
of  his  creditors  or  incumbrancers  intended  to  waive  or  relinquish 
any  right  that  the  late  lord  had  available  against  the  estates, 
which  I  say  without  giving  any  weight  against  the  pluntiff  to 
the  fact,  however  true,  that  thB  interest  of  the  20,000/!.  formed 
part  of  the  security  to  the  creditors  or  incumbrancers  for  their 
principal  as  well  as  their  interest 

The  deed  appointing  Harrison  to  be  receiver,  and  all  the  cir- 
cumstances in  evidence  show,  I  think,  that  for  all  the  purposes 
of  and  in  every  sense  material  in  this  case,  the  late  lord  must  be 
considered  as  having  been  continually  in  possession  of  the 
estates  from  a  period  preceding  the  year  1835  down  to  the  time 
of  hrs  death,  but  that  possession,  commencing  and  continuing 
when  and  as  it  did,  must,  of  course,  be  referred  to  his  character  of 
tenant  for  life,  and  cannot  be  treated  as  the  possession  of  aa 
incumbrancer  in  the  character  of  incumbrancer.  Wilful  default 
therefore,  as  to  any  time  during  his  life,  is  out  of  the  case^  there 
not  being  any  special  ground  laid,  either  in  proof  or  allegation, 
for  any  such  direction.  I  repeat  that  the  Court,  in  my  opinion, 
is  bound  to  inform  itself  whether  there  is  interest  due  on  the 
20,0007.  in  respect  of  the  time  anterior  to  the  late  Lord  Ken- 
sington's death ;  the  amount,  which  will  depend  on  the  quantum 
of  rents  and  profits  which  ought  to  be  credited  for  the  purpose 
in  favour  of  the  plaintiff  and  of  the  estates,  will  be  ascertained  in 
the  ordinary  mode. 

Something  was  said  in  the  argument  of  the  Statute  of  Limi- 
tations ;  but  in  consequence  of  the  late  Lord  Kensington's  con- 
nection at  once  with  the  charge  itself,  and  the  estates  chaiged, 
his  double  rights,  and  his  possession  of  the  estates,  if  for  no 
other  reason,  those  statutes  are  all  plainly  inapplicable.     I  may 
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add  that  the  circumstance  of  the  present  Lord  Kensington  being 
plaintiff  in  this  litigation,  though  not,  I  think,  prejudicing,  yet 
certainly  does  not  assist  his  case.     I  confess  that  it  has  seemed 
to  me  very  possible  that  if,  in  making  the  arrangements  pre- 
liminary to  the  plaintiff's  marriage,  the  state  of  things  now 
existing,  or  said  by  the  incumbrancers  to  exist,  as  to  the  inte- 
rest on  the  20,000/.  prior  to  his  father's  death,  had  been  foreseen 
or  thought  of,  it  would  have  been  guarded  against,  would  have 
been  prevented  from  arising ;  and  a  suspicion  of  this  kind  had 
tended  to  dispose  me,  at  least  as  far  as  could  be  proper,  towards 
a  construction  favourable  to  tbe  plaintiff,  in  this  respect,  of  the 
settlement  of  1833.     But  after  all,  it  is  mere  conjecture,  and  the 
terms  on  the  instrument  are,  I  am  convinced,  too  strong  to  bend 
or  be  surmounted.     Therefore,  though  almost  unwillingly,  I 
must  hold  that  our  order  to  be  made  on  the  motion  and  the 
rehearing,  should,  after  a  declaration  of  the  extent  of  the  late 
Lord  Kensington's  power,  and  that  he  fuHy  executed  it,  dis- 
charge the  Chief  Clerk's  certificate  so  far  as  the  interest  on  the 
20,0007.  previous  to  the  late  Lord  Kensington's  death,  and  the 
rents  and  profits  of  the  estates  charged,  which  accrued  due  in 
his  lifetime,  after  the  settlement  of  1833,  or  belonging  to  his 
life  interest  in  those  estates,  are  concerned ;  and  should  also 
direct  an  inquiry  and  an  account  of  what,  if  any,  interest  on  the 
20,000/.  was  due  at  his  death ;  in  making  which  inquiry,  and 
taking  which  account,  regard  should  be  had  to  the  rents  and 
profits  of  the  estates  charged,  which,  after  the  charging  deed  of 
the  14th  of  February  1835,  were  received  by  the  late  lord,  or 
by  his  order,  or  for  his  use  inuring  his  lifetime,  or  since  his  death 
by  his  executors  or  incumbrancers,  or  any  one  or  more  of  them,,  in 
respect  of  his  life  interest,  or  to  so  much  of  those  rents  and 
profits  as  was  properly  applicable5  and  ought  to   have  been 
applied^  in  or  towards  keeping  down  the  interest  on  the  20,000/. 
or  any  part  of  it.     And  an  account  should  accordingly  be  taken 
of  those  rents  and  profits,  and  also  an  inquiry  how  much  of 
them  was  so  applicable,  and  ought  to  have  been  so  applied ;  and 
in  making  the  inquiries  and  taking  the  accounts,  the  rents  and 
profits  received  by  Mr.  Harrison,  or  by  his  order,  or  for  his  use, 
under  the  deed  appointing  him  receiver,  must  be  considered  as 
received  by  him  in  the  character  of  agent  of  the  late  Lord 
Kensington.     In  other  respects  the  decree  may  well,  I  suppose, 
stand  as  it  does.     The  costs  of  all  parties,  of  the  appeal  motion, 
and  of  the  rehearing,  ought,  in  my  opinion,  to  be  costs  in  the 
cause. 
The  Lord  Justice  Turner,  after  stating  the  facts  of  the 

case,  said  that  the  plaintiff  was,  no  doubt^  entitled  to  redeem  the 
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property ;  the  question  was,  upon  what  terms  ?  Oa  his  part  it 
was  contended,  and  the  Master  of  the  Rolls  had  decided,  that  he 
could  redeem  on  payment  of  the  20,000/.  with  interest  from  the 
death  of  the  late  Lord  Kensington.  On  the  other  hand  it  wa 
insisted  that  he  could  redeem  only  on  paying  also  the  interest 
which  accrued  due  on  the  20,00021  in  the  lifetime  of  the  late 
lord,  so  far  as  the  rents,  after  paying  the  interest  on  the  60,000/^, 
were  insuf&cieht  to  pay  it.  This  question  depended  on  three 
points :  first,  whether  the  late  lord  had  power,  as  between  him- 
self and  those  entitled  in  remainder,  to  charge  the  estates  with 
the  interest  on  the 20,000/.  to  accrue  due  during  his  life;  secondly, 
whether,  if  he  had  that  power,  he  had  exercised  it ;  thirdly,  whe- 
ther if  he  had,  in  fact,  so  charged  the  estate,  the  charge  was 
subsisting  so  far  as  the  rents  had  been  insufficient  to  answer  the 
interest.  For  whose  benefit  the  charge  subsisted,  if  it  did  sub- 
sist, was  a  point  with  which  the  plaintiff^  had  no  concern. 

On  the  first  point  it  was  contended  for  the  plaintifiF,  that  the 
power  in  the  settlement  did  not,  as  between  the  tenant  for  life 
and  the  remainderman,  warrant  the  charging  the  corpus  yn\h 
more  than  the  principal  sum  of  20,000/.,  and  that,  therefore,  no 
interest  accrued  due  during  the  life  of  the  late  lord,  could,  i^ 
between  him  and  the  remainderman,  be  charged  on  the  corpus. 
This  argument  was  attempted  to  be  supported  by  the  drcum- 
etance  of  the  trusts  of  the  term  to  be  created  under  the  power 
being  limited  to  the  raising,  by  way  of  mortgage,  the  money  to 
be  charged,  and  also  by  reference  to  the  inconvenience  of  the 
retrospective  account  of  rents  which  must  follow  from  holding 
the  interest  during  the  life  of  the  late  lord  to  be  so  charged. 
But  the  power  in  terms  authorized  the  interest  to  be  charged 
with  the  principal  for  the  use  of  the  late  lord,  his  executors, 
administrators,  and  assigns,  and  the  term  was  to  be  created  for 
the  purpose  of  raising  the  money  and  interest  to  be  charged; 
and  a  strong  context  would  be  needed  to  support  the  plainUff^s 
contention,  especially  in  the  case  of  a  settlement  by  a  tenant  in 
fee,  who  had  reserved  to  himself  other  benefits  out  of  the  estate. 
As  to  the  argument  of  inconvenience,  however  much  weight 
might  be  due  to  such  arguments  where  the  rights  were  doubt- 
ful, there  was  no  place  for  them  where  the  rights  were  dear. 

Upon  the  second  point  it  had  been  argued  for  the  plaintiff, 
that  although  the  deed  of  the  4th  of  February  1835  in  terns 
charged  the  estate  with  the  20,000/.  and  interest  from  the  date 
of  the  deed,  the  fact  that  the  trusts  of  the  term  of  1500  years 
were  limited  to  the  raising  of  the  20,000/.,  without  mentioniag 
the  interest,  showed  —  more  especially  when  taken  in  connec- 
tion with  the  proviso  in  the  deed  —  that  it  was  not  intended 
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that  the  interest  should  run  till  the  mortgages  were  created,  and 
that  the  proviso  itself  showed  that  the  late  lord  did  not  intend 
to  charge  against  the  estate,  in  his  own  favour,  any  interest 
which  accrued  during  his  life.  The  estate,  however,  was  clearly 
charged  with  20,000/!.  and  interest  from  the  date  of  the  deed, 
and  that  charge  could  not  be  cut  down  by  the  deficiency  of  the 
means  ^ovided  for  raising  it.  The  late  lord  might  well  be 
content,  as  between  himself  and  the  estate,  to  rely  on  the 
charge,  and  it  might  well  be  thought  that  the  term  would  ohly 
require  to  be  dealt  with  when  the  interests  of  third  parties  were 
concerned.  As  to  the  indication  of  intention  by  the  proviso,  it 
was  enough  to  say  that  the  proviso  did  not  reach  the  case  which 
had  occurred. 

The  only  remaining  question  was,  whether  the  charge  was 
subsisting  so  far  as  the  rents  had  been  insufBicient  to  answer  the 
interest  * 

The  first  consideration  on  this  head  was,  whether  the  question 
turned  on  any  obligation  or  duty  which  attached  on  the  late 
lord,  or  on  his  intention  expressed  or  to  be  implied.  The  law 
did  not  impose  on  tenants  for  life  any  obligation  or  duty  to  pay 
the  interest  on  charges  affecting  the  inheritance  beyond  the 
amount  of  the  rents ;  the  question,,  therefore,  must  depend  upon 
intention.  How  did  the  case  stand  in  this  point  of  view  ?  The 
interest  as  well  as  the  principal  was  charged  on  the  estate ;  and 
if  the  rents  fell  short  of  the  interest,  the  deficiency,  not  being 
payable  by  the  tenant  for  life,  must  fall  on  the  corpus.  The 
deficiency  was  provided  by  the  late  lord  out  of  other  property. 
He  had  declared  no  intention  to  exonerate  the  estate;  and  the 
question  was,  therefore,  whether  the  Court  ought  to  presume 
such  intention.  In  ordinary  cases,  the  tenant  for  life  paying 
off  a  charge  on  the  inheritance  was  not  presumed  to  intend 
^oneration ;  and  it  would  be  difficult  to  draw  any  sound  dis- 
tinction between  the  ordinary  case  and  the  present  one,  for  the 
effect  to  be  attributed  to  the  payment  surely  could  not  depend 
on  the  way  in  which  the  charge  arose.  There  would  be  great 
difficulty,  therefore,  in  presuming  that  the  late  lord  had  &n 
intention  to  exonerate  the  estate ;  but  it  was  not  necessary  to 
decide  that  point,  for  immediately  upon  the  creation  of  the 
charge  for  20,000/.  and  interest,  he  mortgaged  both  the  charge 
^d  the  interest ;  and  how  could  any  presumed  intention  on  his 
part  affect  his  mortgagees  ? 

It  had  been  attempted  to  distinguish  the  case  of  a  tenant  for 
life  paying  interest  beyond  the  rents,  from  the  ordinary  case  of 
ft  tenant  for  life  paying  off  a  charge ;  but  the  argument  had 
failed  to  satisfy  him  that  any  well-founded  distinction  existed 
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between  the  eases.  It  was  urged,  that  ia  a  case  like  the  pre- 
fiefit,  the  remainderman  would  have  no  means  of  knowing  that 
the  charge  had  been  created,  or  that  the  interest  upon  it  had 
not^been  kept  down,  and  could  not  resort  to  the  ordinary  remedy 
of  applying  to  the  Court  for  a  receiver.  But  in  this  case  the 
plaintiff  clearly  knew  of  the  creation  of  the  chaise ;  and  the 
question  he  must  have  had  to  consider,  with  reference  to  an 
application  to  the  Court,  must  have  been,  not  whether  the  renta 
weVe  properly  applied,  but  whether  the  estate  was  properiy  let, 
and  the  rents  properly  collected  —  matters  as  to  which  he 
would  have  the  same  information  in  this  as  in  the  oidinary 
case.   ' 

It  had  also  been  urged  that  the  mortgagees,  having  been  paid 
interest  on  their  mortgages,  could  not  claim  the  interest  on  the 
20,000/.  otherwise  than  through  the  late  lord.  But  the  answer 
to  this  was,  that  the  interest  on  the  20,0007.  was  made  a  securitj 
to  the  mortgagees  for  their  principal  as  well  as  their  interest 

It  had  also  been  put  on  the  part  of  the  plaintiff,  "  Suppose 
the  late  Lord  Kensington  had  paid  off  the  mortgagees,  could  he 
then  have  claimed  the  interest  against  the  estate?"  But  that 
was  not  the  case  before  the  Court ;  if  it  had  been  the  case,  the 
fact  of  the  capital  having  been  paid,  taken  in  connection  with 
the  proviso  in  the  deed  creating  the  charge,  might  have  been 
considered  evidence  of  the  intention  to  exonerate  the  estate 
from  the  principal,  and  thwefore  from  the  interest.  Jimes  v. 
Morgan  had  been  rdied  on  by  the  plaintiff;  but  in  that  case  the 
tenant  for  life  had  given  his  own  bond  for  a  debt  charged  upon 
the  corpus  of  the  estate,  and  had  afterwards  paid  off  the  bond, 
and  made  no  claim  against  the  estate  in  respect  of  the  payment; 
and  from  this,  and  other  circumstances,  the  Court  presumed 
that  he  had  intended  to  exonerate  the  estates,  and  carried  m 
that  presumption  to  the  interest  he  had  paid  beyond  the  amount 
of  the  income.  That  case,  divested  of  the  collateral  circum- 
stances,  which  did  not  exist  in  the  present  one,  was  an  authority 
against  the  plaintiff,  for  it  tended  to  show  that  in  the  absence 
ef  those  circumstances  the  excess  of  interest  would  have  been 
held  to  be  a  charge  on  the  corpus. 

Then  it  had  been  contended  on  behalf  of  the  plaintiff,  that 
an  account  ought  to  be  taken,  not  only  of  the  rents  which  the 
late  Lord  Kensington  had  received,  but  of  those  which  but  for 
his  wilful  neglect  or  default  he  might  have  received,  and  that 
the  account  of  interest  ought  to  be  limited  with  reference  to  the 
Statute  of  Limitations.  But  no  special  case  of  wUful  neglect 
or  default  was  made  by  the  bill,  and  the  Court  never  directed 
'  an  account  on  the  footing  of  wilful  neglect  and  default  without 
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a  special  case  being  made  for  the  purposci  except  in  the  case  of 
a  mortgagee  in  possession ;  and  in  this  case  he  thought  that  there 
had  not  been  any  possession  by  the  late  Lord  Kensington  or 
his  mortgagees  whioh  could  be  referred  to  the  mortgage  title. 
The  late,  lord  was  in  possession  when  the  charge  of  20,000/. 
was  created,  and  his  continuance  in  possession  could  not  be 
referred  to  his  title  by  virtue  of  the  charge,  and  the  mortgagees 
never  were  in  possession  at  all.  There  was,  indeed,  a  receiver- 
ship deed,  and  the  receiver  it  was  to  be  presumed  collected  the 
rents  of  some  part  of  the  property  comprised  in  the  deed ;  but 
his  receivership  as  to  the  Kensington  estate  was  subject  to  a  prior 
receivership  in  favour  of  the  mortgagees  for  60,000/.,  and  it  did 
not  appear  that  Mr.  Harrison,  the  receiver,  was  ever  in  actual 
possession  of  the  Kensington  estate.  Supposing  him,  however, 
to  have  been  so,  the  possession  of  such  a  receiver  was  wholly 
different  from  that  of  a  mortgagee.  When  a  mortgagee  entered 
into  possession,  he  entered  for  the  purpose  of  recovering  both 
his  principal  and  interest ;  and  the  estate  being  in  the  eye  of  this 
Court  a  security  only  for  the  debt,  the  Court  required  the 
mortgagee  to  be  diligent  in  realising  the  amount  due,  in  order 
that  he  might  restore  the  estate  to  the  mortgagor ;  it  was  part 
of  his  contract  that  he  should  do  so.  But  under  a  receivership 
deed  like  the  present,  the  contract  was  wholly  different ;  the 
receiver  was  appointed  merely  to  secure  the  interest,  and  when 
tliat  interest  was  paid,  the  rents  belonged  to  the  mortgagor. 
The  account,  therefore,  could  not  be  extended  to  what  the  late 
Lord  Kensington  might  have  received  but  for  his  wilful  neglect 
and  default  As  to  the  Statute  of  Limitations,  it  did  not  apply 
to  a  case  of  this  description.  The  decision  in  Burrell  v.  Lord 
Egremont(a\  with  which  he  quite  agreed,  appeared  to  him  to 
have  settled  that  point. 

The  short  substance  of  the  order  now  to  be  made  would  be 
to  alter  the  declaration  in  the  decree,  by  declaring  that  the  late 
Lord  Kensington  had  power  to  charge  the  estates  with  the 
20,000/.  and  interest,  and  that  he  had  well  charged  them.  De- 
clare that  he  was  bound,  as  far  as  the  rents  extended,  to  keep 
down  the  interest  on  the  20,000/.  Direct  an  account  of  what 
was  received  by  him  in  respect  of  the  rents,  and  an  account  of 
what  had  accrued  due  for  interest  on  the  20,000/.,  and  ascertidn 
what  the  balance  was  at  his  death.  As  to  the  period  since  the 
late  Lord  Kensington's  death,  the  decree  would  remain  as  it 
was. 

Solicitors:  Harrison,  Tennant  Sf  Finch ;   Tatham  Sf  Procter. 
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Argument, 


Judgment 


BOTTOMLEY  v.  SQUIRE. 

X  HIS  was  an  appeal  by  the  plaintiff  from  an  order  of  Yice- 
Chancellor  Kinderdey^  made  on  a  motion  by  the  defendant, 
Mrs,  Crick,  to  dismiss  the  bill  for  want  of  prosecution. 

The  bill  was  filed  on  the  Ist  of  February  1855,  and  no  answer 
was  required  from  Mrs.  Crick,  who  entered  an  appearance  on  the 
8th  of  February.  On  the  7th  of  May  the  plaintiff  seryed  Mr& 
Crick  with  an  order  for  the  production  of  documents,  and  on 
the  15th  of  May  the  plaintiff's  solicitors  received  notice  that  an 
affidavit  as  to  documents  had  been  filed.  On  the  same  daj 
they  were  served  with  notice  of  motion  to  dismiss  for  want  of 
prosecution.  On  the  hearing  of  this  motion  before  Tice- 
Chancellor  Kindersley^  the  plaintiff  contended  that  it  was  pre- 
mature, and  asked  leave  to  amend  his  bill ;  but  the  Fure-CAax- 
cdlor  refused  leave  to  amend,  and  ordered  that  the  plaintiff 
should  set  down  the  cause  for  hearing  within  a  limited  time, 
or  that  the  bill  should  be  dismissed  with  costs ;  and  he  ordered 
the  plaintiff  to  pay  the  costs  of  the  motioa  From  this  dedaon 
the  plaintiff  appealed. 

Mr.  F.  S.  mUtams,  for  the  plaintiff.  It  is  submitted  that 
the  motion  was  premature.  The  question  turns  on  the  con- 
struction of  the  20th  Order  of  the  7th  of  August  1852,  the 
three  months  limited  by  which  have  not  expired  unless  the 
Easter  Vacation  is  reckoned  as  part  of  the  time.  It  on^t  not 
to  be  so  reckoned;  for  by  the  118th  Order  of  May  1845,  wUch 
is  still  in  force,  a  motion  to  dismiss  cannot  be  made  till  the 
time  for  amending  has  expired,  which  it  has  not  done,  for  the 
vacations  are  not  reckoned  in  the  computation  of  time  to  amend. 
The  Order  of  the  7th  of  August  1852  appears  absolute;  but 
General  Orders  are  to  be  construed  so  as  to  make  them  con- 
sistent with  each  other :  DaUon  v.  Hayter.  (a)  If  the  Easter 
Vacation  is  to  be  reckoned,  so  must  the  Long  Vacation,  which 
would  often  produce  great  hardship. 

The  Court,  without  calling  on  Mr.  Haddan^  who  appeared 
for  the  defendant,  stated  their  opinion  to  be  that  the  29th  Order 
of  the  7th  of  August  1852  was  absolute  and  unconditional,  and 
that  no  hardship  could  arise  from  its  being  so,  as  the  Court  had 
jurisdiction  to  refuse  with  costs  a  motion  to  dismiss  which  was 
made  under  such  circumstances  as  to  be  vexations,  though  not 
technically  premature. 

(a)  7  Beav.  5S6. ' 


THE  EQurrr  reports.  779 

The  case  was  then  proceeded  with,  on  the  question  what  order  ^  ^^^^'  , 

was  most  proper  under  the  circumstances  of  the  case,  and  leave  '  Bottohlet 

was  given  to  amend  upon  terms,  but  the  plaintiff  was  ordered  to  a^' 

pay  the  costs  of  the  original  and  the  appeal  motions.  Judgment, 

Solicitors :  Jenkinson,  Sweeting ,  |f  Jenkinson, 


BULLOCK  V.  BENNETT.  jiSi^ 

SJune  9.  jr  12. 
AMUEL  BULLOCK,  by  will  dated  in  1852,  durected  his  a  tettator, 

trustees  to  invest  the  sum  of  1200/.  in  manner  therein  men-  3^«edwghter 

was  at  toe 

tioned,  ^'  and  to  pay  the  income  thereof  to  my  daughter  Mary  date  of  hit  wUl 
Anne  far  her  life  or  until  her  marriage  ;  and  after  her  decease  JiJ^been  "** 
or  marriage^  which  shall  first  happen,  upon  trust,  as  to  the  sum  twice  married, 
of  900t,  part  of  the  said  sum  of  1200/.,  for  W.  Bennett  and  in^eofa 
S.  A.  M.  Bennett,  the  children  of  my  daughter  Mary  Anne  by  ^^  ^o  ^ 
her  late  husband  W.  Bennett,  in  equal  shares ;  and  as  to  the  ^  for  her  life, 
sum  of  300/.,  further  part  of  the  said  sum  of  1200/.,  to  pay  and  ^^^^  ^% 
divide  the  same  equally  between  A.  Bullock,  M.  Smith,  and  and  *<  after  her 
S.  Wilce,  chUdren  of  the  said  M.  A  Bennett  by  her  former  ^^^  "^ 

'  "^  marriage, 

husband  T.  Wilce."  which  shaU 

M.  A  Bennett  married  her  third  and  present  husband,  he^v/the'' 
Mr.  Morris,  after  the  date  of  the  will,  and  in  the  lifetime  of  the  capital  to  her 
testator,  who  was  present  at  the  marriage.     The  will  was  not  her  tiin^  ^ 

republished.  b^da!^'^'" 

A  special  case  was  filed  to  have  it  determined  whether  under  daughter  after- 
the  above  circumstances  Mrs.  Morris  was  entitled  to  the  income  7^^^  ™*"'®^ 

in  toe  testator  8 

of  the  1200/.     Vice-Chancellor   JVood  decided  that  the  will  lifetime  with 
must  be  taken  to  speak  from  the  testator's  death,  and  to  refer  to  batioS^"^The 
a  marriage  after  that  time,  and  that  the  gift  to  Mrs.  Morris  will  was  not 
therefore  took  effect.      Her  infant  children  by  her  former  Ijf^rher 
husbands  appealed.  ^hj^V' 

Mr.  Bolt  and  Mr.  Faber,  for  the  appellants,  referred  to  WUling  took  no  in- 
V.  Baine{a),  Humphreys  v.  Howes  (A),  fFest  v.  Kerr{c%  Rishton  ^^^^^^^^  . 
v.  Cobb  {d)y  and  Cole  v.  Scott*  (e)  fund. 

Mr.  fF.  M,  James  and  Mr.  Giffard,  for  Mr.  and  Mrs.  Morris,      ArgumenL 
referred  to  Crommelin  v.  Crommelin  (^),  and  Wheeler  v.  War* 
tier  (A) ;  and  contended  that  the  Court  expounded  conditions  as 
to  marriage  favourably  to  the  legatee,  and  that  the  general  rule 

(a)  3  p.  W.  113.  (c)  1  Mac.  k  G.  518. 

(6)  1  Russ.  &  Myl.  639.  (g)  3  Ves.  227. 

(e)  6  It.  Jur.  141.  (Jk)  1  Sim.  &  St.  304. 
Id)  6  Mjl.  &  Cr.  145. 


780 


THE  EQUITY  REPORTS. 


1855. 

Lords 
Justices. 


was  that  marriage  after  the  testator's  death  was  understood  to 
be  referred  to. 

Mr.  Fahety  in  reply,  referred  to  Manning  v.  Chambers,  (a) 


BUIXOCK 
V. 

Bjennett. 

JudgmenL 
June  12. 


The  Lord  Justice  Tubneb,  after  stating  the  facts  of 
the  case,  said  that  their  Lordships  so  generally  agreed  with 
yice-Chancellor  Wood^  that  although  during  the  argument  he 
felt  an  impression  adverse  to  the  Vice-- Chancellor's  decision  in 
this  case,  he  had  wished  for  an  opportunity  of  further  conader- 
ing  the  matter,  and  after  having  done  so  he  was  obliged  to  ex- 
press his  dissent  from  that  decision.     The  question  was  whether 
the  testator  intended  to  refer  to  the  state  of  circumstances  at 
the  date  of  his  will  or  at  his  death.     This  was  a  pomt  in- 
dependent of  the  late  Wills  Act.      His  Lordship  here  read 
section  24.  of  that  Act,  and  said  that  it  was  as  to  the  real  and 
personal  estate  that  this  enactment  made  a  will  speak  from  the 
death ;  and  it  was  not  intended  to  make  a  will  speak  from  that 
time  as  to  the  objects  of  gift,  otherwise  the  words  ''  with  refer- 
ence to  the  real  and  personal  estate  comprised  in  it  "  would  not 
have  been  inserted.     The  question,  therefore,  turned  on  the 
language  and  context  of  the  will.     The  language  of  the  first 
part  of  the  didiposition  showed  that  it  was  present  to  the  tes- 
tator's mind  that  his  daughter  was  not  then  married,  and  this 
was  made  still  more  clear  by  the  subsequent  reference  to  her 
children  by  her  first  and  second  marriages.     Could  the  testator 
then  be  understood  to  refer  not  to  her  next  marriage  generally, 
but  only  to  a  marriage  after  his  decease.    His  Lordship  thought 
not.     The  language  must  be  applied  to  what  the  will  showed  to 
be  passing  in  the  testator's  mind.     The  Vice^  Chancellor  appeared 
to  have  placed  some  reliance  on  the  testator's  approbation  of  the 
marriage.     His  Lordship  thought  that  this  was  not  enough. 
The  testator  might  approve  of  the  marriage,  and  yet  intend  hb 
will  to  stand ;  and  it  was  most  probable,  considering  the  pro- 
vision made  for  the  children  of  the  former  marriages,  that  he 
did  so  intend.     His  Lordship  would  give  no  opinion  as  to  what 
would  have  been  the  result  if  the  will  had  been  repubKshed  after 
the  marriage. 

The  cases  referred  to  on  behalf  of  Mrs.  Morris  were  cases 
where  a  marrii^e  with  the  consent  of  the  trustees  of  the  will 
was  spoken  of  by  the  will,  and  the  marriage  had  afterwards 
taken  place,  with  the  consent  of  the  testator,  in  bis  lifetime. 
Those  cases  did  not  appear  to  touch  the  present.  It  was  in- 
tended there  to  guard  against  an  improvident  marriage;  here, 
words  were  used  applying  to  any  marriage.     Those  cases  were* 

(a)    1  Dc  G.  &  Sm.  2S2. 
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5n  fact,  rather  against  the  present  appellant,  for  it  was  assumed  ,  ^^^^'  . 
in  them  that  some  consent  was  requisite,  which  it  would  not  be  Bullock 
if  the  appellants'  contention  that  the  words  only  referred  to  a  ^_  »- 
marriage  after  the  testator's  death  were  correct. 

The  Lord  Justice  Knight  Bruce  said  that  the  judg^     Jud^menL 
ment  delivered  by  his  learned  Brother  was  to  be  taken  as  that 
of  both  their  Lordships. 

Solicitors :  Ragerson  ^  Ford;  and  Jones  Sf  Blaxland. 
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TAYLOR  V.  PORTINGTON.  Jowices. 

m  June  25. 

1  HIS  was  an  appeal  by  the  defendant  from  a  decree  of  the  A.  vrote  to 

Master  of  the  RoHsy  ordering  specific  performance  of  an  agree-  ppot^l^'t^ 

ment  by  the  defendant  to  accept  a  lease  from  the  plaintiff.  take  a  house 

The  agreement  was  sought  to  be  made  out  from  the  follow-  ^l^  at  a**° 

ing  correspondence  between  the  plaintiff  and  a  Mr.  Parry,  who  certain  rent, 

acted  as  the  agent  of  the  defendant.  thorougiTre- 

On  the  16th  of  April  1854  the  plaintiff  wrote  to  Mr.  Parry  p*'-"  ,The 

as  follows  :  —  contained  the 

foUowing 

''Sir,  —  Mr.  Booth  has  sent  me  your  note  relative  to  the  stipulation :— 
house  in  Abbey  Place.     I  took  the  lease  for  twenty-one  years  ,^0^^  we*""** 
in  1844,  determinable  at  the  expiration  of  the  first  seven  or  should  require 
fourteen  years,  and  the  fourteen  years  will  not  expire  till  1858.  somely  de- 
I  have  no  objection  to  let  the  house  at  an  annual  rent,  or  assign  <^J**«<1  *c- 
the  lease,  whichever  is  approved  of  by  the  tenant.     I  believe  present  style, 
the  house  to  be  in  a  most  perfect  state  of  repair,  if  not,  I  will  ^"^^ij  v^th 
put  it  into  thorough  repair.  inside  and 

«  Your  obliged.  -^^^ -;. 

"  Geo.  H.  TaTLOB."        haps  for  some 

parts  one  coat 

To  the  above  letter  Mr.  Parry,  on  the  18th  of  April,  made  JJJI^I  ^^ 
the  following  reply  :  —  B.  wrote  an 

'*  Sir,  —  In  reply  to  your  note  of  the  16th  inst.,  I  beg  to  say  ceding  to  the 
that  Mrs. Portington,  my  mother-in-law,  and  for  whom  lam  ^^^Snf\ 
acting,  as  we  all  live  together,  will  be  willing  to  take  the  house  these  letters 
in  Abbey  Place  on  an  agreement  for  three  years  from  Mid-  ^f^^^^  ^^^^ 
summer  next,  at  the   rent  asked,  8521,  if  put  into  tlwrougk  agreement 
repair^  and  would  like  to  have  the  option  to  remain  afterwards  certain^for 
as  a  yearly  tenant.     We  took  the  house  we  now  occupy  on  the  ^e  Court  to 
same  agreement,  and  have  been  eleven  years  in  it.     Her  object 
in  taking  a  house  for  that  term  being,  not  that  she  should  have      Statement 
to  quit  at  the  expiration,  but  simply  that  she  may,  in  case  of 
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death,  not  leav^  her  family  encumbered.  She  formerly  occu- 
pied a  house  in  Hamilton  Terrace  on  a  like  agreement,  and  was 
in  it  fourteen  and  a  half  years.  Of  the  substantial  repidrs  I  am 
not  capable  of  speaking,  but  the  rain  seems  to  have  penetrated 
the  roof,  and  the  upper  ceilings  are  not  only  stained  but 
cracked,  and  the  portico  of  the  gate  and  the  iron  ndling  are 
much  out  of  order.  Of  the  ornamental  I  am  really  almost 
afraid  to  speak,  for  Mrs.  Parry  and  I  have  just  been  over  tlie 
house  again,  and  find  that  the  walls  are  not  only  broken  in 
many  places,  but  that  they  must  be  repapered  throughout  the 
house.  The  drawing-rooms  toe  should  require  to  be  handsomely 
decorated,  according  to  the  present  style*  Paint  is  required  both 
inside  and  outside,  although,  perhaps,  for  some  parts,  one  coat 
might  be  sufficient  We  did  not  look  at  the  basement  to-day, 
but  I  remember  that  it  required  to  be  cleaned  throughout  I 
fear  you  may  think  me  exigent,  but  really  think  it  better  to  be 
as  candid  as  possible  on  the  matter ;  and  for  that  reason  I  have 
endeavoured  to  enter  thus  minutely  into  all  the  circumstances ; 
and  with  every  apology,  begging  for  an  early  reply,  and  am, 

**  Sir,  yours,  very  truly, 

«  L.  J.  Pabrt." 

In  answer  to  the  last-mentioned  letter,  Mr.  Parry  leraved 
the  following,  dated  the  19th  of  April  1854:  — 

"  Sir,  —  In  reply  to  your  letter  of  the  18  th,  I  will  agree  to 
the  terms  you  mention  as  to  the  house  No.  14.  Abbey  Place, 
and  I  have  requested  a  gentleman,  a  friend  of  mine,  a  surveyor, 
to  have  the  necessary  repairs,  &c,  required  by  you,  completed. 
Perhaps  you  would  like  to  meet  him  at  the  house,  and  if  so,  as 
he  resides  at  St.  John's  Wood,  I  have  no  doubt  he  would  do  so. 

«  Yours,  faithfully, 

«  Geo.  H.  Taylor." 

On  the  4th  of  May  1854,  Mr.  Parry  and  Mr.  Good,  the 
plaintiff's  surveyor,  had  an  interview  on  the  premises,  in  order 
to  arrange  about  repairs.  Mr.  Parry  insisted  upon  area  steps 
being  built,  to  which  Mr.  Good  did  not  accede,  and  no  arrange- 
ment was  then  come  to  as  to  the  repairs,  but  a  meeting  between 
the  plaintiff  and  Mr.  Parry  was  agreed  upon.  On  the  follow- 
ing day  Mr.  Parry,  as  he  deposed,  was  informed  that  the  drab- 
age  of  the  house  was  bad,  and  he  wrote  to  the  plaintiff  to  say 
that  the  defendant  declined  to  take  the  lease.  On  the  8th  of 
May,  Mr.  Parry  received  a  letter  from  the  plaintiff  as  to  the  pro- 
posed meeting,  but  declined  to  attend,  stating  that  as  the 
drainage  was  bad,  the  defendant  positively  declined  to  take  the 
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house.    The  plaintifP  did  not  do  any  repairs  before  the  hearing 
of  the  cause* 

The  Master  of  the  Rolls  decided  that  the  two  letters  consti- 
tuted a  valid  agreement,  and  decreed  the  execution  of  a  lease 
for  three  years,  if  a  good  title  to  grant  such  lease  could  be 
shown ;  "  the  rent  to  be  reserved  by  such  lease  to  commence 
and  be  payable  from  the  time  when  the  said  house  and  premises 
shall  be  thoroughly  repaired  and  decorated  as  provided  by  the 
said  agreement,  any  question  as  to  the  said  repairs  and  deco- 
rations to  be  settled  by  the  said  judge  in  case  of  difference 
between  the  parties." 

Mr.  Roundell  Palmer  and  Mr.  Nugent  for  the  plaintiff. 

After  hearing  counsel  for  the  plaintiff,  the  Court  said  that 
the  defendant's  counsel  might  confine  their  remarks  to  the 
matter  of  costs,  intimating  an  opinion  that  the  defendant  had 
made  unreasonable  requisitions. 

Mr.  Campbell  and  Mr.  Regnier  W.  Moore^  for  the  defendant, 
were  heard  on  the  question  of  costs. 
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ArgwneiU» , 


The  Lobd  Justice  Knight  Bruce  sidd  that  the  expres- 
sions **  if  put  into  thorough  repur,"  and  **  the  drawing-rooms 
we  should  require  to  be  handsomely  decorated  according  to  the 
present  style,  —  psdnt  is  required  both  inside  and  outside^ 
although,  perhaps,  for  some  parts,  one  coat  might  be  sufficient," 
introduced  uncertainty  into  that  which,  but  for  them,  might 
have  amounted  to  an  agreement  of  which  specific  performance 
could  be  decreed.  That  uncertainty,  if  it  could  have  been 
removed  for  the  purposes  of  a  suit  of  this  nature,  at  all  events 
had  not  been  removed.  The  bill  must  be  dismissed,  but  with- 
oat  costs. 

The  Lobd  Justice  Turner.    I  entirely  concur. 

Solicitors :   T.  H.  Strangways ;  and  J.  Greenwood. 


Judgnii^t 


MINET  V.  LEMAN. 

1  HIS  was  an  appeal  by  the  defendant  from  the  decision  of 
the  Master  of  the  Rolls,  reported  suprit,  502. 

Mr.  Elmsley  and  Mr.  Pole  for  the  plaintiff. 

Mr.  Roundell  Palmer  and  Mr.  Robson  for  the  defendant. 

The  nature  of  the  arguments  appears  sufficiently  from  the 
judgment  of  the  Lord  Justice  Turner^  and  from  the  above  re- 
port   The  following  cases^  not  cited  in  the  Court  below^  were 


Lords 
Justices. 

•TiMiie  1 1.  jr  38. 

Land  in  Kent 
vas  sold  under 
eonditions  of 
sale,  caUing 
attention  to 
the  fact  that 
it  had  been  , 
taken  in 
exchange  for 
lands  in 
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referred  to :  —  As  to  the  power  of  statutory  commisdoners, 
Attoifiey-General  v.  Bishop  of  Worcester  {a);  and  as  to  com- 
pelling  a  purchaser  to  take  a  doubtful  title,  Jervoise  y.  Duh  of 
Northumberland  (i)  and  Collard  v.  Sampson,  (c) 

After  the  counsel  for  the  defendants  had  been  heard,  the  case 
stood  over  till  the  28th  of  June.     No. reply  was  called  for. 


Middlesex, 
under  the 
proyisions  of 
the  Inclosare 
Acts.    On  a 
suit  by  the 
Tender  for 
specific  per< 
formance,— 
Held,  by  the 
Lord  Jus- 
tice TuR- 


The  Lokd  Justice  Tukner.  This  suit  is  by  a  yendor 
against  a  purchaser,  for  specific  performance  of  an  agreement, 
and  the  case  involves  two  points ;  one  upon  the  effect  of  the 
conditions  under  which  the  property  in  question  has  been  agreed 
to  be  sold,  the  other  upon  the  extent  of  the  powers  of  the 
Inclosure  Commissioners,  as  to  exchanges  of  lands  not  connected 
with  inclosures  made  under  the  provisions  of  their  Acts.  The 
NER  (affinning  first  of  these  questions  —  that  upon  the  effect  of  the  condidons 
th*  MiETsa  OF  —  would  probably  of  itself  be  sufiKcient  to  decide  the  case  be- 
THE  Rolls),  .  fore  US  in  the  plaintiff's  favour;  but  the  Master  of  the  Rolls 
^aUty  Sthe    ^^  °^^  disposed  of  the  case  upon  that  ground.     He  has,  in  a 

most  careful  and  well-considered  judgment,  entered  at  length 
into  the  question  as  to  the  powers  of  the  Inclosure  Commis- 
sioners, and  having  regard  to  the  importance  of  the  question, 
as  affecting  the  titles  to  estates  already  exchanged  under  the 
Acts,  and  to  the  future  exercise  of  the  Commissioners'  powers, 
I  think  it  better  to  pursue  the  same  course.  I  do  so  the  more 
readily,  as  my  opinion  on  the  subject  coincides  with  that  of  the 
lands'of  gavel-  Master  of  the  Rolls, 

It  is  not  material  to  travel  into  the  facts  of  the  case.  The 
Inclosure  Commissioners,  assuming  to  act  under  the  powers  given 
by  their  Acts,  have  confirmed  an  exchange  of  gavelkind  lands  in 
Kent  for  common  socage  lands  in  Middlesex ;  and  the  question 
is,  whether  a  title  depending  on  this  exchange  can  be  forced 
upon  a  purchaser. 

The  question  as  to  the  power  of  the  Commissioners  depends 
upon  8  &  9  VicfT  c.  118.  s.  147.  (rf)     That  section  is  as  follows: 


terms  of 
8  &  9  Vict 
c.  118.  8. 147. 
is  not  re- 
stricted by 
the  context  of 
the  Act,  and 
that  this  sec- 
tion autho- 
rizes an  ex- 
change of 


kind  tenure 
for  lands  of 
common 
socage  tenure 
in  a  different 
county,  and 
that  the  pur- 
chaser must 
take  the  title. 

SembUf  the 
tenure  of  the 
lands  ex- 
changed is  not 
altered. 

Per  the 
LoBD  Justice 
Knight 
Bbuce  : 
Semble,  the 
exchange  was 
within  Uie 
powers  of  the 


(a)  9  Hare,  328. 

(b)  1  Jac.  &  W.  559. 

(c)  4  De  G.  M.  &  G.  224. 

(d)  ''And  be  it  enacted,  that  it 
shall  be  lawful  for  the  Commis- 
sioners, upon  the  application  in 
writing  of   the  persons  interested, 

powers  oi  tue  accordiDg  to  the  definition  herein- 
b^tTiir"^"'  before  contained,  in  landa  not  sub- 
events,  as  the  i^\  ^,  ^^  inclosed  under  this  Act, 
purchaser  ^^  *°  ItLiida  subject  to  be  inclosed 

who  was  a  under  this  Act,  as  to  which  no  pro- 


ceedings for  an  inclosure  ditll  be 
pending,  and  who  shall  desire  to 
effect  an  exchange  of  lands  in  whidi 
they  respectively  shall  be  so  in- 
terested, to  direct  inquiries  whelha 
such  proposed  exchange  would  be 
beneficial  to  the  owners  of  suc)i  re- 
sptectiye  lands;  and  in  caae  the  Com- 
missioners shall  be  of  opinion  that 
such  exchange  would  be  beneficial, 
and  that  the  terms  of  the  proposed 
exchange  are  just  and  reasooaUe, 


member  of  the 

legal  profession,  had  his  attention  pointedly  called  by  the  conditions  of  sale  to  the 

on  which  his  objection  to  the  title  was  founded,  he  could  not  resist  specific  performaace. 
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[His  Lordship  here  read  the  section.]  The  terms  of  this  sec- 
tion are  perfectly  general^  and  no  reasonable  doubt  can  be 
entertained  that  its  language  extends  to  and  embraces  all  free- 
hold lands  wherever  such  lands  may  be  situate,  and  whatever 
may  be  the  incidents  of  the  tenure,  with  the  exception  only  of 
lands  subject  to  be  inclosed  under  the  Act,  and  as  to  which 
proceedings  for  an  inclosure  may  be  pending. 

It  was,  indeed,  scarcely  attempted  to  be  denied  at  the  bar 
that,  if  the  case  stood  upon  this  section  alone,  the  power  of  the 
Commissioners  to  order  the  exchange  in  question  would  be  be- 
yond all  reasonable  doubt ;  but  it  was  said  on  the  part  of  the 
defendant,  the  purchaser,  that  the  earlier  parts  of  the  Act  dis- 
tinguish between  lands  subject  to  be  inclosed  under  the  Act, 
and  lands  not  subject  to  be  so  inclosed,  and  that  the  true  mean- 
ing of  section  147.  of  the  Act  was  only  to  give  the  Commis- 
sioners power  to  order  exchanges  of  uninclosed  lands,  which  ia 
the  earlier  parts  of  the  Act  were  described  as  lands  not  subject 
to  be  inclosed ;  —  to  give  them,  in  truth,  the  same  power  over 
those  lands  as  is  given  by  section  92.  over  lands  in  the  course 
of  inclosure ;  section  92.  enacting  *'  That  it  shall  be  lawful 
for  the  valuer  to  allot  and  award  any  land  to  be  inclosed  in 
exchange  for  any  other  land  within  the  parish  in  which  the  land 
to  be  inclosed  shall  be  situate,  or  any  adjoining  parish;  and  it 
shall  be  lawful  for  the  valuer,  in  exercise  of  this  present  power, 
to  allot  all  or  any  part  of  the  land  which  would  have  been  sub- 
ject to  be  allotted  under  this  Act  for  the  purposes  of  exercise 
and  recreation,  or  for  the  labouring  poor,  or  for  any  other 
public  purposes,  to  any  person,  in  exchange  for  other  land  in  the 


1855. 
' r— ^ 

Losi>8 
JusncBS. 


they  shall,  unless  notice  of  dissent 
to  the  profKMsed  exchan^  shall  be 
given  under  the  provision  herein - 
ailer  contained,  cause  to  be  framed 
and  confirmed  under  the  hands  and 
seal  of  the  (Commissioners,  an  order 
of  exchange,  with  a  map  or  plan 
thereunto  annexed,  in  which  order 
shall  be  specified  and  shown  the 
lands  given  and  taken  in  exchange 
by  each  person  so  interested  respec- 
tively, and  a  copy  of  such  order, 
under  the  seal  of  the  Commissioners, 
shall  be  delivered  to  each  of  the 
parties  on  whose  application  the 
exchange  shall  have  been  made,  and 
such  order  of  exchange  shall  be  good, 
valid,  and  effectual  in  the  law  to  all 
intents  and  purposes  whatsoever,  and 
shall  be  in  nowise  liable  to  be  im- 
peached by  reason  of  an^  infirmity 
of  estate  or  defect  of  title  of  the 
persons  on  whose  application  the 
same  shall  have  been  made,  and  the 


land  taken  upon  every  such  ex- 
change shall  DC  and  enure  to,  for, 
and  upon  the  same  uses,  trusts,  in- 
tents, and  purposes,  and  subject  to 
the  same  conaitions,  charges,  and 
incumbrances  as  the  lands  given  on 
such  exchange  would  have  stood 
limited  or  been  subject  to  in  case 
such  order  had  not  been  made,  and 
all  expenses  with  reference  to  such 
order  and  exchange,  or  the  inquiries 
in  relation  thereto,  or  to  any  pro- 
posed exchange,  shall  be  borne  by 
the  persons  on  whose  application 
such  order  shall  have  been  made  or 
such  inquiries  undertaken:  Pro- 
vided always  that  no  exchange  shall 
be  made  of  any  land  held  in  ri^ht 
of  any  church  or  chapel,  or  other 
ecclesiastical  benefice,  without  the 
consent  testified  in  writing  of  the 
bishop  of  the  diocese  and  the  patron 
of  such  benefice.** 
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parish,  or  in  any  adjoining  parish,  which  shall  appear  to  the 
valuer  more  suitable  or  convenient  for  the  purpoaes  of  exercise 
and  recreation,"  &c. 

It  was  further  said  on  the  part  of  the  defendant,  that  fle^ 
tion  147.  ought  to  be  construed  with  reference  to  the  promons 
of  section  92.,  confining  the  power  of  exchange,  in  cases  of  open- 
ing inclosures,  to  lands  in  the  same  or  an  adjoining  parish,  and 
with  reference  also  to  the  provisions  of  sections  93.  and  9i 
Section  93.  enacts  *^  That  nothing  in  this  Act  contained  shall 
extend  to  revoke,  make  void,  or  alter,  any  will,  settlement, 
uses,  or  trusts,  or  to  prejudice  any  person  having  any  right  or 
claim  of  dower,  jointure,  annuity,  portion,  debt,  chaige,  rent, 
or  incumbrance  upon,  or  affecting  any  of  the  land  to  be  inclosed, 
or  which  shall  be  exchanged  or  given  in  partition,  in  pursuance 
of  this  Act,  but  the  land  allotted,  and  the  land  given  in  ex- 
change or  partition  shall  immediately  after  such  allotment,  ex- 
change, or  partition,  be  and  enure,  and  the  several  persons  to 
whom  the  same  shall  be  allotted  or  given  in  exQhange  or  par- 
tition as  aforesaid,  shall  thenceforth  stand  and  be  s^sed  and 
possessed  thereof  respectively  to  and  for  such  and  the  same 
estates,  uses,  trusts,  intents,  and  purposes,  and  subject  to  the 
same  conditions,  charges,  and  incumbrances  as  the  several  lands, 
rights,  or  undivided  shares  thereof,  in  respect  whereof  such  allot- 
ments, exchanges,  and  partitions  shall  have  been  made,  would 
have  stood  limited  to  and  for,  or  been  subject  to,  in  case  the 
same  had  not  been  allotted,  exchanged,  or  given  in  partition  as 
aforesaid,  and  as  if  this  Act  had  not  been  made,  save  and  except 
such  leases  and  tenancies  at  rack  rents  as  shall  become  void  bj 
virtue  of  this  Act,  and  any  joint  tenancy  which  may  have  been 
severed,"  &c  &c.    Section  94.  is  in  these  terms, — **  That  all  suA 
land  as  shall  be  taken  in  exchange,  or  on  partition,  or  be  allotted 
by  virtue  of  this  Act,  shall  be  held  by  the  person  to  whom  it  shall 
be  given  in  exchange,  or  on  partition,  or  allotted  under  the  same 
tenures,  rents,  customs,  and  services,  as  the  land  in  respect  of 
which  such  land  shall  have  been  given  in  exchange,  or  on  par- 
tition, or  allotted,  would  have  been  held  in  case  no  such  ex- 
change, partition,  or  inclosure  had  been  made ;  and  the  land 
taken  in  exchange  or  on  partition,  or  allotted  in  respect  of  free- 
hold shall  be  deemed  freehold ;  and  the  land  taken  in  exchange, 
or  on  partition,  or  allotted  in  respect  of  copyhold  or  costomarj 
land  shall  be  deemed  copyhold  or  customary  land,  and  shall  be 
held  of  the  lord  of  the  same  manor,  under  the  same  rent,  and 
by  the  same  customs  and  services  as  the  copyhold  or  costomarj 
land  in  respect  of  which  it  may  have  been  taken  in  exchange, 
or  on  partition,  or  allotted,  was,  or  ought  to  have  been,  held,  and 
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shall  pass  in  like  manner,"  &c.    It  was  said  that  haying  regard        1855. 

to  these  sections,  the  power  of  the  Commissioners  under  sec* 

tion  147.  of  the  Act  ought  to  be  so  limited  as  to  disable  them 

from  ordering  exchanges  of  lands  situate  in  different  and  distinct 

places,  or  of  freehold  lands  which  by  tenure  are  subject  to 

different  and  distinct  incidents^     The  words  of  section  147., 

however,  being  so  wide  and  general  as  I  have  mentioned,  we      JttdffmeH/. 

are  bound,  before  adopting  any  of  the  limited  constructions  for 

which  the  defendant  has  contended,  carefully  to  examine  the 

other  provisions  of  the  Act.     Upon  examining  them  they  will 

be  fomid,  as  it  seems  to  me,  by  no  means  to  warrant  those 

limited  constructions. 

First,  with  reference  to  the  power  of  exchange  given  by 
section  147.  being  confined  to  inclosable  lands,  described  in  the 
earlier  parts  of  the  Act  as  lands  not  subject  to  be  inclosed  under 
the  Act,  this  construction  would  in  any  event  be  difficult,  as  it 
requires  the  introduction  into  the  section  of  new  and  additional 
words.  In  order  to  give  effect  to  it,  it  would  be  necessary  to 
read  the  section  as  if  the  words  were  not  **  upon  the  application 
of  persons  interested  in  lands  not  subject  to  be  inclosed,"  but 
*'  upon  the  application  of  persons  interested  in  inclosable  lands 
which  are  hereinbefore  declared  not  to  be  subject  to  be  in- 
closed." This,  no  doubt,  might  be  done  if  the  context  war^* 
ranted  it ;  but  when  we  look  to  the  context,  what  foundation 
do  we  find  for  this  restricted  interpretation  of  the  words  which 
the  L^islature  has  used  ?  The  lands  which  are  not  subject  to 
be  bclosed  are  defined  in  sections  12,  13,  14,  and  15.  of  the 
Act.  Upon  examining  those  sectionsi  it  will  be  found  that  the 
onlj  indosable  lands  not  subject  to  be  inclosed  are  the  lands  in 
the  New  Forest  and  the  Forest  of  Dean,  and  the  town  greens 
or  village  greens  mentioned  in  sections  13.  and  15. ;  for  as  to 
the  other  lands  which  are  mentioned  in  sections  12.  and  14., 
the  Act  merely  prescribes  that  they  shall  not  be  inclosed  with-- 
out  the  authority  of  Parliament.  What,  then,  is  the  conclusion 
to  which  this  limited  construction  leads?  Necessarily  this: 
either  that  the  lands  mentioned  in  sections  12.  and  14.  (the  lands 
which  are  not  subject  to  be  inclosed  without  the  authority  of 
Parliament)  are  lands  falling  within  the  power  of  exchange 
given  by  section  147.,  or  that  that  power  extends  only  to  the 
lands  mentioned  in  sections  13.  and  15.  (the  lands  in  the  New 
Forest  and  Forest  of  Dean,  and  the  town  greens  and  village 
greens).  It  is  impossible,  I  think,  to  suppose  that  either  of 
these  conclusions  would  meet  the  views  of  the  Legislature  in 
flection  147.  of  this  Act.     To  adopt  the  former  conclusion  would 

be  to  suppose  that  the  Legislature  meant  to  give  the  Com- 
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missioners  power  of  exchange  over  lands  within  certain  Stances 
from  large  towns^  but  to  withhold  the  power  as  to  lands  beyond 
those  distances ;  and  to  adopt  the  latter  conclusion  would  be, 
without  any  assignable  reason,  to  confine  the  power  within 
limits,  within  which  hardly  any  useful  purpose  oould  be 
answered  by  the  exercise  of  it.  I  may  add  that  this  linuted 
construction  of  the  words  of  section  147.  seems  to  me  also  to 
be  wholly  repugnant  to  the  spirit  of  the  Act ;  for  not  only  does 
the  recital  show  that  the  object  was  to  facilitate  such  exchange 
as  might  be  beneficial,  but  all  the  provisions  of  the  Act  with 
reference  to  inclosures  evince  clearly  that  these  Commisaioneis 
were  regarded  by  the  Legislature  as  persons  in  whom  a  wide 
discretion  was  intended  to  be  reposed.  I  am  satisfied,  there- 
fore, that  the  limited  construction  of  the  words  of  section  147., 
as  to  lands  not  subject  to  be  inclosed,  for  which  the  defendant 
has  contended,  cannot  be  maintained;  and  after  repeatedly  con* 
sidering  the  case,  I  see  no  other  construction  by  which  those 
words  can  be  limited,  unless  they  can  be  controlled  by  reference 
to  sections  92,  93,  and  94.  of  the  Act,  as  it  has  been  contended 
on  the  part  of  the  defendant  they  ought  to  be.  1  vsl  of 
opinion,  however,  that  upon  the  sound  construction  of  the  Act 
we  cannot  venture  so  to  control  them.  It  would,  as  it  seems  to 
me,  be  a  mere  arbitrary  act  of  assumption  on  our  part  to  apply 
to  the  provisions  of  section  147.  the  limits  as  to  locality  which 
are  prescribed  by  section  92.  The  language  of  that  section  is 
precise.  The  language  of  section  147.  is  general.  How  can  we 
venture  to  say  that  the  intention  was  in  each  case  the  same? 
And  if  we  cannot  justify  the  conclusion  that  section  147.  waft 
intended  to  be  controlled  as  to  the  locality  of  the  lands  to  be 
exchanged  by  the  earlier  sections  of  the  Act,  on  what  ground 
are  we  to  conclude  that  it  was  intended  to  be  so  controlled  as 
to  other  matters  ?  The  argument  that  section  147.  is  to  be 
construed  with  reference  to  the  earlier  provisions  of  the  Act 
becomes  more  difficult  when  it  is  observed  that  exchanges  upder 
section  92.  are  under  the  direction  of  the  valuer,  and,  unless 
objected  to,  would  not,  as  it  would  appear,  be  brought  under 
the  supervision  of  the  Commissioners  otherwise  than  as  part  of 
the  general  scheme  of  inclosure;  but  that  exchanges  under 
section  147.  faU  directly  under  the  supervision  of  the  Com* 
missioners. 

Great  reliance  was  placed,  in  the  argument,  upon  the  pre- 
judice which  might  ensue,  to  tenants  in  tail  and  others,  by  Isods 
held  under  tenures  of  which  the  incidents  are  different  being 
permitted  to  be  exchanged  under  the  Act ;  and  this  part  of 
the  argument  was  enforced  by  reference  to  sections  93.  and  94. 
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TTie  Master  of  the  Rolby  I  observe,  has  been  of  opinion  that 
these  sections  do  not  apply  to  exchanges  under  section  147. 
The  context,  I  think,  rather  tends  to  support  that  conclusion, 
but  I  think  it  unnecessary  to  give,  and  do  not  mean  to  give, 
any  opinion  upon  the  point.     Assuming  the  sections  to  apply, 
the  only  consequence  would  be  that  in  cases  of  exchanges  of 
estates,  held  under  tenures  with  different  incidents,  the  ex- 
changes might  alter  the  interest  of  the  owners,  which  by  the 
terms  of  section  147.  are  put  under  the  protection  of  the  Com- 
missioners, who  are  constituted  judges  whether  the  proposed 
exchange  is  beneficial  to  the  owners.     Such  cases  must  neces^ 
sarily  be  rare.     The  possibility  of  their  occurrence  may,  per- 
haps, have  escaped  the  attention  of  the  Legislature,   but  I 
cannot  venture   to  hold  that   this  is  a  sufficient  ground  for 
abridging  a  power  which  the  words  of  the  statute,  in  my  opinion, 
are  adequate  to  confer.     Discretionary  powers  of  this  nature 
are  not  unknown  to  this  Court*     Trusts  may  be  created  to  pur- 
chase and  entail  land  in  England  or  Scotland  at  the  discretion 
of  trustees.     The  rights  under  the  entail  in  the  two  countries 
would  be  dififerent,  but  yet  this  Court  does  not,  as  I  apprehend, 
interfere  with  the  discretion  of  the  trustees,  so  long  as  it  is 
bond  fide  exercised.     Are  we  to  say  that  the  Legislature  could 
not  intend  to  repose  in  these  Commissioners  that  species  of  dis- 
cretion which  this  Court  would  respect,  if  vested  in  a  trustee  ? 
Again,  in  the  case  of  a  sale  of  gavelkind  lands  under  a  trust  to 
sell,  and  lay  out  the  money  in  the  purchase  of  lands,  to  be 
settled  to  the  same  uses,  it  has  been  held  by  this  Court  that 
there  is  no  Equity  on  the  part  of  the  gavelkind  heir  to  have 
the  purchase  moneys  invested  in  gavelkind  lands :  Hougham  v. 
Sandys,  (a)    Are  we,  then,  to  hold  that  the  possible  alteration 
of  rights,  which  does  not  control  the  execution  of  a  trust,  shall 
yet  be  held  to  control  the  language  of  the  Legislature  under 
such  an  Act  as  this  ?    It  may  well  be  added  that  the  subsequent 
Acts  clearly  evince  the  intention  of  the  Legislature  that  this 
Act  should  have  an  extended  operation.     To  limit  its  operation 
upon  grounds  which  cannot  be  represented  as  otherwise  than 
conjectural,  would,  I  think,  be  acting  contrary  to  that  intention. 
For  these  reasons,  in  addition  to  those  which  have  been  so 
forcibly  put  in  the  judgment  of  the  Master  of  the  Bolls^  I  con- 
cur with  him  in  opinion  upon  the  construction  of  this  Act.     I 
agree  with  him,  also,  in  thinking  that  there  is  not  any  such 
doubt  upon  the  question  as  would  warrant  us  in  refusing  a  spe* 
cific  performance.     I  am  of  opinion,  therefore,  that  this  appeal 
must  be  dismissed,  and  dismissed  with  costs. 

(a)  2  Sim.  95. 
3b  3 
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The  Lord  Justics  Enight  Brucb.  It  is  unnecessary 
to  Bay  how  I  should  have  thought  it  right  to  dispose  of  this 
case^  if  I  had  been  persuaded  of  the  invalidity  of  the  exchange 
in  question^  as  an  exchange  under  the  Acts  of  Parliament  th&t 
have  been  so  much  oanvassed  in  the  cause ;  for  I  am  not  so  per- 
suaded ;  and  on  the  contrary^  the  inclination  of  my  opinion  is 
in  favour  of  the  validity  of  the  exchange.  So  viewmg  the 
matter,  I  think  that  if  the  point  is  not  perfectly  dear  in  the 
plaintiff's  favour,  conditions  of  sale  5.  and  6.  cannot  in  thb 
respect  be  disregarded,  —  cannot  but  have  weight  attributed  to 
them  in  the  present  contention,  —  cannot  but  preclude  tn  ex- 
perienced and  able  member  of  the  legal  profession,  such  as  the 
defendant,  from  objecting  to  the  title  on  grounds  which  —  the 
whole  of  the  property  that  he  has  purchased  being  in  the  parid 
of  Brasted,  in  Kent,  and  the  sixth  condition  of  sale  meatiomng 
the  county  of  Middlesex  as  it  does  —  must,  I  conceive,  be  taken 
to  have  been  by  that  condition  pointedly  and  distinctly  brought 
under  his  observation  and  attention. 

Solicitors:  Dawes  8f  Sons;  and  Vizard 8f  Lemaiu 
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A  solicitor 
served  vith 
eubpcena  ducee 
tecum  to  pro- 
duce for  the 
purposes  of 
evidence  a 
deed  in  his 
possession, 
which  his 
client,  the 
owner  of  the 
deed,  would 
be  bound  so 
to  produce, 
cannot  refuse 
such  produc- 
tion merely 
on  the  ground 
that  he  has  a 
lien  on  the 
deed  for  the 
costs  of  pre* 


HOPE  V.  LIDDELL. 

1  HIS  was  a  motion  by  Mr.  Clipperton,  a  solicitor,  to  &• 
charge  an  order  of  the  Master  of  the  Rolls,  directing  lum  to 
produce,  at  his  own  expense,  before  the  Examiner^  an  indenture 
of  the  6th  of  March  1830,  the  production  of  which  in  evidence, 
under  a  subpcena  duces  tecum,  he  resisted  on  the  ground  that  he 
had  a  lien  on  it  for  costs. 

The  suit  was  instituted  by  parties  claiming  under  the  irill  of 
William  Spencer,  to  impeach  a  sale  of  part  of  the  devised  pro- 
perty made  in  1807,  under  a  power  of  sale  in  the  will,  with  the 
concurrence  of  Benjamin  Norton,  the  then  tenant  for  lifie.    The 
sale  was  impeached  on  the  ground  that  the  person  who  sold 
was  not  a  duly  constituted  donee  of  the  power  of  sale.    One 
defence  set  up  by  the  purchasers  was,  that  all  the  children 
of  Benjamin  Norton,   who  were  entitled  as  tenants  in  tiil 
in   remainder,   had   acquiesoed  in   and   sanctioned    the  sak. 
I»ring  it,  when  The  plaintiffs  claimed  as  children  or  in  the  right  of  children  of 
whom  the         B.  Norton.     It  was  considered  by  the  defendants  to  be  im* 

production  is 

called  for  is  not  a  party  against  whom  the  lien  is  clain^ed. 

Whether  he  can  be  ordered  to  produce  the  deed  without  notice  being  prerxoosly  giTcn  ts  ^ 
owner  of  it,  qutere. 
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portant  to  their  case  to  put  in  evidence  a  deed  of  vUch  they 
possessed  a  copy.  This  instrument  was  an  indenture,  dated  the 
6th  of  March  1830,  made  between  Edward  Spencer  Norton  (one 
of  B.  Norton's  sons)  of  the  one  part,  and  B.  Norton  of  the  other 
part,  by  which  E.  S.  Norton  assigned,  among  other  things,  to 
B.  Norton  ^*  all  and  every  the  part  or  share,  parts  or  shares,  to 
which  he,  the  said  E.  S.  Norton,  now  is,  or  by  the  happening  of 
events  or  contingencies,  shall  or  may  l^  or  become  possessed  of 
or  entitled  to,  of  and  in  all  the  money  arising  from  the  sale  of 
the  hereditaments  and  real  estate  devised  by  the  said  recited 
will  of  the  said  E.  Spencer,  deceased.'^ 

This  deed  had  been  prepared  by  Mr.  Clipperton,  and  had 
remained  in  his  possession.  He  was  served  with  subpoena  duces 
tecum  to  produce  it.  On  examination  he  stated  that  he  had  in 
his  possession  a  deed  prepared  by  him  for  Benjamin  Norton  in 
1830,  made  between  E.  S.  Norton  and  B.  Norton,  but  declined 
to  produce  it,  or  to  give  any  information  with  respect  to  it,  on 
the  ground  that  he  had  a  lien  upon  it  for  costs. 

An  application  was  then  made  to  the  Master  of  the  Rolls, 
who,  on  the  8th  of  May  1855,  made  the  order  now  com- 
plamed  of. 

On  the  7th  of  June  1855  Mr.  Clipperton  appeared  again 
before  the  Examiner,  and  produced  the  deed,  but  claimed  the 
benefit  of  hb  lien,  and  declined  to  allow  the  parties  to  look  at 
it  He  was  then  asked  whether  he  was  an  attesting  witness 
to  it,  and  whether  it  was  executed  by  E.  S.  Norton  or  B. 
Norton,  but  refused  to  answer  any  of  these  questions. 

On  the  12th  of  June  a  motion  was  made  to  commit  Mr. 
Clipperton  for  disobedience  to  the  order.  The  Master  of  the 
Rolls  directed  the  motion  to  stand  over  on  Mr.  Clipperton's 
undertaking  forthwith  to  apply  to  the  Lords  Justices  to  dis- 
charge the  order. 

Mr.  Follett  and  Mr.  Edmund  James,  for  Mr.  Clipperton,  cited 
Doe  d.  Gilbert  v.  Ross  (a),  Griffith  v.  Ricketts  (i),  Thompson  v. 
Moseley  (c),  Kemp  v.  King  (rf),  Re  Oxford  and  Worcester  Ex- 
tension and  Chester  Junction  Railway  Company  (e),  Pickering  v. 
Noyes{g),  1  Starkie  on  Evidence,  p.  86.,  Exparte  Shaw  (A), 
Liddell  V.  Norton  (i),  and  relied  on  Warburton  v.  Edge.  (A) 
They  also  contended  that  at  all  events  production  could  not  be 
ordered  in  the  absence  of  the  owners  of  the  deed. 

Mr.  Roundell  Palmer  and  Mr.  Amphlett,  contra.     A  solici- 


(a)  7  M.  &  W.  102. 
lb)  7  Hare,  299. 

(c)  5  Car.  &  P.  501. 

(d)  2  Moo.  &  Rob.  437. 

(e)  18  Jur.  691. 


(g)  1  B.  &  C.  262. 

(A)  Jac.  270. 

(t)  Kay,  App.  xi. ;  2  Eq.  Rep.  668. 

{k)  9  Sim.  508. 
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tor*8  lien  is  not  like  a  mortgage,  and  cannot  put  the  solicitor  in 
a  better  position  than  his  client.  Furlong  v.  Hotcard{a),9iA 
Brassififfton  v.  BrassiTUfton  {b)  govern  the  present  case.  Doe  ?. 
Bo8S  is  not  against  us.  The  liability  to  produce  was  not  there 
decided,  the  question  calling  for  decision  being  the  right  to  give 
secondary  evidence ;  and  the  claim  of  the  attorney  was  not 
merely  on  the  ground  of  lien,  which  distinction  is  relied  on  in 
the  judgment.  Thompson  v.  Moseley  is  in  our  favour.  The 
other  cases  relied  on  by  the  other  side  are  distinguishable;  for 
in  all  of  them  the  application  either  was  for  delivery,  and  not 
merely  for  production,  or  was  made  by  a  person  against  whom 
the  lien  was  claimed. 

Pelly  v.  Wathen{c)  was  also  referred  to. 

Mr.  Follett  in  reply. 


The  Lord  Justice  Knight  Bruce  said  that  Mr.  Clip- 
perton,  a  solicitor,  or  formerly  a  solicitor,  had  in  his  possession 
a  deed,  which  must,  for  the  present  purpose,  be  taken  to  be  a 
deed  of  assignment  from  E.  S.  Norton  to  B.  Norton,  of  part  of 
the  proceeds  of  the  sale  of  the  estate  in  question  in  the  cause. 
Mr.  Clipperton,  who  prepared  the  deed  as  solicitor  of  £.  S. 
Norton  and  B.  Norton,  or  one  of  them,  claimed  a  lien  upon  it 
for  costs  due  from  them  or  one  of  them,  but  had  no  other  right 
or  title  to  the  deed,  which,  subject  to  such  lien,  if  any,  belonged 
to  the  representatives  of  E.  S.  Norton  and  B.  Norton,  or  of  one 
of  them.  The  defendants  required  this  deed  to  be  produced 
in  the  cause  as  evidence  against  the  plaintiffs,  to  show  that 
the  sale  which  they  impeached  was  valid,  or  ought  not  now  to 
be  disturbed.  The  defendants  alleged  that  the  deed  would  be 
useful  to  their  case,  as  showing  an  adoption  of  the  sale  by  £.  S. 
Norton,  who,  if  alive,  would,  if  he  had  not  executed  that  deed, 
have  been  one  of  the  parties  interested  in  the  property,  and 
entitled  to  dispute  the  sale.  Neither  the  personal  representa- 
tives of  B.  Norton  nor  of  E.  S.  Norton  were  parties  to  the  suit 
in  that  capacity.  It  appeared  that  the  requisite  consent  to  the 
sale  had  been  given  by  B.  Norton,  but  the  defendants  did  not, 
in  any  other  sense,  claim  under  him,  nor  had  Clipperton  any 
demand  against  them.  The  defendants  did  not  claim  any  title 
to  the  deed,  which  was  required  only  for  the  purpose  of  showing 
E.  S.  Norton's  approbation  of  the  sale.  If  B.  Norton  and  £. 
S.  Norton  had  been  alive,  and  had  the  deed  in  their  possession, 
they  must  have  produced  it ;  why  then  should  not  Mr.  Clipper- 
ton  do  so  ?     Whether  if  B.  Norton  and  E.  S.  Norton  had  been 

(a)  2  Sch.  &  Lef.  115.  (b)  1  Sim.  &  St.  455.       (c)  I  De  G.  M.  &  6. 1& 
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aliveyand  the  application  that  Mr.  CHpperfcon  might  produce 
the  deed  had  been  made  by  them,  such  production  would  have 
been  ordered,  was  quite  another  question,  and  one  on  which  he 
should  give  no  opinion.  The  motion  must  be  refused,  but  with- 
out prejudice  to  any  right  Mr.  Clipperton  might  have  to  refuse 
production  until  notice  had  been  served  on  the  representatives  of 
B.  Norton  and  E.  S.  Norton.  This  objection,  however,  had 
not  been  taken  before  the  case  came  here,  and  so  was  no  reason 
why  Mr.  Clipperton  should  not  pay  the  costs  of  the  appeal. 

His  Lordship  then  said  that  one  of  the  Common  Law  Judges 
had  infoimed  him  that  he  was  clearly  of  opinion  that  under 
eimilar  circumstances  production  would  be  ordered  at  Nisi 
Prius. 

The  Lord  Justice  Turkeb  said  that  Mr.  Clipperton  was 
not  the  solicitor  of  any  of  the  parties  to  the  suit,  nor  had  he 
been  the  solicitor  of  any  person  whose  representatives  were 
parties  to  the  suit  in  that  capacity.     He  claimed  a  lien  on  the 
deed  in  question  for  the  costs  of  preparing  it.     His  Lordship 
had  so  long  considered  the  law  to  be  settled  by  Brassington  v. 
Brasgington  (a),  to  which  might  be  added  Bradshaw  v.  Brad-- 
ihaw  (b)y  that  he  had  been  somewhat  surprised  at  hearing  such 
an  application  as  the  present.     As,  however,  a  great  number  of 
cases  had  been  cited,  and  it  had  been  stated  that  the  authorities 
were  conflicting,  he  had  wished  to  examine  them  before  giving 
judgment,  and  having  done  so,  he  was  satisfied  that  there  was  no 
conflict  of  authority  on  the  point     The  first  class  of  cases  cited 
for  the  appellant  were   cases  where  the  application  was  not 
merely  for  production  of  the  document,  but  for  delivery  up 
of  it    The  second  class  were  cases  where  the  application  for 
production  was  made  by  a  party  against  whom  the  lien  was 
claimed.     £!r  parte  Shato  (c)  and  Warburton  v.  Edge  (d)  were 
cases  of  the  first  class ;  Kemp  v.  King  (e)  was  an  instance  of  the 
second ;  and  neither  class  of  cases  had  any  bearing  upon  the 
present     Another  class  consisted  of  cases  relating  to  the  obli- 
gation to  discharge  the  solicitor's  lien,  as  Liddell  v.  Norton  (g); 
these,  again,  formed  a  class  quite  distinct  from  the  present  case. 
The  only  authorities  cited  on  behalf  of  Mr.  Clipperton,  which 
had  any  real  bearing  on  the  question,  were  Doe  v.  Ross  (A)  and 
Griffith  V.  Ricketts,  (t)     Doe  d.  Gilbert  v.  Ross  was  against  Mr. 
Clipperton,  for  whatever  remarks  might  have  been  thrown  out 
during  the  argument,  the  judgment  proceeded  on  the  ground  that 
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(a)  Sim.  &  St  455. 

(b)  1  Ron.  &  Mj.  358. 

(c)  Jftc  270. 

(d)  9  Sim.  508. 


(e)    2  Moo.  &  Rob.  437. 

(g)  Kay,  App.  zi. ;  2  £q.  Rep.  66S. 

W  7  M.  &  W.  102. 

(0   7  Hare,  301. 
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Baxter  was  a  mortgagee^  and  so  bad  a  title  of  his  own,  and  not 
merely  one  depending  on  that  of  his  client.  As  to  GriffiA  ?. 
MickettSf  his  Lordship  could  not  agree  with  what  was  there 
(p.  303.)  reported  to  have  been  said  by  the  Vice-Chanedkr, 
to  the  effect  that  lien  stood  on  the  same  ground  as  a  mortgage, 
and  he  did  not  believe  that  the  Vice- Chancellor  had  ever  made 
that  observation.  The  cases  then  left  wholly  untouched  tlie 
authority  of  Bramnffton  v.  Brassington  and  Thompum  t. 
Moseky,  (a) 

As  to  the  subordinate  point,  whether  the  production  could 
be  enforced  in  the  absence  of  the  parties  entitled  to  the  deed, 
it  was  not  necessary  to  give  any  opinion,  as  Mr.  Clijqperton  bad 
never  raised  that  objection,  and,  perhaps,  would  not  The 
order,  however,  must  be  made  without  prejudice  to  this  ques- 
tion. But  the  Master  of  the  Bolls  would,  no  doubt,  ha?e 
qualified  his  order  in  this  way  had  he  been  asked  to  do  00;  and 
thb  variation  would,  therefore,  not  affect  the  question  of  oosta. 

Solicitors :   Chester,  Toulmin,  8f  Chester  ;  and  W.  B.  Jams. 

(a)  5  Car.  &  P.  501. 


LOBD 

Chancbllob, 
assisted  bt 
Mb.  JusncB 

WlQHTMAN 
AND 

Mb.  Babon 
Mabtxn. 

Vec.  13,  14. 

1854. 

Jan.  31. 

Fe6.3. 

1855. 

J.  U.,  by  his 
-will,  "  gave 
all  his  real 
and  personal 
estate  to  W^ 
in  trust  for  his 
-wife  abso- 
lutely ;  and  in  case  his  said  wife  should  die  in  his  lifetime,  then  in  trust  for  such  of  his  thne 
children.  A.,  B.,  and  C,  as  should  attain  the  age  of  twenty-one  years,  or  marry  under  that  a|e; 
or  in  case  all  of  them  should  die  under  the  age  of  twenty-one  years  being  sons,  or  under  that 
age  and  unmarried  being  a  daughter,"  then  be  gave  all  his  property  to  W.  abmlntely.  Tbe 
testator,  his  wife,  and  their  family,  consisting  of  the  three  children,  haying  embarked  cm  board  • 
▼essel  bound  from  London  to  Australia,  the  vessel  foundered  at  sea,  and  all  parties  were  drovn«^ 
The  testator,  the  wife,  and  two  of  the  children  were  washed  off  the  deck  by  one  wave,  but  it  m 
proved  that  the  eldest  child,  a  girl  under  twenty-one  years  of  age,  survived  the  others  for  a  skat 
time  only.  Upon  a  bill  by  the  administratrix  of  the  eldest  child  against  W.,  the  executor,  for  as 
account,  — •  Hdd,  that,  in  the  absence  of  strict  evidence,  the  Court  would  not  presume  that  tkf 
testator  survived  his  wife,  or  the  wife  the  husband,  and  that  the  onus  of  proof  rested  vitb  tk« 
party  claiming  under  the  will  to  make  out  a  clear  title,  as  an  heir-at-law  must  do  in  iheenstot 
real  estate;  and  that  survivorship  not  being  proved,  the  next  of  kin  of  the  testator  was  entitkl 

Held  also,  upon  the  construction  of  the  will,  that  the  interest  which  W.  took  under  it  vtf 
dependent  upon  the  fact  of  survivorship  by  the  Iinsband. 


UNDERWOOD  v.  WING. 

The  bill  in  this  case  was  filed  by  Elizabeth  Girdler  Unde^ 
wood  against  William  Wing^  praying  for  an  account  of  tbe 
several  estates  of  John  Underwood  and  of  Mary  Ann  bis  wife, 
and  that  the  plaintiff's  interest^  as  the  administratrix  of  Cathe- 
rine Under  wood,  in  the  clear  residue  of  the  personal  estate  of 
John  Underwood,  and  also  in  the  separate  personal  estate  of 
Mary  Ann  his  wife,  might  be  ascertained. 

John  Underwood,  by  his  will  dated  the  4th  of  October  1853, 
devised  and   bequeathed  all  his  real  and  personal  estate  to 
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W.  Wing,  upon  trust,  for  his  wife  Mary  Underwood,  her  heirs,  ..  ^^^^'  . 
executors,  administrators,  and  assigns,  absolutely ;  and,  in  case  Lobd 
his  wife  should  die  in  his  lifetime,  he  directed  that  his  real  and  Chawcmxoh. 
personal  estate  should  be  held  by  the  trustee  upon  trust  for 
such  of  his  three  children,  Catherine,  Frederick,  and  Alfred,  as, 
beii^  a  son  or  sons,  should  attain  twenty-one  years  of  age,  or, 
being  a  daughter,  should  attain  that  age  or  marry  under  that 
age,  to  be  equally  divided  between  or  among  them,  share  and 
share  alike ;  and  in  case  they  should  all  die  under  that  age  and 
unmarried,  then  he  gave,  devised,  and  bequeathed  all  his  real 
and  personal  estate  unto  and  to  the  use  of  W.  Wing,  for  his 
own  absolute  use  and  benefit ;  and  he  appointed  his  wife  and 
W.  Wing  executrix  and  executor  of  his  will.  Mrs.  Under- 
wood, by  her  will  dated  on  the  same  day,  in  exercbe  of  the 
power  conferred  upon  her  by  the  will  of  her  father,  John 
Tulley,  appointed,  devised,  and  bequeathed  all  the  freehold  here- 
ditaments and  all  other  the  real  and  personal  estate  devised  or 
bequeathed  to  her  by  the  will  of  her  father,  to  the  use  of  her 
husband,  John  Underwood,  absolutely;  and  in  case  her  said  hus^ 
band  should  die  in  her  lifetime,  then  she  devised  and  bequeathed 
the  same  property  unto  and  to  the  use  of  the  defendant, 
W.  Wing,  absolutely ;  and  she  appointed  her  husband  and 
Wing  executors  of  her  will.  On  the  13th  of  October  1853 
Mr.  and  Mrs.  Underwood,  and  their  three  children,  embarked 
on  board  the  *^  Dalhousie,"  1400  tons  burthen,  lying  in  the 
Thames,  and  bound  for  Australia,  which  vessel  was  wrecked  on 
the  19  th  October  off  Beachy  Head,  on  the  coast  of  Sussex, 
when  all  the  passengers  and  all  the  crew,  except  Joseph  Reed,  a 
seaman,  perished. 

From  his  evidence  it  appeared  that  Mr.  and  Mrs.  Under«* 
wood  and  their  two  sons  were  all  washed  overboard  to- 
gether by  a  wave  which  broke  violently  over  that  part  of 
the  vessel  where  they  were  standing,  clasped  together;  that 
he  never  saw  them  again,  but  he  had  no  doubt  that  they 
were  swept  into  the  whirlpool  caused  by  the  heave  of  the  ship's 
counter,  while  on  her  starboard  beam  ends,  and  that  it  must 
have  taken  them  down,  none  of  them  ever  coming  in  sight 
again;  and  that  he  did  not  think  any  swimmer  could  have 
struggled  against  the  whirlpool  so  as  to  come  up  again.  Joseph 
Reed  afterwards  lashed  the  daughter,  Catherine  Underwood,  to 
a  spar,  and  cut  the  lashings  which  attached  the  spar  to  the  ship, 
and  it  was  washed  overboard,  and  he  saw  her  alive  and  floating 
upon  the  water.  The  captain  was  also  lashed  to  this  spar,  and 
several  other  persons  hung  to  it,  and  the  ship  was  afloat  about 
ten  minutes  after  the  spar  got  clear,  at  which  time  Reed  was 
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on  the  boat's  chuck,  from  which  he  was  subsequently  pided 
up.  Catherine  Underwood  had  not  been  since  heard  of^  and 
Heed  had  no  doubt  that  she  was  lost. 

John  Underwood,  when  he  embarked,  was  about  forty-Aice 
years  of  age ;  he  was  in  robust  health.  His  wife  was  about 
forty  years  of  age ;  she  was  in  a  weak  state  of  health.  Their 
three  children,  —  Catherine,  Frederick,  and  Alfred, — were  of 
the  respective  ages  of  eighteen,  fifteen,  and  thirteen,  and  were 
unmarried. 

William  Wing  proved  both  the  wills  of  John  and  M.  A. 
Underwood,  the  one  on  the  8th  of  November  1853,  and  the 
other  on  the  15th  of  December  1853. 

On  the  7th  of  January  1854  the  pluntiiF  obtained  letters  of 
administration  to  Catherine  Underwood,  and  now  insisted  that 
Mr.  and  Mrs.  Underwood  and  their  two  sons  died  siniQlta- 
neously ;  that  both  died  intestate  as  to  the  beneficial  interest  of 
their  several  estates ;  that  W.  Wing,  after  payment  of  the  debta 
of  John  Underwood,  became  a  trustee  for  Catherine,  aod  that 
the  plaintiff,  as  her  administratrix,  became  entitled  to  the  per- 
sonal estate  of  Catherine  Underwood.  W.  Wing,  howcTer, 
alleged  that  J.  Underwood  survived  his  wife,  and  that  in 
addition  to  his  own,  he  was  entitled  to  the  separate  personal 
estate  of  his  wife ;  and  that  in  the  events  which  had  happened 
no  child  was  living  to  acquire  a  vested  interest  in  such  personal 
estate,  and  it  had,  therefore,  devolved  beneficially  upon  him. 
The  plaintiff  further  insisted  that  the  respective  wills  of  Mr. 
and  Mrs.  Underwood  depended  upon  the  contingendes  ofone 
surviving  the  other,  and  that  their  daughter  Catherine  ^Dde^ 
wood  became  entitled  to  the  personal  estate  of  each  as  sole  oat 
of  kin. 

The  case  was  argued  at  the  Bolls  in  July  1853,  and  on  the 
18th  of  that  month  the  Master  of  the  Bolls  pronounced  joclg- 
ment,  to  the  effect  that  the  testator  and  his  wife  had  penshed 
simultaneously ;  but  he  gave  no  opinion  upon  the  construction 
of  the  testator's  will.     The  judgment  is  below,  (a) 


(a)  The  Mastbs  or  the  Rolls. — 
The  evidence  of  Joseph  Reed  is  dis- 
tinct and  clear  as  to  the  mode  in 
which  the  deaths  of  these  parties  took 
place.  It  is  siven  in  a  striking 
manner,  with  details  which  cannot 
fail  to  impress  everybody  who  has 
heard  it.  That  he  believed  he  was 
stating  what  was  the  exact  truth, 
and  what  exactly  took  place,  that 
he  was  in  a  condition  of  mind  to  be 
able  to  see  what  took  place  is  evi* 
dent  from  the  fact  of  nis  being  so 


attentive  to  the  wanfa  and  cares  of 
others,  as  to  have  saved  this  jom^ 
woman  for  some  time  from  an  im- 
pending death ;  he  lashed  her  to  a 
large  spar,  by  which,  at  all  ereots, 
her  life  was  prolonged,  and  bj  which 
she  had  a  chance,  though  renwte, 
of  preservation.  He  noticed  what 
took  place,  he  attended  to  the  vhole 
of  the  circumstances,  and  his  evi- 
dence is  distinct  that  he  saw  the 
wife,  the  two  sons  cUneine  to  her, 
and   her   husband,  mm  his  aims 
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From  that  decree  the  defendant  appealed,  and  the  same  now  ,  ^^^^'  . 

came  on  for  argument ;  the  Lard  Chancellor  having  requested  Lord 
the  assistance    of   Mr.  Justice    Wightman    and  Mr.  Baron  Chancrllob. 

Jaortm*  Undsbwood 

Mr.  Roundell  Palmer  and  Mr.  Prendergastf  for  the  plainti£  "• 
The  daughter,  who  confessedly  surviyed  for  a  short  period  of 
time,  was  the  sole  next  of  kin  of  the  testator.     By  the  law  of         ^***" 


around  her,   all  swept  awaj  by  a 
wave;  that  thej  then  disappeared, 
and  he  neyer  saw  them  again,  and 
he  believes  that  thej  were  engulphed 
in  the  whirlpool  produced  bj  the 
motion  of  the  ship  being  acted  upon 
by  the  waves  and  the  water  com- 
bined.   It  b  impossible  to  doubt  or 
disbelieve  that  evidence  upon  anj 
supposition  that  something  different 
must  have  occurred  through  some 
principles  relating  to  wind,  water, 
and  waves,  of  which  it  is  impossible 
that  anybody  can  tell  anything  ex- 
cept the  person  who  was   on  the 
wreck.    By  this  evidence,  therefore, 
it  is  established  that  those  four  per- 
sons sank  at  once,   and  never  ap- 
peared again.    Can  I,  then,  under 
those  circumstances,   presume   that 
the  husband  survived  the  wife  ?  On 
this  tbe  evidence  is  all  one  way  :— 
that   insensibility    takes    place    in 
about    a    minute,    and  that  death 
takes  place  in  two  or  three  minutes ; 
it  is  totally  impossible  to  determine 
exactly.     This,  apparently,  does  not 
depend  upon  any  peculiar  circum- 
stances of  constitution,  although  it 
may  no   doubt    depend    upon    the 
circumstance  that  one  person   may 
die  from  a  cause  produced  by  an  im- 
mersion, which  is  not  the  immediate 
effect  of  drowning ;  upon  that  there 
is  no  evidence.    It  might  just  as 
well  be  assumed  that  the  husband 
died  from  apoplexy  as  that  the  wife 
died  from  any  other  cause,  because 
it  appears  from  the  evidence  of  a 
medical  man  that  apoplexy  is  the 
cause  of  death  in  the  case  of  a 
sudden  immersion  in  water  as  well  as 
asphyxia.    It  b  possible  to  speculate 
to  an  unlimited  extent,  but  to  come 
to  a  conclusion  by  which  this  Court 
can  arrive  at  a  definite  result  is  to- 
tally impossible.  All  the  cases  concur 
except  SUUck  v  Booths  which  does 
not   appear  to  contain    a   decision 
upon    the  point.     Tbe  Master  had 
found  a  particular  fact,  which  had 
been  acquiesced  in,  and  no  excep- 
tions were  taken  to  it;    but  in  a 
note  at  the  end  of  the  book  it  b 


stated  that  a  portion  of  what  was 
said  had  been  misapprehended.    All 
the  cases  concur  that  in  such  a  state 
of  things  it  b  impossible  for  the 
Court  to  come  to   any   conclusion 
whatever  as  to  which  died  first.  The 
result  is,  that  it  must  be  considered 
that  they  died  together ;  it  is  impos- 
sible to  come  to  the  conclusion  that 
one  died  before  the  other  in  the 
absence  of  any  evidence.    That  b 
distinctly  laid  down  in  Mason  v. 
McuoHf     Taylor    v.    Diplocky    and 
Satterthwaite  v.  PoweU;  which  last 
case  goes  further,  and  says  that  the 
burthen  of  proof  lies  on  the  person 
who  attempts  to  establbh  the  sur- 
vivorship.     Such    evidence,    then, 
bein^  necessary  to  satisfy  the  Court 
that  It  comes  to  a  correct  result,  it 
is  impossible  to  say  there  is  in  thb 
case  evidence  to  enable  the  Court  to 
decide  which  of  the  group  of  four 
persons  who  were  swept  into  the 
sea  on  the  19th  of  October  1853, 
was  the  survivor.    The  probability 
is  that  all  became  insensible  at  the  . 
same  moment,  and  that  death  fol- 
lowed as  nearly  as  possible  at  the 
same  time.    The  evidence  that  the 
wife  screamed  could  not  have  been 
disregarded,  had  the  screaming  been 
at  the  moment  she  was  immersed  in 
the  water ;  but  the  evidence  b  dis- 
tinct, not  that  she  screamed  at  the 
moment  she  was  immersed  in  the 
water,  but  that  it  preceded  her  im- 
mersion,   and    that    the    effect    of 
screaming  would    be    to    draw  in 
the  breath  immediately  afterwards. 
There  is,  therefore,  no  evidence  to 
show  who  was  the  survivor,  and  the 
conclusion  of  law  b  that  both  died  at 
the  same  moment.  The  result  is,  not- 
withstanding what  has  been  urged 
upon  the  construction  of  the  will, 
that  the  contingency  has  not  arisen 
on  which  the  estates  were  to  pass  so 
as  to  vest  them  in  the  survivor,  and 
I  must  make  a  decree  accordingly ; 
and  as  the  opinion  of  the  Court  was 
absolutely  necessary,  the  costs  of  all 
parties  must  be  paid   out  of  the 
estate. 
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.  ^^^'  .     England  no  legal  presumption  arises  as  to  survivoiBhip  from 

Lord        the  age^  strength,  or  sex  of  parties  involved  in  a  sadden  and 

Chawcbllob,  common  calamity.     The  cases  in  which  the  questions  had  arisen 

Umdeawood    ^6^6  principally  before  the  Ecclesiastical  Courts,  with  a  yiew 

to  probate  or  representation,   and  not  with  reference  to  the 

administration  of  property :    Tat/lor  v.  Diplock  (a),  SatterthumU 

V.  Powell  (i),  In  the  Goods  of  Murray  (c).  In  the  Goods  of  E 

Selwyn.  (d)     In  this  respect  the  law  of  England  differed  from 

that  of  other  nations.     In  other  countries  legislative  promon 

was  made  for  the  legal  presumption  according  to  the  age,  sex, 

and  presumed  strength  of  the  parties,  (e) 

The  medical  evidence  in  the  present  case  was  conflicting. 
Two  medical  men  who  were  present  when  the  seaman  (Beed) 
gave  his  testimony,  considered  that  where  asphyxia  took  place, 
the  age  of  the  parties  made  little  or  no  difference ;  the  operatioa 
of  death  was  the  same,  and  never  lasted  more  than  two  minatefl. 
[The  whole  of  the  medic41  evidence  on  both  sides  was  here  read; 
but  it  is  immaterial  to  the  decision  come  to,  to  give  any  abstrad 
of  it]  The  preponderance  of  the  medical  testimony  was,  that 
simultaneous  death  took  place.  {^The  Lord  Chancellor.  The 
plaintiff  may  prove  that  the  wife  died  first,  or  that  the  husband 
died  first,  but  it  is  impossible  to  prove  that  they  died  aimul- 
taneously.]  The  ontts  probandiy  at  all  events,  is  on  the  other 
side.  They  also  cited  and  referred  to  Wright  v.  Netherwood{j\ 
Bradshaw  v.  Toulmin  (A),  Mason  v.  Mason  (t),  SiBid  t. 
Booth  (A),  Brougkton  v.  Randall  (/),  Hitchcock  v.  Beardsky  (m)} 


(a)  2  PhiUimore,  261—279. 

\b)  1  Curteis,  705. 

(c)  Ibid.  596. 

id)  3  Hagg.  748. 

\e)  On  this  subject  see  Touillier, 
Droit  Civil  Fran^ais,  torn.  iv.  No.  76., 
Causes  Cel^bres,  torn.  3.    p.  412.  et 
9€^,    The  720th  Article  of  the  Code 
Civil  is  as  follows :  —  **  Si  plusieurs 
personnes  respectivement  appellees  k 
fa  succession  Tune  de  Tautre  piris' 
sent  dans  ttn  meme  Soinementj  sans 
qu*on  puisse  reconnaitre  laquelle  est 
a6c6dce  la  premiere,  la  presomption 
de  survie  est  determin^e  par  les  cir^ 
Constances  dufait,  et  a  leur  defaut  par 
la  force  de  T&ge  ou  du  sexe."  Upon 
this    a   learned    commentator,  M. 
Bogron,  remarks  as  follows : — "  Pi" 
rissent  dans  un  meme  ioinement    II 
devient  alors  indispensable  de  fixer 
laquelle  de  ces  personnes  a  surv^cu 
aux  autres,  et  par  consequent  leur 
a  succ^d^.  Si  on  ne  pent  par  le  faire 
par  des  preuves  certaines,  on  sera 
force  de  s  arreter  k  des  presomptions 
plus  ou  moins  fortes,  car  il  faut  bien 


n^cessairement  que  ces  snccessioos 
soient  donn^  it  Tune  de  ces  pe^ 
sonnes. 

'•  Par  les  circonstanees  ds  fait-^ 
Par  exemple,  dans  Fincendie  d'oiie 
maison  quia  commence  par  le  premier 
^tage,  ceux  qui  Thabitaient  out  peri 
probablement  avant  ceux  qnihibi- 
taient  les  Stages  superieurs;  d^i^ 
un  naufra^e,  ceux  qui  savaient  oag^r 
ont  survecu  probablement  i  ceux 
qui  ne  le  savaient  pas. 

""AUntr  defaut, — Ce  nest  qac  dins 
les  cas  ou  les  circonstances  manqaent 
enti^rement,  que  Ton  a  reoours  aox 
presomptions  fondees  sur  Tage  etsur 
la  force,  parce  qu*elles  ont  toajonrs 
qnelque  chose  de  tr^-inccrtain."— 
H(^roiCs  Code  Civil  ExpUqsiy  Sd6. 


Or) 

593. 

(h) 
(0 
W 

(0 


Mr.  Evans'   note  in  2  Saik. 


2  Dick.  633. 
1  Mer.  308. 
1  Y.  &C.  C.  C.117. 
Cro.  £Iiz.  502. 
(m)  West's   Rep.    temp.    Hard- 
wicke,  445. 
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Dae  d.  Knight  v.  Nepean.  (a)  Thej  also  proposed  to  read 
passages  from  Dr.  Taylor's  book  on  Medical  Jurisprudence,  but 
the  Judges  declined  to  allow  this. 

Mr.  Roupell  and  Mr.  Baggallay.  There  are  two  questions : 
firsts  assuming  the  judgment  below  corect^  what  is  the  proper 
construction  to  be  put  upon  the  will  ?  And  secondly,  the  ques- 
tion of  fact  as  to  survivorship ;  neither  the  evidence  nor  the 
presumption  at  law  supporting  the  decree  below  founded  on 
the  presumption  of  simultaneous  death.  First,  as  to  the  con- 
struction, no  contest  was  made  in  the  Prerogative  Court.  The 
probate  of  both  wills  was  granted  to  the  defendant  as  the 
executor;  and  he  claimed  as  legal  personal  representative  of 
both.  The  effect  of  the  two  was,  that  if  the  wife  died,  living 
the  husband,  the  husband  would  take ;  and  then  the  will  of  the 
husband  gives  his  property  to  the  defendant.  The  argument 
on  the  other  side  is,  that  by  the  simultaneous  death  of  both,  the 
conditions  in  both  wills  fail.  The  daughter  could  not  take 
under  the  will,  as  she  never  attained  twenty-one,  and  the  legal 
estate  passed  to  the  defendant.  Is  it  a  strict  condition,  or  a 
contingent  limitation  ?  We  maintain  it  is  the  latter.  The  inten- 
tion must  prevail,  and  the  general  intention  is  to  benefit  the 
donee*  This  must  be  construed  like  aU  other  wills,  without 
reference  to  the  particular  circumstances  of  the  case.  The 
gift  to  the  wife  depends  upon  the  fact  of  survivorship.  The 
plain  intention  was,  that  it  was  a  gift  with  a  contingent  limita- 
tion—  an  alternative,  not  a  strict  condition.  The  wife's  in- 
terest being  displaced,  and  the  daughter's  also,  the  gifl  to  the 
defendant  takes  effect.  The  rule  is  the  substantial  performance 
of  the  condition :  Jones  v.  Westcomb  (ft),  Avelyn  v.  Ward  (/?), 
Statham  v.  Bell  (rf),  Bradford  v.  Foley  (tf),  Parry  v.  Boodle  (g), 
Pearsall  v.  Simpson  (A),  Meadows  v.  Parry  (i),  Murray  v. 
J&nes  (A),  MacKinnon  v.  SeweU,  (/)  To  decide  otherwise  would 
be  a  monstrous  construction,  as,  it  being  imperative  to  put  a 
condtruction  on  the  will,  the  effect  of  such  a  construction  would 
be  to  destroy  the  will  altogether.  They  also  referred  on  this 
point  to  WUson  v.  Mount  (m)  and  Lenox  v.  Lenox,  (n) 

As  to  the  second  point,  the  question  was  not  one  of  pre8um|H 
tion,  but  of  evidence  of  the  circumstances  attending  the  deaths 
of  these  parties ;  and  whether,  according  to  the  law  of  England, 
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proximate  evidence  was  not  admissible  when  direct  evidenoe 
could  not  be  had.  The  cases  quoted  from  the  Ecdeaiastical 
Courts  had  no  bearing  on  the  question,  because  there  the  dvil 
rights  of  parties  were  not  concluded,  but  only  the  most  proper 
person  clothed  with  power  to  receive  the  assets.  \^The  Lord 
Chancellor  (the  Judges  assenting).  If  the  defendant  claims  on* 
der  the  will,  he  must  show  his  title,  and  whether  the  husband  or 
wife  died  first.  The  onus  probandi  of  survivorship  is  clearly  on 
the  defendant.]  There  is  no  proof  of  death  at  all ;  therefore 
the  fact  of  probable  survivorship  is  a  question  of  inference. 
In  Sillicky.  Booth  (a)  the  Court  decided  on  evidence  of  ear- 
vivorship  of  one  of  two  sons.  Death  of  two  or  more  per- 
sons could  not  be  simultaneous :  General  Stanwix^s  Case,  {h) 
[^The  Lord  Chancellor^  I  quite  assent  to  that  part  of  Mr. 
Feame^s  argument  there,  that  the  idea  of  two  persons  dying  at 
the  same  moment  of  time  is  absurd.]  The  next  best  evidence 
must  be  received,  but  the  oniia  probandi  is  not  on  the  defendant 
The  plaintiff  must  make  out  her  case  as  next  of  kin.  To  do  this 
she  must  show  there  was  an  intestacy.  She  claims  adversely  to  any 
will,  out  of  and  beyond  the  will,  and  contends  that  the  defend- 
ant is  trustee  for  the  next  of  kin.  This  fact  she  must  prove, 
and  must  show  that  the  concurrence  of  circumstances  was  such 
as  to  destroy  the  trusts  which  had  been  once  declared.  The 
next  of  kin  cannot  recal  the  probate  granted :  Pickering  v.  Lord 
Stamford,  {c)  In  a  case  where  uncertainty  exists,  reatonaUe 
presumption  will  prevail :  Fenner  v.  Agutter.  {d)  [Mr.  Justice 
Wightman.  You  must  prove  circumstances  from  which  a  hgd 
presumption  will  arise.]  There  was  sufficient  medical  evidence 
in  the  cause  to  lead  a  judicial  mind  to  judge  of  the  probabilities 
of  survivorship,  and  that  the  husband  did  in  fact  survive  the 
wife. 

Mr.  jR.  Palmer y  in  reply.  As  to  the  construction,  this  must 
be  preceded  by  proof;  here  there  is  none.  The  intention  of 
the  testator  was  plain :  he  meant  to  benefit  the  daughter  before 
the  defendant.  This  amounts  to  what  the  law  calls  a  necear 
sary  implication :  Jarm,  on  Wills,  (e)  The  event  has  not 
happened  on  which  the  defendant's  title  arises:  Andree  t. 
fVard  {g)f  Lee  v.  Busk  (A),  Ackers  v.  P/iipps,  (i) 

On  the  3l8t  of  January  the  opinion  of  the  Common  Law 
Judges  was  pronounced  by 

Mr.  Justice   Wightman.     In  this  case  your  Lorddhip 
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requested  the  opinion  of  my  Brother  Martin  and  myself^  and  I  ,  ^^^^'  , 
have  novv  to  inform  your  Lordship  of  our  joint  opinion,  Th&  jLoBi> 
bill  was  filed  by  the  plaintiff,  as  administratrix  of  Catherine  Chahcbij^ 
Underwood,  under  the  following  circumstances :  —  John  Under- 
wood, the  father  of  Catherine  Underwood,  by  his  will,  dated 
the  4th  October  1853,  devised  all  his  property,  real  and  per- 
sonal, to  the  defendant  William  Wing,  his  heirs,  executors,  and 
administrators,  according  to  the  several  natures  and  qualities 
thereof,  respectively,  upon  trust  for  his  wife  Mary  Underwood, 
her  heirs,  executors,  administrators,  and  assigns,  absolutely ;  and 
in  case  his  said  wife  should  die  in  his  lifetime,  then  he  directed 
that  his  said  real  and  personal  estate  should  be  held  by  his  said 
trustee  upon  trust  for  such  of  his  three  children,  Catherine, 
Frederick,  and  Alfred,  as,  being  sons,  should  attain  twenty-one, 
and,  being  a  daughter,  should  attain  that  age  or  marry  under 
that  age,  to  be  equally  divided  among  them,  share  and  share 
alike ;  and  in  case  all  of  his  said  children  should  die  under  that 
age,  and  the  daughter  unmarried,  then  he  devised  and  be- 
queathed all  his  property  to  the  defendant  William  Wing,  his 
heirs,  executors,  administrators,  and  assigns,  for  his  and  their 
absolute  use  and  benefit;  and  he  appointed  his  wife  and  the 
defendant  executors. 

Mrs.  Underwood,  by  her  will,  dated  on  the  san^e  da^, 
after  referring  to  certain  powers  conferred  on  her  by  the  will 
of  her  father,  disposed  of  the  property,  which  she  was  thereby 
empowered  to  appoint,  in  substance  as  follows  r  namely,  she 
devised  and  appointed  all  her  property  whatsoever,  and  aU 
arrears  that  might  be  due  at  the  time  of  her  death,  to  her 
husband,  his  heirs,  executors,  administrators,  and  assigns,  but 
subject  to  the  estate  and  interest  of  her  children,  under  the  will 
of  her  father;  and  in  case  her  husband  should  die  in  her  lifetime^ 
then  she  devised  and  appointed  all  her  property  unto  the  defend* 
ant,  his  heirs,  executors,  administrators,  and  assigns,  for  his 
and  their  absolute  use  and  benefit ;  and  she  appcMnted  him  and 
her  husband  executors. 

About  a  week  after  these  wills  were  executed,  Mn  and 
Mrs.  Underwood  and  their  three  children,  they  being  their 
only  children,  embarked  on  board  a  ship  called  the  '' Dal- 
housie,"  bound  for  Sydney,  in  Australia,  and,  on  the  19th 
of  October  the  ship  was  totally  lost,  and  they  were  all 
drowned.  (Xie  man  alone  escaped  the  wreck,  —  a  seaman,  — 
Joseph  Beed,  who  has  been  examined  in  the  cause,  and  has 
given  a  very  clear  and  distinct  account  of  the  circumstances  of 
their  death.  His  evidence  is,  that  on  the  morning  of  the  19th 
of  October  the  ship  foundered,  and,  after  some  little  time,  went 
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,  ^^^^'  ,     on  her  starboard  beam  ends,  and  the  sea,  which  was  very  rough, 

LoBD        made  a  dear  breach  over  her ;  that  while  the  ehip  was  in  this 

Chancellok.   ^^^^  jjjj.^  j^jijj  -j^j^^  Underwood  and  the  two  boys  were  drawn 

Ukdbbwood   ^^^  ^^  ^^^  ^^  ^^  P^^^  ^^  ^^®  ^^P  *  ^^^  when  he  left  them, 

<^«  which  was  a  very  few  minutes  after  they  were  brought  out,  they 

were  all  standing  together^  on  the  side  of  the  ship,  the  hosbaad 

2^' iw  ^  ^^^^  ^  ^^^  ^  ^^^  arms,  and  the  two  boys  clinging  to  their 
mother;  they  were  all  clasped  together;  that  while  in  this 
position,  the  sea  swept  them  ofl^  and  his  belief  is,  that  they  all 
four  went  down  instantly  in  a  whirlpool  or  eddy  caused  by  the 
heave  of  the  ship^s  counter,  and  never  rose  again.  He  then 
describes  the  manner  of  the  death  of  the  daughter,  Catherine, 
whom  he  assisted  to  lash  to  a  spar,  in  the  hope  of  saving  her 
life,  and  it  is  certain  that  she  survived  her  father  and  mother 
and  brothers  some  little  time,  —  probably  half  an  hour. 

In  the  following  month  of  November  the  defendant  pro?ed 
and  obtained  probate  of  both  the  wiUs,  and,  in  January  1854, 
the  plaintiff  obtained  letters  of  admimstration  to  the  daughter 
Catherine,  and  filed  the  present  bill,  insisting  that,  under  the 
circumstances  which  existed,  both  Mr,  and  Mrs.  Underwood 
had  died  intestate  as  to  the  beneficial  interest  in  this  property, 
and  that  it  vested  in  the  daughter  Catherine,  not  under  the  will) 
but  as  next  of  kin,  and  she  claims  as  administratrix. 

Two  medical  gentlemen  were  examined  on  behalf  of  the 
plaintiff,  who  gave  their  opinion  that  the  husband  and  wife  died 
at  one  and  the  same  time.  Three  were  examined  on  behalf  of 
the  defendant,  who  gave  it  as  their  opinion  that  the  husband 
survived  the  wife,  and  they  gave  various  reasons  in  support  of 
their  respective  opinions. 

It  was  insisted,  on  behalf  of  the  plaintiff,  that,  under  both 
wills,  the  estate  and  interest  given  to  the  children  and  the 
defendant  were  conditional:  in  the  case  of  the  husband's  will, 
on  condition  that  his  wife  should  die  in  his  lifetime,  and  in  the 
case  of  the  wife's  will,  on  condition  that  her  husband  sbould.dle 
in  her  lifetime ;  that  there  was  no  evidence,  or  at  all  events, 
ttone  which  a  legal  tribunal,  sitting  judicially,  could  act  upon,  as 
to  which  died  first,  and,  therefore,  it  would  be  impossible  to 
prove  the  condition  precedent ;  and  that  the  estate  or  interest 
never  vested,  the  anus  probandi  being  on  the  defendant  clflimiog* 

On  behalf  of  the  defendant  it  was  contended,  first,  that  the 
correct  conclusion  from  the  evidence  was  that  Mr.  Underwood 
survived  bb  wife;  and  secondly,  whether  this  was  so  or  not,  that 
under  the  peculiar  circumstances  of  this  case,  the  onus  of  proof 
was  not  upon  the  defendant ;  and  from  the  conclusion  of  the  judg- 
ment of  the  Master  of  the  Rolls,  it  appears  that  it  was  also  made 
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a  point  before  him>  that  upon  the  tnte  oonstraction  of  the  will 
the  defendant  was  entitled  to  tiie  property,  notwithstanding  that 
it  would  be  impossible  to  ascertain  whether  Mr.  or  Mrs*  Under- 
wood was  the  survivor.  It  is>  however,  obvious,  as  well  from 
the  report  of  the  argument  as  of  the  judgment,  that  the  point 
of  sarvivorship  was  the  one  mainly  pressed.  All  the  cases  and 
aathorities  upon  the  subject  seem  to  have  been  cited,  and  the 
result  at  which  the  Master  of  the  Rolls  arrived  was,  that  there 
was  DO  evidence  to  show  who  was  the  survivor,  and  he  made  a 
decree  in  favour  of  the  plaintiff.  There  has  been  an  appeal 
from  this  decree,  and  it  has  been  argued  before  us.  Three 
points  have  been  made  on  behalf  of  the  defendant :  the  firsts 
that  the  just  and  legitimate  conclusion  to  be  drawn  from  the 
evidence  in  the  cause  is,  that  Mr.  Underwood  survived  his  wife, 
and  that  therefore  the  condition  contained  in  the  will  has 
been  performed;  the  second,  that  under  the  circumstances 
of  the  case,  the  onus  of  proof  of  the  survivorship  was  on  the 
pUuntiff,  and  not  on  the  defendant ;  and  the  third  was  upon 
the  construction  of  the  will.  It  was  with  reference  to  the  first 
and  second  of  these  questions  only  that  our  assistance  was  re- 
quested by  your  Lordship,  and  it  is  with  respect  to  them  only 
that  we  propose  to  give  our  opinion. 

As  to  one  of  these  questions,  that  which  was  mentioned  se»> 
oondly,  namely,  the  onus  of  proof,  we  think  that  the  defendant 
clearly  failed.  The  next  of  kin  stand,  as  to  personalty,  in  the 
same  position  as  the  heir-at-law  as  to  realty,  and  the  person 
claiming  against  him  must  n>ake  out  his  entire  title.  In  the  ab- 
sence of  any  effectual  disposition  of  the  beneficial  interest  in 
the  personalty,  the  next  of  kin  is  entitled  to  it,  and  the  person 
seeking  to  dispossess  him  of  it  is  bound  to  prove  a  perfect  title, 
and  to  rebut  the  prima  facie  title  of  the  next  of  kin.  The  onus 
of  proof  is,  therefore,  we  think,  clearly  on  the  defendant. 

As  to  the  point  of  survivorship,  it  was  argued  with  great 
ability,  and  the  same  cases  and  authorities  were  cited  before 
us,  as  before  the  Master  of  the  Rolls.  In  the  French  code» 
the  rule  of  survivorship  is  made  a  matter  of.  positive  regu-^ 
lation  and  enactment,  varying  according  to  the  age  and  se:!^ 
of  the  persons  dying  in  the  same  shipwreck ;  but  in  our  law 
it  is  not  so.  The  question  of  survivorship  is  the  subject  of 
evidence  to  be  produced  before  the  tribunal  which  is  to  decide 
upon  it,  and  which  is  to  determine  it  as  it  determines  any  other 
question  of  fact  If  there  be  satisfactory  evidence  to  show  that 
the  one  survived  the  other,  the  tribunal  ought  so  to  decide ; 
and  if  there  be  no  evidence,  the  case  is  the  same  as  in  a  great 
variety  of  other  cases,  more  frequent  formerly  than  at  present, 
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^^^^*  where  no  evidence  existSy  and  consequently  no  jadgment  can  be 
Lord  formed.  On  this  point  we  concur  with  the  MaMer  of  the  Rolls* 
Chancexxor.  ^fifQ  think  there  is  no  evidence  to  show  whether  the  husband  or 
the  wife  was  the  survivor.  There  may  be  surmise^  and  specula- 
tion, and  guess,  but  we  think  there  is  no  evidence.  We  hate 
no  doubt  that  the  scientific  gentlemen  who  were  examined  were 
perfectly  sincere  in  their  opinions ;  but  it  is  obvious  that  their 
evidence  was  given,  having  reference  to  the  case  of  two  penoos 
quietly  submerged  in  water,  and  remaining  there  until  drowned; 
or  to  the  case  of  two  persons,  one  being  a  swimmer,  the  otW 
not,  and  both  thrown  suddenly  into  the  water  nnincumbered, 
and  acting  on  a  certain  instinct.  The  present  case  is  that  of  two 
persons  clasped  together,  two  boys  clingiifg  to  one  of  them, 
standing  pretty  high  out  of  the  water,  on  the  ship's  side,  swept 
off  together  by  an  overwhelming  wave  into  a  raging  sea;  lod 
one  or  other,  or  both  of  them,  may  have  been  stunned  by  the 
violence  of  the  blow  from  a  wave,  or  they  may  have  struck 
agiunst  a  timber  of  the  ship,  and  may,  in  fact,  have  been  dead 
before  he  or  she  reached  the  water  at  all.  How  is  it  posaUe, 
under  such  circumstances,  for  any  tribunal,  sitting  judidallyi  to 
say  which  of  these  two  individuals  died  first  ?  We  may  guess, 
or  imagine,  or  fancy,  but  the  law  of  England  requires  evidence; 
and  we  are  of  opinion  that  there  is  no  evidence  upon  which  we 
can  give  a  judicial  opinion  that  either  survived  the  other.  Tke 
Master  of  the  Rolls  is  reported,  in  the  report  of  his  judgment,  to 
have  said,  '^  There  is,  therefore,  no  evidence  to  show  who  is  the 
survivor;  and  the  conclusion  of  law  is  that  both  died  at  the 
same  moment.**  According  to  our  view,  that  is  not  correct 
We  think  there  is  no  conclusion  of  law  on  the  subject.  In  fact, 
we  think  it  unlikely  that  both  did  die  at  the  same  moment  of 
time ;  but  there  is  no  evidence  to  show  who  was  the  survivor. 
Our  opinion,  therefore,  on  the  question  with  respect  to  which  it 
was  requested,  is  in  favour  of  the  plaintiff." 

The  Lobd  Chancellor  then  said :  I  have  to  thank  his 
Lordship  and  Mr.  Baron  Martin  for  the  very  great  attention 
they  have  given  to  this  case,  and  the  very  elaborate  judgment 
which  they  have  addressed  to  the  Court  Indeed,  they  bve 
so  fully  gone  into  the  question,  that  I  at  one  time  was  almost 
hesitating  whether  I  would  not  at  once  express  my  opimon,  and 
give  judgment  off  hand ;  but  considering  the  very  great  care 
that  has  been  bestowed  on  the  case  by  the  learned  Judges,  and 
considering  the  great  number  of  authorities  which  have  been 
referred  to,  and  the  difference  that  exists  between  the  decisions, 
and  considering  that,  besides  the  question  on  which  I  asked  the 
learned  Judges  to  give  me  their  opinion,  there  was  another  ques- 
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tioD  raised  in  argument  of  some  importance^  on  which  I  have  a 
Btroog  opinion,  I  think  it  would  be  more  respectful  to  the 
learned  Judges,  and  more  satisfactory  to  the  parties,  and  cer-* 
tainly  more  satisfactory  to  myself,  to  take  time  to  look  into  the 
case  before  I  finally  dispose  of  it. 
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The  Lobd  Chancellob.     This  is  a  case,  the  main  part  of 
ii?hich  I  consider  to  haye  been  substantially  dbposed  of  the 
other  day.     It  is  necessary  that  I  should  direct  my  attention,  as 
well  as  the  attention  of  the  parties,  to  the  exact  facts,  which 
lie  b  a  narrow  compass.     The  question  arises  under  the  will  of 
the  testator,  John  Underwood.     I  say  under  his  will,  because, 
although  there  is  a  nearly  similar  question,  or,  for  particular 
purposes,  exactly  similar,  under  the  will  of  the  wife>  yet  I  am 
dealing  with  it  as  if  it  were  the  will  of  the  husband.     I  shall 
presently  remark  how  far  there  is  a  difference.     The  testator, 
by  his  will,  after  directing  his  debts  to  be  paid,  provides  thus : 
-—  He  gives  all  his  property  to  his  friend  William  Wing,  the 
defendant,  *'  of  Bond  Street,  in  the  county  of  Middlesex,  watch- 
maker, his  heirs,  executors,  and  administrators,  according  to  the 
eeveral  natures  and  qualities  thereof  respectively,  upon  trust  for 
my  wife,  Mary  Underwood,  her  heirs,  executors,  administrators, 
and  assigns  absolutely;  and  in  case  my  said  wife  shall  die  in  my 
lifetime,  then  I  direct  that  my  said  real  and  personal  estate 
shall  be  held  by  my  said  trustee  upon  trust  for  such  of  them, 
my  three  children^  Catherine  Underwood,  Frederick  Under- 
wood, and  Alfred  Underwood,  as,  being  sons  or  a  son,  shall 
attain  the  age  of  twenty-one  years,  and,  being  a  daughter,  shall 
attain  that  age,  or  marry  under  that  age,  to  be  equally  divided 
between  or  among  them,  share  and  share  alike ;  and  in  case  all 
of  them^  my  said  children,  shall  die  under  the  age  of  twenty-one 
years,  being  sons,  or  under  that  age  and  unmarried,  being  a 
daughter,  then  I  give  and  devise  to  the  said  William  Wing,"  &c. 
Therefore,  William  Wing  was  the  residuary  legatee  in  case  the 
wife  should  die  in  his  lifetime,  and  in  case  no  child  should  attain 
the  age  of  twenty-one  years,  or,  being  a  daughter,  should  die 
under  that  age  and  unmarried. 

I  need  not  recapitulate  the  facts  —  the  unfortunate  catas- 
trophe which  happened  on  the  night  of  a  day  in  October  1853, 
when  this  husband  and  wife,  and  their  three  children,  being 
embarked  to  emigrate  to  Australia,  were  all  lost  in  a  storm. 
Four  of  them  —  that  is, .  the  husband,  the  wife,  and  the  two 
younger  children,  boys,  —  were  all  swept  by  one  wave  into 
the  sea ;  and  whatever  be  the  survivorship  among  them,  there 
is  no  question  but  that  the  daughter,  who  was  not  with  them, 
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lived  for  some  short  time  after  any  of  those  four.    Mr.  Justice 
Lord         fFiffhtfftan  sajs  she  lived  for  about  half  an  hour;  — twenty 
CHAHcgLLOK*  minutcs,  I  should  suppose ;  but,  as  the  man  who  gives  the 
Uhdbbwooi>    evidence  says,  it  is  difficult  to  calculate  time  accurately  in  sock 
''•  dreadful  emergencies.     However,  she  lived  for  a  certun  period 

'        of  time,  whether  a  quarts  of  an  hour  or  half  an  hour  is  imma- 
terial, after  them. 

Mr.  Wing  proved  the  will ;  and  then  the  present  bill  b 
filed  by  the  personal  representative  of  the  daughter,  who  waa 
certainly  the  survivor  of  all  of  them ;  and  the  question  v^ 
whether  she  is  entitled  to  the  residuary  personal  estate.  Now, 
I  follow  very  much  the  line  of  reasoning  that  was  adopted 
by  the  learned  Judges.  When  a  person  dies  seised  in  fee  of 
real  estate,  primd  facie  his  heir-at-law  is  to  succeed;  and 
he  can  only  be  deprived  of  his  right  to  succeed  to  it  by  some 
devisee  coming  forward  and  showing  that  a  valid  will  was 
made,  —  valid  in  point  of  form,  and  effectual  in  point  of  sab- 
stance, —  displacing  his  rights.  Having  turned  the  matter 
over  much  in  my  mind,  I  am  perfectly  persuaded  that  exactly 
the  same  prineiple  is  applicable  to  the  case  of  personal  estate. 
If  a  person  dies  possessed  of  personal  estate,  primd  fade  the 
next  of  kin  entitled  under  the  statute  will  be  entitled  to  it, 
and  their  right  will  only  be  displaced  by  some  person  ooming 
forward,  and  showing  a  valid  and  effectual  disposition  taking  it 
away  from  them. 

N0W9  the  question  here  is  whether,  the  present  plabtiff 
being  the  next  of  kin^  or  representing  the  next  of  kin,  Mr. 
Wing  shows  a  title  depriving  the  next  of  kin  of  that  wUdi, 
if  there  be  no  valid  will,  the  next  of  kin  are  entitled  ta 
Now,  that  depends,  first  of  all,  on  what,  in  point  of  fact,  has 
been  proved  as  to  the  circumstances  connected  with  this  will- 
The  will  gives  the  property  to  Mr.  Wing,  **^  in  case  my  sttd 
wife  shall  die  in  my  lifetime."  Now,  then,  the  question  is,  on 
whom  is  the  burthen  of  proof?  On  whom  does  it  rest  to  show 
whether  she  did  or  did  not  die  in  the  testator's  lifedme?  I 
think  the  principle  once  being  admitted,  the  primd  fade  title  is 
in  the  next  of  kin,  that  on  the  person  who  claims  under  a  be* 
quest  giving  it  to  hikn  in  a  particular  event,  (that  is,  *Mn  case 
my  wife  dies  in  my  lifetime,")  must  rest  the  burthen  of  showii^ 
that  she  died  in  his  lifetime.  It  seems  to  me  that  that  is  a 
logical  inference  which  it  is  impossible  to  displace.  It  it  ^ 
for  the  person  who  claims  as  next  of  Idn  to  show  that  the  wife 
did  not  die  in  the  testator*s  lifetime ;  it  is  not  for  the  per- 
son who  claims  under  the  disposition  to  show  that  probably 
it  might* be  one  way  or  the  other;  he  must  diow  that  tbat 
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state  of  eircumstanoes  did  occur  which  entitles  him,  accord* 
mg  to  the  language  of  the  wilL     At  present,  I  assume  that, 
according  to  the  language  of  the  will,  it  is  incumbent  on  Mr.    Chancbllob. 
Wing  to  show  that  the  wife  survived.     Then  we  come  to  the 
question  of  fact.     Has   he  shown  that  the  wife  survived? 
I  entirelj  concur  in  what  was  said  by  the  learned  Judges  on 
that  subject,  —  that  there  is  no  evidence  whatever  which  will 
justify  anybody  in  coming  to  any  such  conclusion;   because 
I  take  it,  in  this  case,  as  in  all  others  where  it  is  sidd  that 
a  person  must  show  such  and  such  a  state  of  things  to  have 
arisen,  that  it  is  not  sufficient  to  show  a  variety  of  circum-' 
stances,  on  which  it  is  very  difficult  to  form  your  mind,  —  that 
if  you  had  to  lay  a  wager,  you  would  rather  lay  a  wager  one 
way  than  the  other.     That  is  not  what  is  necessary.     The  heir- 
at-law  is  not  to  be  dispossessed  unless  the  devisee  or  person 
claiming  can  show  such  circumstances  as  to  displace  him  —  not 
show  that  there  is  a  confusion  and  ui  ignorance  as  to  what 
Iiappened,  and  that  it  may  have  so  happened,  that  the  greater 
probability  may  be  that  it  has  so  happened  as  to  entitle  him, 
but  there  must  be  evidence  as  to  who  was  the  survivor.     I  think 
it  impossible  to  carry  this  evidence  to  anything  like  proof  as  to 
which  was  the  survivor.     I  give  the  medical  gentlemen  most 
entire  credit  for  speaking  scientifically,  and,  as  they  beUeve^ 
quite  accurately.     I  do  not  think  that  they  themselves  are  even 
very  confident.     Indeed,  it  is  idle,  when  you  are  calculating 
and  reasoning  h  priori  in  this  way,  as  to  which  of  two  people 
nay  have  breathed  the  longest  by  a  few  seconds  at  the  bottom 
of  the  sea,  for  that  is  all  it  comes  to.     To  think  that  one  can 
take  that  as  establishing  the  fact  seems  to  me  to  be-  qiute  mis^ 
understanding  the  nature  of  human  testimony.     The  medicid 
gentlemen  may  be  quite  right  in  the  observations  they  have 
made  of  persons  dying  from  asphyxia,  that  such  and  such 
results  follow ;  that  there  is  a  small  interval,  perhaps,  of  half  a 
minute,  after  sensation  has  ceased  in  which  life  still  continues  ; 
and  I  think  they  say  that  is,  as  far  as  their  observation  goes, 
uniform  in  all  states  of  health  and  in  all  states  of  strength.     I 
dare  say  that  may  be  very  learned  and  probably  accurate,  as  far 
as  science  enables  us  to  form  such  an  opinion ;  but  happily  the 
instances  of  such  events  cannot  have  been  sufficiently  numerous 
to  have  enabled  anybody  to  have  formed  at  all  an  accurate  and 
certain  conclusion  on  such  a  difficult  subject ;  and  I  confess, 
therefore,  upon  the  matter  of  fact,  I  have  only  to  say  that  I 
rose  from  the  perusal  of  their  evidence  utterly  unconvinced  that 
these  gentlemen  can  teU  us  which  of  these  two  persons  ^ed 
$i8t,  that  is  to  say,  which  of  them  died  first,  if  they  had  both 
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been  taken  and  quietly  submei^ed  to  the  bottom  of  the  eea. 
But  when  you  add  to  that,  that  they  are  all  violently  thrown 
by  one  blaat  from  the  side  of  the  ship,  and  may  have  Men 
against  some  spars  (for,  for  aught  we  know,  that  may  have  been 
so),  and  then  in  the  whirlpool  and  confusion  of  the  moment,  to 
pretend  that  you  can  come  to  any  conclusion  on  which  you  can 
act  that  these  medical  gentlemen  are  right  in  supposing  the 
wife  did  die  a  few  seconds  before  the  husband,  seems  to  me  to 
be  confusing  and  confounding  the  province  of  human  testimony. 
I  must  say  that  I  come  to  a  conclusion  upon  the  assumption 
that  we  cannot  tell  which  of  these  two  persons  died  first.  That 
is  the  conclusion  at  which  the  Master  of  the  Rolls  arrived.  In 
the  report  certain  words  are  attributed  to  the  Master  of  ik 
BoHs,  I  do  not  mean  to  say  that  reporters  are  not  accurate  in 
taking  down  Judge's  words,  or  that  the  words  are  not  distinctly 
understood  as  used ;  but  I  have,  from  personal  communication, 
ascertained  what  he  meant  to  say.  He  is  represented  in  one 
passage  to  have  said,  he  must  assume  they  both  died  together. 
All  he  meant  waa^ — and  I  know  he  was  not  aware  he  ever  used 
such  an  expression,  but  if  he  did,  all  he  meant  was,  that  the 
property  must  be  distributed  just  as  it  would  have  to  be  dis- 
tributed if  they  had  both  died  at  the  same  time,  punctum  tern- 
paris, — that  there  was  not  a  practical  difference  between  them; 
not  that  any  person  may  assume  it  to  be  proved,  or  probable, 
or  possible.  That  two  human  beings  should  cease  to  breathe 
at  the  same  moment  of  time  is  hardly  within  the  range  of 
imagination.  Time,  like  space,  is  infinitely  divisible ;  and  if 
we  are  to  speculate  on  such  a  subject,  one  can  hardly  suppose  it 
possible  that  the  one  did  not  breathe  a  millionth  part  of  a  se* 
cond  longer  than  the  other.  Therefore,  to  adjudicate  on  a 
principle  that  they  did  actually  cease  to  breathe  at  the  same 
moment  would,  I  think,  be  proceeding  on  false  data.  The 
real  ground  to  proceed  on  is,  that  it  cannot  be  proved  which 
died  first ;  they  both  died,  probably,  within  a  few  seconds  of 
each  other,  but  which  died  first  it  is  impossible  to  say.  That 
being  so,  what  id  the  result  ?  Why,  here  is  a  will  made,  by 
which,  in.  one  state  of  circumstances,  namely,  if  the  wife  died 
in  the  husband's  lifetime,  the  property  is  given  away.  It  is 
not  proved  that  that  state  of  circumstances  existed.  In  no 
other  state  of  circumstances  is  it  given  away.  Then  it  is  not 
given  away  at  alL  Therefore  it  is  to  be  taken  as  upon  an 
intestacy,  and  must  be  distributed  amongst  the  next  of  kin. 
Now,  that  would  exhaust  the  subject,  and  would  simply  have 
induced  me  at  once  to  dismiss  the  appeal,  had  it  not  been  that 
before  I  did  so,  I  thought  it  necessary  to  advert  to  a  very 
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able  argument  that  was  addressed  to  us  on  another  point,         1855. 

which  is  this,  that  giving  the  go-bj  to  that,  and  assuming  that         j^^^j^ 

to  be  the  correct  view  oiF  the  case,  still  it  is  said  that  upon  the    Chancellob. 

true  construction  of  this  will,  in  the  events  which  happened, 

Mr.  Wing  was  intended  to  take.     Mr.  RoupelVa  argument  was 

this:  that  although  the  language  is,  *'in  case  my  said  wife  shall 

die  in  my  lifetime,  then  I  give  to  Mr.  Wing  "  (I  leave  out  all  the 

intermediate  words),  yet,  in  truth,  that  is  to  be  construed  as  if 

the  testator  had  stud,  *'  If,  from  any  cause  whatsoever,  my  wife 

id  unable  to  take  this  property,  and  cannot  take  it,  and  the 

children  being  out  of  the  question,  then  I  give  it  to  Mr.  Wing." 

Now  I  did  not  consult  the  learned  Judges  on  that  point     I 

have  considered  the  case,  and  will  state  my  view  upon  it     I 

have  reduced  this  into  writing  in  order  that  it  may  not  be 

misunderstood. 

In  this  case,  besides  the  curious  and  interesting  question 
as  to  the  survivorship  of  husband  and  wife,  Mr.  Roupell 
raised  another  point  upon  the  construction  of  the  will.  This 
question  may  be  considered  with  reference  to  the  husband's 
will  only.  I  have  already  stated  the  will,  and  need  not  repeat 
it  It  was  contended  that,  even  adopting  the  view  of  the 
Master  of  the  Bolls  on  the  question  of  survivorship,  still  the 
bequest  to  the  defendant,  Mr.  Wing,  took  effect.  The  inten- 
tion, it  was  said,  was  to  give  the  whole  residue  to  him,  if,  from 
any  cause  whatever,  the  prior  gift  to  the  wife  could  not  take 
effect.  Here  neither  she  nor  those  claiming  under  her,  it  is 
8sd(],  can  claim  anything,  in  consequence  of  its  being  impossible 
to  show  that  she  survived  her  husband ;  and,  therefore,  the  gift 
over,  or  the  substituted  gift  to  Mr.  Wing,  the  children  being 
out  of  the  way,  must  take  effect.  The  gift  to  him  is  in  terms 
dependent  on  the  wife  dying  in  the  husband's  lifetime ;  but  it 
was  argued  that  both  principle  and  authority  led  to  the  con- 
clusion that  if  from  any  cause  whatsoever  the  prior  gift  cannot 
take  effect,  the  second  or  ultimate  gift  becomes  operative. 

In  support  of  this  proposition  many  cases  were  cited  and 
relied  upon,  all  of  which  may  be  classed  under  these  heads :  first, 
cases  where  there  is  a  prior  particular  interest  given,  and  then, 
on  the  death  of  the  devisee  or  legatee  in  remainder  under  age, 
there  is  a  gift  over,  that  gift  over  having  been  held  to  take  effect, 
although  the  first  taker  did  not  come  into  existence,  and  so  could 
not  fulfil  literally  the  condition  of  dying  under  twenty-one ;  and 
secondly,  cases  where  a  devise  or  bequest  is  made,  with  an 
obligation  imposed  on  the  devisee  or  legatee  to  do .  some  act  in 
the  default  of  which  being  done  there  is  a  gift  over ;  but  if  the 
devisee  or  legatee  dies  in  the  testator's  lifetime,  there  the  gift 
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oyer  has  been  held  to  take  effect  In  illustratioii  of  the  fint 
olass  I  need  only  refer  to  the  leading  case  of  Jonu  t.  Wvif^ 
comb  (a),  the  same  question  on  the  eame  will  hayisg  come 
under  consideration  in  several  other  cases  in  different  Courts. 
That  case  of  Jones  v.  Wiestcombf  —  I  have  it  not  here,  bat  I 
clearly  recollect  it, — was  the  case  of  a  testator  deviang  real  flod 
personal  property  to  his  wife  for  her  life^  and  at  her  death,  "to 
the  child  with  whom  she  is  now  pregnant;"  but  if  that  ckild 
should  not  attain  the  age  of  twenty-one  years,  then,  up(»  the 
death  of  that  child,  he  gave  over  one  third  to  his  wife  and  two 
thirds  to  his  sister.  He  died,  and  in  point  of  fact  the  wife  wu 
not  pregnant ;  consequently  the  gift  over  never  literally  eame 
into  operation,  because  that  child  had  not  died  under  the  age 
of  twenty-one  years ;  there  never  was  any  child  at  alL 

The  leading  authority  under  the  second  head  was  the  caae 
before  Lord  Hardwiche,  often  referred  to,  otAvelyny.  Ward,  [b) 
Now,  tha^t  was  a  devise  by  a  gentleman  of  the  name  of  Urliiig 
to  his  brother  Groddard  Urling,  and  his  heirs,  on  the  ezpreas 
condition  that  within  three  months  after  his,  the  testator'^ 
decease,  the  brother  should  execute  a  release  to  the  trustee  of 
his  will  of  all  claims  and  demands  whatsoever;  but  if  ^ 
brother  should  neglect  to  give  such  release,  then  that  the  de- 
vise to  him  should  be  void,  and  in  such  case  the  testator 
devised  to  Mr.  Ward,  the  defendant 

The  ground  on  which  the  Court  has  proceeded  in  these 
cases  (and  there  are  many  others  to  the  same  effisct)  is,  that 
the  gift  over,  though  made  in  the  terms  of  a  conditioa,  wtf» 
on  the  true  construction  of  the  will,  intended  to  take  effeet, 
not  only  if  the  precise  language  of  the  condition  ia  com* 
plied  with,  but  abo  if  some  different  event  should  happen 
which  would  have  results  the  same  as  the  condition.  TkoSj  in 
Jones  V*'  Westcomby  the  case  I  first  referred  to,  the  testator, 
although  in  terms  he  gave  the  property  over  only  in  the  event 
of  his  wife  being,  at  the  date  of  his  will,  pregnant,  and  giving 
birth  to  a  child  which  should  die  under  twenty-one  years,  he 
evidently  meant  that  the  ulterior  gifts  should  take  effect,  if  bis 
wife  should  not  give  birth  to  a  child  which  should  die  before 
attiuning  the  age  of  twenty-one ;  just  as  in  a  case  before  Sir 
WilUam  Grants  of  Murray  v.  Jones  (c),  that  very  learned 
Judge  held  that  the  expression,  '*  If  I  have  but  one  child, 
necessarily  embraced  the  case  of  his  not  having  any  child  at  all 
So,  in  the  case  of  Avelyn  v.  fVard,  although  the  deviae  to  the 
defendant,  Ward,  was,  according  to  the  constroction  of  the 


(a)  Pre.  Ch.  316. ;  1  Eq.  Ca.  Ab.  245.  pi.  10.        (c)  2  V.  &  B.  313. 

(b)  1  Yea.  sen.  420. 
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language  of  the  will,  dependent  on  the  testator's  brother  reftt-      ^  ^^^^*  ,  . 
sing  to  execute  a  release  within  three  months  after  the  testator's        Lord 
decease,  which  implied  the  brother's  surviving,  yet  the  Court  Chakcbllqb. 
saw  its  way  to  the  conclusion,  that  the  testator  meant  the    underwood 
defendant  to  take  if  his  brother  did  not,  whether  he  survived  <^* 

or  refused  to  execute  the  release,  or  was  from'  an  j  other  cause 
made  incapable  of  taking  it.  Indeed,  the  natural  sense  of  the  **'^''*" 
words  was,  that  if  the  gift  to  the  brother  should  prove  void 
from  any  cause,  the  defendant  should  take,  because  the  lan- 
guage was,  '*  that  if  my  said  brother  shall  neglect  to  give  such 
release,  the  said  devise  shall  be  yoid ;  and  in  such  case  I  devise 
to  Ward ; "  that  is,  if  the  devise  is  void  to  my  brother.  That 
was  the  natural  meaning  of  the  words.  But  all  proceeded  on 
the  doctrine  that  the  event  in  which  the  gift  over  was  to  come 
into  operation  was  an  event  impliedly,  if  not  expressly,  indicated 
by  the  language  used  in  the  will.  This  is  a  safe  and  just  prin* 
ciple  of  construction^  if  we  only  take  care  not  to  strain  language 
beyond  its  fair  import.  In  the  present  case  I  cannot  think 
that  any  of  the  authorities  warrant  me  in  adopting  the  con- 
Btruction  urged  on  behalf  of  the  defendant.  The  gift  to  Mr. 
Wing  was  meant  to  be  dependent  on  the  single  event,  setting 
aside  the  children,  of  the  testator  surviving  his  wife.  If  she 
should  survive,  he  gives  everything  to  her;  if  she  dies  in  his 
lifetime,  he  gives  everything  to  Mr.  Wing.  It  is  impossible  to 
say  there  is  any  third  case,  or  class  of  cases,  to  which  the  lan- 
guage of  the  will  would  be  applicable.  It  may  be,  if  the 
extremely  improbable  event  that  did  occur  had  presented  itself 
to  the  testator's  mind  as  a  contingency,  that  he  would  have 
wished  Mr.  Wing  to  have  taken  his  property ;  but  then  he 
would  not  have  done  this  by  relying  on  the  words  that  are  to 
be  found  in  the  will,  but  would  have  made  express  provision  - 
for  accomplishing  his  object  It  is  not  sufficient  to  say  that  if 
for  any  reason  the  gift  to  the  wife  failed  to  have  beneficial 
operation,  the  testator  meant  to  benefit  Mr.  Wing.  The  an- 
swer is,  he  has  not  said  so,  either  expressly  or  impliedly ;  and 
were  I  to  attempt  to  supply  the  omission,  I  feel  that  I  should 
be  making  a  will  for  the  testator,  and  not  construing  the  testa- 
tor's intention.  These  considerations  apply  also  to  the  question 
as  to  the  wife's  will.  The  result  is,  that  I  think  the  decree  of 
the  Master  of  the  Rolb  was  right,  and  therefore  the  appeal  must 
be  dismissed ;  but  from  the  peculiar  nature  of  the  case,  I  shall 
give  no  costs. 

Ultimately  the  defendant  was  allowed  his  costs  out  of  the 
estate,  he  being  the  personal  representative  of  the  husband 
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and  wife,  the  Lard  Chancellor  observing  that  Mr.  Wing  had  a 
double  character,  and  had  a  right  to  raise  the  question,  (a) 

Solicitors:   Winter ^    fVilliamSf  §•  Co.;  and   Taylor  §•   Cd- 
lisson. 

(a)  It  is  understood  that  an  appeal  to  the  House  of  Lords  will  be  pre- 
sented against  this  decree. — ^Rsp. 


HORN  V.  THE  KILKENNY  AND  GREAT  SOUTHERN 
AND  WESTERN  RAILWAY  COMPANY. 

JVlLoTION  on  behalf  of  the  plaintiffs  for  an  injunction  to 
restrain  the  defendants,  Messrs.  Edwards,  Radcliffe,  and  Davies, 
who  were  the  solicitors  of  the  company,  and  also  shareholders  in 
it,  from  taking  or  prosecuting  any  proceedings  at  Law,  by  writ 
of  scire  facias,  or  otherwise,  against  the  plaintiffs  or  aoj  other 


VlCE- 

Chamcellor 
Wood. 

Jan,  25, 26. 

Where,  in  a 
suit  bj  three 
shareholders 
in  a  railway 
company  to 
restrain  the 
directors  fh>m 

ment  of  certain  persons  on  whose  behalf  the  bill   was  filed,  in  respect  of  a 
calls  alleged  to  judgment  obtained  by  them  in  the  Court  of  Common  PlcaB 

be  due  from        ^f      o  ^ 

the  plaintiffs,     against  the  company  for  4417/.  35.  lOef.,  until  after  answer. 

The  bill  was  filed  on  the  10th  of  June  1854  by  three  of  the 
shareholders  of  the  Kilkenny  and  Great  Southern  and  Western 
Railway  Company,  oq  behalf  of  themselves  and  all  the  other 
shareholders  of  the  company  except  the  defendants,  against  the 
company,  stating  that  the  company  was  projected  in  1845,  with  a 
capital  of  1,000,000/.  divided  into  40,000  shares  of  25/.  each,  bat 

the  comnanv  *  *         *  * 

who  were  also  that  during  the  progress  of  the  bill  through  Parliament,  a  large 
shareholders,^  portion  of  the  projected  railway  was  abandoned,  leaving  only  a 
ings  at  Law  part,  represented  by  a  capital  of  225,000/.  divided  into  1 1,250 
STpSdntiffs^^  shares  of  20/.  each,  to  be  constructed.  At  the  time  of  the 
nponajcire  passing  of  the  Act,  17,625  shares  of  25/.  each  bad  been  sub- 
scribed for,  whereupon  the  directors  withdrew  the  excess  of 
such  shares  over  the  number  and  amount  of  those  retained  from 
the  number  then  standing  in  their  own  names.  The  under- 
taking proving  a  failure,  and  liabilities  having  been  incurred  to 
a  large  amount,  the  directors  made  two  calls  of  10<.  a  share 
each,  which  the  plaintiffs  resisted,  as  being  an  improper  exer- 
cise of  their  powers,  and  a  fraud  upon  the  plaintifiSs.  In  1853 
the  directors  made  two  other  unsuccessful  applications  to 
Parliament,  against  the  wishes  of  the  shareholders,  for  an  ex* 


the  latter  had 
paid  the 
amoant  of  the 
calls  under  an 
order  of  the 
Coort  for  that 
purpose,  and 
afterwards  the 
solicitors  to 


faunas  issued 
upon  a  judg- 
ment entered 
up  against 
the  company 
by  default  for 
their  biU 

of  costs, 

Held,  on  the 
authority  of 
Taylor  t. 
Hughes  (2  J. 
&  Lat  24.), 
that  the  plain- 
tiffs were 
entitled  to  an  - 

injanctiou  to  restrain  such  proceedings,  as  the  solicitors,  who  had  in  terms  denied  eoUasnn* 
had  not  also  denied  the  positive  allegation  of  the  plaintiffs  that  the  object  of  those  proceediB|S 
at  Law  was  to  harass  and  defeat  the  plaintiffs  in  the  prosecution  of  their  suit.  Heli  alsoi,  that  m 
adopting  those  proceedings  the  solicitors  had  taken  upon  themselves  the  character  of  trustees 
for  the  directors. 
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tension  of  powers,  although  no  steps  bad  been  taken  towards 
constructing  the  line.  They  then  made  a  third  call  of  lOs.  a 
share  in  May  1854,  and  the  directors  threatening  to  enforce 
the  several  calls  against  the  plaintiffs,  the  latter  filed  their  bill, 
and  in  July  moved  for  an  injunction  (inter  alia)  to  restrain  the 
directors  from  enforcing  or  attempting  to  enforce  the  payment 
of  the  above  calls,  and  from  making  any  new  call  upon  the 
shareholders,  &c.  ^  An  order  was  made  for  the  motion  to  stand 
over  until  the  hearing,  the  plaintiffs  giving  judgment  in  the 
action  at  Law,  and  paying  into  Court  the  amount  of  the  calls 
due,  and  the  defendants  undertaking  not  to  issue  execution 
without  leave  of  the  Court. 

Subsequently,  Messrs.  Edwards,  Kadcliffe,  and  Davies,  re- 
covered judgment  by  default  in  an  action  against  the  directors  of 
the  company  for  their  bill  of  costs,  amounting  to  4417/.  3«.  10^., 
and  in  January  1855,  in  collusion  (as  was  alleged)  with,  and  for 
the  purposes  of  the  company  and  of  the  directors,  and  with  the 
view  of  further  harassing,  intimidating,  and  preventing  the 
due  prosecution  of  this  suit,  they  took  proceedings  against 
Messrs.  Horn  and  Kennard,  two  of  the  plaintiffs,  by  writ  of 
scire  facias  in  respect  of  their  judgment. 

The  plaintiffs  thereupon  amended  their  bill  by  making  the 
solicitors  defendants,  and  charging  collusion.  They  then  gave 
notice  of  the  present  motion. 

In  the  affidavit  filed  in  support  of  the  motion,  the  pliuntiff 
Horn  alleged  his  belief  that  the  solicitors  had  obtained  their 
judgment  in  collusion  with  and  for  the  purposes  of  the  company 
and  of  the  directors,  or  for  their  own  purposes,  and  with  the 
view  of  fiirther  harassing  and  intimidating  the  plaintifis,  and  of 
unduly  preventing  the  prosecution  of  the  suit ;  and  that  a  very 
considerable  part  of  the  bills  of  costs,  which  had  not  been  fairly 
or  properly  taxed,  if  at  all,  had  been  incurred  in  and  about  the 
two  unsuccessful  applications  to  Parliament. 

The  solicitors,  by  their  affidavit  in  reply,  denied  collusion  with 
the  company  or  the  directors  as  regarded  their  judgment,  and 
stated  that  by  a  resolution  of  the  directors  the  bills  had  been 
submitted  for  revision,  on  behalf  of  the  company,  to  Mr.  R.  Dax, 
who  had  certified  as  to  the  amount  due ;  that  they  had  there- 
upon written  to  the  secretary,  who  communicated  it  to  the 
board ;  and  that  not  receiving  any  answer  they  had  brought 
their  action  and  recovered  judgment  against  the  company.  A 
writ  of  execution  was  then  issued  against  the  company,  to 
which  the  return  was  nulla  bona. 

Mr.  Bolt  and  Mr.  Amphletf,  in  support  of  the  motion,  con- 
tended that  the  solicitors,  bebg  shareholders,  were  equally 
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,  ^^*^v^     liable  with  the  pkintiffii,  and  could  not  sue  the  latter  ander  tlid 

Vice*         Companies  Clauses   Consolidation  Act.  (a)      Secondly,  they 

^^^D^*   claimed  a  set-off  against  this  demand  bj  reascm  of  the  calls,  tlie 

amount  of  which  the  plaintifis  had  paid  into  Court :  FernHumgh 

HoBH        y.  Leader,  (b)    Thirdly,  they  charged  collusion  on  the  part  of 
KiLXENNT     the  solicitors,  in  order  to  vex  and  harass  the  plaintiffs  in  their 
'^^^^'^     suit.     The  solicitors   denied  collusion,  but  diey  declined  to 
AMD  Wbstxbh  swear  distinctly  that  their  object  was  not  to  oblige  the  pliuntifi 
O^l^.     ^  iotego  their  suit     They  cited  the  cases  of  The  Agricultml 
and  Commercial  Bank  of  Ireland,    Taylor  v.  Hughes  {e\  Ste- 
vens y.  The  South  Devon  Railway  Company  (d).    The  Great 
Western  Railway  Company  y.  Rushout(e\  The  Attorney- General 
y.   The  Mayor,  Sfc,  of  Wigan  (g),  Lewis  y.  Billing  {h),  and 
Shortfidge  y.  Bosanquet.  (t) 

Mr.  fF.  M.  James  and  Mr.  Surrage,  contrh.  The  solidton 
were  creditors  of  the  company,  and,  as  such,  were  entitled  to 
take  these  proceedings  for  the  purpose  of  enforcing  their  claima 
as  a  matter  of  right,  with  which  the  Court  could  not  interfere: 
Browne  y.  The  Monmouthshire  Railway  and  Canal  Company  (A), 
Graham  y.  The  Birkenhead,  Lanccuhire,  and  Cheshire  Junetien 
Railway  Company.  (J)  This  was  a  motion  in  respect  of  sup- 
plemental matter,  and  stating  new  equities  as  against  new  de- 
fendants :  Heathcote  y.  The  North  Staffordshire  Railway  Com- 
pany, (m)  The  company  had  no  defence  at  Law  agunst  thia 
action.  If  the  judgment  had  been  collusiye,  the  proper  course 
would,  haye  been  to  apply  to  a  Court  of  Law  to  set  it  aade. 
Taylor  y.  Hughes  (n)  was  a  case  of  direct  fraud,  as  were  also 
the  cases  of  Shortridge  y.  Bosanquet(o)  and  Femihough  v. 
Leader,  {p)  A  creditor  might  not  be  impeded  in  enforcing  his 
just  claims.  From  1846  to  1853  the  plaintiffs  had  taken  no 
ste^  to  deny  their  liability  as  shareholders :  Mackenzie  y.  The 
SKgo  and  Shannon  Railway  Company,  {q) 

The  Vice-chancellor.      Mr.  Amphlett,  I   suppose   you  are 
prepared  to  give  judgment  on  the  scire  facias  f 

Mr.  Amphlett.   ,  I  trust  your  Honour  will  not  put  me  upon  any 
such  terms :  it  was  not  so  done  in  Taylor  y.  Hughes. 

The   Vice-chancellor.     Yes ;  but  in  Taylor  y.  Hughes  they 
distinctly   denied  liability;  *-^  here  it  is  admitted   to  some 

(a)  8  Vict.  c.  16.  b.  36.  to  House  of  Lords,  3  £<}.  Req.  605^ 

(h)  4  Rail.  Gas.  373.  nom.  Sargate  t.  Shortridge, 

(c)  3  J.  &  Lat.  24.  (i)  13  BeaT.  39. 

(d)  13  Beav.  48.  (/)  2  Mac.  &  G.  146. 

(e)  «  De  G.  &  S.  290.  (m)  Ibid.  100. 
(g)  1  Kay,  268. ;     S.  C.  2  £q.  (n)  Ubi  ntprd. 

Rep.  224.  (o)  Uhi  supra, 

(fi)  4  Rail.  Ca.  414.  (p)  Ubi  suprL 

(i)    IQ  Beav.  84. ;  S.  C.  on  appeal         (9}  3  Com.  L.  Rep.  1. 
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extent  As  to  the  charge  of  collusion,  my  yiew  is  simply 
this:  these  gentlemen,  being  the  solicitors  of  the  company,  and 
also  creditors,  must  be  regarded  as  the  solicitors  of  the  plain- 
tiff m  this  suit.  I  cannot  separate  these  characters,  and 
therefore  am  of  opinion  that  these  gentlemen,  in  their  capacity  of 
solicitors,  are  endeavouring  to  do  what  the  bill  seeks  to  prevent 
the  company  from  doing.  But  in  this  state  of  things  it  seems 
that  the  plaintiffs  are  liable  to  something,  and  have  no  right  to 
delay  the  payment  of  these  costs. 

Mr.  Amphlett.  By  paying  money  into  Court  the  plaintiffs 
will  be  placed  in  a  worse  position  than  the  other  shareholders. 

The  Vice- Chancellor.  I  think  you  will  find  in  Taylor  v. 
Hughes  and  Shortridge  v.  Bosanquet  the  question  was  share* 
holder  or  not  shareholder.  The  plaintiffs  have  admitted  a 
liability  to  somebody.  The  clients  of  these  gentlemen  are 
shareholders  and  liable. 

Mr.  Amphlett  replied. 

The  ViC£*ChanC£LLOB.     I  think  the  case  on  this  motion 
has  been  brought  distinctly  within  the  principle  of  Taylor  v. 
Hughes.     It  was  objected  that  this  equity  was  introduced  by 
way  of  amendment,  but  I  think  it 'was  made  in  the  original 
bill  which  the  amendments  followed.      The  plaintiffs  allege  by 
their  bill  that  they  are  not  shareholders  to  the  full  extent  to 
which  the  directors  seek  to  charge  them,  because  they  say  that 
the  reduction  made  in  the  original  number  of  shares  by  the  Act 
ought  to  have  been  distributed  amongst  all  the  subscribers,  in 
proportion  to  their  number  of  shares,  instead   of  which  the 
directors  have  withdrawn  this  excess  from  their  own  shares  only, 
and  this  the  plaintiffs  say  was  fraudulent  and  improper.      My 
attention  has  been  called  to  the  deLiy  that  has  taken  place  in 
raising  this  question,  but  the  answer  to  that  is  that  the  original 
notice  of  motion,  in  July  last,  asked  for  this  very  thing,  although 
it  was  not  granted.    I  do  not  rely  upon  that  part  of  the  motion, 
which  relates  to  the  claims  for  costs  and  expenses  incurred  by 
the  applications  to  Parliament;    nor  do  I  think  I  ought  to 
attach  any  weight  to  it  in  this  respect.     It  is  sufficient  to  say 
that  a  case  still  remains  to  be  tried.     The  case  now  before  me 
is  that  the  solicitors  have  entered  up  judgment  by   default 
agsdnst  their  own  clients,  and  that  they  are  now  taking  proceed- 
ings against  the  plaintiffs  by  scire  facias  to  make  them  liable 
to  the  full  extent  of  the  unpaid  calls.     If  those  proceedings 
were  allowed  to  go  on,  they  would  interfere  with  one  of  the 
main  objects  of  this  suit,  and  in  the  event  of  their  having  been 
taken   by  collusion,  would   bring   this  case   directly   within 
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Taylor  v.  Hughes.  If  it  be  found  that  these  gentlemen  ars 
set  in  motion  by  any  of  the  parties  to  the  suit,  their  claim  as 
creditors  must  be  disregarded,  and  they  will  be  entitled  only  to 
what  the  ultimate  result  of  the  suit  will  give  them,  as  in  Tayltir 
v.  Hughes^  where  the  cr^ditor^s  debt  was  disregarded  because 
he  suffered  himself  to  be  put  in  motion  by  the  company. 

The  evidence  in  support  of  the  charge  of  collusion  is  this: 
These  creditors,  who  are  suing  at  Law,  have  been  the  solicitors 
of  the  company  from  the  commencement,  and  are  fully  cogni- 
zant of  all  the  proceedings  of  the  directors.  As  such  solicitors 
their  duty  would  be,  by  every  possible  means,  to  enable  the 
defendants  to  resist  the  case  made  by  the  plainti£&.  Suppose 
the  solicitors  had  applied  to  a  creditor  to  take  proceedings  upon 
a  judgment  recovered  by  default  against  any  member  of  the 
company,  who  was  suing  them  r  that  would  clearly  be  within 
the  principle  of  Taylor  v.  Hughes,  although  not  a  word 
might  be  said  by  the  directors,  at  the  time,  except  as  to  the 
conduct  of  the  suit  But  in  this  case  the  solicitors  have  no  need 
to  go  to  the  company,  because  they  can  do  on  their  own  account 
what  otherwise  they  would  do  on  behalf  of  the  company ;  and 
they  thought  that  these  proceedings  might  have  a  beneficial 
effect  in  stopping  the  suit 

It  is  said,  however,  that  these  gentlemen  are  not  to  be  kept  out 
of  their  legitimate  rights  simply  because  they  are  the  solidtors 
of  the  defendants  in  this  suit     Two  things  are  charged  by  the 
bill,  and  sworn  to  by  the  plaintiffs ;  —  collusion,  and  that  these 
proceedings  have  been  taken  for  the  purpose  of  harassing  and 
unduly  preventing  the  plaintiffs  in  the  prosecution  of  their  suit 
How  are  these  charges  met  ?     The  denial  is  very  remarkaUe. 
The  gentlemen  deny  that  their  judgment  was  obtained  in  collu- 
sion with  the  company,  or  the  directors,  or  any  of  them ;  and 
entirely  omit  noticing   the  charge  of  unduly  preventing  the 
prosecution  of  this  suit.     This  omission  is  said  to  have  arisen 
from  -some  motives  of  delicacy  or  misapprehension  of  what  took 
place  between  the  solicitors.     However  that  may  be,  I  can  look 
only  to  the  affidavits ;  and  these,  in  fact,  amount  to  an  admis- 
sion that  their  object  in  taking  out  a  scire  facias  against  these 
parties,  was,  in  truth,  to  sue  every  person  who  has  ruaed  this 
question  in  the  suit  against  the  directors.     They  have,  there- 
fore, made  themselves  plaintiffs  as  trustees  for  others. 

The  bills  of  costs  were  incurred  in  1847,  and  they  waited 
until  1854,  when  this  bill  was  filed  without  adopting  any  mea- 
sure to  enforce  payment.  These  solicitors,  being  also  creditors, 
may  very  well  deny  collusion,  for  there  is  no  necessity  for  any 
communication  with  the  directors  upon  the  subject,  but  Ha  the 
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legal  advisers  of  the  pUintiflb  th^y  allow  them  to  submit  to  a  ^^^^*  , 

judgment  by  default^  and  then  sue  them  upon  such  judgment.  vice. 

I  cannot  say  this  was  not  done  with  a  view  of  aiding  and  assist-  ^^^^^^^ 

iDg  the  defendants  in  this  suit.  

The  only  question  then  is,   whether  or  not  the  plaintiffs  Hork 

flboold  be  put  upon  terms  to  give  judgment  on  the  scire  facias.  Kilkekkt 

I  do  not  think  they  should,  as  by  so  doing  they  would  enable  ^^  Gbeat 

parties  in  the  suit  to  vary  their  position, —  a  course  which  would  axd  WESTsior 

be  obviously  impn^er.      It  cannot  be  considered  that  these  q^^^^^^ 
solicitors,  having  waited  so  long  for  their  bills  of  costs  before 

bringing  their  action,  would  be  damnified  by  a  little  further  •'«*<&*«^ 
delay.  The  injunction  must  be  granted  to  restrain  them  from  pro- 
ceeding upon  the  scire  facias,  or  otherwise,  upon  this  judgment, 
tiU  further  order,  with  liberty  to  apply. 

Solicitors:  Edwards  8f  Prankish;  and  Edwards,  Radcliffe,, 
jf  Davies. 


Vios- 
Cbamckixob 

WOODHOUSE  V.  HERRICK.  Wood. 

Q  Feb,  14, 15.  20. 

oPECI  AL  CASE. — James  Woodhouse,  by  his  will  made  in  DeTue  of  lands 
March  1806,  from  and  after  the  decease  of  his  wife,  devised  ^"i^^l'^d 
certain  freehold   estates  in  the   county  of  Hereford   "  unto  B.  his  wiife, 
Frederick  Sam.  Secretan  and  unto  Mary  Secretan,  his  wife,  for  hereafter  to  be 
and  during  their  joint  lives  and  the  life  of  the  survivor  of  them,  ^™  **  of  their 
be,  the  said  F.  S.  Secretan,  taking  and  adding  the  name  of  ther  male  or 
James  Wofbdhouse  to  his  own  name;  and  from  and  after  their  fe™*l«»  for  and 

duriDg  their 

Beveral  deceases,"  he  devised  the  same  estates  to  the  said  joint  lives  and 
F.  &  Secretan  and  J.  Meredith  and  their  heirs,  in  trust,  to  ^*  l*^*  ^'.^f 

•    1  11    1         1  .      rorvivor,  but 

preserve  contingent  remainders,  remainder  *^  to  all  the  chil-  aU  the  sons  to 
dren  of  the  said  F.  S.  Secretan  and  Mary  his  wife,  '  already  ^^^^^^"^ 
or  hereafter  to  be  bom'  of  their  bodies,  whether  male  or  W.  in  addition 

to  their  own 
name,  re- 
B^inder  to  the  tmstees  to  preserve,  &c. ;  and  after  their  several  deceases  nnto  and  equally  between 
>tt  their  issue,  male  and  female ;  and  for  want  of  such  issue,  over. 

After  the  death  of  A.,  B.  joined  with  her  surviving  children  in  executing  a  disentailing  deed 
to  themselves  as  tenants  in  common  in  fee,  subject  to  the  life  estate  of  R 

Hdd:  1.  That  the  name  and  arms  clause  was  a  condition  subsequent  to  the  vesting  of  the 
Mates  in  the  sons,  and  was  satisfied  by  their  assuming  the  name  and  arms  of  the  testator  sub- 
Mquently  to  the  disentailing  deed. 

2.  That  the  words  **  already  or  hereafter  to  be  bom  "  must  be  construed  as  if  they  were  "  bom 
V  hereafter  to  be  born  "  in  favour  of  the  children  living  at  the  testator's  death,  to  the  exclusion 
of  those  previously  dead. 

3.  That  the  word  **  issue  '*  is  nomen  coHectivumj  and  takes  in  the  whole  class  of  descendants,  and 
Aist  the  words  **  in  default  of  such  issue  "  must  refer  to  all  sach  descendants ;  and,  consequently, 
K^ecting  the  words  which  create  a  tenancy  in  common  among  the  issue,  the  first  taker  would 
kfeve  an  esute  tail. 

EQ.— VOL.  ill.  3  O 
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female,  for  and  during  their  joint  lives,  and  the  fife  of  the 
survivor  of  them ;  \>VLt  all  the  sons  to  take  the  name  and  anna 
of  Woodhouse,  in  addition  to  their  own  name,"  with  remunder 
to  the  said  F.  S.  Secretan  and  J.  Meredith,  for  the  natuiai  fife 
of  all  the  said  children,  in  trust  to  preserve  contingent  re- 
mainders, and  after  their  several  deceases  he  devis^  the  ami 
estates  unto  and  equally  between  all  their  issue,  maleorfienttle, 
and  for  want  of  such  issue,  unto  and  equally  between  aU  \be 
children  of  his  cousin  Edward  Woodhouse  and  the  children  of 
Ann,  the  wife  of  James  Thomas,  and  their  heirs,  wale  aad 
female,  with  the  same  restrictions  as  were  thereinbefore  limited; 
and  for  want  of  such  issue,  over. 

The  testator  died  in  January  1809.  Shortly  after  his  death 
F.  S.  Secretan  assumed  the  name  of  James  Woodhouse. 

F.  S.  Secretan  J.  Woodhouse,  and  Mary  his  wife,  had  fifteea 
children,  who  were  all  born  before  the  date  of  the  will  Tvo 
died  in  the  testator's  lifetime,  and  a  third  after  his  death,  under 
twenty-one  and  unmarried. 

F.  S.  Secretan  died  before  1840,  in  which  year  the  snrvimg 
children  executed  a  disentailing  deed  for  the  purpose  of  barring 
their  several  estates  tail  in  the  property,  and  resettled  it,  subject 
to  the  life  estate  of  their  nxother,  Mary  Seoretim  Woodbouse, 
therein,  amongst  themselves  as  tenants  in  common  in  fee. 

By  an  indenture  of  the  22nd  of  May  1840,  all  the  surviving 
children,  according  to  their  respective  shares  and  interests  there- 
in, conveyed  all  the  said  estates  to  their  mother,  Mary  Secretan 
Woodhouse,  and  the  plaintiffs,  D.  G.  S.  J.  Woodhouse  and 
W.  W.  S.  J.  Woodhouse,  their  heirs  and  assigns,  upon  trust 
for  sale  by  them  or  the  survivors  or  survivor  of  them. 

Two  of  the  sons,  who  survived  the  testator  died  in  the  life- 
time of  tHeir  mother,  having  attained  twenty-one,  and  without 
having  assumed  the  name  and  arms  of  J.  Woodhouse ;  the  three 
remaining  sons,  two  of  whom  were  the  plaintiffs  in  the  special 
case,  in  the  year  1846,  assumed  such  name  and  arms. 
Mary  Secretan  Woodhouse,  the  mother,  died  in  1851. 
The  plaintiffs,  as  the  surviving  trustees,  contracted  to  aell 
the  estates  to  the  defendant,  W.  P.  Herrick,  but  doubts  being 
entertained  as  to  the  construction  of  the  will  and  the  title  of 
the  plaintiffs,  a  special  case  was  stated,  the  questions  for  the 
opinion  of  the  Court  being  — 

L  Whether  the  direction  in  the  will  for  all  the  8<Nia  of  Fred. 
S.  Secretan  and  Mary  his  wife,  to  assume  the  n^me  and 
arms  of  James  Woodhouse,  was  a  condition  precedent  or  sub- 
sequent to  the  vesting  in  them  of  the  estates  limited  to  them  by 
the  will  ? 
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JL  Whether,  wnler  the  deyise  to  them,  the  ehildren  of        ^^^*  ^ 
Frederick  &  Seeretan  J.  Woodhouae  and  Mary  his  wife,  or  any        vice- 
and  which  of  them,  took  as  tenants  in  common  in  tail,  with    Chancbixob 

cross  remaindecs  between  them  in  tail,  or  for  any  other  and        

what  estates  ? 

Mr.  W.  M.  James  and  Mr.  W.  J.  Tayhr,  for  the  plaintiffs, 
oontended  upon  the  first  question,  that  the  direction  to  assume 
the  name  and  arms  of  the  testator  was  not  a  concUtianal  limita- 
tion ;  or  if  it  were,  it  was  only  a  condition  subsequent :  Jar*- 
man  an  Wilb  (a),  Gulliver  v.  Ashby  (i).  Demies  v.  Lowndes  (e), 
Egerton  t.  Earl  Braumkno.  {d) 

On  the  second  question,  they  urged  that  the  children  took  as 
tenants  in  common  in  tail,  with  cross  remainders  between 
them ;  and  that  having  acquired  a  fee  simple  absolute  by  the  dis- 
entailing deed,  they  were  enabled  to  make  a  good  titk  to  a  pur- 
chaser; James  ▼«  Richardson  {e),  JDife  d.  Cannon  v.  Mucasth  (jf), 
Kavaamgh  v.  Morland.  (A) 

Mn  MoU  and  Mr.  Eugkheart,  for  the  defendant,  argued  that 
the  condition  to  take  the  name  and  arms  was  a  condition  pren 
eedent  binding  on  the  children,  and  that  not  having  been  oomr 
plied  with,  the  estates  W'Cre  never  vested  in  them ;  that  the 
words  in  the  will  *^  alre^y  or  hereafter  to  be  born,"  wpuld  inn 
elude  all  the  children  who  were  in  existence  at  the  date  of  the 
will,  and  consequently  that  the  shares  of  those  who  died  in  the 
Uiterval  between  the  date  of  the  wiU  and  the  testator^s  death 
had  lapaed:  Jarn\an  on  WiU^ij)^  Crassly  v.  Clare  {k\  Colcv. 
Sco^(i);  and  that  under  the  words  pf  limitation  in  die  sub- 
sequent part  of  the  will,  the  children  of  F.  S.  Secretan  and  Mary 
his  wife  took  estates  for  life,  with  remainder  to  their  issue,  aa 
tenants  in  common  in  tail  by  purchase ;  and  in  that  view  of  the 
case,  the  disentailing  deed  of  1840  pould  confer  upon  them  no 
lai^er  estate:  Mayy.  The  Earl  of  Coventry  {m).  Doe  <2»  Comber- 
bach  V.  JPerryn{u),  The  King  v.  The  Marquis  of  Stafford^  (o) 

The  Vice- Chancellor.  I  think  the  name  and  arms  clause 
cannot  be  considered  a  condition  precedent.  It  might  be  open 
posaihly  to  more  doubt  on  the  first  clause,  **  he,  the  said  F.  S. 
Secretan,  takmg  and  adding  the  name  of  fTames  Woodhouse 


(a)  l9t  ed^  T(^.  i.  pp.  801.  848. 

(b)  4  Burr.  1929. 

(c)  2  Scon,  71. 

(/)  4  Ho.  of  Ld0.  Cs.  1. 

(«)  1  £q.  Ca.  Ab.  214.;  S.  C. 
T.Eajin.330.,2  Lev.  232.;  reported 
aUo  m  2  Vent.  311.,  nom.  Bvrchett 
T.  Durdanty  and  so  cited  in  Mont' 
gomery  ▼.  Montgomery^  3  J.  &  Lat. 
54. 


(g)  8  Com.  B.  Kep.  876. 
(A)  Kay,  16.;  S.  C.  2  Eq.  Rep.  771. 
(i)  Vol.  L  pp.  277, 278. 
(A)  1  Ambl.  397. ;  S.  C.  3  Swanst. 
320.  n. 

(0  1  Mac  &  G.  518. 
(m)  3  T.  R.  83. 
(n)  Ibid.  484. 
(o)  7  East,  521. 
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to  his  own  name;''  but  from  the  very  circumstance  of  the 
testator  having  used  different  words  in  the  latter  clause,  I  must 
presume  that  he  intended  something  different  Therefore,  if  it 
be  a  condition  at  all^  it  would  be  a  condition  subsequent,  and 
barred  by  the  disentailing  deed. 

As  to  the  other  words  "  bom,  or  hereafter  to  be  born,"  it 
is  admitted  that  the  Court  has  always  rendered  these  words 
surplusage^  and  that  they  simply  mean  neither  more  nor  le» 
than  a  gift  to  all  the  children,  whether  now  bom  or  hereafter  to 
be  born. 

I  am  not  sure  that  any  case  can  be  found  with  the  words  "In 
default  of  such  issue.'' 

Mr.  James  replied  upon  this  last  point 

The  Vice-chancellor.  My  present  impression  is  that 
the  word  **  issue  "  meaning  all  descendants  generally,  the  default 
of  issue  must  mean  the  default  of  all  such  descendants  generallj. 
Assuming  that  they  take  interests  as  purchasers,  the  will  doea 
not  limit  the  description  of  the  class^  and  then  the  default  of 
such  issue  must  mean  in  default  of  all  descendants,  supposiDg 
them  to  take  or  not  under  the  previous  limitations.  It  is  cer- 
tainly peculiar  that  no  case  but  Kinff  v.  Burchell{a)  can  be 
found.    I  must  look  into  the  point 


The  Vice-Changellob.  In  this  case  the  questions, 
although  between  vendors  and  a  purchaser,  arise  under  the 
will  of  a  testator  from  whom  the  vendors  derive  their  title,  and 
three  objections  have  been  taken  to  their  title  under  that  will, 
which  depend  upon  the  limitations  made  to  Frederick  Sam. 
Secretan  and  his  issue,  in  the  manner  therein  stated. 

Upon  the  first  objection,  the  name  and  arms  clause,  I  ap- 
prehend it  is  impossible  to  construe  it  as  a  condition  precedenti 
the  effect  of  which  would  be  to  make  the  remainder  after  the 
estate  of  F.  S.  Secretan  and  Mary  his  wife  contingent  upon  that 
condition  being  fulfilled  at  the  time  the  particular  estate  was 
determined.  Such  a  condition  could  not  reasonably,  I  think, 
be  expected  to  be  performed,  though  possibly  it  might  be  pe> 
formed  during  the  life  of  F.  S.  Secretan  and  Mary  his  wife, 
and  I  find  nothing  in  the  will  to  lead  me  to  infer  that  it  was 
necessary  or  right  it  should  be  so  performed,  except  the  single 
circumstance  of  there  being  a  limitation  to  preserve  contingent 
remainders,  and  to  pay  over  the  rents  and  profits  to  those  par- 
ties in  cose  of  forfeiture.  If  it  be  considered  a  condition  sub- 
sequent, there  is  a  possibility,  doubtless,  of  that  condition  being 

(a)  1  Eden.  424. 
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defeated  by  the  parties  refusing  or  declining  to  take  the  name 
and  arms,  and  of  the  property  going  through  the  medium 
of  trustees  to  those  in  remidnder,  who  would  thus  have  the  Chancellor 
beneficial  enjoyment.  That  may  be  one  of  the  consequences 
resulting  from  such  a  construction*  But  is  there  anything 
in  the  will  that  imposes  on  these  parties  a  condition  pre- 
cedent? I  apprehend  such  a  condition  is  not  to  be  im- 
posed upon  them  unless  it  be  quite  clear  from  the  will  that 
it  was  so  intended.  Indeed,  one  or  two  authorities  that  have 
been  cited  show'  that  the  Court  is  not  disposed  to  construe  such 
conditions  as  conditions  precedent,  unless  absolutely  compelled 
so  to  do ;  and  there  is  nothing  in  the  limitation  here  to  compel 
me  to  do  it.  The  very  words  of  limitation  would  rather  seem 
to  imply  that  the  condition  is  to  be  fulfilled  after  the  property 
lias  been  taken ;  and  I  find  nothing  in  those  words  that  go  to 
the  extent  of  imposing  any  thing  like  a  condition  precedent  upon 
these  parties*  ' 

With  regard  to  the  next  objection,  I  apprehend  that  no 
greater  force  can  be  given  to  the  words  *^  already  or  hereafter 
to  be  born  ^  than  is  given  to  the  common  limitation,  '*  bom  or 
hereafter  to  be  born,"  without  the  word  "  already,"  which,  over 
and  over  again,  from  the  time  of  Lord  Coke  downwards  —  and 
which  I  take  to  be  the  true  construction  —  have  been  held  to 
mean  children  living  at  the  testator's  death,  to  the  exclusion  of 
such  as  may  have  died  previously.  For  the  purpose  of  this 
objection,  I  think  that  words  more  distinct  are  required,  such  as 
*'  now  living,"  or  the  like- 

The  principal  question  has  arise  upon  the  limitation  to  the 

issue  of  the  children ;  and  here  all  the  difficulty  of  the  case  would 

be  avoided,  if  that  last  clause,  *^  unto  and  equally  between  all 

their  issue,  male  and  female,  after  their  several  deceases,"  could 

clearly  be  construed  redcUmdo  singula  singulis,  as  a  tenancy  in 

common^  as  between  the  issues  of  the  several  children  per 

stirpes,  and  not  as  between  the  issue  of  the  children  themselves 

inter  se ;  because  in  that  case  it  would  have  been  a  simple  gift 

to  the  party  for  life,  with  remainder  to  the  issue,  and  for  want 

of  such  issue,  over.     The  difficulty  of  that  construction  in  the 

present  case  is,  that  the  children  take  as  joint  tenants  for  their 

joint  lives.     Then  follows  this  gift,  **  after  their  several  deceases 

unto  and  equally  between  all  their  issue,  male  and  female." 

The  most  natural  construction  of  this  clause  would  be  *'  all  the 

issue  of  each  male  and  female."    To  construe  it  differently, 

and   say  that  immediately  after  the  decease  of  each  child,  the 

property  was  to  go  to  the  issue,  male  and  female,  would  be  in 

some   measure  in  derogation  of  the  estate  in  joint  tenancy, 
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which  is  limited  to  thes^  several  partieft.     A  joint  estate  is  given 
to  ftUj  with  remainder  to  the  surviror ;  after  which  comes  the 
clause  in  question.     It  would  be  too  dangerous,  I  think,  to  rest 
upon  that  as  the  clear  construction,  and  hold  that  there  is  a  gilt 
to  the  several  issues  of  each  of  them  as  a  8Hrps,  as  it  were,  to 
whom  a  lifb  dstiite  is  given.     Under  these  circumstances,  I  am 
obliged  to  consider  this  will  in  the  aspect  of  a  gift  to  A.,  aod 
after  his  decease  to  all  his  children,  as  tenants  in  commoo,  and 
for  want  of  such  issue,  over.     It  is  singular  that  on  this  preeiee 
point  there  ^does  not  appear  to  be  a  ease  exactly  similar;  bat 
the  authorities  seem  to  have  gone  far  enough  to  perfectly  war- 
rant me  in  construing  this  an  estate  tail  in  the  first  taker.   The 
authorities  have  now  reached  this  point.    Willi  regard  to  issue, 
I  think  I  did  not  overstate  the  ca^  in  Kavanagh  v.  Mcrhad] 
and  I  was  borne  out  in  that  case  when  I  said  that  ^  issoe^ 
was  now  in  cases  of  devise^  unless  there  were  somelliing  to  sbov 
that  a  contrary  intention  was  to  be  implied,  construed  to  mesn 
**  heirs  of  the  body; "  that  is  to  say^  the  whole  of  the  issue  that 
shoidd  proceed  from  a  ^ven  party.     Alt&o^h  I  stated  this 
without  reference  to  Moniffotnery  V.  JUontyamety^  before  Loid 
St  Leonards  (a),  yet  I  did  so  on  the  authority  of  some  other 
case  cited  during  the  argntnait     Lord  Si.  Leonanhy  in  hia 
elaborate  review  of  all  the  authorities  in  Mont^^me^  v.  Meri- 
gomery^  took  the  same  view  as  regards  the  force  of  the  word 
<<  issue  **  in  a  will.     I  think,  therefore,  that  in  pmnt  of  oon- 
struction,  the  first  meaning  to  be  attributed  to  the  woid 
**  issue,"*  unless  it  be  cut  down  by  something  contained  in  the 
will,  is,  that  all  the  **  heirs  of  the   body  ^  were  intended, 
although  doubtless  the  word   ^  issue "   is  more  fleiibk  than 
these  latter  words,  and  may  more  readily  be  reetrmaed  m  it^ 
significlition. 

The  next  thii^  to  be  ascertained  i8»  whether  or  not  there  is 
anything  in  the  wiil  adverse  to  that  conclusion  The  obtiooB 
answer  is,  that  the  difficulty  arises  on  the  limitation  beii^ 
'^  unto  and  between  the  issue,  male  and  female,  equally  between 
them,''  thus  giving  a  tetancy  in  common  to  the  issiie.  That 
difficulty  has  long  since  been  removed,  where  there  were  sope^ 
added  words  '<  in  default  of  issue,''  and  the  like,  which  in  tbeiD- 
selves  implied  a  general  failure  of  issue,  and  although  the  ci^ 
eihnstance  that  the  gift  to  the  issue  being  to  them  as  tenants  ia 
common,  Was  quite  inoonsistent  in  one  point  of  view  with  the  ia- 
tention  of  creating  an  esftate  by  descent  from  the  tenant  for  life* 
instead  of  an  estate  by  purchase ;  yet,  on  the  other  hand,  the 
genentl  intention  being  to  include  all  issue  with  a  gift  over  '*  it 

(a)  8  J.  ft  Ltt  47. 
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ttefaidt  of  i«8ue>''  it  was  considered  that  the  whole  operation  of  ii     .  ^^^-  . 
will  80  framed  must  clearly  be  a  general  intent  that  there  should         Vice. 
be  no  limitation  over,  wd  that  the  estate  should  not  depart  from   ^^^^^^ 

the  first  taker,  except  on  a  total  failure  of  issue ;  or,  in  other        ' 

words,  notwithstanding  the  difficulty  of  the  words  creating  a    Woodhouse 
tenancy  in  cooHnon  to  gire  him  an  estate  taiL     That  was  held     Hbbrick. 
in  Doe  if.  Blandfard  y.  AppKn  (a),  one  of  the  earliest  cases ;  and     judummn. 
that  case  has  been  followed  by  a  variety  of  others  in  which  the 
word  '*  issue  "  has  been  used. 

Again,  where  the  words  "  heirs  of  the  body  **  are  used,  we  pro^ 
ceed  a  step  further,  and  still  hold  the  same  doctrine ;  and  whether 
there  be  a  limitation  to  A.  for  life,  with  reminder  to  the  heirs 
of  his  body,  as  tenants  in  conraion,  and  in  default  of  such  issue, 
over,  wfaicih  was  the  case  of  Jesson  v.  Wright  (£),  or  as  in  Doe 
d»  AtkxMon  Y.  Featherstone  (e),  a  limitation  to  A.  for  life,  with 
remainder  to  the  heirs  of  his  body  equally  between  them,  a§ 
tenants  in  oomnoon,  and  no  limitation  over  at  all,  either  *^  in  de- 
fault of  such  issue,''  or  **  in  default  of  issue,"  the  words  **  heirs  of 
the  body''  being  used,  lAie  tenancy  in  common  is  rgected,  and  the 
force  given  to  the  expresrion  **  heirs  of  the  body "  is  such  that, 
including  the  Whole  issue,  the  Estate  tail  is  held  to  be  vested  in 
the  first  taker. 

It  ib  quite  clear  that  the  word  <<  issue"  bteing  more  flexible, 
the  question  would  arise,  whether  in  a  limitation  equally  be- 
tween all  the  issue  as  tenants  in  common,  the  words  creating  a 
tenancy  in  common,  which  are  clearly  rejected  when  the  limita- 
tion is  to  the  heirs  of  the  body,  can  be  rejected,  and  an  estate 
tail  be  vested  on  the  general  intent  in  the  first  taker  ?  That 
was  done  by  Lord  Northingtan  certainly  in  King  v.  Burchett{d); 
a  very  strong  case,  because  words  of  limitation  were  there 
superadded,  **  to  the  use  of  the  tenants  in  common  and  theii:^ 
heirs,"  which  might,  therefore,  have  created  a  new  sHrps  in  their 
issue,  and  have  given  them  an  estate  in  fee.  In  that  respect 
the  case  was  highly  disapproved  of  by  Lord  St  Leonards  in 
Mcfnigometg  v.  Montgomery^  atid  is  open  to  considerable 
observation,  stud  it  seems,  moreover,  to  be  inconsistent  with  some 
htter  cases,  especially  that  of  Greenwood  v.  Rothwell  (e),  where, 
from  the  supmradded  words  of  limitation,  it  was  conceived  that 
the  first  party  took  as  tenant  for  life,  and  the  issue,  although 
the  certificate  does  not  state  that.  Were,  no  doubt,  held  to  take 
as  tenants  in  common  in  fee.  This  point  was  before  Lord 
Langdale  in  Tate  v.  Clarke  (g) ;  and  probably  not  adverting  to 

(a)  4  T.  R.  82.  (d)  1  Eden,  424. 

Ih)  2  Bligh,  1.  W  a  Scott,  N.  R.  670. 

ic)  1  B.  &  Ad.  944.  (g)  1  Beav.  100. 
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the  limitation^  his  Lordship  said  he  had  no  doubt  —  it  was  not 
necessary  for  him  to  decide  the  point,  it  was  a  mere  cfichem,— that 
it  was  an  estate  tail  in  the  first  taker,  although  there  was  no 
limitation  over  in  default  of  such  issue,  ^tia  issue,  at  all;  nothing 
but  a  limitation  to  A.  for  life,  with  remainder  to  the  issue  for 
ever  as  tenants  in  common.  Lord  St  Leonards  thought  it 
difficult  to  distinguish  that  case  from  Greenwood  v.  BathweOf 
and  dissented  from  the  decision  in  Tate  v.  Clarke  on  the 
ground  that  the  issue  were  capable  of  taking  according  to 
the  words  of  the  limitation  in  fee ;  in  which  case  the  reason, 
that  has  always  been  urged  for  construing  **  issue"  as  a  word 
of  limitation,  fails.  Then  as  every  man  contains  all  his  issue  in 
himself,  each  person  who  takes  the  fee  is  capable  of  transmittfa^ 
unless  he  choose  to  alter  it  by  will  or  otherwise,  to  his  posterity 
what  the  testator  wished  should  be  so  transmitted  through  the 
medium  of  the  fee  as  weU  as  of  those  estates  in  tail  in  the  first 
taker.  The  case  of  Montgomery  y.  Montgomery  was  entireij 
determined  on  that  ground,  because  the  words  there  were  laige 
enough  to  create  a  fee.  Parts  or  shares  were  given,  which  Lord 
St  Leonards  thought  sufficient  to  carry  the  fee ;  and  then  rest- 
ing on  the  words  **  parts  or  shares  as  tenants  in  oommoo,"  he 
held  that  they  took  as  tenants  in  common  in  fee.  But  the  ob- 
servation which  he  made  when  complaining  of  the  case  of  King 
v.  Burchell,  before  Lord  Northington^  was  founded  on  the 
superadded  words  of  the  limitation  which  created  the  fee,  and 
throughout  the  whole  judgment  I  think  he  clearly  seems  to 
have  had  that  alone  in  view,  when  he  spoke  of  the  difficaltj 
of  getting  rid  of  the  words  of  limitation,  which  were  incon- 
sistent with  an  estate  tail  in  the  first  taker. 

The  distinction  between  ''heirs  male  of  the  body"  and 
''  issue  male  of  the  body  "  is  strongly  illustrated  by  the  case  of 
Backhouse  v.  Wells  (a),  which  I  must  observe,  in  passing,  seeDfl 
to  me  whoUy  inconsistent  with  the  later  case  of  Roe  d.  Dodscm  t« 
Grew  (A),  and  which  Lord  St  Leonards  says,  in  truth,  is  not  dis- 
tinguishable from  Backhoiue  y.  Wells.  It  might  be  a  reason  for 
distinguishing  this  latter  case  from  that  of  Roe  d,  Dodson  v.  GreWf 
if  the  Court  considered  that  the  word  ''  issue  "  were  used  in  the 
singular  number,  and  applied  to  an  indiyidual,  and  not  asiwn^a 
coUectivum,  in  which  case  the  general  reason  assigned  for  vest- 
ing the  estate  tail  in  the  first  taker  would  faiL  I  think  that 
on  reading  carefully  through  every  part  of  the  judgment  of 
Lord  St.  Leonards  in  Montgomery  y,  Montgomery^  it  is  quite 
plain  that  he  does  not  disapprove  of  the  rejection  of  the 
tenancy  in  common,  but  he  does  disapprove  of  those  few  cases 

(a)  1  £q.  Ca.  Ab.  184. ;  S.  C.  10  Mod.  181.  (h)  3  WOs.  S22. 
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in  which,  where  words  of  limitation  are  superadded  carrying  the 
estate  in  a  different  direction,  it  has  been  held  that  still  the 
issue  take  by  way  of  descent  through  the  first  taken 

The  question  still  remains  whether  or  not  the  word  '^  issue," 
unless  there  be  something  to  tie  it  down  to  children,  or  to  re- 
strict it  to  some  particular  issue  living  at  a  particular  period, 
must  not  have  its  large  and  general  sense.  The  case  of  The 
University  of  Oxford  v.  Clifton  (a),  before  Lord  Northinffton, 
peculiarly  shows  the  great  force  which  he  assigned  to  the  word 
"  issue."  It  was  a  limitation  not  "  to  A.  for  life,"  but  "  to  A, 
and  the  issue  of  his  body,  lawfully  begotten,  living  at  his  death," 
and  in  defSsiult  of  such  issue,  over.  Lord  Northington  held  that 
there  was  an  estate  tail  in  the  first  taker,  or,  in  other  words,  he 
must  have  rejected  the  words  *'  living  at  his  death." 

In  this  case  there  is  nothing  to  tie  down  the  word  '^  issue  "  to 
child  or  children.  The  words  are  most  general,  ''all  their 
issue,  male  and  female."  Am  I  then  to  hold  that  these  words 
mean  the  issue  which  may  happen  to  be  in  esse  at  the  death  of 
the  tenants  for  life?  It  is  always  an  extremely  improbable 
intention  that  the  children  and  grandchildren,  who  may  acci- 
dentally be  living  at  that  time,  are  to  be  selected  as  tenants  in 
common,  and  that  they  are  to  have  life  estates  only.  I  think 
I  am  entitled  to  read  further  on,  and  see  what  is  done  with  the 
property  in  default  of  is^ue.  Now  the  true  mode  of  construing 
a  will  I  apprehend  to  be  that  you  do  not  stop  short  at  any  one 
pointj  and  say,  on  arriving  at  the  word  ''  issue,"  that  the  issue 
are  to  take  in  equal  shares  during  their  natural  lives,  and, 
stopping  there,  proceed  to  ascertain  who  such  issue  are.  The 
whole  instrument  must  be  read  carefully  through,  and  then,  and 
not  till  then,  the  true  construction  and  effect  of  the  whole 
instrument  must  be  determined.  It  is  a  fallacy  to  say  I  am 
to  fix  a  definite  sense  to  the  word  ''  issue  "  in  one  part  of  the 
will,  and  then  necessarily,  and  as  of  course,  say  that  the  ex- 
pression ''  such  issue  "  in  itself  is  immaterial  with  reference  to 
the  construction  of  the  instrument.  By  way  of  illustration, 
— and  this  is  entirely  favourable  to  the  intention  of  the  par- 
ties taking  as  tenants  for  life  only,  and  their  issue  as  pur- 
chasers,— suppose  I  find  the  words,  ''  in  default  of  such  issue  I 
give  to  the  children  or  grandchildren  of  the  first  taker,"  that 
is,  to  the  children  of  ''  such  issue."  It  is  quite  clear  that  the 
words  **  such  issue,"  and  the  gift  over,  would  materially  assist 
in  construing  the  first  gift  to  the  issue ;  because,  although  I  should 
have  said  that "  issue  "  is  nomen  colkctivumy  and  means  the  whole 
class  of  issue,  yet,  finding  a  gift  to  their  descendants  on  their  de- 

(a)  1  Eden,  473. 
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faulty  it  Implies  atid  proves  that  tbii  Woifd  <^  issnie''  wa«  ilBed  in  a 
restricted  sense,  and  did  not  include  those,  to  whom  the  gift  over 
is  made.  If  I  h(Jd  the  issue  to  take  as  purchasers  in  this  case, 
they  necessarily  take  as  tenants  for  life  only ;  and  asdatmng 
thi&m  to  take  as  tenaH^ts  for  life,  1  find  the  gift  iDter  in  default  of 
such  issue  to  the  children  of  another  family.  Is  it  a  probable 
IMr  a  proper  construction  of  this  testator's  intention,  lliat  he 
meant  to  give  to  all  those  pertsons  who  might  kappen  to  be  aTiTe, 
children  aftid  grandchildren,  at  the  death  of  the  tenants f(tr  fife? 
and  then>  no  matter  what  family  they  might  leaYe,  to  hand  the 
whole  pn^)erty  over  to  another  and  a  distinct  family  P  That  is 
to  extremdy  improbable  intention.  On  the  other  haod,  if  I 
construe  the  word  ^'  issue,"  as  I  think,  upon  aH  the  anthch 
rities,  I  am  bound  to  do,  as  nomen  coUectivum,  taking  m  the 
whole  class  bf  descendants,  I  arrive  at  a  natural  conclusion,  that 
in  giving  it  over  in  default  of  **  stich  iissue,"  that  is,  the  whole 
class  of  descendants,  he  passes  over  one  family  to  the  next 
favotired  iamily  after  haviing  disposed  of  that  family,  for  which 
he  seems  first  to  indicate  a  preference. 

I  tht»k  I  may  safely  rest  this  case  oH  those  authorities  whidi 
have  determined  that  the  word  '*  issue "  itself  is  the  wmn 
colhttivum  of  a  getieral  class,  not  to  be  cut  down,  unless  aome- 
thing  be  found  in  the  WiU  requiring  that  constni<ition.  I  think 
it  wonld  be  inconsistent  with  the  whole  scope  and  object  of  the 
testator's  will  to  hold  that  the  limitation  over  to  any  particular 
class  of  issue  living  at  a  particular  time  meant  that  they  were 
to  take  only  for  their  lives ;  and,  therefore,  I  am  of  o{Hnion  that 
this  ca^e  fails  within  the  ordinary  class  of  cases,  in  which  the 
tenancy  in  common  must  be  rejected,  and  the  construction  adopted 
of  giving  an  estate  tail  to  the  first  taker.  And,  tberefbre,  the 
second  question  will  be  atswered  in  the  affirmative. 

Solicitors:  J.  Gregory  Sf  So7i;  and  Barker,  Bowker,  If 
Peake. 
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A.  being  J  AMES  LEE,  the  testator,  being  seised  in  fee  df  certwB 

olS^of  esutes  ^States  at  Leverton  and  Frieston,  in  Lincolnshire,  of  thfe  esti- 
at  L.,  F.,  and     mated  value  of  14002,  and  600/.  respectively,  abd  also  of  a  piece 

S.,  aabject, 
as  to  L.  and  F., 

to  a  mortgage  fof  liOOl,  devised  L.,  sabjeot  to  200/.  part  thereof;  and  he  devised,  a^^J^ JJ 
lOOOil,  the  remainder  of  the  said  mortgage,  his  estate  at  F.,  and  also  his  estate  at  &«  sd^  ^ 
intestate  as  to  another  estate  at  B.     The  personalty  was  insufficient  __^ 

Hdd^  as  between  the  heir-at-law  and  the  devisees  of  &,  that  no  charge  or  conditioB  wai  inpoKa 
bj  the  will  on  the  estate  at  S. 
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of  ground  and  bnildings  i^t  Skirbeck,  of  the  value  of  about  ibOl, 
and  of  a  cloee  of  land  at  Butterii^ick,  worth  about  500/.,  but 
subject,  as  to  the  estates  at  Leverton  and  Frieeton,  to  a  mortgage 
in  fee  for  1200/.,  bj  his  will,  made  in  February  1853,  after 
directing  in  the  first  place  all  his  debts,  whether  on  bond,  mort- 
gage, or  otherwise,  and  funeral  and  testamentary  expenses,  to  be 
folly  paid  iand  satisfied  by  his  executors,  devised  to  his  son, 
the  defendant  James  Lee,  his  heirs  and  assigns  for  ever,  all 
that  his  estate  at  Leverton,  "  subject  nevertheless  to  the  t)ay- 
ment  of  the  principal  sum  of  200/.,  being  part  of  the  principal 
eum  of  1200/.  charged  thereon,  together  with  his  estate  at 
Frieston,'*  thereinafter  devised,  by  way  of  mortgage ;  and  he 
also  devised  to  his  said  son  and  the  plaintiffs,  their  heirs  and 
assigns,  ^  subjiect,  nevertheless,  to  the  payment  of  1000/.,  being 
^e  remainder  of  the  said  sum  of  1200/.  charged  thereon, 
together  with  his  estate  at  Leverton  thereiiibefore  devised,  all 
that  his  estate  at  Frieston,"  and  also  his  real  estate  at  Skirbeck, 
upon  trust  for  the  benefit  of  his  daughter  Dey,  the  wife  of  the 
plaintifiP,  Thomas  Goodwin,  and  her  children ;  and  after  the 
decease  of  all  her  children  he  devised  the  estates  at  Frieston 
and  Skirbeck,  charged  as  aforesaid,  unto  all  and  every  the 
children  of  his  said  son  as  tenants  in  common  in  fee.  He  then 
bequeathed  to  his  said  son  and  the  plaintiffs,  their  executors  and 
-administrators,  all  his  personal  estate,  upon  trust,  after  payment 
of  his  just  debts,  whether  on  mortgage,  bond,  or  otherwise^ 
funeral  and  testamentary  expenses,  to  invest  and  apply  the  in- 
terest thereof  in  the  same  way  as  the  rents  of  Frieston  and  Skir- 
beck :  and  he  appointed  his  said  son  and  the  plaintiffs,  Thomas 
Goodwin  and  John  Lacey,  joint  executors  and  trustees  of  his  will. 

The  testator  died  in  April  1853  intestate  as  to  the  Butter- 
wlck  estate,  leaving  the  defendant,  James  Lee,  his  eldest  son 
and  heit-at-law. 

The  bill  was  filed  by  Thomas  Goodwin  atid  John  Lacey, 
against  James  Lee  the  son^  stating  the  above  facts,  and  that 
the  defendant,  James  Lee,  possessed  himself  of  the  personal 
estate  of  the  testator,  except  a  very  small  portion  thereof,  and 
rec^ved  the  rents  of  the  real  estates ;  and  that  the  |)ersonal 
estate  was  insufficient  for  payment  of  all  the  mortgages ;  and 
that  the  defendant,  James  Lee,  claimed  to  have  the  Butterwick 
estate  descended  to  him  exempted  from  the  mOttgage  debt  of 
1200/.,  which  was  charged  by  the  will  upon  the  Frieston  and 
Skirbeck  and  the  Leverton  estates,  and  prayed  that  the  rights 
of  all  parties  might  be  ascertained,  and  a  declaration  as  to  the 
order  in  which  the  real  and  personal  estate  should  be  applied  in 
payment  of  the  mortgage  debts. 
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Mr.  Lee  and  Mr.  Kinfflake,  for  the  pluntiffsi  contended  that 
the  Butterwick  estate  must  be  applied  in  payment  of  debts  in 
the  first  instance  in  aid  of  the  personalty,  in  accordance  with  the 
rule  requiring  the  application  of  the  estates  descended  to  the 
heir  before  having  recourse  to  the  devised  estates :  GeiUon  v. 
Hancock  {a),  Bamewell  v.  Lard  Cawdor,  (b)  And  even  a  charge 
upon  the  devised  estate  for  the  payment  of  a  debt  without  more 
was  insufficient  to  exonerate  the  estate  primarily  liable :  Watson 
V.  Brickwood,  (c)  The  testator  did  no  more  than  declare  the 
proportions^  in  which  the  Leverton  and  the  Frieston  and  Sku^ 
beck  estates  should  bear  the  charge  laid  upon  them.  As  to  the 
Skirbeck  estate,  he  had  only  done  what  the  law  would  have  done 
without  him,  that  estate  not  being  originally  subject  to  the 
mortgage.  Moreover,  the  Frieston  and  Skirbeck  estates  t<^ 
ther  were  worth  only  750il,  while  the  charge  sought  to  be  cast 
upon  them  was  1200^  They  referred  also  to  Willoughby  v.  Wiir 
loughby  (<f),  and  Dxtke  of  Ancaster  v.  Mayer,  (e) 

Mr.  Bolt  and  Mr.  Nalder,  contri,  argued  that  these  estates 
were  devised  subject  to  the  charge,  and  that,  therefore,  the 
devisees  must  take  them  cum  onerihus.  The  principle  of  the 
rule  contended  for  on  the  other  side  was  one  entirely  of  descrip- 
tion, but  the  charge  in  this  case  was  not  by  way  of  description, 
but  an  apportionment  of  the  charge  which  existed  in  the  mind 
of  the  testator  at  the  time.  It  was,  therefore,  a  giflb  upon  con- 
dition, and  the  rule  did  not  apply.  This  was  apparent  upon  the 
face  of  the  instrument  in  which  the  words  of  charge  preceded 
the  devise.  They  referred  to  Hancox  v.  Abbey  (y),  EvanM  y. 
Cockeram  (A),  Lockhart  v.  Hardy,  (t) 


Judgment 


The  Vice-chancellor.  It  is  quite  settled  that  unless 
there  appears  a  clear  intention  of  exonerating  the  descended 
real  estates  from  mortgage  debts  as  against  the  devised  estates, 
the  former  will  be  applicable  in  the  first  instance.  This  was 
settled  by  Galton  v.  Hancock^  a  decision  which  has  been  followed 
in  numerous  other  cases,  and  amongst  others  in  fVatson  v.  Bri^ 
woodf  where  the  very  circumstance  happened  which  occotb 
here,  the  apportionment  of  the  charge.  The  observations  of 
Sir  fF,  Grant  are  peculiarly  applicable.  The  real  question  i^ 
whether  this  case  can  be  brought  within  the  rule  laid  down  in 
Lockhart  v.  Hardy,  If  it  were  clear  that  an  obligation  was  im- 
posed upon  the  devisee  to  pay  off  the  mortgage  debt,  that  caae 
would  clearly  govern  the  present. 


(a)  2  Atk.  424. 

(b)  3  Madd.  453. 

(c)  9  Ves.  447. 
{d)  1  Ambl.  284. 


(e)  1  Bro.  C.  C.  454. 
(g)  11  Ves.  179. 
(X)  1  ColL  C.  a  428. 
(t)  9  fieav.  379. 
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The  arrangement  made  by  the  testator  in  regard  to  this 
charge  is  very  peculiar^  and  his  mode  of  apportionment  seems  to 
me  extremely  capricious,  bat  I  confess  I  see  nothing  in  that 
apportionment  which  evinces  an  intention  that  the  devisees 
should  pay  the  money.  The  Levejpton  estate  is  given  subject 
to  the  payment  of  20021,  part  of  the  principal  sum  of  1200/. 
chained  thereon  by  way  of  mortgage.  That  in  no  way  ex- 
onerates the  personal  estate  as  the  fund  primarily  liable.  In 
devising  the  next  estate  he  clearly  contemplates  the  charge 
existing  upon  it»  and  then,  subject  to  that  mortgage,  he  gives 
all  his  Frieston  estate,  and  also  all  hb  Skirbeck  estate.  That 
is  the  dear  grammatical  construction  of  this  part  of  the  will. 
With  regard  to  the  Skirbeck  estate,  he  does  not  make  it  subject 
to  any  new  charge,  but,  knowing  what  estates  were  really 
charged,  and  taking  notice  of  what  he  had  previously  given,  he 
devised  the  Skirbeck  estate  without  creating  any  additional 
charge  thereon. 

With  regard  to  the  Leverton  and  Frieston  estates,  the  con- 
struction seems  to  be  this:  The  testator  knew  that  they  alone  were 
charged,  and  then  he  said,  I  give  these  estates  subject  to  the 
mortgage,  but  as  between  the  several  devisees  in  different  pro- 
portions. The  observations  of  Sir  W.  Grant  in  Watson  v. 
Brichcood  are  peculiarly  applicable  to  this  part  of  the  case, 
and  he  sums  up  the  whole  thus :  '^  His  (the  testator's)  intention 
was  not  to  favour  the  executor  taking  the  personal  estate  against 
those  taking  the  real  estate,  but  to  take  care  that  those,  who 
were  to  take  the  real  estate  as  against  the  other,  should  bear  the 
burden  in  equal  proportions."  Now,  here  it  seems  to  me  that  from 
the  circumstance  of  the  charge  being  in  unequal  proportions,  the 
only  difference  is,  that,  if  the  will  were  silent,  the  charge  must 
have  been  borne  equally  between  these  two  estates,  in  propor- 
tion to  their  respective-  values,  each  being  charged  with  the 
whole  debt.  But  what  the  testator  has  done  is  nothing  more 
than  to  charge  the  Frieston  estate  with  1000/.  instead  of  the 
nvhole  debt.  In  Lockkart  v.  Hardy  the  devise  amounted  to 
a  condition  that  the  devisee  should  pay  the  mortgage  debt,  and 
that  circumstance  distingu'ishes  it  from  this  case.  The  testator 
merely  expresses  an  intention  to  apportion  the  charge  between 
the  two  estates  which  were  already  charged  with  the  whole 
debt.  Thb  devise,  therefore,  will  not  oblige  the  parties  taking 
the  Frieston  and  the  Skirbeck  estates  to  pay  1000/.,  or  any  sum 
beyond  the  actual  value  of  Frieston,  but  they  will  be  entitled  to 
hold  Skirbeck  free  from  any  charge  or  condition. 

Solicitors:  J.  Hughes  ;  and  Caverdak,  Lee,  §f  Purvis. 
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Chanckllob 
Wood. 

JuJtif  16. 

Wheraa 
▼ritten  bUl ' 
had  been  illed^ 
and  an  order 
made  upon  the 
undertaking 
of  the  de- 
fendant to 
stay  all  pro- 
ceedings in 
the  cause, 
whereby  the 
phdntiff  was 
precluded 
from  filing  a 
printed  copy 
ofthebiU 
within  the 
time  specified 
by  the  3rd  Ge- 
neral Order 
of  August  7. 
1852, the 
Court,  by 
consent,  dis- 
pensed with 
the  filing  of 
the  printed 
bill  until 
further  order, 
and  retained 
the  written 
bill  upon  the 
the  file  in  the 
meantime. 

JudgwunU 


LORD  ABINGDON  v.  THORNHILL. 

XN  this  case  a  written  bill  had  been  filed  on  the  30th  of  June 
1855.  On  the  motion  for  an  injunction  on  the  6th  of  July,  the 
defendant  undertook  to  do  certain  acts,  whereupon  an  order  was 
taken  by  consent  to  stay  all  proceedii^  in  the  cause.  A 
printed  copy  of  the  bill  not  haying  been  filed  within  the  four- 
teen days  specified  by  the  3rd  General  Order  of  August  1852,  it 
became  imperatiye  by  the  terms  of  that  order,  upon  the  Clerk  of 
Records  and  Writ?,  without  further  order,  to  take  the  written 
bill  off  the  file  with  costs  to  be  taxed  and  paid  by  the  plunti£. 
Under  these  circumstances  application  was  made  to  the  Ckik 
of  Records  and  Writs,  who,  considering  that  th^  plaintiff  was 
precluded  by  the  order  made  on  the  6th  of  July  from  filing  a 
printed  copy  of  his  bill,  and  that  the  Court  could  not  have  con- 
templated taking  the  written  bill  off  the  file,  was  unwilliDg  to 
proceed  without  the  direction  of  the  Court. 

As  the  order  of  the  6th  of  July  had  not  been  drawn  up, 
Mr.  Freeling  now  applied  to  vary  it  in  terms,  diapejising  with 
the  necessity  of  "filing  a  printed  copy  of  the  bill. 

The  Yice-Chancellob.  If  this  diflEiculty  had  been  men- 
tioned at  the  hearing  of  the  motion  for  the  injunction,  it  woold 
have  been  provided  for  in  the  order,  and  the  expense  of  filing  a 
printed  copy  of  the  bill  would  have  been  dispensed  with,  and, 
therefore,  I  am  disposed  to  make  the  variation  asked^  provided 
the  other  party  consent  to  it.  The  better  way  will  be  now  to 
order,  by  way  of  addition  to  the  order  of  the  6th  of  July,  that, 
by  consent,  the  filing  of  a  printed  copy  of  the  bill  be  dispensed 
with,  until  further  order,  and  that,  in  the  meantime,  the 
written  bill  remain  upon  the  file. 

Solicitors :  MaherUy  ^  Beachcroft. 


Vic»- 
Chancellob 

KiNDBRSLBT. 

March  6. 

Several  lodges, 

forming  part 

of  a  friendly 

society,  were 

expelled  by 

the  other  lodges  for  not  contribating  to  the  funds  of  the  society.  The  defendant,  vho  was  anember 

of  one  of  the  expelled  lodges,  had  in  his  possession,  as  an  officer  of  the  society,  a  large  worn  of 

money. 

Held,  that  the  trustees  of  the  original  society  could  compel  the  defendant  to  deliver  up  ssch 
money,  as  part  of  the  funds  of  the  society,  consisting  of  the  non-expelled  members. 

Although  a  nonregistered  friendly  society  may  be  illegal,  yet,  after  registry,  the  Coozt  viU 
decide  on  questions  which  rt- late  to  circumstances  occurring  before  registration. 


YEATES  V.  ROBERTS. 

1  HE  plaintiffs  in  this  case  styled  themselves  members  of  t 
friendly  society  called  the  Birmingham  District  of  the  origiuJ 
Wolverhampton  Loyal  Order  of  Odd  Fellows,  and  the  bill 
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filed  on  behalf  of  the  pl|ii|^tiffa»  wd  all  otUera  ipter^sted  in  the  ^^^^• 
truat  funds  of  the  aaid  aooiety,  except  the  dofendwt  The  yicb- 
friendly  society  in  question  was  formed  fit  Birmingham  in  1839,   Chancbllob 

and  the  members  thereof  were  men^bers  of  tiie  original  WolverT        

hampton  society ;  but  the  fun4s  of  the  district  sodety  belonged  Y«at«« 
to  the  members  of  the  district  society  only.  The  district  wciety  Ro»Mmfc 
was  composed  of  varioHS  branches  ^Isd  ladgea.  and  the  defend- 
ant Boberts  was  a  ipember  of  the  '*  3ritoQs*  Ition  Lod^e,"  and 
some  of  the  funds  of  the  district  spc^ty,  apiounting  to  sievera) 
hundred  pouAds,  were  placed  in  the  hands  of  the  defend£^it»  9^ 
an  officer  of  the  eociety.  Jn  )851  it  was  proposed  to  mak^ 
some  alterations  in  the  laws  of  the  district  society ,,  but  several 
of  the  lodges  objected  to  thep^  ^iod  contended  that  those  alteran 
tions  could  not  be  xnade  withQut  the  consent  of  all  the  nfiepob^i??*^ 
The  alterations  were,  however^  carried  Qut ;  byt  there  was  nq 
eyidence  to  show  that  they  were  made  by  a  miyority^  oi?  in  what^ 
manner  they  were  made.  Upon  these  circumstances  taking  places 
the  *<  Britons'  Lion  Lodge,"  to  which  the  defendant  belonged,  i^d 
another  lodge,  ceased  to  pay  the  contributions  and  fines  which 
they  were  called  on  to  pay,  and  in  consequence,  were,  at  the 
forty-ninth  quarterly  meeting  of  the  district  society,  suq)ended 
therefrom ;  and  at  the  fiftieth  quarterly  meeting,  no  returns  or 
payments  having  been  made  by  the  '*  Britons*  Lion  Lodge  "  and 
another  lodge,  they  were  both  expelled  from  the  district  sodety 
by  a  resolution  of  the  meeting;  and  subsequently,  six  other 
lodges  were  expelled.  The  plaintiflb  stated  these  facts  in  theix^ 
bill,  and  the  defendant  did  not  deny  that  the  above-mentioned 
resolutions  were  passed  at  the  meetings,  but  he  alleged  that  the 
members  of  eight  lodges^  of  which  he  was  one,  withdrew  from 
the  forty  •ninth  meeting ;  and  he  said  that  it  was  resdyed  by 
the  members  of  these  eight  lodges,  that  the  members  of  thei 
said  lodge  who  had  assented  to  the  alterations  in  the  rules  and 
regulations  had  withdrawn  themselves  from  the  district  society, 
and  had  in  fact  formed  a  new  society ;  and  that  the  eight  lodges 
which  remained  under  the  original  rules  and  regulations,  ever 
since,  and  now,  constituted  the  district  society.  It  appeared 
that  there  were  altogether  tlurty-seven  lodges ;  that  the  eight 
lodges  contained  347  members,  and  that  the  registered  district 
society  contained  1197.  In  1852  the  district  society  waa 
registered  under  the  Friendly  Societies  Act,  13  &  14  Vict 
a  115.,  and  the  affidavit  of  the  secretary  stated  that  he  caused 
the  rules  and  orders  of  the  society  to  be  registered,  and  that 
the  name  of  the  society  was  altered  by  omitting  the  words 
'<  Birmingham  District,"  because  Mr.  Tidd  Pratt,  the  registrar, 
objected  to  them.  A  meetiqg  of  the  society  was  held  in  July 
1853,  when  the  plaintiffs  were  elected  ^nd  appointed  trustees 
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JudgmeHt, 


of  the  said  Bocietj,  in  accordance  with  the  rales  and  orders 
The  defendant  refused  to  surrender  the  money  in  his  hands, 
and  thereupon  this  bill  was  filed,  praying  that  he  might  be 
ordered  to  deliver  them  up  to  the  plaintiff.    * 

Mr.  Sdwyn  and/ Mr.  Osier ^  for  the  plaintiffs,  cited  Hodges  y. 
WaU.  (a) 

Mr.  Glasse  and  Mr.  Pownall,  for  the  defendant  The  societj 
had  no  power  to  expel  a  whole  lodge.  It  was  the  law,  that  if 
any  brother  neglected  to  pay  his  arrears  with  fineSj  on  quarterly 
nighty  he  should  be  suspended,  and  not  allowed  to  visit  his  own 
lodge  or  any  other  belonging  to  the  order  until  he  should  comply; 
and  if  he  should  not  comply  before  or  on  the  quarterly  meeting 
following,  he  should  be  expelled.  Secondly,  the  defendant  was 
an  officer  of  the  original  society,  and  the  plaintiffs  represented 
the  seceders.  The  plaintiffs  had  formed  themselves  into  a  new 
society,  and  adopted  a  new  set  of  orders.  The  laws  could  not 
be  altered  without  the  assent  of  all  the  members  of  the  sodety. 

Mr.  Selwyn  in  reply. 

The  Vicb-Chancellob.    All  this  unfortunate  dispute  be- 
tween these  members  seems  to  have  been  about  some  alteradon 
of  the  rules  of  the  society.     Prim&  facie^  they  must  be  tsken 
to  have  a  right  to  say  what  their  rules  shall  be ;  but  the  con* 
sequence  of  this  disagreement  seems  to  be,  that  two  of  the 
lodges  which  compose  the  body  of  the  Birmingham  branch  of 
Odd  Fellows  disagreed  about  the  payment  of  a  contribution 
which  the  lodges  were  under  obligation  to  pay,  and  there  is 
some  controversy  as  to  what  took  place  at  the  meeting.     I  think 
the  evidence  is  in  favour  of  that  which  is  alleged  by  the  bill  to 
have  taken  place.     [His  Honour  then  commented  on  the  eri- 
dence.]     A  resolution  was  then  passed  at  one  of  the  meetings, 
suspending  the  lodge^  and  subsequently  expelling  the  lodge ; 
not  in  terms  expelling  the  individuals  composing  the  lodge, 
but  expelling  the  lodge  itself  bodily,  which,  in  fact,  is  expeUii^ 
all  the  members  of  that  lodge.     It  appears  to  me,  not  only  that 
that  took  place,  but  was  acquiesced  in  to  some  extent  by 
Koberts,  and  not  disputed  by  any  one  else ;  for  in  a  letter  written 
some  months  afterwards,  Boberts  signs  himself  **  ex- member,'* 
and  recognizes,  in  fact,  that  he  had  been  a  member,  and  now 
had  ceased  to  be  one,  not  by  virtue  of  any  personal  expulsion, 
but  by  the  expulsion  of  the  lodge  of  which  he  had  been  a  mem- 
ber.    It  appears  also,  that  the  persons  representing  the  parent 
society  at  Wolverhampton  seem  to  have  recognized  the  pro- 
priety of  these  proceedings  taken  as  to  the  expulsion ;  and  then 
it  was  thought  expedient  by  the  persons  who  continued  in  the 

(a)  22  L.  T.  Bep.  144. 
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district  society  after  the  expulsion  of  the  lodge  In  question,  to 

do  that  which  I  think  was  very  wisely  done,  and  to  have  that 

society  registered.     There  can  be  no  doubt  that  by  registering 

a  society  of  this  sort,  though  secret  societies  may  still  be  illegal, 

the  society  becomes  legal     A  case  came  before  me  when  sitting 

at  the  Court  at  Durham,  as  to  the  illegality  of  the  Odd  Fellows' 

Society,  and  I  was  obliged  to  conclude  that  if  not  registered,  it 

was  illegal  under  the  statute  39  Grea  3.     When  they  came  to 

register  themselves,  no  doubt,  the  body  seeking  registration 

was  the  body  which,  up  to  that  time,  had  been  known  as  the 

Birmingham  District  of  the   original  Wolverhampton  Loyal 

Order  of  Odd  Fellows,  and  for  a  reason  which  I  cannot  say  is 

obTious,  Mr.  Tidd  Pratt  objected  to  that  portion  of  the  title, 

and  cut  off  the  first  three  words,  calling  them  the  Original 

Wolverhampton  Loyal  Order  of  Odd  Fellows,  which,  in  fact, 

was  the  title  of  the  whole  body,  of  which  these  district  lodges 

were  a  portion.     I  cannot  see  how  that  makes  the  society,  when 

registered,  different  from  what  it  was  before.     At  first  I  thought 

there  might  be  a  diflSculty,  but  I  think  there  is  nothing  which 

prevents  it  from  being  the  same  society. 

In  the  case  before  Yice-Chancellor  Wood,  Hodges  v.  fVcJe, 
the  society  was  also  registered  in  a  different  name,  but  still  it 
was  considered  aa  the  same  society.  It  appears,  then,  that  in 
pursuance  of  the  rules  of  the  society,  trustees  were  appointed 
who  were  authorized  to  hold  the  funds,  and  as  these  funds  be*- 
long  to  this  society,  the  only  question  is,  what  are  the  compo- 
nent parts  of  the  society  ?  The  defendants  contend,  it  consists 
of  those  who  had  continued  orthodox,  though  they  had  been 
expelled,  and  that  the  expelling  parties  are  to  be  regarded  as 
withdrawing,  and  establishing  a  new  body.  My  opinion  is, 
that  that  is  not  a  sound  or  just  view ;  I  do  not  express  any 
opinion  as  to  the  propriety  of  expelling,  and  it  is  not  necessary 
that  I  should  do  so.  I  have  only  to  determine  whether  the 
body  represented  by  the  plaintiffs  is  the  society  which  was 
originally  called  the  Birmingham  District  Society,  or  whether 
the  defendants  are  that  body.  The  funds  belong  to  that  body, 
and  ought  to  be  in  the  hands  of  that  body ;  the  trustees  appear 
duly  appointed,  and  are  plaintiffs ;  therefore,  I  think  they  are 
entitled  to  a  decree  for  payment  over  of  the  money.  The  only 
question  is  about  the  costs  of  the  suit ;  and  I  do  not  see  on 
what  ground  I  can  refuse  to  make  the  defendant  pay  the  costs 
of  the  suit.  He  ought,  on  application,  to  have  done  what  he 
was  asked  to  do,  and  he  must  pay  the  costs. 

Solicitors  :  R.  A.  Parker  ;  and  Fearon  Sf  Clabon* 

EQ. — YOU  III.  3  H 
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Where  one  of 
two  partners 
holds  an  office 
personal  in 
Its  nature,  the 
emoluments  of 
which  are  by 
the  terms  of 
the  partnership, 
to  be  equally 
divided  be- 
tween the 
partners,  a 
debt  incurred 
in  respect  of 
such  office  is 
not  a  partner^ 
ship  but  a 
priyate  debt 

Statement 


ALSTON  V.  SIMS. 

IHIS  was  an  adjourned  summons  iiom  chambers,  where 
accounts  were  being  taken  of  the  partnership  receipts  and  pay- 
ments of  the  firm  of  Sims  and  Unwin,  solicitors. 

In  1832,  W.  S.  Sims,  being  steward  of  certiun  manors,  and 
receiver  of  certain  quit  rents  belonging  thereto,  (the  property  of 
Thomas  Alston,  Esq.)  and  also  of  the  rents  of  the  estates  of 
Gobert's  Charity,  took  Thomas  Unwin  into  partnership,  at  the 
request  of  Mr.  Alston.  Articles  of  partnership  were  accord- 
ingly entered  into  by  Sims  and  Unwin,  containing  (amongst 
others)  stipulations  as  to  the  payment  of  all  moneys  received  on 
account  of  the  partnership  into  a  bank  which  was  to  be  agreed 
upon  by  both  parties ;  and  article  5.  was  to  the  effect  that  undl 
the  said  parties  should  agree  upon  opening  a  joint  account  at  the 
bankers,  all  and  every  sum  and  sums  of  money  which  shoald  be 
received  by  either  of  the  partners  on  account  of  the  copartne^ 
ship  business,  or  for  fees,  rewards,  or  gratuities,  should  from 
time  to  time  be  deposited  and  remain  in  the  hands  of  such  one 
of  the  said  parties  as  they  should  from  time  to  time  matoally 
agree  upon,  in  trust  for  the  joint  use  and  benefit  of  both  the 
said  parties,  according  to  their  respective  interests ;  and  that 
out  of  such  moneys,  as  far  as  the  same  should  extend,  what  was 
expedient  and  necessary  for  stamps,  fees  to  counsel,  or  otherwise 
for  carrying  on  the  said  business,  should  be  supplied. 

Art.  17.  '^That  if  either  of  the  said  partners  shall  at  any  time 
during  the  continuance  of  the  said  copartnership  be  appointed 
receiver  of  the  rents  and  profits,  or  other  annual  produce  of  any 
estate  or  property  which  shall  belong  or  be  made  a  secnrity  to 
any  client  or  clients,  or  other  person  or  persons,  the  salary  to 
which  the  partner  so  for  the  time  being  appointed  receiver  as 
aforesaid  shall  be  entitled  as  such  receiver,  shall  be  deemed  part 
of  the  profits  of  the  said  copartnership,  but  that  the  receipts  and 
payments  are  to  be  conducted  by  the  party  so  appointed  receiver 
as  aforesaid." 

Art.  18.  «  That  the  said  W.  S.  Sims  is  to  continue  alone  receiver 
of  the  rents  and  profits  of  the  estates  he  is  now  appointed  re* 
ceiver  for,  and  to  act  in  the  direction  of  the  same,  and  alone  to 
sign  receipts  for  the  payments  of  the  rents  and  profits  made  in 
respect  of  such  estates,  and  to  receive  the  same ;  and  all  such 
sums  when  received  are  to  be  paid  to  the  account  of  the  parties 
for  whom  the  same  are  received,  immediately,  or  at  such  times 
as  the  same  have  been  accustomed  to  be  usually  made ;  and, 
until  payment  made,  are  to  continue  in  the  custody  of  tlic  said 
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W.  &  Sims;  but  that  the  said  Thomas  Unwin  is  to  be  at     ,  ^^^^-  , 
liberty  at  all  reasonable  times  to  peruse  and  inspect  the  rent        Vice- 
and  other  accounts  relating  to  such  receivership.     And  that  the  kwdbmlet. 

said  W.  S.  Sims  is  alone  to  continue  steward  of  the  manors  he        

is  now  acting  as  steward  for,  and  to  receive  the  fines  due  in 
respect  of  admission,  and  other  payments  made  in  respect  of  the 
court  business  of  the  said  manors,  and  to  account  for  the  same 
to  the  proper  parties,  and  is  to  receive  the  fees  due  as  steward, 
and  alone  to  give  receipts  for  the  same,  and  to  conduct  the 
business  of  the  courts ;  and,  when  received,  is  to  account  for 
and  pay  the  same  according  to  the  mode  of  payment  adopted 
by  the  firm  in  respect  of  bills  due  to  the  partnership  generally ; 
and  such  fees  are  to  form  part  of  the  partnership  profits,  and 
the  expense  of  making  up  the  courts  and  accounts  is  to  be  sus- 
tained in  the  proportions  of  the  other  parts  of  the  partnership 
business." 

In  1839  the  firm  opened  an  account  with  a  bank,  but  no  mo- 
neys received  for  the  said  stewardship  or  receivership  were  paid 
into  the  partnership  account,  and  the  account  was  finally  closed 
in  1843;  and  after  that  time  each  partner  kept  a  private  bank- 
ing account  for  all  moneys  received  in  the  way  of  business,  ac< 
counts  being  from  time  to  time  made  out  between  the  partners, 
up  to  the  end  of  December  1850.  Mr.  Alston  subsequently  sold 
the  before-mentioned  manors  to  a  Mr.  Hodgson,  and  it  was  then 
stipulated  that  Mr.  Sims  should  hold  the  office  of  steward  for  his 
life.  Accordingly,  he  continued  so  to  act,  and  to  receive  the  quit 
rents,  and  retained  them  in  his  own  hands  until  they  were  paid 
over.  He  charged  a  commission  on  the  receipts,  and  carried  it  in 
to  the  partnership  account ;  and  all  the  accounts  were  made  out 
against  Mr.  Hodgson,  in  the  name  of  Mr.  Sims.  Mr.  Sims  died 
in  1853,  and  at  the  time  of  his  death  it  appeared  that  there 
was  a  balance  due  to  Mr.  Hodgson  of  179/.,  and  one  of  63/.  to 
the  Gobert's  Charity. 

The  present  suit  was  one  instituted  by  the  creditors  of  Mr. 
Sims,  and  it  was  agreed  that  the  partnership  accounts  should  be 
taken  in  the  suit. 

Mr.  Unwin  took  in  a  claim  for  the  sums  of  179Zi  and  63/. 
paid  by  him,  as  part  of  the  partnership  account.  This  was  ob- 
jected to  by  the  administratrix  and  the  creditors  of  Mr.  Sims, 
on  the  ground  that  the  debt  was  not  a  partnership  debt,  but  a 
private  demand  against  Mr.  Sims ;  it  being  contended  that 
although  the  profits  of  the  offices  of  receiver  of  the  quit  rents 
and  steward  of  the  manor,  were  by  the  articles  equally  divisible, 
yet  that  all  the  payments  and  receipts  were  by  Mr.  Sims  alone^ 
and  could  not  form  part  of  the  partnership  account. 
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Vice- 


paying  these  sumSy  as  they  were  partnership  debts :  Bbdr  v. 
WiS^T.    ^^^^  («)»  ^^%^  ^«  JP^rttL  p.  260.,  Clavering  v.  WeHley{h\ 


AUBTON 
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Judgment 


and  Brown  v.  De  Tastet  (c),  were  referred  ta 

Mr.  Eddis,  for  the  pluntiffs,  cited  Ex  parte  Parker,  {d) 


The  Vice-chancellor  observed  that  the  questioa  of 
course  depended  upon  whether  the  two  sums  were  debts  (nun 
the  partnership.  If  they  were^  then  of  course  the  claim  was 
properly  made  by  Mr,  Unwin^  on  behalf  of  the  partnership. 
On  the  other  hand^  though  these  debts  might  form  a  6sm 
against  the  estate  of  Sims,  yet  if  they  were  not  partnership 
debts,  they  should  not  be  included  in  the  partnership  aoooont 
There  was  no  question  as  to  the  liability  of  Sims.  £His  Honoar 
then  stated  the  facts,  reading  extracts  from  the  articles  of  part- 
nership.] Now  the  question  depended  upon  this,  whether,  in  the 
lifetime  of  Sims,  Mr.  Hodgson  could  or  could  not  have  brought 
an  action  for  this  sum  against  Unwin  and  Sims  jointly,  or 
against  Unwin  alone,  after  the  death  of  Sims.  It  had  been 
contended  that  in  any  trade  or  business,  which  partners  cany 
on,  if  another  person  enters  into  a  contract,  the  profits  of  which 
will  be  divided  between  the  partners,  then,  whatever  arrange- 
ment the  parties  may  make  between  themselves,  both  are  liable 
to  that  third  person.  Of  the  general  rule  there  could  be  no 
doubt,  but  the  question  was  as  to  the  case  of  an  office  which 
was  not  of  itself  a  trade  or  business,  and  as  to  which  the 
specific  remuneration  was  not  profit,  in  the  ordinary  sense  of 
the  term,  but  an  emolument  or  a  salary  receivable  by  the  person 
holding  the  office.  Now  the  office  of  steward  is  personal;  it  is 
probably  possible  for  two  persons  to  be  joint  steward^  but 
whether  there  are  one  or  two  the  office  is  personal,  and  what- 
ever  is  derived  from  it  is  received  by  way  of  fees.  The  emo* 
lument  is  not  profits  in  the  ordinary  sense  in  which  the  word  is 
used,  as  applicable  to  a  trade  or  business,  meaning  the  profit  on 
the  balance  of  outlays  and  receipts,  but  simply  an  emolument: 
and  not  being  able  to  find  any  rule  on  the  subject,  his  Honour 
was  of  opinion  that  it  did  not  follow  that  if  a  person  holding  a 
personal  office  agreed  with  another  to  share  the  emolument  of 
the  office,  those  two  persons  were  thereby  constituted  partnen 
in  the  office.  It  might  be  illustrated  in  this  way:  ooold 
Unwin  and  Sims  have  brought  an  action  against  the  lord  of  the 
manor  to  recover  from  him  anything  that  might  be  due  to  them  in 


(a)  5  Hare,  542. 
(6)  3  P.  W.  402. 


(c)  Jac.  284. 

{d)  2  Mont  Deao.  &  De  G.  51 1. 
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their  character  of  atewards?    Or  suppose  the  lord  had  thought  fit        ^^^'  ^ 
to  oust  or  to  endeavour  to  oust  Sims  from  the  office,  could  Unwin        vicb- 
and  Sima  together  have  brought  an  action  against  the  lord?   CaAKcaixoB 

If  they  were  partners  in  the  stewardship,  his  Honour  conceived        

that  they  could ;  but  as  it  was,  he  thought  they  could  not ;  and 
that,  to  a  certain  extent,  showed  how  the  matter  stood.  There 
were  very  few  cases  bearing  at  all  upon  the  matter. 

Brandon  v.  Hubbard  (a)  was  a  case  where  one  of  two  solici- 
tors was  appointed  sheriff's  replevin  clerk.   That  was  the  nearest 
case,  but  it  did  not  very  precisely  bear  upon  the  question,  and 
there,  though  the  business  was  actually  done  in  the  office,  and 
as  much  by  one  partner  as  by  the  other,  it  was  held  that  the 
action  would  not  lie.      But  here,  though  the  parties  did  not 
exactly  stipulate  that  there  should  not  be  any  partnership  in  the 
office  of  steward,  yet  they  did  stipulate  that  Sims  alone  was  to 
have  the  business  and  receive  the  various  fees,  and  that  such 
money  should  not  come  into  the  partnership  funds.      But  then 
there  was  this, — that  a  certain  bill  of  costs  and  charges  was  sent 
to  Mr.  Hodgson  after  the  death  of  Sims,  treating  them  as  due 
to  the  partnership.     Mr.  Hodgson  then  received  from  Unwia 
what  was  due  to  him  from  Sims,  and  paid  the  amount  of  costs 
and  charges,  not  setting  one  off  against  the  other;  thus  showing 
perhaps  that  there  was  a  doubt  whether  they  were  not  due  in 
different  rights.      But  these   accounts  were  not  rendered  to 
Mr.  Hodgson  till  after  the  death  of  Sims ;  and,  therefore,  it  was 
Unwin's  own  doing  if  it  was  not  in  accordance  with  his  rights. 
So  that,  if  there  were  not  more  appearing  than  these  two  bills, 
it  could  not  be  held  that  this  179/1  was  a  liability  of  the  part- 
nership, and,  consequently,  a  liability  of  Un win's.     As  surviving 
partner  he  might  have  made  payment  on  behalf  of  Sims,  and 
might  have  a  right  as  against  the  estate  of  Sims  to  stand  in  the 
shoes  of  Mr.  Hodgson,  but  the  dry  question  to  be  determined 
here  is  whether  Unwin  was  entitled  to  set  off  these  items,  the 
fact  probably  being  that  the  estate  of  Sims  was  not  sufficient  to 
pay  the  debts  in  full,  for  which  reason  it  made  some  difference 
to  Unwin.     Then,  as  to  the  receivership  of  Gobert's  Charity, 
and  as  to  so  much  of  the  179/.  as  related  to  the  receivership  of 
the  quit  rents,  it  appeared  in  these  cases  also  that,  though  it 
was  more  common  for  a  receivership  to  be  held  by  solicitors, 
the  intention  being  that  the   uhole  firm  should  be  receivers, 
whilst  one  only  was  named  for  convenience,  and  they  then  made 
and  received  payments  in  common,  still,  looking  at  the  thing 
strictly,  it  was  not  a  trade  or  business,  but  was  only  an  office, 
though  often  coupled  with  the  business  of  solicitor ;  but  it  was 

(a)  4  Moore,  367. 
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an  independent  office,  remunerated  by  a  salarj,  or  by  a  commu- 
eion,  or  per  centage.  It  did  not  appear  distinctly  whether  Sims 
was  remunerated  by  a  salary,  or  by  a  per  centage.  The  word 
used  in  the  articles  of  partnership  is  **  salary/'  and  here  i^q, 
where  the  word  *^  profits  "  is  commonly  used,  it  is  used  in  a  veiy 
difierent  sense.  There  appeared  to  be  no  authorities  on  the 
subject,  but  much  that  had  been  said  applied  to  this  case,  for  it 
was  arranged  between  the  partners  that  the  remunention 
should  be  divided  between  them  with  the  same  express  stipult* 
tions  that  no  moneys  received  on  behalf  of  the  persons,  the  rents 
of  whose  estates  are  received,  should  come  into  the  partnership 
accounts,  but  should  be  retained  by  Sims  as  receiver;  and 
nothing  was  to  be  brought  into  the  partnership  accounts  but 
the  salary.  And  here  again  there  had  been  a  bill  of  costs,  which, 
as  it  was  contended,  showed  that  it  was  a  partnership  matter. 
But  this  bill  also  seemed  to  have  been  made  out  by  Unwin 
after  the  death  of  Sims ;  and,  in  face  of  the  express  stipulation 
that  the  emolument  only  was  to  be  divided,  it  would  be  difficult 
for  Unwin  now  to  say  that  everything  which  was  due  from 
Sims  in  respect  of  these  estates  was  due  from  the  partnership. 
I  think,  therefore,  that  Mr.  Unwin  was  not  entitled  to  be 
allowed  these  items  in  the  partnership  account. 

Solicitors:   S.  Raven;  and  Braikenridge  ^  Sons. 
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AprU  21. 
May  24. 

Where  one  of 
several  sureties 
has  paid  the 
whole  debt  he 
is  entitled  to 
recover  against 
his  co-sureties 
their  respec- 
tive shares, 
irith  interest 
from  the  time 
of  payment; 
and  although 
some  of  the 
co-sureties 
before  the 
Court  may  be 
insolyent,  they 
must  bear 
their  own 
costs  of  suit 
up  to  the 
hearing. 


HITCHMAN  V.  STEWART. 

1  HE  original  bill  in  this  case  was  filed  by  Joseph  Hitchuan, 
one  of  the  sureties  of  William  Green,  collector  of  taxes  for  the 
parish  of  St.  Pancras,  against  a  co-surety,  the  representati?e  of 
a  deceased  co-surety,  and  the  principal  debtor,  for  contribution 
and  repayment  of  moneys  advanced  on  behalf  of  the  principal 
Green  had  entered  into  four  bonds  with  the  Commissionera  of 
Taxes  for  the  due  performance  of  his  duties,  and  payment  of  all 
moneys  received  by  him  as  such  collector.  The  bonds  were  in 
the  sums  of  130/.,  46007.,  6000/.,  and  120/.  respectively;  the 
defendant  Green  being  the  obligor,  the  Commissioners  of  Taxes 
the  obligees,  and  William  Johnson,  Frederick  Green,  AlfieJ 
Sutor,  Fanny  Stewart,  and  Joseph  Hitchman,  the  co-sureties. 
In  December  1 846,  William  Green  resigned  his  office  of  col- 
lector in  consequence  of  having  become  insolvent  Hitchman 
paid  the  sum  of  400/.  in  the  beginning  of  1847  in  respect  of 
moneys  due  from  William  Green  to  the  Commissioners,  and 
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subaequently  two  other  sums  of  33/.  6s»  Id.  and  371/.  13«.  Zd., 
together  with  the  costs  of  two  actions  which  had  been  brought 
against  him.  William  Green  made  no  payment  whatever  to 
Hitchman  by  way  of  reimbursement  Fanny  Stewart  died  in 
1848,  and  by  her  will  made  the  defendant,  Stewart,  her  exe* 
cutor.  The  bill  stated  all  these  facts,  and  charged  that  the 
defendant,  Stewart,  had  assets  sufficient  to  answer  the  plain- 
tiff's clfdm.  It  also  alleged  that  the  co-sureties  had  notice  of 
William  Green's  default;  it  alleged  the  insolvency  of  both 
William  Green  and  Frederick  Green ;  and  prayed  contribution 
from  the  defendants,  Sutor  and  Stewart,  in  respect  of  the  sums 
paid  by  the  plaintiff  on  account  of  William  Green,  with  in- 
terest, and  the  costs  of  the  suit  The  plaintiff  having  died, 
the  cause  was  revived ;  and  at  the  hearing  the  usual  reference 
was  made,  and  inquiries  directed.  The  cause  now  came  on  to 
be  heard  on  further  consideration,  the  bill  having  been  amended 
by  making  the  other  co-sureties,  Johnson  and  Frederick  Green, 
defendants. 

Mr.  (7.  P.  Cooper  and  Mr.  Tripp,  for  the  plaintiff,  contended 
that  he  was  entitled  to  interest  upon  the  money  paid  by  him 
from  the  respective  times  of  payment.  They  referred  to  Browne 
V.  Lee  {a),  Madox  y.  Jackson  (b),  Collins  v.  Griffith  {c)^  Latoson 
V.  Wright  {d)y  Peter  v.  Eich(e),  and  JPetre  v.  Duncombe.  (jg) 

Mr.  Lewin,  for  the  executor  of  Fanny  Stewart,  contended 
that  the  plaintiff  was  not  entitled  to  interest  in  this  case. 

Mr.  Pearson,  for  William  Green,  referred  to  Angerstein 
V.  Clarke  (A),  Cockburn  v.  Thompson  (t),  and  Caulfield  v. 
Maguire.  (A) 

Mr.  Peachey  appeared  for  Frederick  Green. 
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The  Yies-CHANCELLOR.  The  only  questions  here  are.  Judgment. 
first,  that  of  interest;  and  secondly,  how  the  costs  of  the 
different  parties  are  to  be  borne.  It  appears  to  me  that  the 
case  of  Lawson  v.  Wright  is  strongly  in  point,  especially  as  to 
the  question  of  interest.  The  plaintiff  has  paid  in  all  about 
800/.,  and  is  undoubtedly  entitled  to  contribution  from  each  of 
the  oth^r  co-sureties ;  that  is,  to  one  fifth  of  the  whole  from  each 
of  the  other  four,  supposing  them  all  able  to  pay.  But  Frede- 
rick Green  is  insolvent;  the  plaintiff,  therefore,  has  a  right  to 
recover  his  share  from  the  other  three.  Then  comes  the  ques- 
tion of  interest.     The  case  of  Peter  v.  Rich  does  not  apply  to 


(a)  6  B.  &  Cr.  689. 
(fi)  3  Atkjnfl,  405. 
(c)  2  P.  Wms.  313. 
Id)  1  Cox,  275. 
(0  1  Rep.  in  CL  19. 


(jg)  2  L.  M.  &  Pol.  Pr.  Cas.  107. 

(A)  3  Swanst.  147.  n. 

(0  16Ves.  321. 

(A)   2  Jo.  &  Lat.  141. 
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the  present.  That  case  ojily  decided  that  if  a  surety  makes  a 
payment  in  respect  of  the  liability  of  all  his  co-snretiea,  such 
liability  being  for  the  repayment  of  a  sum  formed  partly  of 
principal  and  partly  of  interest,  he  is  entitled  to  recover  the 
share  of  what  he  has  paid,  but  not  interest  upon  it,  at  that 
would  be,  in  effect,  interest  upon  interest.  In  Petre  v.  Dm- 
combe  there  was  an  express  indemnity  given.  In  that  case  the 
measure  of  damages  for  a  breach  of  the  covenant  of  the  prin- 
cipal debtor  to  pay  the  money,  whereby  the  surety  became 
liable,  and  was  compelled  to  pay  in  his  steady  was  the  point  to 
be  ascertained ;  the  surety  contending  that  he  was  entitled  to 
interest  on  the  money  which  he  was  so  compelled  to  pay. 
ErU  J.  said,  ^*  It  appears  to  me  that,  as  the  damages  ought 
to  indemnify,  and  as  the  surety  has  been  damnified  by  loong 
the  interest  of  the  money  which  he  so  paid,  he  is  entitled  to 
interest.''  But  in  the  present  case  there  is  no  express  in- 
demnity, and  Petre  y.  Duncambe  is  not,  therefore,  oondosiTe. 
The  case  of  Lawson  v.  Wright^  however,  appears  in  thb  respect 
to  be  exactly  like  the  present.  That  decision  seems  to  me  to 
be  quite  in  accordance  with  the  principles  of  justice,  and  as  I 
find  no  authority  against  it,  although  cases  at  Law  have  been 
referred  to  where  no  interest  was  given,  I  must  bow  to  its 
authority.  It  is,  in  my  opinion,  a  fair  and  just  principle  that 
when  two  or  more  persons  concur  in  being  sureties  for  a  prin- 
cipal debtor,  there  is  in  Equity  —  I  give  no  opinion  as  to  vbat 
may  be  the  rule  at  Law, — at  least  an  implied  agreement  by  eadi 
co-surety,  to  indemnify  each  other ;  that  is  to  say,  that  each  will 
bear  an  aliquot  part  of  the  entire  loss  sustained  by  the  others, 
nnd  that  with  compensation  in  the  nature  of  interest  for  the 
money  so  paid  or  lost.  It  was  on  this  principle  that  Lawtan  v. 
Wright  was  decided ;  and  I  feel  bound  by  its  authority.  It  is 
also  observable  that  in  Seton  on  Decrees  (2nd  edit.),  Laws9H  v. 
Wright  is  brought  down,  by  reference  to  the  more  recent 
cases,  to  the  present  time.  I  must,  therefore,  decide  that  the 
original  plaintiff^s  estate  is  entitled  to  the  interest  he  claims. 

As  to  the  costs,  the  case  of  Lawson  v.  Wright  is  not  precisely 
in  point.  That  was'the  case  of  two  co-sureties,  both  of  whom 
were  solvent ;  here,  there  are  five,  one  of  whom  is  insolvent 
There,  the  defendant  improperly  resisted  the  plaintifi^s  demand; 
here,  there  is  no  improper  contention,  and  the  plaintiff  as  well 
as  the  defendants  is  obliged  to  resort  to  this  Court,  to  ascertaia 
the  amounts  to  be  paid  by  the  defendants  respectively.  So  far 
the  present  is  a  case  in  which  I  ought  not  to  do  what  was  done 
in  Lawson  v.  Wright,  but  ought  to  leave  each  of  the  parties, 
viz.,  the  plaintiff  and  the  defendant?,  to  bear  their  own  costs. 
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William  Johnson  has  agreed  to  bear  big  own.  As  to  Frederick 
Green,  who  is  admitted  to  be  insolyent,  it  was  argued  that  be 
ought  to  have  bis  costs,  because  a  useless,  and  therefore  un«* 
necessary  party.  I  cannot  accede  to  such  an  argument  from  a 
person  who  admits  bis  liability,  but  says  that  be  is  unable  to 
pay  his  share  of  what  is  due  to  the  pontiff's  estate ;  and  he 
must,  therefore,  pay  his  own  costs.  As  to  William  Green,  the 
principal  debtor,  he  is  clearly  not  an  improper  party  to  the  suit ; 
the  plfuntiffs  might  have  proceeded  without  him ;  but  then  they 
must  have  alleged  and  proved  his  insolvency*  In  Lawsan  v. 
Wrighty  George  Watson,  the  principal  debtor,  was  made  a  party, 
but  no  relief  prayed  against  him.  The  decree,  therefore,  must 
be  in  substance  the  same  as  in  Lawsam  v*  WrigkL 

Solicitors:   Trail;   Bni  Hibbard. 


1S55. 

VlCB- 

Chancellor 
KnrDKasLBT. 


HiTCBMAK 
V. 

Stbwabt. 


STODDART  v.  NELSON. 
STANGER  t;.  NELSON. 

James  freeman,  by  his  wiU  dated  in  March  1847, 
after  making  certain  bequests,  gave  all  his  freehold,  copyhold, 
and  leasehold  property  to  trustees  upon  trust,  in  the  event  of 
hid  son  dying  under  twenty-one  and  without  issuer,  for  sale  and 
inyestment ;  and  the  testat(»r  directed  his  trustees  to  stand  pos- 
sessed of  the  trust  funds  '^  in  trust  for  and  to  pay  the  same  to 
all  his  eousitu  who  should  be  living  at  his  decease,  in  equal 
shares,  their  executors,  administrators,  and  assigns,  for  their 
own  use  and  benefit.'' 

The  testator  died  <m  the  3rd  of  January  1848,  and  his  son 
died  on  the  20th  of  April  1854,  under  twenty-one  years  of  age, 
and  without  issue. 

The  first  of  the  iibove  causes  was  a  claim  by  some  of  the 
testator's  second  cousins  against  the  trustees  of  his  will  and  his 
first  cousins,  for  the  administration  of  the  testator's  real  «id 
personal  estate,  and  for  carrying  into  execution  the  trusts  of  his 
will  (or  the  benefit  of  the  plainti&  in  that  suit,  and  all  other 
the  cousins  of  the  testator ;  and  the  cause  of  Stanger  v.  Nelson 
was  a  bill  by  the  testator's  first  cousins  against  the  trustees  of 
his  will  and  his  first  cousins  once  removed  and  second  cousins, 
praying  for  a  declaration  that  the  testator's  first  cousins  living 
at  his  decease  were  entitled  to  his  residuary  real  and  personal 
estate  in  equal  shares,  in  exclusion  of  any  other  of  his  cousins. 

The  two  causes  came  on  together  for  hearing. 


VlCB- 
CBANCELLOa 

Stuabt. 

July  10»  11. 

Bequest  of 
personalty  to  off 
the  testator'g 
couatM  living 
at  his  decease. 
Held^  that  the 
testator's  first 
cousins  once 
removed,  and 
second  cousins, 
were  entitled 
to  participate 
in  the  bequest 
-with  his  first 
cousins. 

StattmaiL 
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VlCB- 

Chancexlob 

Stuart. 


Stoddart 

V, 
NfiLfiON. 

^Stakoeb 

17. 

Nblson. 


Mr.  Malins  and  Mr.  Fahevy  for  the  first  cousins  once  removed 
and  the  second  cousins,  cited  Caldecott  y.  Harrison  {a),  and 
Silcox  V.  Bell.  (A) 

Mr.  Bacon  and  Mr.  Batten^  for  the  first  cousins,  cited  Roach 
V.  Hammond  (c)y  Anon,  (rf),  Widmore  v.  Woodroffe  {e\  Rowland 
V.  Gorsuch  {g)y  Brandon  y.  Brandon  (A),  and  Shelky  t. 
Bryer*  (i) 

Mr.  Burdon  and  Mr.  C  ^Tc^cm/  for  other  parties. 


Judgment* 


The  Vice-Chancellob.  The  word  "  cou»n  **  is  most  ex- 
tensive in  its  description,  and  so  extensive  that  the  greatest 
inconvenience  would  arise  from  giving  effect  to  it  in  its  Lu^ 
sense.  On  the  other  hand,  when  the  word  is  distinctly  usedi 
and  where  the  testator  has  said  that  the  objects  of  his  bounty 
are  ''  all  his  cousins,"  there  would  be  extreme  difficulty  in  saying 
that  a  first  cousin  once  removed,  or  a  second  cousin,  is  not  in- 
cluded in  that  description. 

I  do  not  think  I  can  deal  with  the  case  on  the  same  footing  as 
that  on  which  the  Court  has  dealt  with  a  ^ft  to  '*  relations,"  or 
to  a  '^  family."  In  those  cases,  the  Court,  on  the  principle  of 
convenience,  has  restricted  the  class  of  persons  who  are  to  take 
under  the  gift  to  those  who,  by  the  Statute  of  Distributions, 
would  be  entitled,  as  in  the  case  of  an  intestacy.  I  ooncdre 
the  word  **  cousins  "  to  be  less  extensive  than  '^  relations,"  but 
there  is  the  authority  of  the  late  Vice-  Chancellor  of  Etyhmi  for 
saying  that  the  word  *^  cousins,"  if  used  simpliciter,  would  in- 
clude cousins  of  every  description.  I  should  have  been  glad  to 
have  found  some  authority  for  limiting  the  meaning  of  the  word, 
for  I  think  that  a  first  cousin  once  removed  requires  some  more 
specific  description  than  the  word  ^^  cousin."  But  whatever  my 
own  impression  may  be,  it  is  not  safe,  I  think,  when  I  find  the 
dictum  of  the  late  Vice-  Chancellor  of  England  extending  the 
meaning  of  the  word  "  cousins,"  simpliciter,  to  something  more 
remote  than  cousins  german,  and  saying  that  it  must  include 
cousins  of  all  descriptions,  that  I,  for  the  sake  of  convenience, 
should  adopt  the  rule  of  cousins  german  as  alone  controlling 
the  generality  of  the  expression.  I  am  not,  therefore,  prepared 
to  hold  that  a  first  cousin  once  removed,  or  a  second  cousin,  is 
not  within  the  meaning  of  the  words  of  the  gift^  ^Hoallmy 


cousms. 


)} 


There  are  no  words  here  in  the  context  to  narrow  the  agni* 


(a)  9  Sim.  457. 

(6)  1  Sim.  &  St.  301. 

(c)  Prec.  Ch.  401. 

(d)  1  r.  W.  327. 


(e)  Ambl.  636. 
(g)  2  Cox,  187. 
(A)  3  Swanst  812. 
(i)  Jac  207, 
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fication  of  the  expression,  and  the  atius  is  thrown  on  those  who 
seek  to  narrow  it.  But  the  only  way  in  which  they  assist  me  in 
doing  so  is  by  referring  to  the  rule  of  Law  with  referenoe  to  gifts 
to  '*  relations  "  and  '^  families."  But^  as  I  have  already  intimated, 
these  are  more  extensive  words  than  "  cousins."  I  think  there 
should  be  one  decree  in  both  suits,  with  a  declaration  that  the 
plaintiffs  in  the  case  of  Stoddart  v.  Nelson  are  included  in  the 
gift  '*  to  all  the  testator's  cousins  liidng  at  his  decease;  "  and 
there  must  be  an  inquiry  who  were  the  testator's  cousins  living 
at  his  decease.  At  the  same  time  the  description  must  stop 
somewhere,  and  when  I  have  a  certificate  stating  who  the  per- 
sons are  who  claim  as  cousins,  I  must  see  whether  any  of  them 
are  too  remote. 

Solicitors :  Rogerson  8f  Ford  ;  and  Gabriel 


1855. 

T 

VlCB- 

Chancbllor 

ST0ABT. 


Stoddabt 

V. 

Nblson. 

Stangkb 

V, 

Nblson. 
Judgment, 


SALOWAY  B.  STRAWBRIDGE. 

XjY  an  indenture  dated  in  February  1832,  George  Straw- 
bridge  conveyed  to  Archelaus  Hodges,  his  heirs  and  assigns, 
three  freehold  messuages  and  land  in  Lower  Montague  Street, 
Bristol,  by  way  of  mortgage,  to  secure  the  repayment  of  1000/., 
subject  to  the  usual  equity  of  redemption,  and  with  power  to 
A.  Hodges,  his  heirs,  executors,  administrators,  or  assigns,  to 
sell  in  case  of  default ;  and  it  was  thereby  declared  that  the 
receipts  in  writing  of  the  said  A.  Hodges,  his  heirs,  executors, 
administrators,  or  assigns,  for  the  sum  for  which  the  said  premises 
should  be  sold,  should  be  good  discharges. 

By  an  indenture  dated  in  April  1835,  A.  Hodges  transferred 
his  mortgage  debt  and  securities  to  Ebenezer  Saloway,  who, 
by  his  will  made  in  December  1837,  gave  all  his  real  and  per- 
sonal estate  and  effects  to  two  trustees  upon  certain  trusts 
therein  mentioned,  and  appointed  his  wife  his  executrix. 

Both  the  trustees  and  the  wife  died  in  the  lifetime  of  the 
testator,  and  upon  his  decease  in  December  1846,  letters  of 
administration,  with  the  will  annexed,  were  granted  to  Thomas 
Saloway,  the  brother  and  heir-at-law  of  the  testator,  and  also 
one  of  his  next  of  kin. 

Thomas  Saloway  died  in  December  1850,  leaving  Samuel 
Saloway  his  heir-at-law,  whereupon  administration  de  bonis  non 
of  £benezer  Saloway  was  granted  to  the  plaintiff,  who  was  his 
only  surviving  brother. 

By  an  indenture  dated  the  3rd  of  November  1853,  reciting 


VlCB- 

Chamcellob 
Wood. 

March  8. 

Power  of  sale  ; 
and  to  give 
receipts  in 
in  a  mortgage 
deed  to  the 
mortgagee, 
his  heirs, 
executors, 
administrators, 
or  assigns. 
The  mort- 
gage debt 
became  vested 
in  the  plaintiff, 
as  the  legal 
personal  re« 
presentatiye 
of  the  trans- 
feree of  the 
mortgagee, 
and  the  legal 
fee  in  the  heir- 
at-law  of  the 
transferee,  who 
afterwards 
conveyed  to  a 
trustee  in  trust 
for  the 
plaintifi^l 

Held,  that 
on  a  sale  by 
the  plaintiff, 
the  power 
was  well 
exercised,  and 
that  the  plain- 
tiff could  make 
a  good  title  to 
a  purchaser. 
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,  ^^^^'  .      (inter  alia)  that  on  the  death  of  Thomas  Salowaj  the  1^  estate 

VicB*         of  the  mortgaged  premisea  became  Tested  in  Samuel  Saloway , 

^"wooD^*    aa  the  heir-at-law  of  Ebenezer  upon  trust  for  his  perwnalreprc- 

sentative^  and  that  to  save  trouble  and  expense,  in  case  of  nie, 

Salowat       in  detaining  the  execution   of  any  indentures  by  Samuel,  by 
Strawbridge.  reason  of  his  residing  abroad,  the  latter  had  agreed  to  conTej, 

&C.,  it  was  witnessed  that  Samuel  Saloway  did,  by  the  direc- 
tion of  the  plaintiff,  thereby  convey  the  mortgaged  premisefl 
to  Benjamin  Saloway,  his  heirs  and  assigns,  upon  trust,  for 
the  plaintiff  or  other  the  persoual  representatives  for  the  time 
being  of  Ebenezer  Saloway,  and  to  be  conveyed  and  disposed 
of  as  he  or  they  should  direct 

The  mortgage  money  being  still  unpaid,  the  plaintiff,  on  the 
6th  of  July  1853,  in  exercise  of  the  power  of  sale  contained  in 
the  mortgage  deed,  caused  the  mortgaged  premises  to  be  put  up 
for  sale  by  auction,  subject  to  conditions,  one  of  which  was,  that 
the  purchaser  should  immediately  pay  a  deposit  of  lOL  percent 
into  the  hands  of  the  vendor's  solicitor,  in  part  payment  of  the 
purchase  money,  and  sign  an  agreement  for  payment  of  the 
remainder,  and  for  the  completion  of  the  purchase  on  or  before 
the  29th  of  September  following;  but  if  from  any  cause  what- 
ever, the  purchase  should  not  be  completed  by  that  time,  the 
purchaser  should  pay  interest  at  51.  per  cent,  on  the  remainder 
of  the  purchase  money  until  completion. 

At  the  sale  the  defendant,  George  N.  Strawbridge,  h&ng 
declared  the  purchaser  for  410J1,  paid  the  required  deposit  and 
signed  the  agreement  Subsequently  he  declined  to  complete, 
on  the  ground  that  by  reason  of  the  circumstances  above  stated, 
the  plaintiff  could  not  make  a  good  title,  and  he  commenced 
an  action  at  Law  for  the  recovery  of  his  deposit  money  and 
expenses.  The  plaintiff  thereupon  filed  his  bill  for  a  specific 
performance,  and  for  an  injunction  to  restrain  farther  pro- 
ceedings in  the  action. 

The  point,  which  had  been  adjourned  from  chambers,  now 
came  on  for  discussion  on  motion. 

Mr.  Bird,  for  the  defendant,  the  purchaser,  contended  that  the 
plaintiff  could  not  exercise  the  power  of  sale  under  the  mort- 
gage deed  of  1832,  inasmuch  as  he  was  not  heir,  executor, 
or  administrator  of  the  mortgagee :  Bradford  v.  Belfidd  (a)» 
Anon.  (A),  Macdonald  v.  JValher  (c),  Hoggart  v.  ScM,  (d) 
A  surviving  trustee  might  devise  his  trust  estate  upon  the 
trusts  of  the  original  instrument,  and  he  did  not  commit  a 
breach  of  trust  by  not  allowing  it  to  descend :    Titley  v.  f^ol- 


Argument. 


(a)  2  Sim.  264. 
{b)  6  Maid.  10. 


(c)  14Beav.  556. 

{d)  1  K.  &  M.  293.;   S.  a  Taml.50a 
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VlCE- 

Ckancellob 

YfOOIK 


itenholme,  (a)  But  the  devisees  could  not  execute  a  trust  for 
sale  of  the  trust  property:  Cooke  v.  Crawford (b),  Morti" 
met  V.  Ireland  (c),  Ockleston  v.  Heap,  (rf) 

Mr.  Rolt  and  Mr,  W.  D.  Lewis^  for  the  plaintiff,  cited  Blacks  . 

wood  V.  Borrowes.  (e)    He  argued  that  the  plaintiff^  being  the      Sai/)wat 
beneficial  owner  of  the  power,  could  well  exercise  it  in  favour  of  Strawbbidob. 
a  purchaser. 

Mr.  £ir(f  replied.  Benjamin  Salowaj  took  a  conveyance  of 
the  estate  from  Samuel^  who  had  no  power  to  convey.  He 
referred  to  Salisbury  v.  Hatcher,  (jj) 


Argumeni. 


The  Vice-Chancellor.     I  think  this  power  of  sale  is  well 
exercised,  and  that  the  legal  personal  representative  of  Ebenezer 
Saloway  can  make  a  good  title  to  a  purchaser.     The  power  is 
given  to  Archelaus  Hodges,  the  mortgagee,  his  heirs,  executors, 
administrators,  or  assigns,  for  the  purpose  of  aiding  in  effectually 
barring  the  equity  of  redemption^  and  the  receipt  clause  pro- 
vides that  the  receipts  of  Hodges^  his  heirs,  executors,  adminis- 
trators, or  assigns,   should  be  good  discharges.      Archelaus 
Hodges  assigns  the  money  to  Ebenezer  Saloway,  and  then 
conveys  the  estate  to  him.     E.  Saloway  thus   becomes  the 
holder  both  of  the  money  and  the  estate,  and  at  his  death, 
his  brother  Thomas  stands  in  a  similar  position.      The  con- 
sequence is,  that  at  the  death  of  Thomas  intestate,  the  money 
and  the  estate  go  in  different  ways.     The  heir  comes  in  as 
the  assignee  of  Archelaus  Hodges  in  respect  of  the  mortgaged 
estate,  and  the  legal  personal  representative  comes  in  as  the 
assignee  of  the  money.     The  heir  then  conveys  the  estate  to  a 
trustee  in  trust  for  the  plaintiff,  or  as  he  or  other,  the  legal  per- 
sonal representative,  shall  direct.     It  is  true  this  is  not  very 
artificially  done,  but  in  the  deed  he  does  recite  the  title  as 
vesting  in  the  heir  in  trust  for  the  personal  representative  of 
Ebeneizer,  or,  in  other  words,  the  heir-at-law  takes  upon  himself 
to  ratify  all  that  has  been  done.     The  purchaser  will  have   a 
conveyance  from  the  grantee  of  the  estate  and  the  assignee  of 
the  money.     I  was  much  surprised  at  the  cases  of  Cooke  v. 
Crawford  and  J^tley  v.   fVoUteiiholme.      I  do  not  think  they 
come  up  to  this  case,  as  the  word  *^  assigns,"  which  is  used  here, 
is  nowhere  mentioned  in  either  of  those  cases. 

Solicitors:   Clarke,  Gray,  Sf  Woodcock;  and   Cardale,  Iliffy 
§•  Russell 


Judgment; 


(a)  7  Beav.  425. 
lb)  13  Sim.  91. 
(c)  6  Hare,  196. 


(d)  1  De  G.  &  Sm.  640. 

(e)  4Dr.  &  W.  441. 
(g)  2  Y.  &  C.  C.  C.  54. 
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VlCE- 

Cbancbllob 
Wood. 

JufyU. 

Where  the 
party  entitled 
to  the  legal 
estate  in  copy- 
holds has  been 
admitted,  and 
the  legal 
estate  de- 
scends on  his 
death  to  his 
customary 
heirs,  who 
disclaim,  the 
consent  of 
the  lord  will 
be  necessary 
to  a  Testing 
order. 

Jwi^enL 


RE  HOWARD. 

VjERTAIN  copyhold  estates  of  gavelkind  tenure  were  vested 
in  a  trustee  for  sale.  The  trustee  had  been  duly  admitted, 
and  on  his  death  the  copyholds  descended  upon  his  seven  sods 
and  customary  heirs,  all  of  whom  had  discldmed.  Under  these 
circumstances  the  parties  beneficially  interested  presented 
a  petition  for  a  vesting  order  without  having  obtained  the 
consent  of  the  lord. 

Mr.  Lindley,  for  the  petitioners,  submitted  that  the  consent 
of  the  lord  was  unnecessary.     He  cited  Re  FKteroft.  (a) 

The  Vice-Chancelloe.  In  the  case  of  Re  FlUcroft  the 
original  trustees  had  never  accepted  the  trusts,  and  it  ia  very 
probable  that  the  party  named  as  heir  had  disclaimed  from  the 
first,  and  had  not  been  admitted.  Here  the  deceased  trustee 
was  admitted,  and  the  legal  estate  has  actually  descended. 
Under  these  circumstances  I  think  you  must  have  the  consent 
of  the  lord. 

Solicitors :   Tatham  tf  Sans. 

(a)  1  Jur.  N.  S.  418. 


Lords 

•^^*"^""-  TURNER  V.  LETTS. 

May  25.  28. 

i^SutS"     George  Richards  died  in  i842,  leaving  a  wiii,by 

against  an  which  he  appointed  his  widow  his  executrix,  and  bequeathed 

adm^\"traition  ^^^^scholds  and  Other  personal  property  to  her  for  life,  and  after 

of  the  testator's  her  death  to  his  children.     The  widow  remained  in  possessioii 

to^^h^e  hS?  for  some  years,  enjoying  the  property  in  specie.  In  1852,  the  per- 

with  breaches  aons  entitled  in  remainder  determined  to  take  the  opinion  of  the 

died  after     ^  Court  whether  the  property  ought  not  to  have  been  converted, 

patting  in  her  and  in  1852,  a  suit  of  Waeick  v.  Richards^  for  the  administration 

answer,  and 
administration 

•was  not  taken  ont  to  her.  Various  docoments  relating  to  the  estate  were  in  the  hands  of  her 
solicitor,  who  claimed  a  lien  on  them  for  the  costs  of  business  done  for  her  in  relation  to  the  nit 
The  suit  was  reTived  against  the  administrator  de  bonis  non  of  the  testator,  and  m  decree  takes. 
After  this  a  bill  was  filed  against  the  solicitor  in  the  name  of  the  administrator  dt  bcrnxM  mm  for 
the  delivery  up  of  the  deeds,  which  was  ordered  in  the  Court  below,  on  the  ground  that  there 
could  not  be  any  such  lien  as  against  the  testator's  present  personal  representative. 

Heldj  on  appeal,  that  the  question  whether  the  solicitor  had  a  lien  could  not  be  decided,  nntil 
it  had  been  ascertained  wheUier  the  executrix  was  a  debtor  to  the  estate,  which  oonid  not  be 
ascertained  in  the  suit  for  delivery  up  of  the  documents,  nor  in  the  absence  of  a  penooal  reprr- 
sentative  of  the  executrix. 
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of  the  testator^s  estate,  was  instituted^  in  which  the  widow  pat 
in  her  answer.  The  defendant,  Letts,  was  her  solicitor  in  that 
suit,  and  the  title  deeds  of  the  leaseholds,  along  with  other 
documents,  came  into  his  possession  in  that  character.  Mrs. 
Kichards  died  before  decree,  leaving  a  will,  by  which  she 
appointed  Letts  her  executor,  but  he  never  proved  it ;  nor  were 
letters  of  administration,  with  the  will  annexed,  taken  out. 
The  suit  was  revived  against  the  administrator  de  bonis  non  of 
the  testator,  on  an  allegation  that  Mrs.  Eichards  had  died  in- 
solvent, and  leaving  no  personal  representative,  and  a  common 
administration  decree  was  taken  in  January  1855.  Mr.  Letts 
claimed  a  lien  upon  the  documents  for  a  bill  of  costs  of  63/., 
being  the  costs  of  putting  in  the  widow's  answer,  and  some 
other  business  connected  with  the  suit  This  claim  being  dis- 
puted by  the  plaintiffs  in  Waeick  v.  RichardSy  they  instituted 
the  present  suit  in  the  name  of  the  administrator  de  bonis  non 
for  delivery  up  of  the  documents. 

The  Master  of  the  Rolls  held  that  though  the  debt  due 
from  the  widow  for  costs  was  incurred  in  proceedings  relating 
to  her  character  of  executrix,  it  was  not  a  debt  due  from  her 
in  that  character,  and  that  Mr.  Letts  had  no  lien  as  against 
the  persons  now  entitled  to  the  property,  who  did  not  claim 
under  Mrs.  Richards,  and  he  accordingly  made  a  decree  for 
delivery  up  of  the  documents.  Against  this  decree  Mr.  Letts 
appealed. 

Mr.  Follett  and  Mr.  Macnaghten  for  the  plaintiff. 

Mr.  Roundell  Palmer  and  Mr.  F,  T.  White  for  the  defendant. 

The  following  cases  were  referred  to :  Angerstein  v.  Clarke  {a)y 
Francis  v.  Francis  (i),  and  Worrall  v.  Johnson,  (c) 

The  Lord  Justice  Turner,  after  shortly  stating  the  cir- 
cumstances, said  that  the  plaintiffs  in  the  administration  suit, 
instead  of  applying  in  that  suit,  had  passed  by  the  claim  of  the 
personal  representative  of  the  widow  to  be  indemnified  against 
the  costs  of  that  suit,  and  had  proceeded  by  a  new  bill  in  the 
name  of  the  administrator  de  bonis  non  to  get  possession  of  the 
deeds.  The  result  of  the  decree  of  the  Master  of  the  Rolls  was 
to  take  away  the  deeds  which  had  been  nominally  in  the  hands 
of  the  solicitor,  but  really  in  the  possession  of  the  widow.  Now, 
if  there  had  been  no  question  of  solicitor's  lien  in  the  case,  the 
deeds  could  not  have  been  taken  out  of  the  widow's  hands  by 
legatees,  without  indemnifying  her  against  the  costs  of  the  suit. 
It  "was  then  said  that  the  widow  was  a  debtor  to  the  estate,  but 
the  result  of  the  course  which  had  been  taken  was  that  this 
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could  not  be  aaoertained.  Then,  It  was  urged  that  the  widow 
was  dead,  and  that  there  was  no  personal  representative.  The 
Court,  however,  could  nominate  a  personal  representative  for 
the  purposes  of  the  suit,  and,  having  done  so,  could  Innd  the 
estate  of  the  widow  and  any  personal  representative  she  nught 
afterwards  have.  If  it  should  be  ascertained  that  the  widow 
was  a  debtor  to  the  estate,  Mr.  Letts  would  stand  in  great  penl 
if  he  refused  to  deliver  up  the  deeds ;  but  the  present  deoee 
took  them  out  of  his  hands,  to  the  prejudice  of  the  personal 
representative  of  the  widow.  His  Lordship  thought  it  ought  to 
have  been  ascertained  in  the  administration  suit  whether  any- 
thing was  due  from  the  widow  to  the  estate,  and  whether  there 
was  any  lien  on  the  deeds.  That  would  have  been  the  right 
course ;  and  the  only  question  now  was  how  to  set  the  matter 
right  at  the  least  expense.  He  thought  that  it  would  be 
best  remedied  by  an  order  of  the  foUowing  nature :  Mr.  Letts 
undertaking  to  apply  in  the  suit  of  Waeiek  v.  Richards  for  leave 
to  bring  the  documents  into  Court  in  that  suit  subject  to  hk 
lien  (if  any),  the  documents  not  to  be  delivered  out  without 
notice  to  him,  and  also  undertaking  to  concur  in  any  proceed- 
ings in  that  suit  which  Uie  Court  might  direct  for  ascertain- 
ing the  existence  and  amount  of  such  lien,  let  him  be  at 
liberty  to  apply  accordingly,  and  let  the  appeal  stand  over  till 
the  result  of  those  proceedings  is  ascertained,  (a)  If  the 
widow  was  a  debtor  to  the  estate,  Mr.  Letts  would  have  great 
difSculty  in  maintaining  his  claim  to  a  lien,  and  the  case  could 
not  be  decided  without  knowing  whether  she  was  so  indebted 
or  not. 
The  Lobd  Justice  Knight  Bbucs  concurred. 

Solicitors:  G,  J.  Shaw ;  and  Letts. 


(a)  On  the  12th  of  June  an  ap- 
plication was  made  to  their  Lord- 
6hip9  in  the  suit  of  Waeich  v. 
Richards  in  pursuance  of  the  leave  so 
nven,  and  an  order  was  made  for 
bringing  the  deeds  into  Court  and 
for  an  inquirj  as  to  the  lien,  the 


Court  appointing  Mr.  Letts  to  re- 
present Mrs.  Richards  for  aU  pur- 
poses of  the  suit.  On  the  27ta  of 
June  the  whole  matter  was  com- 
promised, with  the  sanction  of  the 
Court. 
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1  HIS  was  an  appeal  by  the  plaintiff  from  a  decree  of  Vice-  a  contract 

Chancellor  fFood,  dismissing  a  bill  by  a  purchaser  for  specific  ^®^**^^  *^5 

performance  of  a  contract  expressed  to  be  made  between  him  tator's  lease- 

and  the  defendants  Smith  and  Thome,  who  were  the  executors  ^}^a^  «« 

'  was  drawn  ap 

of  Thomas  Turner^  and  which  was  signed  by  the  defendant  in  the  name  of 
Smith  alone  "  for  self  and  co-executor,  William  Thome."  The  ^d^i^'S  bj"' 
case  is  reported  suprct^  662.,  where  the    facts  are  given  at  one  "fop  self 

1       .1  and  co-ex- 

Jength.  ecutor"    The 

Mr.  Rolt  and  Mr.  J.  T.  Humphry,  for  the  appellant,  urged  ^!^^^\^^^ 
the  same  arguments  as  before  the  Vice-chancellor^  the  nature  of  sidered  himself 
which  sufficiently  appears  from  the  report  above  referred  to.  *^-^^^*^n. 
The  respondents  were  not  called  upon.  currence  of 

bis  co-ex- 
ecutor, but  the 

The  Lobd  Justice  Knight  Bbuce  said  that  in  favour  co-executor, 

of  the  plaintiff's  appeal,  however  the  truth  might  be,  he  would  formed  of  the 

assume  for  all  the  purposes  of  this  case  that  die  sum  of  1550/.  *^"^^^|*g^  ^^^ 

was,  at  the  time  of  the  contract  and  continued  to  be,  a  sufficient  Held,  that 

price  for  the  property ;  that  the  terms  of  the  agreement  were  "^utor^ever 

likewise  in  all  respects  proper ;  and  that  Smith  had,  on  the  18  th  intended  to 

of  August  1852,  power  and  capacity  to  contract  effectually,  at  dependentiy  of 

Law  and  in  Equity,  for  the  sale  of  the  leasehold  in  question,  at  his  co-executor, 

a  sufficient  price,  and  on  proper  terms,  —  meaning,  of  course,  formance 

power  and  capacity  to  contract  alone,  independently  of  his  co-  could  not  be 

executor.     Still,  considering  the  time  when  the  testator  died,  Whether 

and  the  provisions  of  his  will,  it  would  have  been  a  rough  pro-  ^^j^f^^^  ^^ 

ceeding  to  exercise  that  power   and   capacity,   unless  under  sell  alone  in 

necessity  or  pressure,  the  existence  of  which  did  not  appear,  po^^r^ag^one* 

His  Lordship  thought,  however,  that  Smith  did  not  do  so —  of  several 

that  he  did  not  intend  to  contract  independently  of  Thome,  g^^'c  per- 

The  form  of  the  contract,  and  the  circumstances  of  the  case,  formance 

satisfied  him  that  Smith,  in  signing  the  contract,  was  doing  an  \^^j^  decreed, 

act  in  which  he  considered  Thome  to  concur,  and  which  he  ^«*»'«' 

would  not  have  done  unless  he  had  supposed  that  Thome  would  Judament 
sanction  it.     Thome,  however,  had  not  concurred  in  it,  and 
had  refused  to  adopt  it;  and  whatever  effect  it  might  have 
against  Smith,  who,  as  one  of  the  executors,  had  power  to  deal 

with  the  estate,  it  had  none  against  Thome.     To  enforce  this  s 
contract  against  Smith  and  the  estate  would,  therefore,  be  en- 
forcing a  contract  into  which  Smith  never  intended  to  enter. 
It  would  be  more  consistent  with  the  rules  of  the  Court  as  to 
specific  performance,  to  leave  the  plaintiff  to  his  remedy  at 
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Law,  than  to  enforce  the  contract  here.     The  appeal  must, 
therefore,  be  dismissed. 

The  Lobd  Justice  Tdbneb  said  that  it  was  clear  on  the 
facts  that  the  contract  was  one  into  which  Smith  would  not 
have  entered  but  on  the  assumption  that  Thome  would  ratify 
it.  To  decree  specific  performance  of  it  would  subject  him  to 
liabilities  to  which  he  never  intended  to  subject  Umself.  It 
had  been  urged  that  the  sale  was  bona  Jide^  and  at  a  full  value, 
and  he  believed  that  the  parties  had  acted  h<m&Jide^  but  he  wtf 
not  satisfied  as  to  the  value,  nor  that  a  specific  performance 
would  not  make  Smith  liable  to  the  infant  ctshd  que  trusts. 
He  did  not  mean  to  express  any  opinion  on  the  general  ques- 
tion whether  specific  performance  would  be  decreed  of  a  con- 
tract for  sale  by  one  of  several  executors ;  it  would  be  time 
enough  to  decide  that  point  when  it  arose. 


Mr.  Chandless  and  Mr.  W.  H.  G.  Bagshawe^  for  Thome,  and 
Mr.  Daniel  and  Mr.  Chapman  Barber^  for  Smith,  were  then 
heard  at  length  upon  the  question  of  costs.  Goodwin  v.  FkU- 
ing  (a),  Mortlock  v.  Butter  (J),  and  the  order  in  Wiftw  v. 
Marston  (c),  were  referred  to. 

Their  Lobdships  dismissed  the  appeal,  with  costs  as 
against  Thome,  but  without  costs  as  against  Smith. 

Solicitors:  Sudlow,  Torr^  Janeway^  8f  Tagart;  znASingUton, 
Sf  Pitman, 

(a)  4DeG.M.&G.90.        (6)  10  Ves.  292.       (c)  4  ]>e  6.  IL  ft  G.  iSa 


VlCE- 

Chancelix'»r 

KlNDEB&LEY. 

Map  7. 
Jmu2Sm 

A  deed  of  gift 
of  lands  to  a 
penon  acting 
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citor  and 
confidential 
adviser  of  the 
ffrantor, — 
jffeld  to  be 
void,  and  that 
the  solicitor 
most  be  de- 
clared a 
trustee  for 
the  deyisees 
under  the  will 
of  the  donor. 


TOMSON  t;.  JUDGE. 

1  HIS  bill(^  was  filed  by  Rebecca  Tomson,  a  cestui  que  trust, 
under  the  will  of  William  Hunt  Chamberlain,  and  stated  that 
the  testator  made  his  will  the  22nd  of  July  1851,  whereby,  after 
certain  devises  and  bequests,  he  gave  all  his  real  estate  to  the 
defendant,  Thomas  Gulliver  Judge,  John  Davis^  and  Samoel 
Page,  and  their  heirs,  on  certain  trusts ;  by  virtue  of  which  the 
plaintiff  became  interested  in  the  residuary  real  estate  of  the 
testator.  That  the  testator  died  in  September  1851,  possessed 
of  considerable  property.  That  the  defendant.  Judge,  was  the 
solicitor  of  the  testator,  dnd  resided  at  Banbury,  and  that  he, 

(d)  See2£q.  Bep.  1141. 
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whilst  acting  as  solicitor  and  confidential  adviser  of  the  testator 
as  aforesaid^  drew,  prepared,  and  engrossed  an  indenture,  dated 
the  2nd  of  July  1851,  by  which,  in  consideration  (as  was  therein 
stated)  of  100/.  to  the  said  W.  H.  Chamberlain,  paid  by  the 
saidT.  G.  Judge,  Chamberlain  conveyed  two  pieces  of  land  near 
Banbury  to  the  said  T.  6.  Judge,  his  heirs  and  assigns.     That 
it  afterwards  appeared  that  the  100/.  was  never  in  fact  paid,  nor 
was  there  any  other  consideration  for  the  deed,  although,  (as 
the  bill  stated)  the  land  was  worth  upwards  of  2000/.     l^e  bill 
prayed  the  usual  accounts  of  Chamberlain's  real  and  personal 
estate,  and  a  declaration  that  the  above  mentioned  indenture 
might  be  declared  void,  or  that  Judge  might  be  declared  to  hold 
the  two  closes  on  the  trusts  of  the  will.     Judge,  in  his  answer, 
stated  that  in  1847  Chamberlain  made  a  will,  by  which  he  gave 
him  (Judge)  5000 Jl     But  in  1849  Chamberlain  expressed  his 
wish  to  alter  his,  will,  and  to  give  Judge  the  two  pieces  of  land 
in  question   instead  of  the  5000^,  besides  giving  him  other 
property  by  way  of  compensation.     There  was  a  draft  will 
prepared  in  accordance  with  this,  but  Chamberlain  then  said  he 
would  convey  the  land  inraiediately,  and  ordered  Judge  to  pre- 
pare the  requisite  deeds  for  that  purpose.     That  the  testator 
executed  the  will  on  the  3rd  of  July  1851,  but  he  subsequently 
changed  his  mind,  and  made  another  will  on  the  23rd  of  July 
following.     That  the  deed  was,  on  the  29th  of  August  1851, 
delivered  to  Judge,  having  been  executed  by  Chamberlain  of 
his  own  free  will,  without  any  valuable  consideration ;  and  that 
the  consideration  of  100/.  was  only  inserted  for  the  purpose  of 
saving  the  stamp  duty  which  would  have  been  payable  on  it  as 
a  deed  of  gift.     It  was  also  denied  by  the  defendant  that 
Chamberlain   was   under  any  undue  influence,  or  unable    or 
incompetent  to  transact  business  at  the  time  he  executed  it. 

Mr.  Swanstan  and  Mr.  Dazcdgettey  for  the  plaintiff,  contended 
that  from  tiie  nature  and  frame  of  the  deed  the  defendant  was 
precluded  from  now  saying  that  the  deed  was  not  a  purchase 
deed,  but  a  deed  of  gift :  Welles  v.  Middleton  (a).  Hatch  v. 
Hatch  (6),  Montesquieu  v.  Sandys  (c),  Cluzmpian  v.  Righy  {d\ 
Edwards  v.  Meyrick{e),  Billage  v.  Southee{g\  Garrett  v.  WiU 
kinsoniji),  Cutts  v.  Salmon  (i).  Peacock  v.  Monk{k\  Bridgman 
V.  Green  (/),  Holman  v.  Loynes  (wi),   Clarkson  v.  Hanway  (n), 


(a)  1  Cox,  112. 
{b)  9  Ves.  292. 
(c)   18  Ves,  302. 
\d)  ^  Rtiss.  Sc  M.  539. 
(«)  2  Hare,  60. 
{g)  9  Hare,  534. 


(A)   2DeG.  &S.  244. 
(t)    16  Jur.  623. 
(A)  1  Vez.  127. 
(0    2  Vez.  627. 
(to)  2  Eq.  Rep.  715. 
(n)   2  P.  W.  203.  : 
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Harris  v.  Tremenheere  (a).  Dent  v.  Bennett  (i),   Walsh  v.  Stud* 
dart,  (c) 

Mr.  Glasse  and  Mr.  Shee^  for  the  defendant.  Judge,  cited 

Potty.  Todkunter(d)j  Bawen  v.  Kirwan  {e)yKing$land  v.  Barme- 

wan(ff\   WaU  V.  Grove  {h\   Griffith  v.   Spratley{i\    Cooke  y. 

Lamotte  (A),  Hunter  v.  Atkins  (/),   Hindson  v.  WeatheriU  (w), 

Uppington  v.  Bullen  (n),  Morse  v.  Royal.  (0) 


JwlgmenU 
June  25. 


The  Vice-Chancellob  said  that  he  had  reserved  his  judg- 
ment, not  by  reason  of  any  doubts  he  entertdned  as  to  what  the 
decision  of  the  Court  ought  to  be,  but  because  a  great  number 
of  cases  had  been  cited,  and  he  was  desirous  of  looking  at  them 
in  order  to  satisfy  himself  to  what  extent  the  rule  of  the  Court 
went  in  such  cases.  As  to  the  facts,  so  far  as  they  appeared 
from  any  evidence,  except  that  of  the  defendant  himself,  they 
were  these :  William  Hunt  Chamberlain,  the  testator,  died  on 
the  9th  of  September  1851 ;  he  was  possessed  of  certun  lands 
and  other  property  to  a  considerable  extent,  and  seemed  to  haTe 
carried  on  the  business  of  a  farmer  upon  some  of  his  lands.  By 
his  will  he  appointed  the  defendant,  Judge,  one  of  his  tm^teea 
and  executors.  After  the  death  of  the  testator,  the  defendant 
produced  a  deed,  dated  the  2nd  of  July  1851,  by  which  Cham- 
berlain, in  consideration  of  100/^,  conveyed  to  Judge  two  closes 
of  land  near  Banbury,  in  fee  simple,  and  by  virtue  of  that  deed 
Judge  claimed  these  closes.  The  evidence  given  by  the  de- 
fendant himself,  is  to  the  following  effect :  [His  Honour  here 
read  several  passages  from  the  answer.]  The  defendant  saj?, 
that  the  100/.  was  a  fictitious  consideration,  and  not  paid,  or 
intended  to  be  paid,  and  that  the  land  was  a  pure  gift.  The 
plaintiff  says,  if  it  was  a  gift  it  must  be  set  aside,  because  it  was 
a  gift  between  a  client  and  a  solicitor,  whilst  that  relation  wu 
subsisting  between  them.  Upon  this  point  many  cases  were 
cited ;  several  of  them  were  cases,  not  of  a  gift,  bnt  of  a  pur- 
chase by  an  attorney  from  a  client.  Now,  as  to  those,  there  is 
certainly  no  rule  in  this  Court  that  a  solicitor  cannot  make  suck 
a  purchase.  A  solicitor  can  purchase  his  client's  property  even 
while  the  relation  subsists,  but  the  rule  of  this  Court  i^,  that 
jBuch  transactions  are  to  be  viewed  with  the  utmost  jealoasy,  and 


<a)  15  Ves.  84. 
(6)  4 


Myl.  k  Cr.  269. 
(c)  4Dru.  &War.  159. 
.(d)  2  Coll.  C.  C.  76. 
(e)  LI.  &  Goo.  temp.  Sugd.  47. 
ig)  4  Bro.  P.  C.  154. 
Ik)  2  Sch.  &  Lef.  492. 


(t)  1  Cox,  383. 
(A)  15Beay.  234. 
(0    dMyl.&K.  J 13. 
(m)  2  Eq.  Rep.  733. 
(n)  2  Dru.  &  War.  184. 
(o)  12  Ves.  355. 
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that  the  anus  is  thrown  upon  the  solicitor  to  show  that  every- 
thing is  perfectly  fair,  and  that  the  vendor  knew  what  he  was 
doing,  and  that  the  full  price  was  given,  and,  of  course,  that  no  9^^^^^* 

advantage  was  taken  of  the  character  of  solicitor.     Now,  is  the        

rule  as  to  gifts  precisely  the  same,  or  is  it  more  stringent  ?  Less 
stringent  it  is  impossible  it  can  be.  The  distinction  between  a 
gift  and  a  purchase  is  very  obvious.  In  the  case  of  a  purchase, 
of  course  each  party  receives  from  the  other  the  full  equivalent 
of  that  which  he  parts  with,  and  the  attorney  does  not  acquire 
anything  at  the  expense  of  his  client.  Of  course,  a  gift  is 
different;  and  there  appears  to  be  a  far  more  stringent  rule 
established  as  to  gifts  than  as  to  purchases ;  and  to  this  dis- 
tinction the  Lard  Justice  Turner  refers  in  Holmany.  Laynes  (a\ 
and  says  that  the  rule  against  gifts  is  absolute,  against  pur- 
chases not  absolute ;  which  clearly  means,  that  as  to  purchases 
they  may  be  void,  but  as  to  gifts  they  are  absolutely  void  ;  that 
is  to  say,  if  the  client,  or  those  claiming  under  him,  choose  to 
impeach  the  transaction.  The  first  case  on  the  subject  appears 
to  be  JVelks  v.  Middletan  {b\  which  was  decided  by  Lord  7%ur- 
lowy  and  was  followed  in  Hatch  v.  Hatch  (c),  Morse  v.  Royal  (d\ 
Wood  v.  Doumes  (e),  and  Montesquieu  v.  Sandys,  (y)  The  rule, 
therefore,  is  absolute  that  this  Court  will  not  allow  these  trans- 
actions to  stand.  There  is  one  case,  Harris  v.  Tremenheere  (A), 
in  which  Lord  Eldon  seems  to  have  upheld  a  similar  transaction. 
It  was  a  bill  to  set  aside  several  transactions :  in  one  transaction 
a  third  party  was  interested,  and  that  was,  therefore,  supported ; 
in  another  further  inquiry  was  directed ;  and  in  a  third  a  gift 
was  supported. 

His  Honour  was  at  a  loss  to  understand  upon  what  ground 
this  last  was  supported.  There  may  have  been  other  circum- 
stances which  do  not  appear;  but  if  that  was  the  only  case 
from  which  Lord  Eldon^s  view  of  the  rule  could  be  obtained, 
Ikis  Honour  would  have  great  hesitation  in  acceding  to  it.  But 
when  it  appeared  from  the  other  cases  before  the  same  Judge, 
what  his  view  really  was,  his  Honour  had  no  hesitation  in  say- 
ing that  notwithstanding  that  case,  the  true  rule  was  clearly 
laid  down  by  Lord  Thurlowy  Lord  Erskine^  and  Lord  Eldon 
himself,  in  the  other  cases.  His  Honour's  opinion,  therefore, 
was,  that  according  to  the  rule  of  this  Court,  (and  if  the  matter 
were  now  res  Integra,  it  would  be  a  very  good  rule  to  establish) 


(a)  2  Eq.  Rep.  715. 

b)  1  Cox,  112. 

c)  9  Ves.  292. 
(d)  12  Ves.  355. 


S: 


3i  3 


(e)  18  Ves.  120. 
(g)  IS  Ves.  802, 
(A)  15  Ves.  34. 
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—  a  solicitor,  while  the  relation  exiats  between  him  and  his 
client,  or  while  the  client  is,  or  may,  be  under  his  influenoe, 
cannot  take  anything  by  way  of  gift  from  his  client   Of  coune, 
a  good  deal  of  discussion  might  arise  on  the  question,  as  to  what 
amounted  to  a  cesser  of  the  relation  between  the  parties  so  sa 
to  remove  them   from  that  rule ;  whether  it  was  necessary 
that  the  relation  should  have  ceased  for  ever,  or  whether  it  wai 
only  necessary  that  in  hac  re  it  should  be  removed.    But  it  was 
not  necessary  to  go  into  these  matters,  for  in  this  case  the  rela- 
tioa  of  solicitor  and  client  continued  to  subsist,  and  even  in  the 
very   transaction  itself,  and  in  the  preparation  of  the  deed, 
Judge  was  hinsself  the  solicitor  of  the  testator.     If,  therefore, 
the  matter  stood  only  thus,  and  if  the  deed  was  made  in  con- 
sideration of  Mr.  Chamberlain*s  desire  to  benefit  the  solicitor, 
his  Honour  was  of  opinion  that,  according  to  the  roles  of  the 
Court,  the  transaction  could  not  stand.     But  the  matter  did 
not  rest  there;  and  even  on  such   a  purchase,  it  was  dear 
that  the  instrument  by  which  the  transaction  was  carried  into 
effect,  must  express  clearly  the  whole  circumstances  of  the 
transaction  and  the  precise  consideration.     It  was  not  neces- 
sary to  go  into  the  general  question,  as  to  how  far  it  was  com- 
I>etent  for  a  person  claiming  under  an  instrument  expreanngone 
consideration  to  claim  by  virtue  of  another  consideration,  for  it 
was  clear  that  in  a  transaction  between  attorney  and  client,  it  was 
not  competent  for  the  attorney  to  set  up  a  different  consideration 
from  that  upon  the  face  of  the  deed.     Now,  the  deed,  when  pro- 
duced, appeared  to  be  an  instrument  of  purchase  for  lOOL    The 
defendant  now  says  that  the  100/.  was  a  fiction,  and  that  there 
was  no  such  thing;  and  that  he  never  intended  to  give,  and  the 
testator  never  intended  to  receive,  a  farthing  of  the  lOOA ;  and 
that  it  was  a  pure  gift  from  the  testator  through  friendship  and 
a  sense  of  regard.     But,  at  ail  events,  it  is  not  competent  for 
an  attorney  who  recites  this  consideradon  upon  the  face  of  the 
instrument,  so  to  alter  the  effect  of  the  instrument.    It  is  not 
disputed  that  if  it  was  a  purchase  for  100/.  it  could  not  stand, 
for  in  all  such  cases  the  price  must  be  the  full  value,  but  here 
the  land  had  been  purchased  by  the  testator  for  1200^,  and 
was  said  to  be  worth  20QOL     There  was  another  consideration 
connected  with  this  which   carried  the  matter  stiU  further. 
Mr.  Judge  asserts  that  his  reason  for  putting  in  this  oonsidenr 
tion  was  to  cheat  the  Government  of  a  certain  number  of  shil- 
lings, because,  as  a  deed  of  gift,  the  stamp  would  be  35i.i 
whereas  the  consideration  of  100/.  only  required  a  stamp  of 
10«.  [7%e  F2Ctf-C%ance//<7r  then  commented  on  this  traosactiofi 
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88  eindenoe  of  improper  conduct]     The  defendant  Judge  must,  ,  ^^^^'  . 

for  the  above  reasoDs,  be  therefore  declared  a  trustee  of  these  Tomson 

lands  for  the  plaintiff.  JoSob. 

Solicitors :   C.  Hibbard ;  and  Sudlow,  Torr,  §•  Co, 


PENNELL  V.  HUME. 


VlCE- 

Chancellob 

KiNDBRSLEY. 

April  24, 25. 

X  HIS  was  a  bill  filed  for  the  purpose  of  setting  aside  certain  Biu  filed  by 
deeds  of  assignment  of  real  and  personal  property,  executed  by  ^*a^SS*^ 
Lord  Huntingtower  in  favour  of  the  defendant,  on  the  ground  to  set  aside 
of  fraud.  The  bill  stated  that  Lord  Huntingtower  was,  in  1841,  f^^'by  the 
engaged  in  the  business  of  a  horse  dealer  and  coach  proprietor,  bankrupt  on 
and  was  at  that  time  possessed  of  some  freehold  and  leasehold  iWiad!^  ^ 
property  near  Andover,  besides  horses  and  furniture,  altogether      ^^^  ^^^ 
amounting  in  value  to  a  very  large  sum*     That  he  was  then  answer  of  the 
lar«;ely  indebted  to  several  persons,  which  debts  he  was  unable  ^^^^  of 

rn  •  •  "^®  intention 

to  pay.   That  the  defendant  Robert  Hume  had  various  dealings  to  dispute  the 
with  Lord  Huntingtower,  the  result  of  which  was,  a  small  sum  dldhttotMSsfV 
due  to  the  defendant.      That  in  November  1841  Lord  Huntinir-  the  235th  sec- 
tower,  from  fear  of  legal  proceedings  on  the  part  of  his  credi-  Bankrop^^^ 
tors,  resolved  to  remove  his  personal  effects  out  of  the  power  of  Consolidation 
his  creditors,  and  to  retire  to  the  continent     That,  following  that  "twa  days 
out  this  resolution,  he  executed  a  warrant  of  attorney  to  con-  f^r  re- 
fess  judgment  to  the  defendant  in  the  sum  of  8058/.,  which  was  ^^ten  days^^^^ 
entered  up,  and  also  executed  certain  deeds,  by  which  he  as-  after  the  cause 

is  at  issue 

signed  his  horses  and  furniture  by  way  of  security  for  the  sum  of 
8058/.,  and  also  assigned  and  conveyed  the  leasehold  and  freehold 
property  at  Andover  for  the  like  purpose.  That,  in  fact.  Lord 
Huntingtower  did  not,  at  the  time,  owe  the  defendant  8058/., 
but  only  a  small  sum,  and  that  the  whole  transaction  was  for  the 
purpose  of  defrauding  tlie  plaintiff  and  his  other  creditors,  and 
various  circumstances  were  stated  in  proof  thereof.  That  the 
defendant,  having  accordingly  taken  possession  of  the  property, 
sold  it  at  a  great  under  value.  That  on  the  2nd  of  September 
1842,  a  fiat  in  bankruptcy  was  duly  issued  against  Lord 
Huntingtower,  under  which  he  was  adjudicated  a  bankrupt, 
the  plaintiffs  being  the  assignees.  The  biU  prayed  that  the 
indentures  of  1841  might  be  declared  fraudulent  and  void  as 
against  the  plaintiffis  and  the  otiier  credit<Nrs;  and  that  an 
account  might  be  taken  of  the  property  and  effects  of  Lord 
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Huntingtower  so  assigned  to  Hume,  and  of  the  sum  received  on 
the  sale  thereof;  and  that  the  defendant  might  account  for  the 
balance  due  from  him  in  taking  such  accounts. 

The  defendant,  by  his  answer,  denied  the  trading  of  Lord 
Huntingtower,  as  alleged  in  the  bill,  and  denied  the  fraud ;  and 
insisted  that  Lord  Huntingtower  was  indebted  to  him  in  the 
full  amount  secured  by  the  warrant  of  attorney  and  by  the 
assignments ;  that  he  (the  defendant)  was  advised  and  believed 
that  the  fiat  in  bankruptcy  was  void,  and  that  he  was  entitled 
to  dispute  its  validity  in  the  present  suit;  that  the  assgnees 
were  not  duly  appointed ;  and  that  the  estate  of  Lord  Hunting- 
tower  did  not  vest  in  theuL 

Mr.  Swanston,  Mr.  Baih/y  and  Mr.  G.  S.  Law^  for  the 
plaintiffs,  cited  Worseley  v.  Demattos(a),  HasseUs  t.  Smp* 
son  (i).  Butcher  v.  Easto  (c),  Newton  v.  Chantler  (rf),  TJunmtoa 
V.  Hargreaves  (e).  Wedge  v.  Newlyn  {g)y  Lindon  v.  Sharp  (A), 
Hutton  V.  CruttwelHi\  Ex  parte  Sparrow  (A),  Ex  parte  Bailey  {I), 
Graham  v.  Chapman,  (m) 

Mr.  Glasse  and  Mr.  T.  H.  Terrell,  for  the  defendant,  cited 
Morgan  v.  Brundrett (n).  Re  Marshall {o)y  Smithy.  CannaH{p)9 
Dutton  V.  Morrison  (q)f  Fox  v.  Mahoney{r\  Lee  v.  Hart(8)i 
Gregory  v.  Gregory  {t).  Baker  v.  Read  («),  6  Geo,  4.  c.  16. 
s.  91.,  and  12  §•  13  Vict.  c.  106.  ss.  233.  §•  235.  (») 


(a)  '1  Burr.  467. 

lb)  1  Doug.  S9.  ». 

(c)  1  Doug.  295. 

Id)  7  East,  138. 

(e)  Ibid.  644. 

ig)  4B.  &Ad.  831. 

(A)  6  Man.  &  Gr.  895. 

(i)   1  £U.  &  BL  15. 

{k)  2  De  G.  M.  &  G.  907. 

(0   3  De  G.  M.  &  G.  534. 

(m)  12  Com.  B.  85. 

(n)  5  B.  &  Ad.  289. 

(o)  De  G.'s  Bk.  Cas.  273. 

Ip)  2EII.&BI.35. 

(5)  17  Ves.  193. 

(r)  2  Cr.  &  Jer.  325. 

(»)  24  L.J.  Ex.71. 

(0  Geo.  Coop.  Hep.  201. 

(u)  18  Beav.  398. 

(p)  Sect.  233.**  Thai  if  the  bankrupt 
shall  not  (if  he  were  within  the  United 
Kingdom  at  the  date  of  the  adjudica- 
tion) within  twenty-one  days  after 
the  advertisement  of  the  bankruptcy 
in  the  London  Gazette  or  (it  he 
were  in  any  other  part  of  Europe  at 
the  date  of  the  adjudication)  within 
three  months  after  such  advertise- 
ment, or  (if  he  were  elsewhere  at 


the  date  of  the  adja<^cfttioa)  wHkia 
twelve  months  after  such  advertise- 
ment, have  commenced  an  action, 
suit,  or  other  Droceeding  to  diapnte 
or  annul  the  fiat  or  the  petition  far 
adjudication,  and  shall  not  have  pro- 
secuted the  same  with  due  dihgeoee 
and   With  effect,  the  Guutte  con- 
taining such  advertisement  shall  be 
conclusive  evidence  in  all  cases  ss 
against  such  bankrupt,  and  in  ail 
actions  at  Law  or  suits  in  £<{iiity, 
brought  by  the  assignees  for  sdv 
debt  or  demand   for    which  wm 
bankrupt  might  have  sustained  any 
action  or  suit  had  he  not  been  ad- 
judged bankrupt,  that  such  penon 
so    adjudged  bankrupt    beeame  a 
bankrupt  before  the  dkte  and  soiDg 
forth  of  such  fiat,  or  before  the  date 
and  filing  of  the  petition  for  adjodi- 
cation,  and  that  such  fiat  was  lacd 
forth,  or  such  petition  filed,  on  the 
day  on  which  tne  same  is  stated  m 
the  Gazette  to  bear  date.** 

Sect.  235.  **  That  in  all  soils  in 
Equity  other  than  a  suit  bmnglit  by 
the  assignees  for  any  debt  or  desund 
for  whidi  the  bankrupt  might  have 
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Th£  Vice-Changellob.     The  first  objection  raised  in  this 
case  tarns  upon  the  constraction  of  the  12  &  13  Vict.  c.  106. 
§§  232.  235.     The  bill  is  founded  upon  the  allegation  that, 
in  November  1841,  Lord  Huntingtower  was  desirous  of  with- 
drawing his  property  from  the  reach  of  his  creditors  and  of 
going  abroad ;  and  with  that  view  he  executed,  in  favour  of 
the  defendant  Hume,  several  instruments :  first  of  all,  a  war- 
rant of  attorney ;  next,  an  assignment  of  his  furniture  and  goods 
in  a  certain  house ;  and  subsequently,  an  assignment  of  real 
estate.    That,  in  fact,  a  very  small  sum  was  due  to  Hume ; 
bnt  that  this  was  a  scheme  to  withdraw  his  property  from  the 
reach  of  his  creditors.    In  my  opinion,  this  is  not  a  suit  brought 
by  the  assignees  for  a  debt  or  demand,  which  the  bankrupt 
might  have  sustained ;  for  it  could  not  have  been  instituted  by 
the  bankrupt  himself;  and,  therefore,  it  comes  within  the  235th 
section,   which  enacts  that  —  \_The  Vice-chancellor  read    the 
section.]     The  question  then  is,  whether  any  such  notice  has 
been  given  by  Hume.      Now,  it  is  insisted  that  such  notice 
has  been  given ;  for  Hume,  by  his  answer,  maintains  that  Lord 
Huntingtower  was  not  a  bankrupt,  and  on  that  ground  the  de- 
fendant insists  upon  his  right  to  dispute  the  title  of  the  assignees. 
But,  in  my  opinion,  that  is  not  such  notice  as  is  reqi^ed  by 
the  statute;   for  the  statute  requires  that  it  shall  be  given 
ten  days  after  rejoinder.     It  is  true  that  not  only  before  the 
Orders  of  1845,  but  even  much  earlier, — at  all  events  from  the 
beginning  of  the  century, — there  never  was  such  a  thing  as  a 
rejoinder  in  Equity.     There  was  a  subpoena  to  rejoin,  and  that 
put  the  cause  at  issue.   The  old  practice,  for  a  very  long  period, 
had  fallen  into  disuse;  and,  at  all  events,  the  Orders  of  1845 
actually  abolished  rejoinders  and  subpoenas  to  rejoin,  and  the 
cause  is  now  at  issue  by  means  of  a  replication ;  and,  therefore, 
there  can  be  no  such  thing  as  a  notice  within  ten  days  after 
rejoinder ;  and  it  is  singular  that  not  only  these  Acts  of  6  Geo.  4. 
c.  16.,  5  &  6  Vict,  c  122.,  but  also  the  Act  of  12  &  13  Vict., 
which  was  passed  after  rejoinders  had  beeii  abolished,  is  in 
these  terms,  and  assumes  that  a  rejoinder  does  exist.     All  we 
can  say  is,  that  each  of  these  two  Acts  was  framed  inadver- 
tently, and  without  reference  to  the  practice  of  the  Court.     It 
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Bttstained  a  suit  in  Equity,  had  he 
not  been  adjudged  bankrupt,  and 
whether  at  the  suit  of  or  against  the 
assignees,  no  proof  shall  be  required 
at  the  hearing  of  the  petitioning 
creditor's  debt,  or  of  the  trading,  or 
act  of  bankruptcy  respectively 


against  any  of  the  parties  in  such 
suit,  except  such  parties  as  shall, 
within  ten  da^s  after  rejoinder,  give 
notice  in  writing  to  the  assignees  of 
their  intention  to  dispute  some,  and 
which,  of  such  matters." 
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appears  to  me  that  the  proper  constroctioxi  of  the  Act  is,  that 
notice  must  be  given  within  ten  days  after  the  cause  is  at  issue; 
and  that  notice  must  be  in  writing,  and  must  not  merely  be  a 
notice  of  a  dispute,  but  must  specifically  dispute  something ; 
and  must  set  forth  the  matters  as  to  which  the  dispute  is  raised, 
whether  it  is  the  debt  or  the  act  of  bankruptcy.  My  opinion 
is  that  no  such  notice  has  been  given,  and  that  the  plaintiff  is 
not  under  the  obligation  to  go  into  the  proof  of  any  such 
matters,  even  if  the  suit  could  be  considered  a  suit  for  a  debt 
which  the  bankrupt  might  maintain ;  for  then  it  would  come 
within  section  233.  of  the  Bankrupt  Law  Consolidation  Act» 
which,  after  a  certain  time,  makes  the  production  of  the 
Gazette  conclusive  proof  of  bankruptcy*  My  opinion,  there- 
fore, is,  that  the  objection  on  this  ground  cannot  be  sus- 
tained ;  and  it,  therefore,  becomes  necessary  to  consider  whether 
the  assignees  are  entitled  to  any  and  what  part  of  the  relief 
they  ask,  having  regard  to  the  grounds  on  which  they  ask  relief, 
and  having  regard  also  to  the  evidence.  Tke  Vtce^ChanaOar 
then  said  that  the  allegations  of  the  bill  were  entirely  denied  by 
the  answer,  and  that  the  only  evidence  in  support  of  the  bill 
was  that  of  Lord  Huntingtower,  The  transactions  took  phoe 
so  long  ago  as  1841,  when  Lord  Huntingtower  had  just  come 
of  age ;  and  his  ideas  of  the  value  of  money  and  of  what  he 
owed,  were  at  any  time  so  very  vague,  that  it  was  imposnbleto 
make  a  decree  for  the  plaintiff  on  that  evidence  alone.  There 
was,  however,  a  case  of  suspicion,  and  his  Honour  would  hare 
thought  it  right  to  put  the  matter  in  a  course  of  inquiry ;  bat 
as  the  assignees  had  not  thought  fit  to  institute  proceedings  for 
ten  years,  and  had  had  full  opportumty  to  produce  any  en* 
deuce  they  could  obtain,  he  did  not  think  it  necessary  to  make 
the  matter  go  further,  and  should  merely  make  a  decree  fiur  an 
account. 


Solicitors :  Still ;  and  Bennett. 
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WHEATLEY  v.  BASTOW.  jJS^ 

1  HIS  was  an  appeal  by  the  defendants,  Mr.  and  Miis.  Bastow       j^  9.  * 
and  their  children^  from  a  decree  of  Vice-chancellor  Stuart,  A.  and  w. 
dedaring  the  share  of  the  phuntiff  in  a  fund  in  Court  to  be  dis-  Sefr^h^e.  of 
charged  from  a  mortgage  belonging  to  the  defendants.  a  fund  in 

At  the  time  of  the  execution  of  the  deed  next  hereinafter  for^fo^/. 
mentioned,  Mrs.  Wheatley  (then  Hesther  Barratt,  spinster),  ^-  ^^e  onW 
Thomas  Barratt,  and  Ann  Barratt,  the  younger,  were  entitled  in  r' oMab^ 
reversion  expectant  on  the  decease  of  their  mother,  Ann  Barratt,  *  ^^R^'^''* 
to  a  sum  of  400021  consols,  which  was  in  Court  in  a  suit  of  wards  as- 
Monism  v.  Jefferies.  ««"«?  ^« 

•*'  secanty  to 

In  February  1841  Thomas  Barratt  borrowed  from  the  defend*  x.  and  Y., 
ant,  Mr.  Bastow,  the  sum  of  1000/.,  and,  for  securing  the  re-  ^J  ^^e  ^ 
payment  of  it,  a  deed  of  23rd  of  February  1841  was  executed,  settlement. 
by  which  Thomas  Barratt  and  Mrs.  Wheatley  (then  a  spinster)  frd/^wM**"^ 
assigned  to  Mr.  Bastow  their  respective  third  shares  in  the  obtained  by 
4000iL  expectant  on  their  mother's  decease,  upon  trusts  for  sale,  nor  was  any 
by  way  of  security.     This  deed  expressed  in  dbtinct  terms  that  ^^^}^  ®^  ^^® 

___  assiflmniGnt 

Mrs.  Wheatley  only  joined  as  a  surety  for  T.  Barratt  Thomas  given  to  w. 
Barratt  the  elder,  and  John  Collins  also  joined  in  this  deed  as  ^'*  ^^^Z?" 
sureties,  and  covenanted  for  payment  of  the  principal  and  soUcitorof  B., 

On  6th  of  March  1851  Mr.  Bastow  obtained  a  stop  order  on  petition  in 
the  shares  comprised  in  his  mortage.  the^pa^cnt' 

On  the  23rd  of  February  1846,  Mr.  Bastow,  in  contempla*  out  of  Court 
tion  of  his  marrit^e,  assigned  the  lOOOiL  secured  by  the  deed  of  i^hicii  petition 
1841  to  trustees,  upon  trusts  for  himself  and  wife  and  their  ^^^^^^ 
issue.     No  fresh  stop  order  was  ever  obtained  by  the  trustees,  tbat  A.  had 
nor  was  any  notice  of  the  assignment  given  to  Mrs.  Wheatley  or  ^^  ^  ®*  ^^^ 
her  husband  (whom  she  married  in  June  1846)  until  long  after  his  debt    c. 
the  transaction  next  to  be  mentioned.  jSthorit^,'^'*' 

instructed 
counsel  to  appear  and  consent  for  W.  and  B.,  and  A.'s  share  was  paid  out  of  Court  without  the 
privity  of  W.,  B.,  X.,  or  Y. 

Heid^  that  it  is  not  necessary  to  give  a  surety  notice  of  an  assignment  of  the  debt,  and  that  W/s 
share  was,  therefore,  not  discharged  by  his  receiving  no  notice  of  the  assignment  to  X«  and  Y. 

Hdiy  that  whatever  rights  the  omission  of  X.  and  Y.  to  obtain  a  fresh  stop  order  might  give 
to  their  cesdn'  que  tnuU  against  them,  it  gave  none  to  W. 

Held^  that  as  C.  had  no  authority  to  act  for  B.  or  W.  in  the  matter  of  the  petition,  neither  B. 
nor  W.  was  bound  by  the  statements  in  the  petition,  or  answerable  for  the  order  made  upon  it ; 
and  that  in  tUs  respect  B.  and  W.  stood  on  the  same  footing,  the  fieust  that  C.  was  B.*s  general 
solicitor  making  no  difference. 

Hdd^  that  W.'s  share  was  liable  for  any  deficiency  of  A.'s  share,  not  occasioned  by  the  default 
of  the  creditor,  and  that  the  case  of  the  principal  security  being  lost  through  an  order  of  the 
Court  formed  no  exception  to  the  rule 

The  Court,  of  its  own  motion,  ordered  the  solicitor  (who  appeared  from  the  evidence  in  the 
cause  to  have  giveOf  without  authority,  consent  briefs,  by  means  of  which  a  ftmd  in  Court  was 
disposed  of  adversely  to  the  interests  of  the  parties  on  whose  behalf  they  were  given)  to  show 
cause  why  he  should  not  be  struck  off  the  roll. 
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In  1846  a  petition  was  presented  in  the  cause  of  Morrison  v. 
Jefferies  by  T.  Barratt  and  Ann  Barratt^  the  younger,  which 
stated  the  trusts  of  the  400021  under  the  will  of  the  testator  in 
that  cause,  and  the  decree,  so  far  as  it  related  to  that  sum*  The 
petition  then  set  forth  the  indenture  of  February  1841  in  sudi 
a  way  as  not  to  show  that  the  100021  was  lent  to  T.  Barratt 
alone,  nor  that  Mrs.  Wheatley  was  only  a  surety,  but  so  as  to 
make  it  appear  that  T.  Barratt  and  Mrs,  Wheatley  were 
equally  liable ;  and  it  further  stated  that  T.  Barratt  had  paid  to 
Mr.  Bastow  500/.  in  part  discharge  of  the  lOOOil  It  then  eet 
forth  a  deed  of  the  18th  of  November  1846,  by  which  Ann 
Barratt,  the  mother,  purported  to  assign  to  T.  Barratt  and  Ann 
Barratt,  the  younger,  her  life  interest  in  the  fund,  so  &r  as 
regarded  their  shares ;  and  it  prayed  that  two  thirds  of  the 
fund  might  be  sold  out,  and  the  proceeds  paid  to  the  petitionen, 
in  equal  shares. 

The  above  named  John  Collins,  who  was  a  solicitor,  pre- 
pared this  petition,  and  instructed  counsel  to  appear  on  behalf  of 
Mr.  Bastow,  and  also  on  behalf  of  Mr.  and  Mrs.  Wheatley,  and 
to  consent  to  the  prayer  of  the  petition. 

On  the  18th  of  December  1846  an  order  was  made  according 
to  the  prayer  of  the  petition,  and  two  thirds  of  the  fund  were 
sold  out,  and  the  proceeds  disposed  of  accordingly. 

Collins  was  a  partner  in  the  firm  of  Collins  and  Rigley,  who 
were  employed  by  Mr.  Bastow,  as  his  solicitors  in  various  matters, 
and  acted  as  the  solicitors  of  the  trustees  in  the  matter  of  the  tms- 
teeship ;  but  neither  Collins  nor  his  firm  had  any  authority  to 
act  for  them  in  the  matter  of  the  above  petition,  nor  were  they 
aware  of  its  having  been  presented  till  after  the  order  upon  it 
had  been  made  and  acted  upon. 

The  consent  brief  on  behalf  of  Mr.  and  Mrs.  Wheatley  was 
also  given  without  authority. 

The  statement  in  the  petition  that  T.  Barratt  had  repaid 
500/.  was  wholly  untrue,  the  fact  being  that  no  part  of  the 
10002.  had  ever  been  repaid. 

The  bill  was  filed  in  1851  by  Mrs.  Wheatley  against  Mr. 
and  Mrs.  Bastow,  their  trustees,  and  their  children,  and  abo 
against  Mr.  Wheatley  and  Thomas  Barratt,  praying  that  Mr. 
Bastow  and  the  persons  claiming  under  him  might  be  declared 
to  be  bound  by  the  statement  in  the  petition  as  to  the  payment 
of  the  500/.,  for  an  account  of  what  was  due  on  the  mortgage, 
having  regard  to  that  declaration,  and  for  reassignment  on  pay- 
ment of  what  should  be  so  found  due.  Mrs.  Wheatley  had 
since  died,  and  the  suit  was  prosecuted  by  her  husband  as 
her  administrator. 
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Vice-Chanoellor  Stuart  held  that  he  could  not  grant  the 
particular  relief  prayed  by  the  bilL  He  considered,  however, 
that  one  of  the  rights  of  a  siurety  was  to  have  notice  of  any 
assignment  of  the  debt  for  which  he  was  liable,  which  notice 
had  not  been  given  in  the  present  case.  He  considered  also 
that  the  fund  primarily  liable  to  pay  the  debt  had  been  lost, 
through  the  negligence  of  the  trustees  of  the  settlement  in  not 
obtaining  a  stop  order,  and  on  those  grounds  he  held  that  their 
right  against  the  fund  secondarily  liable  was  gone.  He  accord- 
ingly made  a  decree  declaring  that  Mr.  Bastow  and  his  trus- 
tees had  lost  all  right  to  resort  to  Mrs.  Wheatley's  share  of  the 
4000J1,  and  that  Mr.  Wheatley,  as  her  administrator,  was 
entitled  thereto;  and  directed  an  assignment  of  the  fund  to  him 
accordingly,  subject  to  the  life  interest  of  Ann  Barratt,  the 
mother. 

Mr.  Bastow  and  the  parties  claiming  under  him  appealed. 

Mr.  Malim  and  Mr.  Goldsmidy  for  the  plidntiff,  in  support  of 
the  decree.  Bastow  is  bound  by  the  act  of  Collins,  who  was 
employed  by  him  as  solicitor :  Duke  of  Beaufort  v.  NeeJd.  (a) 
Even  if  not,  the  principal  fund  has  been  lost  by  the  neglect  of 
the  creditor,  and  the  surety  is  discharged :  Capel  v.  Butler  (6), 
Watson  Y.  Allcoch.  (c)  As  to  the  relief  given  being  wholly 
distinct  from  that  prayed,  Palk  v.  Clinton  (d)  is  an  authority  for 
amending  the  prayer  at  the  hearing,  and  was  recognized  as 
good  law  in  Waits  v.  Hyde,  (e)  [^Strongs  v.  Hawkes  {g)  was 
also  referred  to.] 

Mr.  Rolt  and  Mr.  Speedy  for  the  appellants,  referred  to  May^ 
hewY,  Crickett{h\  Harper  y,  Faulder  (i),  Curtis  y.  Drought (k), 
and  Wilkinson  v.  CandUsL  (J) 

Mr.  Malins  in  reply. 


The  Lobd  Justice  Knight  Bruce  said  that  before 
proceeding  to  state  the  manner  in  which  this  case  ought  to  be 
disposed  of,  he  would  observe  that  although,  owing  to  the 
nature  of  the  controversy  and  of  the  evidence  before  the  Court, 
it  was  fit  and  right  that  he  should  express  an  opinion  of  the 
conduct  of  one  of  the  witnesses,  not  as  a  witness  only,  but  as  a 
member  of  society  and  a  professional  man,  yet  it  must  be 
remembered  that  in  a  sense  the  facts  were  proved  only  as  be- 
tween the  parties  to  the  suit,  of  whom  that  person  was  not 
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one ;  and  that  it  might  be  considered  in  some  sense  that,  though 
he  had  been  examined  and  cross-examined,  he  had  not  had  an 
opportunity  of  defending  himself. 

The  question  to  be  determined  was,  whether  the  phiin^s 
share  of  a  fiind  which  was  in  Court  iu  another  suit  had  been 
discharged  from  its  liability  by  way  of  suretyship  tmder  a  deed 
of  1841,  —  1.  e»,  whether  it  luid,  independently  of  payment  or 
satisfaction,  been  discharged  by  the  conduct  of  the  defendants  or 
some  of  them.  The  points  made  on  behalf  of  the  plaintiff  were, 
— first,  that  though  Bastow,  on  his  marriage,  assigned  to  trustees 
the  debt  due  to  him,  no  notice  was  given  to  Mr.  or  Mis. 
Wheatley,  nor  was  any  fresh  stop  order  obtained ;  secondly, 
that  if  the  fund  was  not,  for  those  reasons,  absolutely  dis- 
charged, yet,  to  the  extent  of  the  sum  of  500/.  mentioned  in 
the  petition  of  1846,  it  was  discharged  by  that  petition,  and  the 
order  made  upon  it.  One  at  least  of  these  points  had,  during 
the  aigument,  appeared  to  him  to  be  not  free  from  diflSculty; 
but,  on  consideration,  he  was  clearly  of  opinion  that  the  pon- 
tiff's case  failed. 

Mrs.  Wheatley,  who  executed  the  deed  of  1841,  before  her 
marriage,  had  thereby  charged  her  share  by  way  of  suretyship 
only,  and  that  was  shown  on  the  face  of  the  deed.  If,  there- 
fore, it  had  appeared,  on  the  eyidenoe,  that  the  creditor  and 
the  trustees  of  his  marriage  settlement,  or  any  of  them,  had 
participated  in  obtaining  the  fund  out  of  Court  under  the  order 
of  1846,  or  had  been  privy  to  it,  the  plaintiff  might  have  had 
some  title  to  relief.  But  the  evidence  proved  the  contrary, 
and  showed  that  Bastow  and  his  trustees  were  strangers  to  the 
application  for  that  order.  The  order  was  made  on  ian  appa- 
rent consent  by  Bastow,  but  this  was  owing  to  the  improper 
act  of  Collins,  who  improperly  instructed  counsel  to  appear  for 
Bastow.  Doubtless,  in  some  cases,  a  party  for  whom  a  soli- 
citor instructed  counsel  to  appear,  could  not,  as  between  him- 
self and  a  third  party,  allege  that  the  solicitor  had  no  authority ; 
but  that  principle  did  not  apply  here.  Mrs.  Wheatley  and  her 
husband  were  as  ignorant  of  the  transaction  as  Bastow  was, 
though  counsel,  instructed  by  Collins,  appeared  and  consented 
for  them  also.  The  whole  transaction  was  a  mere  fraud  on  the 
part  of  Collins,  and  was  exactly  the  same  towards  Bastow  and 
towards  Mr.  and  Mrs.  Wheatley.  It  made  no  difference  that 
Collins  was  the  general  solicitor  of  one  party  and  not  of  the 
other ;  for  this  purpose  the  case  was  the  same  aa  if  he  had 
been  a  mere  stranger.  The  plaintiff,  therefore,  could  derive 
no  benefit  from  Bastow's  apparent  consent  to  the  order  of  1846, 
nor  from  the  false  statement  as  to  the  500/.  contained  in  the 
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petition.  Suppose  jewels  had  been  deposited  as  a  security 
with  Bastow,  some  by  Barratt,  the  principal  debtor,  and  others 
by  Mrs.  Wheatley,  and  Barratt's  jewels  had  then  been  stolen 
without  Bastow's  iault,  that  would  not  exonerate  the  jewels 
of  the  surety,  and  the  present  case  was  substantially  the  same 
as  that. 

Then  it  had  been  urged  that  the  trustees  did  not  give  Mr. 
and  Mrs.  Wheatley  notice  of  the  assignment ;  but  that  did  not 
help  the  p]ianti£  Where  a  chose  in  action  not  assignable  at 
Law  was  assigned,  the  debtor  might,  in  the  absence  of  notice, 
safely  pay  the  assignor,  for  which  it  was  hardly  necessary  to 
refer  to  Matthews  v.  WaUwyn  (a) ;  so  that,  in  general,  a  debtor 
had  no  ground  for  complaining  of  want  of  notice.  Here,  if 
Mrs.  Wheatley  had,  without  notice  of  the  settlement,  paid 
Bastow,  she  would  have  had  the  same  rights  as  if  she  had  paid 
the  trustees.  If  the  trustees  had  rendered  themselves  liable  to 
their  cestui  que  trusts  by  not  giving  notice,  that  was  not  a 
matter  with  which  the  plaintiff  had  anything  to  do.  That 
notice  had  not  been  given  to  the  surety  did  not,  therefore, 
affect  the  case. 

Then  it  had  been  ntged  that  if  a  stop  order  had  been  ob- 
tained by  the  trustees,  the  order  of  1846  could  not  have  been 
obtained,  but  considering  the  way  in  which  Collins  had  acted, 
it  was  mere  speculation  to  say  that  a  stop  order  would  have  had 
any  such  effect.  Supposing,  however,  that  it  would,  it  was  no 
breach  of  duty  towards  Mrs.  Wheatley  or  the  plaintiff,  not  to 
obtain  one.  The  order  to  be  made  must  be  for  redemption  or 
else  for  dismissal  of  the  bill. 

With  respect  to  Collins,  he  considered  it  right  to  pursue  the 
course  taken  by  Lord  Rosdyn  in  Dungey  v.  Angove  (i),  and  to 
call  npon  him  to  show  cause  why  his  name  should  not  be  struck 
off  the  roll.  The  proceeding  would  be  prosecuted  by  the  Soli- 
citor to  the  Suitors'  Fund.  The  Begistrar  would  ascertain  whe- 
ther, in  Dungey  v.  Angove^  the  order  was  a  separate  one  or 
embodied  in  the  order  made  on  the  appeal,  and  would  draw  up 
the  present  order  accordingly. 

The  Lord  Justice  Tubneb  said  that  the  short  point  on 
which  the  Vtce^  Chancellor  had  gone,  was,  that  where  an  assign- 
ment of  a  security  extending  over  property  of  the  debtor  and  of 
a  surety  was  made,  the  surety  was  entitled  to  notice  of  the 
assignment,  otherwise  the  assignee  had  no  remedy  against  him. 
This  was  an  important  decision,  as  introducing  a  new  element 
into  the  law  of  principal  and  surety.  The  point  was  new, 
there  being  no  authority  directly  bearing  upon  it ;  it  must  there- 
(fl)  4  Ves,  118.  (b)  2  Ves.  304. 
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fore  be  decided  on  principle.  Now,  what  were  the  relative 
obligations  of  the  creditor  and  the  surety  ?  The  creditor,  no 
doubty  was  bound  to  preserve  the  securities  given  by  the  prin- 
cipal debtor,  for  the  surety  might  become  entitled  to  the  bene- 
fit of  them,  but  he  was  under  no  obligation  not  to  assign  them. 
If  he  did  assign  them  the  assignee  was  subject  to  the  same 
liabilities  as  the  assignor  had  been,  bat  he  had  also  the  same 
rights  as  the  assignor  both  against  the  principal  and  the  surety. 
It  was  said  that  the  surety  had  a  right  to  know  who  was  his 
creditor;  but  as  a  general  rule,  the  onus  of  finding  who  the 
creditor  was  lay  upon  the  debtor.  If,  however,  an  assignment 
was  made,  and  no  notice  given  to  the  surety,  he  could  safely 
pay  the  assignor,  and  such  a  payment  would  be  good  as  against 
the  assignee ;  and  if  the  assignee  refused  to  give  up  the  secn- 
rities,  relief  would  be  granted  in  Equity.  The  surety,  there- 
fore, would  not  be  damnified  by  want  of  notice;  and  it  would  be 
very  inconvenient  to  hold  it  necessary  that  notice  should  be 
given.  In  the  absence  of  authority  supporting  the  decision  of 
the  Vice-chancellor,  he  was  therefore  compelled  to  diseent 
from  it. 

On  the  rest  of  the  case  he  had  little  to  say.  He  agreed 
with  the  Vice-Chancellor^  that  no  relief  could  be  given  accord- 
ing to  the  prayer  of  the  bill  His  Lordship  then,  after  shortly 
stating  the  facts,  said  that  the  plaintiff's  case  rested  on  two 
points :  first,  that  the  plaintiff's  share  of  the  fund  was  not  liable 
for  any  improper  disposition  made  by  order  of  the  Court  of  the 
fund  primarily  liable,  or,  as  it  had  been  expressed,  that  the  plaio- 
tiff  was  not  a  guarantee  for  the  Court  of  Chancery ;  secondly, 
that  Bastow  and  his  trustees  were  bound  by  the  statement  in 
the  petition  that  500/.  had  been  paid  to  Bastow.  Ab  to  the 
first  point,  he  considered  that  the  plaintiff's  share  was  liable  for 
any  deficiency  in  the  fund  primarily  liable,  which  was  not  occa- 
sioned by  Bastow's  default.  As  to  the  second  point,  Collins 
had  no  authority  to  act  for  Bastow  in  the  matter  of  the  petition, 
and,  therefore,  the  statement  could  not  bind  Bastow.  The  case 
of  The  Duke  of  Beaufort  v.  Neeld,  which  had  been  relied  upon, 
was  not  applicable,  for  Collins  was  not  Bastow*s  general  agent 
If  the  plaintiff  desired  an  account  and  redemption,  he  might 
have  it ;  but  if  he  declined  to  take  that  kind  of  decree,  the 
bill  must  be  dismissed.  His  Lordship  entirely  concurred  with 
the  Lord  Justice  Knight  Bruce  in  the  course  proposed  by  him 
to  be  taken  with  respect  to  Collins. 


Solicitors :  F.  Tritton  ;  and  Chas.  Stevens. 
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HE  leading  facts  of  this  case  appear  in  the  report  of  the  last  A  solicitor, 
preceding  case.  The  order  relating  to  Collins  was  embodied  in  ^ared^from 
the  order  on  the  appeal,  and' was  as  follows :  —  }^^  evidence 

**  And  upon  the  matters  appearing  before  their  Lordships  in  had,  without 
evidence  in  these  causes,  it  is  ordered  that  John  Collins,  one  of  &?^hority, 

11.  .  t*  %•    r>i  •-!  •  1  /»  6*^®n  consent 

the  Boucitora  of  this  Court,  examined  as  a  witness  on  the  part  of  hriefs  in  the 
the  plaintiff,  Henry  Wheatley,  in  these  causes,  be  struck  off  the  ^^l^J[ 
roll  of  solicitors  of  this  Court,  unless  he  shall,  on  the  17th  day  Mrs.  w.  and 
of  Jnly  next,  show  unto  this  Court  good  cause  to  the  contrary."  ©f  wWchT** 
M]\  CaimSf  for  Mr.  Collins,  showed  cause,  and  said  that  it  f^^  '^  (^art, 
most  be  borne  in  mind  Uiat  this  was  a  matter  which  took  place  hadan\itei^t, 
many  years  mnce ;  that  Collins  was  a  person  advanced  in  life  i  ^^  disposed 
and  that  having  been  unfortunate  in  business —  (he  had  become  interest  had 
insolvent)  —  he  had  not  the  advantage  of  one  whose  office  and  °*^!^!?^ 
papers  had  continued  in  uninterrupted  order.     As  to  any  com-  upon  by  the 
pensation  to  the  parties  in  Wheathy  v.  Bastow  for  any  loss  ^^^tio^ 
suffered  through  him,  he  would  be  glad  to  make  it,  but  was  to  show  cause 
quite  without  means.    His  civil  liability  to  nuike  compensation  Tot^be^^ck^ 
might  be  admitted,  but  it  was  a  different  question  whether  he  off  the  rou ; 
was  answerable  as  having  acted  criminally  and  frandidently.   He  clear  that^he 
kboored  also  under  another  disadvantage.    Mrs.  Wheatley  was  ^  °^  ^^^' 
dead,  and  also  the  clerk  who  had  conducted  the  business  of  the  Court  being  of 
petition ;  Thomas  Barratt  was  out  of  the  country ;  and  Mr.  ^'ere'^wM "' 
Bastow  was  in  a  state  of  mind  in  which  he  could  not  give  evi*  nothing  to 
dence.    By  his  affidavit  Mr.  Collins  stated  that  the  1000/.  loan,  l^^^'th^t 
though  originally  intended  for  Thomas  Barratt,  had  been  really  ^e  had,  he  was 
made,  to  the  father,  Thomas  Barratt  the  elder, —  the  son  and  roU. 
Hestber  Barratt  being  sureties ;  that  Thomas  Barratt  the  elder     ^^  ^® 
died  insolvent,  and  Mr.  Collins  then  supported  Ann  Barratt,  Tubneb:  No 
who  was  his  sister,  and  her  daughters,  his  nieces ;  and  that  they  <:u^amstonces 
all  lived  with  him  until  the  marriage  of  Hesther  Barratt  to  Mr.  solicitor  in 
Wheatley.   That  hci  knew  nothing  of  the  transfer  of  the  debt  j^^^ff^^ 
to  the  trustees,  and  considered  himself  as  having  full  authority  consent,  on 
to  act  for  W.  Bastow,  who,  after  the  execution  of  the  settle-  ^^  ^  tt,^ 
ment,  went  abroad,  leaving  in  Mr.  Collinses  hands  all  the  docu-^  disposing  of 
ments  relating  to  his  property,  with  full  power  to  act  on  his  court,*in 
behalf  in  every  way  ;  that  T.  Barratt,  having  contracted  debts,  ^bich  the 

client  has  ail 

including  a  debt  to  Mr.  Collins  for  advances  made  to  aid  him  interest,  with« 
in  business,  became  desirous  to  obtain  his  share  of  the  fund ;  out  express 

,1.  ...,,.  ,  J  authority  frort 

that  he  was  in  constant  communication  with  his  mother  and  the  eiient 
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sisters  on  the  subjectf  and  Mr.  Collins  had  no  doubt  that  Mr^ 
Wheatley  must  have  been  informed  of  what  it  was  intended  to 
do.  That  in  November  1846  the  petition  was  presented,  ocm- 
taining  a  statement  relative  to  the  payment  of  500L,  whicb 
statement  was  in  fact»  though  not  intentionally,  erroneous.  The 
statement  was  not  made,  as  the  affidavit  stated,  for  a  fraudulent 
purpose,  for  it  was  intended  to  make  the  payment.  The  affidant 
further  stated  that  the  derk  who  prepared  the  petition  mistook 
the  instructions  given  to  him,  for  that  Collins  never  instmcted 
him  to  make  the  statement.  Collins  further  deposed  that  he 
gave  briefs  to  counsel  to  consent  on  behalf  of  W.  Bastow  and 
Mr.  and  Mrs.  Wheatley,  acting  on  the  general  authority  wludi 
he  conceived  he  had.  [7A«  Lord  Justice  Kfdght  Bruce.  Con* 
sidering  the  amount  6f  the  funds  under  the  control  of  this  Comti 
this  has  appeared  to  me  to  be  one  of  the  most  serious  cases  that 
has  come  before  a  Court  of  Justice  for  a  long  period  of  years.  I 
should  be  glud  to  acquit  Mr.  Colfins  if  I  could,  but  what  is  to  pio- 
tect  the  hundreds  of  thousands  of  persons,  and  the  happmess  of 
thousands  of  families  whose  property  is  committed  to  the  care 
of  this  Court,  if  it  cannot  trust  in  tiie  solicitorv  who  are  its 
officers  ?]  Mr.  Collins  fiirther  stated,  that  when  W.  Bastow 
returned  to  England,  he  expressed  dissatisfisustion  at  Tfaonoss 
Barratt's  having  obtained  his  share,  as  bdng  prejudicial  to  his 
security ;  that  Mr.  Collins  then  delivered  to  him  some  odier 
securities,  with  which  W.  Bastow  was  satisfied,  and  part  of 
them  had  been  since  realised.  Mr.  Collins  swore  ntiost  positively 
that  he  was  not  then  aware  that  the  lOOOJL  debt  had  been  aangned 
to  tiie  trustees  of  th^  marriage  settiement ;  that  he  did  not  know 
it  till  he  became  insolvent  in  1861,  andthat  if  he.had  known  it» 
he  would  have  consulted  the  trustees  on  occasion  of  the  petition. 
[  The  Lord  Justice  Knight  Bruce.  You  mean  to  say  that  for 
tiie  purpose  of  a  criminal  proceeding  an  attorney  may  be  heard 
to  say  that  he  does  not  know  the  contents  of  a  maniage  settie- 
ment  prepared  in  his  own  office,  and  I  do  not  say  I  dissent  from 
you.]  "With  regard  to  the  actual  application  of  the  6001,  which 
was  not  afler  all  paid  to  W.  Bastow,  Mr.  Collins  no  doubt  aeted 
wrongly,  but  not  firaudnlentiy.  He  sufiered  from  what  sotntocs 
often  do  suffer  from,*— the  attempt  to  represent  oonflioting  inte* 
rests.  Mr.  Collins  conduded  his  affidavit  by  stating,  that  notwith- 
standing the  force  of  appearances,  he  had  neither^  by  tiie 
ment  in  the  petition,  nor  by  instructing  oounsd  to  ooiweiit,  i 
tended  to  deceive  the  Court,  or  to  commit  a  fraud  on  the  Court 
or  the  parties ;  that  he  was  sixty  years  of  age,  having  practised 
for  thirty-five  years  in  all  the  Courts ;  and  never  having  had  any 
stigma  cast  upon  his  character  and  integrity,  he  submitted  his 
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isaae  to  die  merafiil  oonsicleration  of  the  Court  It  appeared 
that  Mr.  Colliosy  by  acting  for  different  membeni  of  the  family, 
had  been  placed  in  a  difficult  position ;  that  though,  having  acted 
n^Ugeptly  he  was  dviUy  liable  for  the  conaequences  of  hie  con-* 
docty  th^re  was  no  fraudulent  intention ;  he  had  gained  nothing 
by  this  ipisapplication  of  the  6Q0L,  and  it  wfs  submitted  that  he 
ovght  not  to  be  struck  off  the  rolL 

Mk.  J:  H,  Tfayfar,  for  the  Solicitor  to  the  Suitors'  Fund,  was 
net  called  upoo. 


IB65. 
^ ^ ^ 

Loads 
Jusncss. 
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TttB  LoBD  JuBTiOB  EcNiaHT  Bbuob  Said  that  the  oon« 

fidenoe  jdaoed  by  the  Court  in  its  soUdtors  iuYested  them  with 

a  power  of  «  very  important  and  extensive  character  over  the 

prc^ierty  entrusted  to  the  Court     No  doubt  it  was  one  liable 

to  abuser  but  he  was  happy  to  believe  that  few  instances  of  its 

abuse  had  occurred.      When,  however,  it  was  recollected  in 

what  mode  transfers  of  funds  standing  in  the  name  of  the 

Aceoontant-Greneral  were  obtained,  it  was  obvious  that  if  the 

conduct  of  solidtors^  so  far  as  such  property  was  concerned, 

were  not  careftdly  watched^  ruin  the  most  frightful  and  exten- 

nve  might  ensue.     Persons  interested  in  fiinds  in  Court  were 

considered  as  represented  by  their  solidtcqnk    If  a  solicitor 

instructed  counsel  to  consent  for  a  party  interested^  the  client 

was  bound  by  the  c<»isent,  the  Court  aoted  xq^on  the  consent* 

the  AoeouBtaot-Ceneral  acted  on  the  order,  and  the  fund  was 

disposed  of*    If,  therefore,  the  Court  were  to  watch  transactions 

erf*  this  kind  negligently,  it  would  SeoI  in  a  most  iniKurtant  duty. 

Here,  Collins  was  the  solidtor  of  Mr.  Basto^,  and  of  his  own 

niece^  S&s  Wheatley,  and  he  would  iissnme  that  he  was  the 

eolidt<Mr  of  Mr^  Wheatley  also.    All  these  parties  were  impor* 

tantly  interested  in  a  fund  in  the  Court  of  Chanceiy,  and 

Colfins,  without  warmnt,  without  authoxity>  without  any  per- 

misflion  whioh  any  reasonable  being  could  conddOr  to  justify  or 

excuse  Us  act,  instructed  counsd  to  consent  on  behalf  of 

Mr.  Bestow  and  lb.  and  Mrs  Wheatl^  to  an  abstraction  of 

the  fund^  for  purposes  opposed  to  the^r  interests.    Mr*  Bastow 

was  at  the  time  absent  from  Englaiidi  and  it  was  said  that 

when  he  was  informed  of  what  had  been  done,  he  disapproved 

of  it»  but  seemed  to  have  been  in  some  sense  satisfied  with 

Collinses  acknowledgment  of  his  enor,  and  to  have  taken  some 

security  or  satisftotion  from  Urn.     But  it  must  be  rembmbeted 

thatj  at  this  time,  Mr*  Bastow  had  ceased  to  be  absdute  owner 

of  the  debt,  his  ri^ts  being  then  vested  in  the  trustees  of  his 

marriage  settlement)  who   were  not  represented  before  the 

Court  when  the  petition  was  presented*    The  apology  offered 
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for  this  was  that,  though  the  settlement  was  prepared  ia 
Collins's  o£5ce,  and  he  was  the  solicitor  entrusted  with  its  pxepa* 
ration,  he  was  not  aware  of  its  nature,  nor  that  the  debt  in 
question  was  included  in  it      Of  course,  for  any  dvil  purpose 
he  would  make  this  assertion,  whether  true  or  untrue,  in  vain ; 
perhaps  for  the  purpose  of  a  proceeding  of  a  merely  criminal 
nature  he  might  make  it,  if  true,  successfully.     But  for  the 
purpose  of  this  application,  which  was  to  remove  him  from  the 
confidential  position  of  a  solicitor  of  this  Court,  his  Iioxdship 
doubted  whether  the  allegation,  even  if  true,  could  be  made 
effectually.      He  would,  however,  give  Collins  the  benefit  of 
the  doubt,  but,  in  his  opinion,  this  did  not  much  improve  the 
case.    Mrs.  Wheatley,  who  was  Collinses  niece,  had  lived  in  hb 
house,  and  he  appeared  to  have  been  kind  to  her,  which  was  to 
his  credit,  these  duties  of  imperfect  obligation  being  veiy  com. 
monly  neglected.    Collins  said  that  this  disposition  of  the  (and, 
by  which  it  was  disposed  of  in  so  strange  and  improper  a 
manner,  was  talked  over  with  the  ladies  of  the  family,  and 
that  he  was  satisfied,  from  the  terms  on  which  Mr.  and  Mrs. 
Wheatley  lived  with   each  other,    that  Mrs.  Wheatley  must 
have  communicated  the  matter  to  her  husband,  bat  he  did  not 
say  that  he  ever  spoke  to  Mr.  Wheatley  about  it.     Now  it  was 
impossible  to  suppose  that  if  he  had  believed  that  Mr.  Wheadey 
would  have  agreed  he  would  not  have  communicated  with  him. 
Mr.  Wheatley  was  alive ;  he  had  made  depositions  in  the  cause. 
There  was  no  reascm  to  believe  him  unfiivourable  to  Collins, 
his  wife's  unde^  but  he  had  not  come  forward  as  a  witness  for 
Collins  on  the  present  occasion,  and  it  did  not  i^pear  ihat 
Collins  had  asked  him  to  do  sa     Under  these  oircomstancea 
the  only  conclusion  to  be  arrived  at  was  that  both  consents  had 
been  most  improperly  given,  —  given  under  circomBtanoes  nnder 
which  no  reasonable  man  could  believe  that  he  had  authoritj  to 
give  them.      Whatever  condonation  there  might  have  beea  on 
the  part  of  Mr.  Bastow,  there  was  none  so  &r  as  the  interests  of 
society  were  ^  concerned.    As  to  Mr.  Wheatley  there  had  been 
no  condonation  on  his  part,  though  there  had  been  a  forbear- 
ance and  an  absence  of  pressure  which  were  most  creditable  to 
him.     His  Lordship  had  sud  nothing  as  to  the  false  statement  in 
the  petition  with  regard  to  the  500 JL,  that  bdng,  in  tiie  view  he 
took  of  the  case,  immateriaL    He  deeply  regretted  the  inevi^ 
able  duty  of  the  Court  in  this  instance,  but  he  condderod  that 
he   should  be  departing  from  the  duty  whick  he  owed  to 
sodety,  were  he  not  to  declare  tiiat  Colfins  ought  no  longer  to 
continue  in  the  trusted  portion  of  a  solkntor. 

Thb  Lobd  Justice  Tubker  said  that  this  gendeman  had. 
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in  his  afiBdavIt,  Bubmitted  his  case  to  the  mercifiil  oonsideration 
of  the  Court,  and  he  should  have  been  glad  if  in  the  discharge 
of  his  duty  he  could  have  given  it  a  meroifol  consideration.  It 
was  unnecessary  to  enlarge  on  the  extreme  importance  of  the 
powers  of  solicitors  over  funds  in  Court,  or  on  the  extreme 
danger  of  allowing  funds  to  be  dealt  with  under  those  powers^ 
to  the  prejudice  of  the  parties  interested.  What  were  the  facts 
here  ?  A  sum  stood  to  the  account  of  a  tenant  for  life  and  her 
children ;  one  child  had  mortgaged  his  share  for  1000/.,  another 
had  joined  in  the  mortgage,  making  her  share  liable  by  vray  of 
surety.  A  petition  was  presented  for  payment  out  of  Court  of 
the  share  primarily  liable;  the  tenant  for  life  concurred,  having 
surrendered  her  life  interest ;  the  mortgagee  appeared  and  con- 
sented ;  the  party  whose  share  was  only  secondarily  liable,  and 
her  husband,  also  appeared  and  consented,  and  it  was  manifest 
on  the  facts  that  those  consents  were  given  without  authority. 
It  had  been  urged  by  Collins  that  the  money  had  been  received 
out  of  Court  for  the  purpose  of  being  applied  in  payment  of 
500/.  to  the  mortgagee,  but  it  was  received  out  of  Court  on  an 
all^ation  in  the  petition  that  5002.  had  been  so  paid;  it  was 
received  by  the  solicitor,  and  not  one  shilling  of  it  had  ever 
reached  the  hands  of « the  mortgagee.  It  was  not  sworn  that 
Collins  had  not  himself  prepared  the  marriage  settlement ;  it 
was  sworn  that  he  did  not  prepare  the  petition,  but  it  was  .drawn 
from  his  instructions,  and  it  was  not  shown  what  instructions 
he  gave.  If  any  circumstances  could  justify  a  solicitor  in  giving 
a  consent  without  authority,  those  circumstances  were  wanting 
here ;  but  he  would  say  that  no  circumstances  could  justify  a 
solicitor  in  instructing  counsel  to  consent  to  the  disposing  of 
funds  in  Court  without  express  authority  from  his  client ;  that 
no  solicitor  was  justified  in  giving  such  consent,  on  the  specula- 
tion that  his  client  might  ratify  what  he  had  done.  Painful  as 
it  was  to  act  against  a  gentleman  who  sud  that  during  a  long 
life  there  had  neversbefore  been  any  charge  against  his  profes- 
sional character,  it  was  necessary  to  do  so. 

The  Lord  Justice  Knioht  Bruce  said  it  was  right  to 
observe  that  this  proceeding  had  not  been  suggested  by  any 
one,  but  had  originated  entirely  with  the  Court  itself. 

Solicitor :  J.  J,  Johtuoiu 
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Masteb  of 
THE  Rolls. 

May  7,  8. 

A  testator 
bequeathed  to 
persons  who 
were  in&nts 
all  his  shares 
in  a  hanking 
company,  upon 
which  he  had 
daly  pud  all 
calls  contem- 
plated or 
required  from 
him  np  to  the 
time  of  his 
death.    Five 
years  after- 
wards, and 
while  the 
legatees  were 
still  infants, 
a  farther  call 
was  made, 
which  was 
paid  by  his 
execators 
partly  oot  of 
bis  general 
personal  estate. 


A&MSTRONG  v.  BtTRNET. 

John  BUDDLE^  by  Ua  will  dated  1843»  gave  all  his  dum 
10  the  Northumberland  and  Durham  District  Banking  Ootn- 
pany  to  ciertain  of  his  grandnephews  and  grandnieoeB»  equally  to 
be  divided  amongst  them.     The  testator  died  in  1843. 

The  Northumberland  and  Durham  District  Banking  Com- 
pany was  established  in  1 836,  and  was  carried  on  under  the  prori- 
sions  and  regctlations  of  a  deed  of  settlement,  dated  the  1st  of 
July  1836.  By  clausi^  9.  of  this  deed  it  was  declared  that  it 
should  not  be  lawful  or  competent  For  two  or  more  Indiridusls, 
ei^cept  in  the  characters  of  trustee?,  exeeutors,  or  administniton^ 
to  hold  jointly  any  shares  in  the  company. 

Clause  11.  declared  that  the  person  in  whose  name  any  iAara 
should  stand  in  die  shardidder^s  register  should,  to  all  intents 
and  purposes  whatsoever,  witldn  the  meaning  of  the  deed  of 
settlement,  be  deemed,  at  Law  and  in  Equity,  the  absolute,  sole, 
and  beneficial  holder  and  proprietor  of  such  dhares. 

Clause  16.  provided  that  two  instidments  of  2t  lOii  eadi 
should  be  paid  upon  the  shares,  one  on  the  e^tablislunent  of  die 

and  partly  out    company,  and  the  other  mx  months  afterwards. 

dends  arising         Clause  17.  declared  that  the  directors  shbuld  have  power  to 

from  the 
shares.     In 
pi  admitiis- 
iration  suit 
by  the  ex- 
ecutors,— 
Held,  that  the 
{estator's 
interest  in 
these  shares 
at  the  time  Qf 
his  de^h  not 
requirmg, 
according  to 
the  provisipns 
of  t^e  com- 
pany's deed, 
any  farther 
payment  to 
make  it  per- 
fect and  com- 
plete, the  coJl 
contemplated 
and  made 
subsequently 
to  his  death 

by  the  legioees  him  in  any  of  the   aforesaid  capacities,  but  such  executor, 

of  the  shares, 

and  not  by  his  general  personal  estate. 

^ectfs,  if  the  call  had  oeen  contemplated  before  the  testator's  death,  or  had  been  required  to  sukc 
|iis  interest  complete  and  perfect 


call  for  the  payment  of  a  forthef  sum  of  52L  cm  eadi  sfaare,  at 
such  time  or  times  as  they  tahould  tlunk  fit. 

Clause  23.  declared  that  every  transferee  ^qld  execute  the 
deed. 

Clause  25.  declared  that  whenever,  by  any  means  whatsoever, 
authorized  by  the  deed,  any  shares  diould  become  duly  and 
efiectually  transferred  to,  or  vested  in,  %  new  holder,  then  and* 
in  such  case,  the  future  responisibility  of  the  previous  holder 
should  cease  and  determine ;  and  such  previous  holder,  and  aB 
persons  claiming  by,  from,  or  under  him,  should  be  exonerated 
and  released  from  all  subsequent  claims,  demands,  liabOities, 
and  obligations  in  respect  of  the  same  riiares,  and  firom  all 
future  observance  and  performance  of  the  oov^ciants,  oondition^ 
stipulations,  and  agreements  in  the  deed  contained. 

Clause  27.  declared  that  the  executor,  administrator,  or 
legatee  of  any  deceased  shareholder  should  not  be  a  member  of 
the  company  in  respect  of  such  shares  as  should  be  vested  in 
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adminutrator,  or  legatee  should  be  at  liberty  either  to  sell  the 
shares  so  vested  in  hhn,  or  to  beoome  a  member  of  the  corn- 
pany. 

Clause  28.  declared  that  the  exeoator,  or  admmistraior,  or 
legatee  of  a  deceased  shareholder,  who  should  be  desirouB  of  be- 
oomiog  a  member  of  the  company  in  reapect  of  the  shares  vested 
in  him  in  any  of  such  capacities  respectively,  should,  upon  ^ving 
notice  thereof,  and  otherwise  complying  with  the  provisions  of 
the  deed,  be  admitted  and  become  a  member  in  respect  of  such 
shares,  and  have  the  same  transferred  into  his  name  accordingly, 
and  should  stand,  and  be  personally  charged  witii  the  duties 
and  liabilities  incident  to  the  ownership  of  the  same. 

Clause  29.  provided  that  the  executor,  administrator,  or 
legatee  of  any  deceased  shareholder  who  should  not,  under  the 
provision  of  clause  28.,  elect  to  become  a  member  of  the  com- 
pany in  respect  of  the  shares  vested  in  him  in  any  suchcapacityj 
should  be  entitled  to  receive  any  dividend  which  should  have 
become  due  on  the  shares  so  vested  in  him  be£dre  his  title  to  the 
same  shares  accrued;  but  no  dividends  which  should  become 
due  on  the  same  shares  after  his  title  should  have  accrued 
should  he  payable  to,  or  demandable  by  him,  but  should,  till 
some  penon  should  have  become  a  member  of  the  company  in 
respect  of  the  same  shares,  remain  in  suspense,  and  should  not 
be  paid  till  the  transfer  thereof  should  be  comideted,  and  the . 
new  holder  thereof  should  daim  the  same ;  and  every  sale  or 
transfer  of  such  shares  should  carry  with  it,  and  entitle  the  pur^ 
chaser  thereof  to  the  dividends,  profits,  and  interest  in  respect 
of  the  shares  transferred,  so  as  to  dose  all  the  right  and  interest 
of  the  party  making  such  transfer  in  respect  of  such  transferred 

By  clause  1 10.  each  shareholder  covenanted  to  observe,  per- 
fonn,  fiilfi]^  and  keep  all  the  coveqants,  artides,dauses,  stipula- 
tions, and  agreements  which  were  or  ought  to  be  observed, 
performed,  fulfilled,  and  kept  in  respect  of,  or  in  relation  to, 
such  share  or  shares  respectivdy  so  for  the  time  being  remain- 
ing part  of  his  or  her  assets,  and  according  to  the  true  intent 
and  meaning  of  the  same  covenants,  &c. 

The  testator  executed  the  company's  deed,  and  at  the  time 
of  his  death  was  the  duly  registered  proprietor  of  1180  shares, 
upon  the  whole  of  which  the  first  two  instalments  had  been 
paid,  and  no  further  call  had  been  made  or  contemplated  in  his 
lifetime. 

The  legatees  were  all  infants  at  the  death  of  the  testator. 
The  executors  of  his  will  in  1845  elected  to  beoome  mem- 
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bers  of  the  company,  and  the  shares  were  thereupon  iniii»* 
ferred  into  their  joint  names  as  such  executors. 

In  1848,  five  years  after  the  death  of  the  testator,  and  while 
the  l^^tees  were  still  infants,  the  directors  of  the  company 
made  a  call  of  6L  per  share.  The  executors  borrowed  the 
necessary  amount  to  pay  such  call  upon  the  1180  shares,  which 
•money  was  afterwards  paid  off,  partly  out  of  the  teatator'« 
general  estate,  and  partly  out  of  the  dividends  ariung  fiom  the 
shares. 

On  some  of  the  legatees  atUdning  twenty-one,  a  question 
was  raised  as  to  the  proper  fund  for  payment  of  this  call,  and 
the  executors,  in  January  1855,  filed  a  bill  against  the  legatees, 
praying  that  the  rights  of  all  parties  under  the  will  of  the  tes- 
tator who  were  interested  in  the  banking  shares,  and  the  divi- 
dends accrued  due  thereon  since  the  death  of  the  testator,  and 
the  iuture  dividends,  might  be  ascerluned,  and  that  the  estate  of 
the  testator,  so  far  as  respected  such  shares^  might  be  adminis- 
tered by  the  Court 

Mr.  ToUer  for  the  plaintiflb. 

Mr.  Follett  and  Mr.  Giffard,  for  the  specific  l^atees  of  the 
shares*  The  testator,  by  executing  the  company's  deed,  en- 
tered into  a  covenant  to  pay  all  calls,  and  his  general  estaU 
remiuned  liable  up  to  the  full  amount  of  each  share.  The 
transfer  of  the  shares  by  the  executors  out  of  the  testator's  same 
into  their  own  names  could  not  have  the  effect  of  throwing 
upon  any  other  fund  this  liability,  which  attached  to  his  genend 
personal  estate.  To  hold  that  it  would  have  such  effect,  would 
be  to  give  the  executors  a  power  to  alter,  either  firom  cafffioe  or 
otherwise,  the  rights  of  the  parties,  which  could  not  have  been 
the  intention  of  the  testator.  The  specific  legatees  of  these 
shares  were  eqtitled  to  have  the  call  paid  out  of  the  genenl 
personal  estate :  Blount  v.  Hiphins  (a),  CUoe  v.  Clive  (&),  Jaejua 
V.  Chamber$  (c),  Marshall  v.  Holloway  (d),  Wright  v.  War^ 
Ten.  {e) 

Mr,  Lhyd  and  Mr.  Prior ^  for  the  residuary  legatees.  By  the 
provisions  of  the  company's  deed,  the  liability  of  a  shareholder 
ceased  entirely  on  the  transfer  of  his  shares,  and  though  the 
testator,  by  executing  the  deed,  had  covenanted  to  pay  dl  calls 
which  shoqid  be  made  in  respect  of  his  shares,  yet  it  was  only 
such  oaUs  as  should  be  due  and  payable  from  him  whilst  be 
continued  fi  shareholder.  This  call  was  neither  made  nor  con- 
templated in  bis  lifetime,  nor  for  several  years  after  the  transfer 


(a)  7  Sim.  43. 

(b)  1  K«y,  600. ;  2  En.  Hop. 

(c)  2  Coll.  4:i5. ;  4  Rail.  Cu. 


913. 
49d. 


(d)  5  Sim.  196. 

(0  4  De  G.  &  S.  367. 
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to  the  executors.  The  bequest  of  these  shares  was  analogous 
to  a  bequest  of  leaseholds  where  the  legatee  must  take  them 
cum  onere*  The  executors  were  not  bound  to  have  the  shares 
transferred^  buty  haying  done  bo,  they  became  trustees  for  the 
legatees,  and  the  call  which  was  made  after  they  became  such 
trustees  must  fall  on  the  l^atees,  and  not  on  the  general  estate 
of  the  testator;  Barry  y«  Harding  (a),  FitzwUHama  y.  Kelly,  {b) 


Thb  Mastbb  ov  th£  Bolls,    The  question  in  this  case  is     Judgment 
whether  the  payment  necessary  in  respect  of  a  call  on  cer- 
tain banking  shares  q)ecifically  bequeathed  by  the  testator  must 
be  borne  by  his  general  personal  estate^  or  by  the  specific  lega- 
tees themselves. 

Although  alone  it  may  not  dispose  of  the  whole  question^  still 
an  important  consideration  in  this  case  is,  whether  the  liability 
of  the  testator's  estate  to  the  payment  of  this  call  subsisted  at 
the  time  when  that  call  was  made.  I  have  not  found  any  case 
in  which  the  general  personal  estate  of  a  testator  has  been  com- 
peUed  to  bear  such  a  payment,  unless  the  liability  subsisted  at 
the  time  when  the  call  was  made. 

In  the  case  of  Blouni  y .  Hipiitu,  the  testator  had  taken  shares 
in  the  London  and  Birmingham  Railway  Company,  and  in  1830 
had  executed  a  deed,  by  which  he  covenanted  to  pay  the  future 
instalments  on  his  shares  necessary  for  the  completion  of  the 
nil  way  within  ten  years.  He  died  in  1831.  The  Act  passed 
in  1833.  By  his  will  he  charged  his  real  estate  with  the  pay- 
ment of  hb  debts  in  exoneration  of  hb  personal  estate,  and  spe- 
cifically bequeathed  these  shares  to  his  widow.  It  was  clear 
that  the  liability  of  his  estate  continued,  and  the  Court  held 
that  the  calls  might  be  paid  out  of  the  real  estate. 

Jiacquea  v.  Chambers  related  to  Ghreat  Western  Railway  shares, 
and  the  question  was  substantially  the  same. 

In  CKve  v.  CUve  the  testator  bequeathed  the  interest  and 
annual  income  arising  from  all  his  shares  in  the  Peninsular  and 
Oriental  Steam  Navigation  Company,  and  from  his  Bir- 
mingham Gas  shares,  to  his  wife  for  life.  The  calls,  which 
were  a  liaUlity  on  the  estate,  were  ordered  to  be  paid  out  of  the 
estate. 

In  Marshall  v.  Holloway  the  testator  had  entered  into  a    • 
covenant  to  erect  buildings  on  a  leasehold  estate.     This  lease- 
bold  estate  he  bequeathed  to  his  daughter  for  life.     It  was  held 
that  the  general  personal  estate  must  bear  the  expense  of  per- 
forming the  covenant. 

Wright  V.    Warren  was  a  similar  case.     There  the  Vice^ 

{a)  1  Jo.  &  L.  475.  (h)  10  Hare,  26(5. 
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Chancellor  rduoteatly  followed  Blount  y.  Stpkint.  It  fl{^ieaied 
from  the  Master's  report^  that  tiie  testator's  estate  was  liable  to 
pay  all  the  calls  on  five  shares  in  a  chartered  gas  ccmqpanjr ;  but 
no  distinction  seems  to  have  been  made  on  this  soligeoty  or  sbIk 
mitted  for  the  considenatbn  of  the  Court;  and  it  is  to  be  ob- 
served that  akhongh  the  testat^v  had  twenty  shaies  in  iheLoiK 
don  and  Westminster  Bank^  of  lOOL  each,  on  which  shares  only 
20L  each  had  been  paid,  and  the  balance  mi^t  still  be  called 
for,  neyerthdeas  the  CSourt  did  not  set  apart  any  fimd  to  meet 
that  possible  fixture  liability. 

In  Barry  r.  Harding^  Lord  SL  X^aaardi  held  Aat  tlie  ^le- 
cifio  legatee  of  leaseholds  was  aot  liable  to  pay  the  aaumnt  doe 
from  the  testator  at  the  time  of  his  decease  for  head^ients,  sod 
he  showed  no  disposition  to  extend  the  dootrine  of  Blmad  v. 
Wphins. 

The  case  of  FiixmUiaam  v*  KeUy  appears  tome  tah^  donm  a 
prinoiplcj  and  to  dxaw  a  valnable  distinction  affecting  tiiis  sab< 
ject  In  that  case  leaseholds  were  bequeathed,  in  respect  of 
whidia  fiQC  was  payable  by  the  testatrix  for  the  adpijasion  of 
certain  trustees  which  had  become  neeessary  during  her  lile.  It 
was  held  that  this  fine  was  payable  out  of  the  general  pecBODsl 
estate,  but  another  fine  was  also  payable  in  req^ect  of  the  ad- 
mission of  trustees,  which  became  necessary  after  the  death  of 
the  testatrix.  It  was  held  that  this  latter  fine  was  pn^eriy 
payable  by  the  legatees,  and  not  put  of  the  general  penonal 
estate^ 

That  the  legatees  of  the  leasehold  estate  take  the  pit^eEiy 
cum  onere  cannot  be  doubted,  but  Fitgwimams  ¥•  KeO^  esta- 
blishes that  although  eyerything  doe  from  the  testator  at  hb 
death  must  be  paid  out  of  the  residuary  personal  e^ate»  yet  that 
what  beccxnes  due  subsequenfiy  to  his  death  is  not  so  payaUe, 
although  by  reason  of  Ins  ooveaant  his  general  pemonal  estate 
may  be  made  liable  thereto  so  £ur  as  regards  the  ooTenantee, 
but  that  thb  amount  is  properly  payable  by  the  l<^gatee  of  the 
leasehold  interest. 

A  distinction  is,  I  think,  to  be  found,  thoiigh,  perkaps,  aot 
clearly  defined  in  these  decisions,  between  such  cases  as  BImaU 
y.  Hipkins  and  Jacques  y.  Chambers^  and  the  present.  In  those 
two  cases,  the  testetor  had  contracted  to  take  shares  in  a  rail- 
way, to  acquire  a  title  to  which  the  whole  amount  of  each  ahsie 
subscribed  would  be  required.  It  seems  reasonable  to  assume 
that  the  testator  intended  to  giye  the  whole  shares  for  which  he 
had  subscribed  to  his  legatee,  and  that  the  accident  of  his  death 
occurring  sooner  or  later  ought  not  to  affect  his  bequest  Bat 
in  other  cases  the  full  amount  of  the  shares  subscribed  for  is  not 
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intended  to  h6  pud>  or  ei^eoted  to  be  reqmred :  the  fint  pay* 
ment  is  0iq>po0ed  to  be  also  the  last^  and  the  testator  Mes  no 
prospect  of  anjr  further  liability  at  his  decease.  The  common 
instance  of  an  .insnrance  company  will  illustrate  my  meannig. 
In  these  cases  the  shares  sabsoribed  for  may  be  1002.  eacdu 
This  amount  is  q)ecified  to  meet  the  liability  which  the  Com- 
pany may  possibly  incur;  5L  per  share  is  poesibly  paid  up; 
the  company  gees  on  realising  large  profits,  which  are  paid  year 
after  year  in  the  shape  of  dividends.  Many  years  afiber  the 
death  of  a  testator^  a  further  call  becomes  necessary^  in  con- 
fiequence  of  some  great  pr  unforeseen  lossi  The  estate  of  the 
testatiur  stUl  continues  liaUe  under  his  ootenant,  but  it  TOBjf  I 
think,  be  reasonably  doidbted  whether  the  rule  hud  down  iu 
BhutU  V.  JSipkms  should  be  apjdied  to  such  a  case.  I  do  not 
apfMidiead  that  the  Judges  who  decided  Blount  v.  HipUns  and 
Jacques  v.  Chambers  intended  to  decide  that  the  rule  iq^ed  to 
every  cas^  of  calls  made  after  the  death  of  the  testator,  what^ 
ever  might  be  the  okcumstances  under  whidi  the  original  shares 
were  taken.  It  is,  I  think,  on  a  distinction  wiA  reference  to 
such  circumstances  that  the  omistton  of  the  Ooort  to  provide 
for  the  possibility  of  future  calls  on  the  London  and  West^ 
minster  Bank  shares,  in  the  case  of  Wriffkt  v.  fFarren,  can  be 
explained. 

Both  the  dements  which  I  have  noticed  as  affecting  the 
decisions  referred  to»  appear  to  me  to  exist  in  Ihe  present  case 
in  favour  of  the  residuary  legatees.  When  this  call  was  made» 
the  liability  of  the  testator's  estatie  to  pay  ihe  amount  due  in 
respect  thereof  did  not  exist  I  think  this  is  established  by  th^ 
clauses  of  the  company's  deed,  combined  widi  the  acts  <^  the 
parties  themselves.  Clause  17.  provides  that  a  further  sum  of 
5L  per  share  might  be  called  for ;  and  by  dause  1 10.  the  tes^ 
tatcMT  covenanted  fot  himself,  his  heirs,  executors,  and  admhiis- 
trators,  to  perform  and  fulfil  aU  die  covenants,  danses,  and 
stipulations  contained  in  the  deed  whidi  ought  to  be  porformed 
by  him  in  respect  of  his  shares,  under  these  dausea 

I  think  that  the  testator's  estate  was,  at  his  deaths  liaUe  to 
pay  the  call  of  6L  per  share,  whenever  that  call  shouU  be  made» 
and  that  this  liability  continued  as  long  as  the  jdiares  remaoied 
in  his  name.  By  dause  25.,  on  the  transfer  of  shares  to  a  fresh 
holder,  the  liability  of  the  former  holder  ceases.  This  transfer 
might,  under  the  provisions  of  the  deed,  take  place  ddier  to  a 
purdhaser  or  into  the  name  of  the  legal  .penonal  representative 
of  the  former  holder,  under  section  28. 

The  executors  thought  fit  to  avail  themsdves  of  this  dause^ 
and  in  April  1845,  before  any  call  bad  been  made,  or  even  con- 
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templated^  the.  shares  were  transferred  into  their  namesL  B7 
this  act  they  did,  in  my  opinion,  make  themselyee  trostees  for 
the  legatees^  who  were  then  all  in&nts.  On  attaimng  twenty- 
jone,  they  accept  this  act,  and  ckim  the  legacy.  The  efl^t  of 
this  is,  in  my  opinion,  exactly  the  same  as  if  these  shares  had 
at  that  time  been  transferred  to  other  persons  in  trost  for  the 
l^atees,  or  as  if  the  legatees,  having  attained  twenty-on€^ 
the  transfer  had  been  made  to  them  personally  in  the  proper 
proportions. 

It  is  material  to  consider  this  transfer  in  two  points  of  Tiew : 
first,  as  regards  the  company  itself ;  and  secondly,  as  regards 
the  persons  interested  under  the  testator's  wilL  As  regards  the 
company,  the  executors,  by  tins  transfer,  became  shareholders^ 
and  they  were  personally  liable  to  pay  these  calls  to  the  com- 
pany, whether  the  testator^s  estate  was  solvent  or  insolvent 
The  assets  of  the  testator  were  no  long^  liable  to  make  these 
payments  to  the  company.  It  is  dear  that,  under  this  deed, 
the  directors  having  permitted  the  transfer,  the  estate  <^  the 
testator  was  thereby  discharged  from  all  further  liability^  how- 
ever ample  that  estate  might  have  been,  and  though  the  execu<* 
tors  personally  might  have  been  unable  to  pay.  The  liability  to 
pay  the  calls  subsequently  made,  therefore,  cannot  be  treated  as 
one  of  the  liabilities  which  attacii  to  the  testator's  estate.  It 
was  not  a  debt  due  from  him ;  he  had  covenanted  to  pay  a 
future  call  on  his  shares  only  so  long  as  they  remsdned  untrans- 
ferred  from  his  name  into  that  of  some  other  person.  The  cases^ 
therefore,  of  Blount  v.  Bipkins  vad  Jacques  v.  Chambers  do  not, 
in  my  opinion,  apply. 

As  between  the  persons  interested  under  the  testator's  will,  I 
think  these  calls  must  be  borne  by  the  specific  legatees,  and  not 
by  the  general  personal  estate. 

As  the  payment  of  the  calls  could  not,  in  my  opinion,  have 
been  enforced  by  the  company  against  the  general  personal 
estate,  the  liability  of  that  estate  to  bear  this  payment,  or  in 
other  words  to  exonerate  the  trustees  from  the  payment  thereof, 
can  arise,  if  at  all,  only  by  reason  of  some  intimation  of  such  an 
intention  to  be  gathered  from  the  wiU ;  but  nothing  of  the  soit 
is  to  be  found.  On  the  contrary,  the  intention  MAj  attri* 
butable  to  the  testator  is,  that  the  legatees  should  take  their 
legacies  cum  onere,  and  this  is  one  of  the  burdens  incidental 
to  the  ffft 

In  Blount  v.  Hipkins  and  Jacques  v.  Chambers,  I  apprehend 
the  Court  would  not  have  directed  payment  out  of  the  general 
'personal  estate  of  any  calls  which  had  been  made  after  full  pay- 
ment of  all  that  was  due  on  each  share,  assuming  that  any  such 
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call  could  have  been  made,  and  after  the  transfer  of  the  shares 
to  the  legatees.  It  is  urged,  however,  with  great  force,  that 
the  mere  &ct  of  the  transfer  to  the  executors  cannot  alter  the 
rights  between  them  and  the  persons  interested  in  the  testator's 
estate,  and  that  to  permit  the  transfer  to  have  such  an  effect, 
would  be  to  enable  the  executors  by  &your  or  caprice  to  alter 
the  rights  of  the  parties,  and  the  disposition  of  the  testator's 
estate.  I  do  not  adopt  that  argument  to  its  full  extent ;  though 
generally  true,  it  is  UaUe  to  many  qualifications.  But  adopting 
It  in  the  present  case  for  the  purpose  of  the  argument,  I  still 
remain  of  opinion  that  this  is  a  burden  to  be  borne  by  the  8pe<- 
ci£c  l^atees. 

I  am  disposed  to  beliere  that  the  distinction  which  regulates 
these  eases  is  that  to  which  I  have  before  referred  as  being 
indistinctly  admitted  in  some  of  the  cases  cited,  and  particularly 
in  Wright  y.  Wamn  ;  and  I  think  the  distinction  is,  that  where 
the  interest  of  the  testator  in  the  subject  matter  which  he  pro* 
fesses  to  bequeath  b  complete,  or  where  it  is  so  treated  by  him, 
and  all  persons  connected  with  it,  as  in  the  case  suggested  of  a 
share  in  an  insurance  company,  the  future  calls  fall  on  the 
l^atee,  and  not  on  the  general  personal  estate.  But  where 
further  payments  are  required  to  make  perfect  that  interest 
which  the  testator  professes  q[>edfically  to  bequeath,  then  the 
general  personal  estate  is  applicable  for  that  purpose. 

To  apply  this  to  the  present  case.  If  the  transfer  to  the 
executors  had  not  taken  place,  I  should  still  be  of  opinion  that 
the  burden  of  paying  this  call  must  fall  on  the  spedfic  legatees ; 
but  if  the  call  had  been  contemplated  befcMre  the  testator's  death, 
or  had  been  required  to  make  his  interest  in  the  shares  com*- 
plete, —  as,  for  instance,  if  the  calls  were  required  before  the 
company  could  be  worked,  or  before  any  dividend  could  be 
paid,  — then  I  should  be  of  opmion  that  the  general  personal 
estate  of  the  testator  ought  to  have  borne  the  expense  of  these 
ealls. 

This  distinction  may  give  rise  probably  to  some  difficulty  and 
nicely  in  these  cases,  but  whether  this  be  so  or  not,  it  appears 
to  me  to  be  a  general  principle,  and  one  by  which  all  the  deci- 
eions  on  the  subject  may  be  reconciled. 

The  result  is,  that  in  my  opinion  the  call  of  6L  per  share 
must  be  borne  by  the  legatees  of  the  banking  shares,  and  that 
the  residuary  l^atees  are  exonerated  from  all  contribution  in 
respect  thereof. 

Solicitors :  PringU  if  Co. 
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ram  Boua 

Jtokt  21. 

A  married 
woman,  tenant 
intailinpoa- 
aeasion,  ex- 
ecated,  with 
the  coucor- 
rence  of  her 
hiuband,a 
deed  for  the 
purpose  of 
barring  the 
entail,  under 
the  proYiaiona 
of  the  3  &4 
WilL  4.  c.  74., 
which  was 
enrolled  within 
the  time  pre- 
scribed, but 
was  not  ac- 
knowledged 
bj  her  until 
after  such 
enrolment 
Held,  that  the 
acknowledg- 
ment by  a 
marued  woman 
of  aaeed 
made  in  pur- 
suance of  that 
Act  need  not , 
necessarily 
precede  its 
enrolment 
That  the  deed 
Vas,  there- 
fore, a  good 
disentailing 
deed. 

Argument 


JwigmKnU 


IN  RE  LONDON  DOCK  ACT.  EX  PARtB 

TAVERNEIL 

By  an  indenture  dated  the  12th  of  December  1842,  and  made 
between  Martha  Louiia  MecMoe,  widovr>  of  the  first  pait, 
WilUam  Whittakeis  and  LouiBa  Ann,  hk  wife,  of  the  aecQni 
party  and  certain  trustees  of  the  third  parti  after  ifeodting  that 
the  said  M.  L*  Moore  and  Louisa  Ann  WhitUkem  wert 
entitled  as  tenants  in  tail  in  possesncm  to  an  undivided  nKuety 
of  certain  lands,  it  was  witnessed  that  in  order  to  drfaat  all 
estates  tail,  they,  ilie  said  M.  L.  Mooie  and  WiUiam  WhitU- 
kers  and  Loui^  Ann  his  wife,  did  grant  and  release  the  same 
lands  unto  and  to  the  use  of  the  trustees  up(m  trust  to  sdL 

The  deed  was  duly  executed  by  all  parties  on  tbe  12th 
December  1842,  enrolled  according  to  the  proTisions  of  3  &  4 
WilL  4.  0.  74.,  on  the  10th  (^  June  1843,  and  acknowledged  by 
liOuisa  Ann  Whittakezs  on  the  17th  September  1845.  On  the 
21st  of  May  1846  a  certificate  of  such  acknowledgment  was 
duly  filed  in  the  Court  of  Coounon  Pleas. 

Li  1854  Stephen  Tavemer,  who  had  purchased  from  the 
trustees,  agpreed  to  sell.the  land  to  the  London  Dock  Company* 
The  compi^y  took  an  objection  to  the  title  so  fiir  as  reelected 
the  interest  of  Louisa  Aon  Whittahersi  on  the  ground  that  the 
indenture  of  the  12th  of  December  1842  was  not  acknowledged 
by  her  until  afW  its  enrolment,  and  the  company  thereupon 
paid  the  purdiase  money  into  Courts  under  the  provisions  of 
the  Lands  Clauses  Act. 

Tavemer  now  presented  a  petition  for  payment  of  the  meDsy 
ont  of  Court* 

Mr.  R.  Palmer  and  Mr.  H.  Chrke,  for  the  petition^i  cited 
3^4  fFilL  4.  c  74.  ss.  40,  41.  74*  77.  79.  88.  ^  Si. 

Mr.  Lloyd  and  Mr.  Goldamid,  for  the  London  Dock  Cosh 
pany,  ccMitended  that  the  Court  ouj^t  not  to  decide  in  fiivour 
of  the  petitioner,  unless  the  point  was  absolutely  dear. 

The  Master  of  the  Bolls.  The  question  upon  this 
petition  is  whether  the  acknowledgment  of  a  married  woman 
must  be  taken  before  the  enrolment  under  the  Act  for  the 
Abolition  of  Fines  and  Recoveries,  8  &  4  Will.  4.  a  74. 

The  determination  of  thb  question  depends  solely  upon  the 
construction  of  the  Act  After  careful  consideration  of  the 
clauses  I  am  about  to  mention  I  have  come  to  the  conclusion 
that  such  acknowledgment  need  not  be  taken  before  enrol- 
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ment^  but  would  be  perfectly  good  and  valid  if  taken  after 
enroliiient. 

The  first  sectioii  which  refers  to  this  sabject  in  any  respect 
whatever,  is  the  fortieth,  whereby  it  is  enacted  ''that  every  dis-  j^  MLamHm 
position  of  lands  under  this  Act,  by  a  tenant  in  tail  thereof,  shall  Dock  Act. 
be  eflfeeted  by  some  one  of  the  assurances  (not  being  a  will)  by 
which  such  tenant  in  tail  could  have  made  the  dispontion  if  his 
estate  were  an  estate  at  Law  in  fee  simple  absolute :  provided, 
nevertheless,  that  no  disposition  by  a  tenant  in  taU  shall  be  of 
any  foice^  either  at  Law  or  in  Equity,  under  this  Act,  unless 
made  or  evidenced  by  deed." 

I  think  these  words  are  material,  and  an  important  distinction 
is  to  be  drawn  in  the  construction  of  the  Act,  as  far  as  relates 
to  this  qitestion,  fr(»n  the  fact  that  it  refers  to  the  disponti(m 
by  the  tenant  in  tail,  which  is  either  ''  made  or  evidenced  by  a 
deed."  The  distineftion  is  very  obvious  from  the  state  of  the 
law  when  this  Act  passed.  The  disposition  nught  then  be 
wholly  effected,  that  is»  the  whole  property  might  be  conveyed, 
by  deed  alone,  as  by  lease  and  release;  but  also  it  might  be 
only  evidenced  by  deed,  as  in  the  case  of  a  feoffment  with 
livery  of  seisin  where  the  deed  was  evidence  of  the  disposition, 
and  did  not  of  itself  constitute  the  whole  disposition.  So  also 
in  the  case  of  a  demise  where  entry  was  necessary  for  the  pur* 
poee  of  making  the  assuiance  complete.  This  will  be  found  to 
be  mateiial  with  respect  to  that  part  of  the  observation  which 
applies  to  the  xn&xt  section,  whereby  it  is  declared  that  no 
assurance  shall  be  valid  until  enrolled. 

The  rest  of  section  40.  is  as  follows :  — ''  And  that  no  dis^ 
podtion  by  a  tenant  in  tail  resting  only  in  contract,  either 
express  or  implied,  or  otherwise,  and  whether  supported  by.  a 
valuable  or  meritorious  consideration  or  not,  shall  be  of  any 
force,  at  Law  or  in  Equity,  under  this  Act,  notwithstanding 
such  dispomtiim  shall  be  made  or  evidenced  by  deed:  and  if  the 
tenant  in  tail  making  the  disposition  shall  be  a  manied  woman, 
the  concurrence  of  her  husband  shall  be  necessary  to  give  eflEbct 
to  the  same;  and  any  deed  which  may  be  executed  by  her  for 
effecting  the  disposition  shall  be  acknowledged  by  her  as 
hereinaAer  directed." 

It  states,  therefore,  nothing  except  the  necessity  of  acknow- 
ledgment by  a  married  woman,  which  is  to  be  specified  in  the 
subsequent  part  of  the  Act 

Then  comes  section  41.,  upon  which  the  question  in  this  case 
arises.  This  section  enacts  "  that  no  assurance  by  which  any 
disposition  of  lands  shall  be  effected  under  this  Act  by  a  tenant 
in  tail  thereof,  shall  have  any  operation  under  this  Act,  unless 
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,  ^^^'  ,      it  be  enrolled  in  the  High  Court  of  Chancery  within  rii  calen- 
ILlbtek  of     dar  months  after  the  execution  thereof;  and  if  the  assurance 
TH»  Rolls.     |jy  ^hich  any  dispoution  of  lands  shall  be  effected  under  this 
Im  rb  LoxDoir  -^^^  ^^^  ^®  ^  bargain  and  sale^  such  assurance,  althoogh  not 
^K  Act.     enrolled  within  the  time  prescribed  by  the  Act  27  Hen.  8.,  shall^ 
if  enrolled  in  the  said  Court  of  Chajicery  within  the  time  pre- 
scribed by  this  dausCj  be  ad  good  and  valid  as  the  same  would 
have  been  if  the  same  had  been  enrolled  within  the  time  pre- 
scribed by  the  said  Act  of  Hen.  8.** 

The  principal  argument,  in  fact)  against  the  view  wludi  I 
have  taken  of  this  statute,  arises  upon  the  effect  of  the  word 
^  assurance,"  that  no  assurance  shall  have  any  operation  under 
this  Act  unless  it  be  enrolled  in  the  Court  of  Chancery;  thst 
is,  no  assurance  by  which  any  disposition  of  land  shall  be  effected 
under  this  Act 

The  word  ''assurance  "  does  not,  I  think,  refer  only  to  thst 
which  constitutes  a  complete  disposition  of  property,  because 
the  disposition  of  property,  as  I  have  pointed  out,  by  a  preyious 
clause  may  be  effected  by  a  deed  complete  in  itself,  or  it  may 
be  effected  partly  by  a  deed,  and  partly  by  something  which 
the  deed  evidenced,  as  in  the  case  of  a  feofiment  with  livety  of 
seisin ;  and  that  was  the  state  of  the  law  at  the  time  this  Act 
passed.  Therefore,  it  cannot  be  said  the  deed  must  be  the 
whole  assurance,  for  it  might  be  only  evidence  of  the  wmt* 
ance;  and,  it  is  obvious  that  this  which  was  to  be  evidence  of 
the  assurance  was  to  be  enrolled ;  and,  in  fieu^t,  was  the  (miy 
thing  that  in  such  cases  could  be  enrolled. 

It  is  to  be  observed  that  this  section  spedfles  distinctly  the 
time  within  which  enrolment  must  take  place,  namely,  within 
six  months. 

The  next  section  to  which  it  is  important  to  refer  upon  this 
subject  is  the  77  th,  which  enacts  that  it  shaU  be  Uwfulfora 
married  woman  to  dispose  of  lands,  **  save  and  except  that  no 
such  disposition,  release,  surrender,  or  extinguishment  shall  be 
valid  and  eflfectual  unless  the  husband  concur  in  the  deed  by 
which  the  same  shall  be  effect^,  nor  unless  the  deed  be  acknow** 
ledged  by  her  as  hereinafter  directed." 

No  reference  whatever  is  here  made  to  the  time  of  executioui 
nor  to  the  time  of  enrolment,  but  it  only  declares  that  an  ac* 
knowledgment  by  a  married  woman  shall  be  necessary. 

Section  79.  enacts  **  That  every  deed  to  be  executed  by  s 
married  woman  for  any  of  the  purposes  of  this  Act,  except  such 
as  may  be  executed  by  her  in  the  character  of  protector  for  the 
sole  purpose  of  giving  her  consent  to  the  disposition  of  a  tenant 
in  tail,  shall,  upon  her  executing  the  same,  or  afterwards,  be 
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produced  and  acknowledged  by  her  as  her  act  and  deed  before  a 

Judge  of  one  of  the  Superior  Courts  at  Westminster,  or  a  Mas-  BUstkb  or 

ter  in  Chancery,  or  before  two  of  the  perpetual  Commissioners,  ^™      "^ 

or  two  special  Commissioners  to  be  respectively  appointed  as  br  be  Lomxm 

hereinafter  provided."  ^^  ^^• 

_      .  *  Ex  PABTB 

It  IS  to  be  observed,  therefore,  that  the  acknowledgment  is     Taybrmeb. 
not  to  be  a  part  of  the  execution,  because  it  is  *'  upon  her  exe- 
cuting the  same  or  afterwards."    It  may  be  a  distinct  and  sepa- 
rate act,  and  no  time  is  specified  within  which  it  is  to  be  done. 

Section  80.,  which  provides  for  the  mode  of  examination  of 
a  married  woman,  has  no  reference  whatever  to  the  acknow- 
ledgment, except  that  it  must  be  subsequent  to  the  execution 
of  the  deed.  It  enacts  that  the  Judge  shall  examine  her  apart 
finom  her  husband,  touching  her  acknowledgment  of  the  deed, 
**  and  unless  she  freely  and  voluntarily  consent  to  such  deed, 
shall  not  permit  her  to  acknowledge  the  same ;  and  in  such  case 
Buch  deed  shall,  so  far  as  relates  to  the  execution  thereof  by  such 
married  woman,  be  void."  That  is  to  say,  it  provides  that  there 
should  have  been  a  previous  execution,  which  execution  is  to  be 
acknowledged,  and  if  it  is  not  acknowledged  in  a  particular 
form  there  specified,  it  is  to  be  void. 

Section  83.,  I  think,  also  shows  this  in  the  same  manner 
more  distinctly,  because  it  enacts  that  if,  from  being  beyond 
seas,  or  from  ill  health,  or  any  other  sufficient  cause,  a  married 
woman  shall  be  prevented  from  making  the  acknowledgment 
required  by  the  Act,  before  the  persons  specified  in  the  clause, 
then  it  shall  be  lawful  for  the  Court  of  Common  Pleas,  or  any 
Judge  of  that  Court,  to  issue  a  commission  for  the  purpose  of 
taking  her  acknowledgment.  It  is  obvious  that  if  a  woman 
were  to  reside  at  New  Zealand,  or  the  Australian  colonies,  a 
considerable  length  of  time  would  be  required  for  the  purpose 
of  obtaining  her  acknowledgment,  and  accordingly  this  section 
contains  a  proviso  that  every  such  commission  shall  be  made 
returnable  within  such  time  to  be  therein  expressed,  as  the 
Court  or  Judge  shall  think  fit. 

It  is  dear  the  Act  does  not  limit  the  time  for  the  acknow- 
ledgment of  a  married  woman  to  six  months.  It  is  clear,  also, 
that  the  Judge  has  power  to  extend  the  time  beyond  six  months 
in  case  he  thinks  fit.  But,  as  I  have  already  pointed  out,  the 
execution  may  have  already  taken  place,  and,  in  order  to  obtain 
an  extension  of  the  time  for  her  acknowledgment  of  the  deed 
which  she  has  so  executed,  an  application  is  to  be  made  to  the 
Court,  and  each  acknowledgment  may  be  taken  within  such 
time  as  the  Judge  shall  think  fit  It  is  expressly  declared  by 
the  Act  that  the  deed  siiall  be  enrolled  within  Ax.  months,  but 
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Master  of  think  fit)  be  may  not  give  more  than  six  months  for  its  acknow- 
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that  the  acknowledgment  should  be  taken  before  enrolment 
Throughout  the  Act  no  time  whatCTer  is  specified  within  which 
the  acknowledgment  is  to  take  place. 

It  is  clear  that  the  deed  does  not  affect  a  married  woman 
until  after  her  acknowledgment ;  but  the  same  observation,  to 
some  extent)  may  be  made  with  respect  to  other  instruments. 
A  lease  is  only  a  perfect  lease  after  entry.  A  deed  may  be  a 
'  good  deed)  no  doubt)  but  the  disposition  may  not  be  perfect 
until  something  else  is  done. 

This  Act  does  not  declare  that  of  two  requisites  to  the  vali- 
dity of  a  disentailing  deed,  namely)  the  enrolment  and  the 
acknowledgment)  the  latter  must  precede  the  former  in  pomt 
of  time ;  and  I  am  of  opinion  that  the  Court  is  not  authorized 
to  import  into  the  Act  that  neceanty  of  priority  whidi  is  not 
expressed. 

I  am  more  confirmed  in  that  yiew  of  the  caoe  because  the 
Act  is  peculiarly  specific  and  distinct  in  pointing  out  what  shall 
be  done  with  respect  to  priority  of  time  when  it  is  considered 
an  important  element  in  making  these  dispositions  of  property 
effectuaL  As  an  instance  of  this,  I  refer  to  section  42.)  by 
which  it  is  enacted  '*  that  the  consent  of  the  protector  of  a  settle- 
ment to  the  disposition  under  this  Act  of  the  tenant  in  tail  shall 
be  giveU)  either  by  the  same  assurance  by  which  the  diqKisiti<Hi 
shall  be  effected)  or  by  a  deed  distinct  from  the  aasurancC) 
and  to  be  executed  either  on  or  at  any  time  before  the  day 
on  which  the  assurance  shall  be  made,  otherwise  the  consent 
shall  be  void."  The  Legislature  was  of  opinion  that  the 
consent  of  the  protector  could  not  be  given  subsequently  to 
the  execution  of  the  deed)  and  there  the  Act  ej^resaly  dedaies 
that  it  must  be  done  either  simultaneously  or  by  a  separate 
and  dbtinct  deed,  to  be  either  executed  at  the  same  time, 
or  previously  to  the  deed  which  passes  the  disposition  of  the 
property. 

I  think  that  if  it  had  been  intended  that  the  acknowledgment 
of  a  married  woman  should  precede  the  enrolment»  the  Legis- 
lature would  have  so  specified  it  in  this  Act.  It  has  not  so 
specified  it ;  and  the  clause  to  which  I  have  referred  appears  to 
me  to  point  out  the  possibility  of  its  being  made  subsequently 
to  the  enrolment)  but  with  this  check  and  guards  that  the  deed 
shall  not  be  effectual,  as  far  as  a  married  woman  is  concerned) 
until  after  it  has  been  acknowledged)  and  the  certificate  d[  thai 
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admowledgment  has  been  duly  filed  in  the  Court  of  Common  .  ^^^^'\ 

Fleas*  In  re  London 

I  am  of  opinion,  therefore,  upon  this  Act  the  petitioner  is  ^p^^^e 

entitled  to  the  prayer  of  the  petition.  Tavbbnsb. 

Solicitors :  James  Weston ;  and  Beaumont  Sf  Thompson. 


Vice- 

Chance  ux^B 

FAEINA  V.  SILVERLOCK.  Woo". 

-H  jg-  June  5,  6. 

JyLOTION  for  an  injunction  to  restrain  the  defendant,  Henry  Where  it  u 
Silverlock,  his  workmen,  servants,  and  agents,  from  printing  ^e  kidU-  ^ 
or  selling,  or  exposing  for  sale,  or  procuring  to  be  printed  or  criminate  sale 
sold,  any  labels  similar  to  those  in  use  by  the  pliuntiff,  or  con-  i^^Qg  ^^ 
taining  copies  of  the  signature,  or  address,  or  flourish,  seal,  or  trade  mark 
other  marks  invented  and  used  by  him,  or  merely  colourably  person,  enables 
differing  there&om,  or  any  other  papers,  or  labels  so  printed  or  ^^  purchasers 
contrived  as  by  colourable  imitation,  or  otherwise  to  represent  fraud  upon 
or  lead  to  the  belief  that  "  eau  de  Cologne  "  prepared  by  other  ^^§2f^ 
parties,  was  eau  de  Cologne  prepared  by  the  plaintiff.  such  mark. 

The  bill  was  filed  by  Joh^n  Maria  Farina,  residing  opposite  ^errcd  ge^ 
to  the  Jiilichs  Flatz  (more  correctly  Gulichs  Platz),  at  Cologne,  neraU^  that 
in  Prussia,  who  claimed  to  be  a  descendant  of  Johann  Maria  nutted  by 
Farina,  the  ori^nal  inventor  of  *'  eau  de  Cologne,"  under  the   »<»<*  sale,  this 

#•  11       •         •  /•      1    •       1      1  •ii  Conrt  has 

following  curcumstances,  as  set  forth  m  the  bill :  —  jurisdiction  to 

Johann  Maria  Farina,  who  resided  opposite  to  the  Jiilichs  ^?]J^J^°  ^ 
Flatz  in  the  year  1709,  discovered  a  mode  of  perfuming  water,  injunction  to 
which  he  spld  under  the  name  of  **  Eau  de  Cologne,"  and  JJ?^*]^\ 
which,  from  its  peculiar  excellence  and  character,  soon  acquired  sale  of  sach 
great  repute.    At  his  death,  in  1766,  the  secret  of  the  discovery,  and  tt'wm   ' 
and  all  right  and  title  thereto  passed  to  his  nephew,  and  after-  restrain  the 
wards  to  his  descendants  of  the  same  name,  who  continued  ex-  tribnting  the 
clusively  to  prepare  and  sell  the  eau  de  Cologne  at  their  manu-  "*f*?«  of  coti- 
factory  opposite  to  the  Jiilichs  Platz  until  January  1841,  when  fraud,  without 
it  became  vested  exclusively  in  the  plsdntiff.  Jl^^h^ole"^'^ 

fraud  is  com- 
plete by  actual  sale  of  goods  with  the  spurious  labels  attached. 

The  plaintiff  having  proved  that  he  was  entitled  by  invention  and  continual  user  since  1832  to 
a  particular  trade  mark,  and  having  established  his  exclusive  right  to  it  by  several  suits  both  in 
this  country  and  abroad,  will  not  be  required  to  establish  his  title  at  Law  as  a  preliminary  essential 
to  an  application  to  this  Ck>urt ;  and  having  averred  that  goods  have  been  sold  by  means  of 
spurious  Lsbels  of  the  character  and  description  of  those  printed  and  sold  by  the  defendant,  and 
in  firandulent  imitation  of  the  plaintiff's  labels,  will  be  entitied  to  an  injunction. 

The  onus  in  such  a  case  lies  upon  the  defendant  of  proving  that  he  has  not  committed  a  fraud. 

SembUf  a  party  may  acquire  that  species  of  right  in  a  trade  mark,  which  would  entitle  him  to 
prevent  another  from  aiBxmg  it  to  wares  of  his  own  manufacture,  and  selling  them  by  means  of 
such  mark  as  the  goods  of  the  party  whose  mark  they  bear. 

Semhle,  a  general  averment  of  fraud  is  sufficient  to  support  a  bill  for  an  injunction. 
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SiLTEBLOCK. 

Statement 


In  June  1832  the  plaintiff,  who  had  for  many  yean  pre- 
viously been  engaged  with,  and  had  aesisted  the  descendants  of 
the  original  inventor  representing  the  firm  in  the  manu&ciiire 
of  eau  de  Cologne,  in  order  to  distinguish  it  firom  that  prepared 
by  other  parties,  invented  a  form  of  agnature  and  address 
—  '*  Johann  Maria  Farina  gegetviber  dem  JuUchs  Flaiz^  irith 
a  particular  flourish,  and  also  a  seal  or  stamp,  with  other  special 
marks,  which  were  printed  or  engraved  on  labels  to  be  pasted 
upon  the  wrappers  and  bottles  containing  the  genuine  eao  de 
Cologne.  These  labels  and  wrappers  have  ever  since  been  used 
as  constitnting  the  trade  mark  of  the  firm. 

The  plaintiff  recently  discovered  that  large  quantities  of  spa- 
rious  eau  de  Cologne  had  been  sold  as  genuine,  with  labds 
attached  similar  to  those  used  by  the  plaintiff,  and  containiDg  a 
fac-simile  of  his  signature,  &c  whereby  purchasers  bad  beeo 
defrauded,  and  the  repute  of  the  genuine  eau  de  Cologne 
greatly  injured. 

On  the  27th  of  January  1855  the  plaintiff's  solicitors  for  the 
first  time  discovered  that  the  defendant,  H.  SUverlock,  was  in 
the  habit  of  printing  labels,  which  were  exact  copies  or  fac- 
similes of,  or  with  a  colourable  (Ufference  only,  the  pliuntiff*:} 
labels,  and  of  selling  them  in  large  quantities  to  purchasers,  who 
pasted  them  on  bottles  containing  perfumed  water  not  mana- 
&ctured  by  the  plaintiff,  but  which  was  represented  as  the 
genuine  eau  de  Cologne,  whereas,  in  fact,  they  contained  only 
a  spurious  eau  de  Cologne  of  a  very  inferior  quality.  The 
plaintiff  filed  his  bill  in  February  1855,  setting  forth  the  abore 
statement,  and  gave  notice  of  motion  for  an  injunction  in  tenns 
of  the  prayer  above  meptioned. 

The  defendant,  by  his  afiSdavits  denied  the  plaintiff's  copy- 
right or  exclusive  right  to  the  trade  mark  in  question,  on  the 
ground  that  he  was  an  alien,  residing  at  Cologne,  and  inosted 
that  the  words  **  Johann  Maria  Farina  gegenuber  dem  ^iW* 
Platz^  did  not  constitute  a  trade  mark  of  any  particular  manu- 
facture, but  only  an  integral  part  of  the  description  of  eaa  oe 
Cologne,  with  which  the  name  of  the  inventor,  or  first  success- 
ful vendor,  was  blended,  as  in  "  Dover's  Powder,"  "  Daffy  a 
Elixir,"  &c. ;  that  these  words  were  in  common  use  in  this 
country  for  a  century  past,  to  denote  the  eau  de  Cologne  (h 
several  manufacturers,  and  that  he  never  heard  that  any  of  the 
alleged  ancestors  of  the  pluntiff,  or  the  pluntiff,  ever  sought  to 
vindicate  or  protect  his  right  to  the  use  of  these  words,  until 
the  25th  of  June  1846,  when  the  pk&intiff  for  the  first  time 
claimed  an  exclusive  right  to  use  the  name  of  **  Johann  Mana 
Farina,"  and  the  trade  mark,  as  his  peculiar  invention ;  and 
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that  if  any  such  right  bad  ever  existed)  it  bad  been  abandoned 
for  many  years  previously  to  1846.  Moreover,  the  address 
*^  gegenuber  (over  against)  dem  JuSchs  Fhtz/'  assumed  by  the 
plainti£^  was  incorrect,  for  that  the  plaintiff's  manufactory  and 
premises  are  situate  No.  23.  Obenmarspforten^  a  street  leading 
oot,  on  opposite  udes  '*  dem  Julichs  Flatz^  which  is  a  small 
square  or  maricet  place,  of  which  No.  23.  forms  one  ude. 

He  also  stated  that  it  is  a  matter  of  considerable  doubt  who 
was  the  original  inventor  of  eau  de  Cologne,  and  that  the  dis- 
covery had  been  ascribed  to  one  Paul  Femines^  formerly  of 
Coh^e;  but  that  nothing  positive  was  known  about  the 
matter,  except  that  from  common  report  at  Cologne  this  per- 
fumed water  had  been  extensively  made,  sold,  and  exported  by 
many  persons  in  and  from  Cologne  and  elsewhere  in  Europe, 
and  also  in  and  from  England  and  Ireland ;  — that  there  were 
between  twenty  and  thirty  persons,  or  firms,  at  Cologne,  em- 
ployed in  the  manufacture  of  this  perfume,  all  trading  under  the 
style  or  firm  of  '<  Johann  Maria  Farina,"  and  claiming  some 
connection  or  relationship  with  the  alleged  original  inventor,  (a) 
That  the  secret  or  recipe  for  preparing,  eau  de  Cologne 
was  well  known,  and  was  to  be  found  in  the  Supplement  to  the 
Pharmacopceia^  5th  edit.  1831,  and  in  the  Druggists^  Receipt 
JBook^  3rd  edit.,  and  various  other  works  on  Pharmacology. 

He  further  stated  that  he  was  well  known  as  a  manufacturer 
and  engraver  of  labels  generally,  for  the  vendors  of  patent  com- 
positions, preparations,  and  notable  medicines  of  all  sorts,  in 
which  he  had  carried  on  an  extensive  business  for  upwards  of 
twenty-seven  years,  and  had  never  concealed  the  fact  of  his 
being  so  engaged  ;  that  he  had  in  stock,  in  the  course  of  such 
trade,  some  hundreds  of  specimens  of  such  labels  and  wrappers, 
which  wete  extendvely  used  by  retail  dealers  throughout  the 
United  Kingdom;  that  in  many  instances,  by  long 'usage,  the 
labels  and  wrappers  had  become  part  and  parcel  of  the  title  or 
mode  of  description,  whereby  the  said  preparations,  composi- 
tions, and  medicines  were  known  to  the  trade,  and  that  the 
printing  thereof  formed  at  the  present  day  a  very  considerable 
and  valuable  branch  of  trade  amongst  printers ;  that  he  made, 
as  near  as  possible,  exact  fac-similes  of  the  different  labels  in 
their  most  minute  particulars,  even  to  the  copying  and  reprint- 
ing inaccuracies  of  grammar  or  composition,  but  that  he  studi- 


1855. 

T 

VlCB- 
CHANCBI.LOft 

Wooja. 
Farxka 

V. 
SiLYBRLOCK. 

StalemenL 


(a)  Kolner  Address  Book,  pub*  1851,  from  which  it  appears  that 
lished  at  Cologne  1849,  name  Fa-  there  were  no  less  than  four  Farinas, 
rina.  Also  see  the  Reports  of  the  all  claiming  to  be  the  original.  1852. 
Juries  on  the  Great  Exhibition  of     p.  611. 
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ously^  consoieiltioaaly^  and  carefully  avoided  copying  or  other- 
wise imitating  any  labels  or  wrappers  whereof  there  was  any 
eusting  copyright^  or  which  were  claimed  to  be  used  by  any  one 
as  trade  marks,  except  by  the  authority  of  the  propiieton; 
that  he  publicly,  and  without  reserve,  concealment^  or  ooUuskKi, 
sold  at  his  warehouse  in  Wardrobe  Terrace,  Doctors'  CoauDOD& 
such  labels  and  wrappers,  including  the  label  complained  of,  to 
retail  dealers  bond  Jidt  for  the  legitimate  purposes  of  trade,  and 
for  the  purpose  of  repUcing  —  as  the  plaintiff  well  kneir  the 
custom  was—  such  labels  and  wrappers  as  had  become  boIM, 
or  spoiled  by  exposure  in  shops  for  long  periods ;  that  he  is* 
variably  strictly  enjoined  his  servants  and  agents  in  no  instaooe 
to  part  with  any  labels,  wrappers,  or  trade  marks,  ezoept  to 
parties  duly  authorized,  and  to  exercise  the  greatest  diligence 
and  precaution  to  prevent  abuses,  and  any  attempt  at  firand  or 
impQ3ition  against  either  the  proprietors  or  the  public  ;  that  he 
published  and  s(dd  the  labels  and  wrappers  to  be  used  honestly 
and  lawfully  by  the  purchasers,  and  with  no  fraudulent  design, 
or  for  the  purpose  of  thereby  enabling  others  to  misrepresent 
the  articles  and  things  therein  described. 

Other  affidavits  were  filed  by  the  phdntiff  in  reply,  stating 
that  the  secret  of  the  preparation  of  eau  de  Cologne  always 
remains  with  the  principal  for  the  time  being  of  the  finn,  and 
that  no  labels  are  ever  permitted  to  leave  the  plaintiff's  mana- 
factory  or  warehouse  except  upon  bottles  containing  eaa  de 
Cologne  manufactured  by  him ;  and  also  that  between  Jane 
1846  and  August  1852  inclusively,  six  several  injunctionB  had 
been  obtained  in  as  many  suits  instituted  by  the  phuntf  ia 
this  country  for  the  purpose  of  protecting  hia  property  in  the 
label  in  question  (a),  and  that  he  had  instituted  three  soita  in 
Prussia  for  the  same  purpose,  in  all  of  which  he  had  auooeeded. 

Mr*  Daniel  and  Mr.  Heiherington  now  moved  for  an  injonc- 
tion  as  above.  They  contended  that  the  plaintiff  had,  by  the 
proceedings  instituted  by  him  both  in  this  country  and  m 
Prussia,  fully  established  his  right  to  the  labels  and  wrappers 
as  constituting  his  trade  mark.  If  the  Court  would  restnin 
a  party  from  counterfeiting  or  fraudulently  using  the  trade 
mark  of  another,  it  would  also  extend  its  protection  as  tfjamst 
a  party  who,  by  fraudulently  selling  copies  or  colourable  inuta- 
tions  of  the  plidntiff's  trade  mark  to  any  one  willing  to  purchase 
them,  was  the  means  of  enabling  others  to  commit  a  fraud  both 
on  the  plaintiff  and  the  public.  They  cited  Blanchard  v.  M{h\ 
Croft  V.  Day  (c),  and  Farina  v.  Shaw,  (d) 


(a)  See  Table  next  paire. 
{h)  2  A(k.  484. 


\ 


c)  7  Bear.  84. 

d)  Not  reported,  Jane  8. 1853. 
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The  Vice- Chancellor  referred  to  the  Cognac  Brandy  Pro^ 
prieiori  Case{a\  and  to  Syku  y.  Syhes.  (ft) 

Mr.  WUkock  and  Mr.  Buxton^  conirif  inmted  that  the  plain- 
tiff had  not  made  out  a  suffiotent  case  to  sustain  an  injunotion. 
The  Court  had  not  jurisdiction  to  interfere  except  fraud  be 
specifically  charged  and  proved.  In  the  present  case  there  was 
only  a  general  averment  of  firaud,  which  was  insufficient.  This 
was  clearly  laid  down  in  Blanckard  v.  HUL  Then  again  the  act 
charged  against  the  defendant  must  have  been  coupled  with 
fraud,  and  his  deei^  proved  to  have  been  fraudulent^  and  that 


No. 


1. 


2. 


3. 


4. 


5. 


BUI  filed. 


1846.    Jane  25. 


n        July  2. 
1852.     April  30. 
^     May  3. 


„     July  17. 
^    Jaly27. 


Namei 


Farina 

V, 

Florenoe. 


Fari2u 

V. 

Schooling. 
Farina 

o. 
RoflsL 
Farina 

V. 

Shaw. 


Farina 

V. 

Leet 
Farina 

V, 

Grossmith* 


Injunction 
grantad. 


Jane  29. 
Made 
perpetual 

by 

consent 
July  6. 


May  4. 


Order 

made 

Junes. 


Termt  of  Ii^uacUoQ. 


To  restrain  the  selling  of  eau  de 
Cologne  in  bottles  with  labels  and 
wrappers  in  imitation  of  thoae  of 
the  plaintiff  in  terms  of  the 
prayer. 

Do.  do. 


Do. 


do. 


July  2a 


Augusts. 


Defendant  undertaking  not  to  print, 
sell,  or  expose  for  sale,  or  procure 
to  be  sold,  any  papers  or  labels 
copied  from,  or  beinff  fac-similes 
or  imitations  of,  or  smiilar  to,  the 
one  in  use  b^  the  plaintiff,  or 
containing  copies  or  imitations  of 
the  signature,  or  address,  or  flou- 
rish, seal,  or  stamp,  or  other 
marks  invented  by  the  plaintiff; 
or  any  signature,  See,  merely 
colourably  differing  therefrom,  or 
any  other  papers  or  labels  printed, 
contriyed,  or  expressed  by  colour- 
able imitations  or  otherwise,  to 
represent,  or  lead  to  the  belief 
that  ean  de  Cologne  prepared  by 
other  parties  was  eau  de  Cologne 
prepared  by  the  plaintiff;  and  to 
deliver  up  within  a  month  all 
finished  labels  in  his  possession, 
and  the  stamps  from  which  they 
had  been  printed,  and  to  pay  by  a 
day  named  50^  in  satisfaction  of 
costs,  and  plaintiff  consenting,  idl 
proceedings  in  the  cause  to  be 
stayed. 

As  in  No.  I. 


Do. 


do. 


(a)  Not  reported,  cited  in  Taylor  v. 
Taylor,  2  £q.  Rep.  290. 


(Jb)  3  B.  &  Cr.  541 
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1855. 


Vice- 
chancellor 
Wood. 

Fabhta 

V. 

Stlterlock. 
Argmment 


he  sold  his  own  goods  as  the  goods  of  the  plaintiff,  whereas  the 
defendant  had  expressly  d^ed  any  such  firaudolent  intentioD, 
or  frand,  or  collusion  with  any  third  party.  There  was  no  user 
of  the  trade  mark  by  the  defendant  for  fraodulent  purpoBes, 
and  conseqaently  the  case  was  not  brought  within  the  jurisdic- 
tion of  the  Court.  No  special  damage  was  alleged  in  the  bill 
whereon  to  found  an  account,  and  the  injunction  was  ancillaiy 
to  the  account.  No  obligation  ex  cawtraetu  could  arise  for  want 
of  privity  between  the  plaintiff  and  the  defendant  What  the 
defendant  did  he  did  openly,  without  any  attempt  at  oonoeal- 
ment,  misrepresentation,  or  fraud.  All  the  cases  recognized  the 
principle  that  there  could  be  no  property  in  a  trade  mark,  and 
that  the  fraudulent  use  of  a  trade  mark  to  the  injury  of  another 
would  alone  entitle  a  party  to  the  protection  of  the  Court: 
Dehndre  v.  Shaw  (a),  Knott  v.  Morgan  (ft),  Perry  v.  Tnt- 
Jitt{e)^  Clark  v.  Freeman  (rf),  Burgeu  v.  Burgess  (e),  Arw  v. 
Brain  (^),  Jeffreys  v.  Boosey.  (A) 

They  also  referred  to  Dr.  Ure^s  Dictionary  of  Arts  and 
Manufactures,  (i) 

Moreover,  the  plaintiff  claimed  no  copyright  by  his  bOL 
Being  an  alien  residing  abroad,  he  would  not  be  entitled  to 
copyright  in  this  country.  He  could,  therefore,  have  no  pro- 
perty  in  these  labels  and  wrappers. 


Judgment 


The  Vigb-Changellob.  This  case  is  in  some  respects 
novel,  but  I  think  the  plaintiff  is  entitled  to  an  injnnctba 
When  the  case  of  Farina  y,  Shaw  (k)  was  before  Yice-Chanodlor 
Parker^  the  particular  point  now  before  me  was  not  raised,  nor 
does  it  seem  to  haye  occurred  to  any  of  the  parses  in  that  case; 

The  difficulty  here  arises  from  the  fact  that  there  is  no  distinct 
evidence  of  any  bottles  or  wares  with  imitations  of  the  phintiflTs 
trade  mark  having  been  fraudulently  sold  in  consequence  of  the 
defendants  acts,  nor  a  trace  of  any  particular  labels,  which 
have  been  sold  by  the  defendant  manifestly  in  imitaty^"  of 


(a)  2  Sim.  287. 
{b)  2  Keen,  213. 
(c)  6  Beay.  66. 

d)  11  Beav.  112. 

e)  3  De  G.  M.  &  G.  896. 


I 


(^)17L.J.  (N.  S.)Ch.l41. 

(A)  4  Ho.  L.  Ca.  815. ;  S.  C.  3 
Eq.  Rep.  625.  See  also  Canham  ▼. 
Jane*,  2  V.  &  B.  218.;  Blofeld  y. 
Pajfne,  4  B.  &  Ad.  410. ;  MoOey  v. 
Downnum^  3  Mj,&  Or.  1. ;  MilUng' 
Urn  y.  Fox,  ibid.  338. ;  Pidding  y. 
How,  8  Sim.  477. ;  Rodgers  y.  NowUl^ 
6  Hare,  325.;  SpottUwoodeY,  Clarke, 
2  Phill.   154.;  Stevens  y.  Keating, 


ibid.  333. ;  The  London  aai  Prom' 
dal  Law  Asiwramee  Sodelg  t.  TIf 
London  and  Ih^omMoal  Joud  SkfA 
Life  AMurance  Company,  11  Jv« 
938. ;  Franke  y.  Weaver,  10  Beir. 
297.;  HoUom^  y.  Beikwetf,  IS 
ibid.  209.;  Monson  y.  Moat,  9 
Hare,  241.;  F/avel  y.  Eamm, 
10  ibid.  467.;  Edeiaten  y.  FH  I 
£q.  Rep.  413. ;  Skrimpiom  y.  LaitU, 
18  Beay.  164.;  Taylor  y.  Tejk^x 
2  Eq.  Rep.  290. 

(0  3rd  edit.  1846,  art  "Perfn- 
mery,**  p.  950. 

(A)  3rd  June,  1852. 


THE  EQUITY  BEPOBTS; 


889 


such  trade  mark,  having  reached  any  particular  manufacturer, 
80  as  to  enable  the  plaintiff  to  say  he  has  been  defirauded  by 
that  particular  act.  The  defendant,  moreover,  denies  all  collu- 
fflve  intention  and  fraud,  and  says  that  he  manufactures  these 
labels  only  in  the  ordinary  course  of  his  trade,  and  that  this 
Court  has  no  jurisdiction  to  interfere  with  him  in  such  trade. 
I  am  not  prepared  to  say  what  would  have  been  the  result  if  the 
case  had  rested  mainly  upon  a  bill  having  been  filed  without 
any  previous  notice  or  intimation  to  this  gentleman,  and  he  had 
thereupon  stated  that  he  had  manufactured  and  sold  the  labels 
in  the  manner  described  without  any  collusive  intention  of  dis* 
puting  the  plaintiff's  right* 

The  state  of  the  law,  with  respect  to  these  trade  marks,  is, 
I  apprehend,  very  clearly  established  by  the  authorities  from 
the  time  of  Lord  Hardwicke  downwards.     Blanchard  v.  Hill  {a) 
is  a  leading  case  upon  the  subject,  and  one  in  which  Lord 
Harduriche  said  distinctly,   there  is  no  copyright,  —  no  parti- 
cular right  in  one  party  to  use  a  particular  mark  to  the  exclusion 
of  another  —  in  this  sense;  and  the  illustration,  which  his  Lord- 
riiip  then  gave,  was  that  the  same  sign  might  be  set  up  over 
two  public-houses  or  the  like.    But  no  one  has  a  right  to  vend 
wares  with  the  trade  mark  of  the  pnrty  complaining  affixed  to 
them.     A  party  may  acquire  in  a  trade  mark  that  species  of 
right  —  it  cannot,  perhaps,  be  called  a  property  —  which  would 
entitle  him  to  say  that  no  one  shall  vend  or  dispose  of  any 
wares  by  affixing  to  them  the  trade  mark,  which  the  other  party 
is  in  the  habit  of  using,  under  the  false  colour  of  their  being  the 
wares  of  the  party,  whose  mark  they  bear.    In  an  action  at  Law 
the  averment  in  the  declaration  is  always  founded  on  the  deceit- 
fully vending,  and  the  case  of  8yke$  v.  Sykes  (b)  is  a  very  good 
illustration  of  the  view  which  Courts  of  Law  take  of  that 
right,  for  it  was  there  averred  that  the  parties  had  deceitfully 
sold  certain  goods  with  the  trade  mark  of  the  pluntiff  affixed 
thereto  as  goods  manufactured  by  him.     It  was  proved  in  the 
case  that  they  had  not  sold  the  goods  as  manufactured  by  the 
plaintiff,  but  that  they  had  distinctly  sold  them  as  goods  manu- 
factured by  themselves,  and  had  told  the  purchasers  so,  but  it 
was  also  proved  that  the  goods  had  been  sold  to  retul  dealers, 
in  order  to  enable  such  dealers  to  sell  them  as  goods  manufac- 
tured by  the  plaintiff;  and  the  Court  held  that  this  sufficiently 
established  the  declaration  that  they  had  been  deceitfully  sold 
by  them  as  the  plaintiff's  goods.      That  case,  therefore,  seems 
to  bear  a  very  striking  analogy  to  the  present  case,  in  which  the 
fraudulently  and  deceitfully  vending  the  labels  is  apparently 
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^  ^^^^*  ^     well  and  sufiBcIentlj  averred.     The  plaintiff  begins  by  averriog 

VicB-        tl^^  spurious  sales  have  been  made  of  eau  de  Cologne  with  these 

Chahcbllob    labels  attached,  purporting  to  be  the  eau  de  Cologne  of  the 

.*       plaintiff's  manufacture,  and  that  he  was  injured  thereby.     This 

averment  is  distinctly  sworn  to  in  the  affidavit,  and  this  is  what 
the  Vice-chancellor  of  England  said  was  wanting  in  Debnubt 
V.  Shawi  (a)  There  is  also  this  further  averment,  that  ^  the 
plaintiff  has  since  discovered,  as  the  iact  is,  that  the  defendant 
has,  for  some  time  past,  been  in  the  habit  of  seUing  la^ 
numbers  of  such  labels  to  parties,  who  have  purchased  the  same 
for  the  purpose  of  pasting,  and  who  have  pasted,  them  on  bottles 
containing  perfumed  water,  not  manufactured  by  the  plaintiff'* 
It  is  true  that  this  averment  is  not  put  in  the  most  forcible 
manner:  it  is  not  averred  distinctly  that  the  defendant  sold 
these  labels  for  the  purpose ;  but  I  apprehend  that  if  the  defend- 
ant be  clearly  manufacturing  that  which  is  known  to  be  a  trade 
mark,  and  which  the  plaintiff  alone  has  a  right  to  use,  and  the 
use  of  which  on  goods  manufactured  by  other  parties,  as  also  the 
sale  of  goods  with  such  labels  affixed  to  them,  would  be  a  firand 
on  the  plaintiff,  and  if  the  defendant  print  a  number  of  these 
labels  as  the  instruments  for  committing  that  finaud,  and  sdl 
them  indiscriminately  to  every  one  who  asks  for  them,  thereby 
scattering  through  the  world  at  large  the  means  of  enabling 
persons  to  commit  this  fraud,  and  it  be  averred  that  such  fraud 
is  conunitted  by  these  means,  I  apprehend  that  would  be  a 
sufficient  averment,  so  far  as  averment  goes,  to  support  this  bill 
The  whole  ground,  then,  of  this  jurisdiction  bdng  founded  on 
fraud,  if  a  party  be  discovered  connnitting  a  fraud  in  one  aimpe 
or  another  upon  the  plaintiff  by  selling  goods  wit)i  the  idaintiff*8 
labels,  or  entering  into  lui  amusement  for  enabling  other  per- 
sons to  commit  a  fraud  by  distributing  to  them  the  meana  of  so 
doing,  I  think  it  is  impossible  to  say  that  this  Court  has  no  joris- 
diction  in  such  a  case  to  arrest  the  evil  complained  of  in  its 
source,  without  compelling  the  plaintiff  to  widt  until  the  whole 
fraud  is  completed  by  the  sale  of  the  goods.  This  was  the  very 
case  decided  by  Vice-chancellor  Parker  in  Farina  v.  Shaw. 
The  defendant  there  appears  to  have  submitted  to  the  ord^  tat 
the  injunction,  to  have  paid  50/.  towards  the  costs,  and  to  have 
given  up  all  the  labels  he  had  manufactured* 

As  regards  the  proof,  I  believe  there  never  was  a  case  in 
which  the  plaintiff's  right  to  the  trade  mark  was  so  condnmvely 
established  as  it  is  here.  If  that  right  be  not  established,  it  is 
impossible  to  say  how  it  ever  can  be.  The  question  here  not 
being  one  of  invention  or  copyright,  it  is  immaterial  who  in- 

(a)  2  Sim.  237. 
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vented  this  particular  trade  mark.  If  it  had  been  a  fandfol 
mark  or  sign,  I  apprehend  that  so  soon  as  the  wares  became 
known  by  that  particular  mark, — ^as,  for  instance,  by  initials, 
which  require  no  invention, — it  is  not  a  matter  of  invention  in 
any  shape.  Notwithstanding  all"  the  efforts  made  by  the  de- 
fendant to  dispute  the  right  to  this  particular  mark,  no  single 
label  has  been  exhibited  to  me,  certainly  none  has  been  brought 
to  the  knowledge  of  the  plaintiff,  in  which  even  a  colourable 
imitation  of  his  mark  has  been  used  for  the  purpose  of  pushing 
the  sale  of  these  wares,  except  only  in  those  particular  cases  in 
which  the  plaintiff  has  taken  steps  to  stop,  and  has  succeeded 
in  stopping,  the  course  pursued. 

The  next  point,  is  that  the  pkdntiff  has  not  only  asserted  on 
oath  his  ri^t  to  the  trade  mark  as  having  invented  it,  and  his 
exdnsive  use  of  it  since  1832,  which  is  nowhere  contradicted 
by  the  drcumstance  of  other  persons  having  used  it,  except  by 
way  of  piracy,  but  he  has,  by  three  suits  in  Prussia  and  six 
suits  in  this  Court,  established  this  exclusive  right.  Of  the  six 
injunctions  obtained  by  him  in  this  Court  against  parties  using 
this  mark,  five  were  granted  agunst  persons  for  selling  goods 
so  marked,  and  one  was  a  case  identical  with  the  present,  of 
selling  labels,  which  were  a  spurious  imitation  of  the  plwitiff's 
trade  mark.  If,  therefore,  a  trade  mark  be  not  considered 
established  by  such  a  series  of  decisions  without  a  trial  at  Law, 
I  do  not  know  how  any  person  can  have  an  injunction  without 
being  previously  put  to  the  trial  of  an  action. 

Having,  then,  this  nndbputed  right,  as  I  hold  it  to  be,  — 
the  only  instance  in  which  there  has  been  any  fiiilure  of  the 
right  being  the  seventh  case  in  this  Court,  in  which  I  refused 
the  injunction  on  the  groimd  only  of  delay  (a),  and  in  which 
the  defendant  afterwards  submitted  to  pay  his  own  costs,  and 
undertook  never  again  to  disturb  or  molest  the  plaintiff^s  right, 
—  and  having  clearly  and  convincingly  established  his  right  to 
this  particular  mark,  the  plaintiff  swears  in  his  affidavit,  most  par*- 
ticttlarly  to  that  which,  as  I  said  before,  the  Vice-chancellor  of 
England  considered  was  not  suffidently  averred  in  Delondre 
V.  ShaWf  that  is  to  say,  to  articles  having  been  sold  with 
spurious  marks  and  labels  attached  to  them ;  and,  ftirther,  that 
the  label  in  question  was  an  exact  copy  of  the  genuine  labels 
invented  and  used  by  him,  and  was  purchased  by  his  solicitors 
from  the  defendant,  and  that  such  label  was  not  printed  for 
him,  or  on  his  behalf,  but  that  it  was  a  fraudulent  imitation  of  his 
labels.  So  far,  then,  he  has  distinctly  put  these  two  facts  in 
issue  by  his  affidavit.  In  the  bill  it  is  alleged  that  the  fraud 
(a)  Farina  v.  Gebhardt,  Y.  C.  Wood,  23rd  March  1858. 
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has  been  committed  by  means  of  these  identical  labels.  The 
evidence  does  not  amount  to  this^  but  simply  to  goods  having 
been  sold  by  means  of  spurious  labels  of  this  character  and 
description,  and  in  fraudulent  imitation  of  the  plaintiff's  labels. 

It  is  not  the  province  of  this  Court  to  inquire  into  the  early 
history  of  the  invention  of  the  secret,  if  secret  it  be,  nor  into 
the  qualities  of  the  article  sold ;  but  I  find  the  plidntiff  has  a 
trade  mark,  which  has  acquired  such  a  marketable  value  that  it 
is  worth  the  while  of  a  great  many  persons  to  imitate  it,  and  sdl 
spurious  goods  with  his  trade  mark  attached. 

On  the  other  hand  the  defendant  contends  that  the  plaintiff 
has  no  trade  mark,  and  insists  that  he  has  a  right  still  to  con- 
tinue to  do  what  he  admits  he  has  hitherto  done.     If  it  were 
brought  home  to  the  defendant's  mind,  so  that  he  well  knew 
that  the  plaintiff  had  the  exclusive  right  to  the  trade  mark  in 
question,  and  that  no  one  but  the  plaintiff  was  entitled  to  use 
it  for  the  purpose  of  vending  his  wares,  and  he  had  chosen  to 
say  that  he  would  manufacture  and  engrave  exact  fac-siniileB 
of  such  trade  mark,  and  sell  them  indiscriminately  to  all  the 
world  without  asking  questions,  and  so  place  it  in  the  power  of 
any  person  in  the  kingdom  to    defraud  the  plaintifl^  these 
acts  would,  I  apprehend,  be  such  a  fraud  as  would  induce  this 
Court  to  interfere  by  injunction.     It  is  on  that  prindple  that 
I  think  myself  bound  to  interfere  in  this  case.     If,  however,  the 
defendant  had  said  that  he  knew  nothing  of  the  plaintiff's  right, 
and  cared  nothing  about  it,  and  simply  submitted  the  case  to  the 
Court,  leaving  the  plaintiff  to  prove  it  as  he  thought  fit,  and 
had  averred  that  he  had  not  printed  or  published  a  single  paper 
with  a  notion  of  any  such  right,  that  he  had  no  intention  to 
defraud  the  plaintiff,  and  would  not  print  any  more  labels  if  the 
Court  should  be  of  opinion  that  the  plaintiff  had  the  right,  the 
case  would  have  been  different,  and  the  probability  is  that  the 
suit  would  have  been  unsuccessful.     But  I  find  him  contesting 
that  right ;  and  if  I  refuse  the  motion,  he  will  be  entitied  to  say 
tiiat  the  Court  has  determined  that  the  plaintiff  has  no  such 
right,  and  that  he,  the  defendant,  was  entiUed  to  sell  to  all  the 
world  the  means  of  defrauding  the  plaintiff  without  asking  any 
question  whatever. 

An  hypothetical  case  was  put  of  a  country  banker  whose  notes 
are  engraved,  and  it  was  said,  suppose  an  engraver,  who  denied 
that  he  had  any  intention  to  defraud  any  one,  was  asked  to  engnve 
a  bank  note,  and  he  did  so  engrave  it  because  he  was  asked,  and 
expressed  his  willingness  to  engrave  it  for  any  one  who  asked 
him.  In  such  a  case  a  very  serious  question  might  arise  if  that 
note  went  to  the  bank  for  payment.     It  is  said  that  tiie  note 
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would  not  be  oomplete  unless  the  signature  were  affixed.  But 
I  will  put  the  case  a  step  further^  and  say  that  a  man  may  be 
Bucoessful  in  imitating  hajidwriting,  and  may  apply  a  signature 
to  the  bank  note.  To  affirm  that  this  would  be  a  forgery,  and 
subject  the  party  to  a  criminal  proceeding,  does  not  show  it  to  be 
less  a  &aud ;  and  I  apprehend  it  is  not  enough  to  say  that  any 
person,  who  sells  these  labels,  does  so  with  an  idea  that  they  may 
be  used  for  a  legitimate  purpose.  No  doubt  this  may  be  so. 
The  old  labels  may  possibly  be  rubbed  off,  or  become  dirty,  and 
new  labels  may  be  required  to  replace  them,  but  it  is  not  enough 
to  say  that  this  may  be  the  use  of  them.  If  a  party  knows  that 
another  has  property  of  this  description,  and  sells  to  others  the 
means  of  invading  that  property,  the  burden  lies  on  him  to  show 
that  he  had  taken  those  precautions  which  can  secure  him  from 
being  dealt  with  by  this  Court  as  having  committed  a  fraud. 
If  the  defendant  had  shown  that  a  party  applied  to  him  for  new 
labels  to  be  affixed  to  bottles  of  eau  de  Cologne  purchased  from 
the  plaintiflf  in  the  place  of  others  which  had  become  worn  out, 
that  would  be  a  totally  different  case.  The  hypothetical 
possible  results  of  an  act  have  no  bearing  upon  a  case,  in 
which  the  act  itself  manifestly  and  pbdnly  leads  to  the  com- 
mission of  a  fraud.  If  the  defendant  had  submitted  at  once  I 
should  have  thought  the  case  rested  upon  different  grounds ; 
but  considering  the  way  in  which  the  case  is  presented  to 
the  Court,  —  the  defendant  justifying  his  acts  and  persisting 
in  his  right  to  proceed,  —  there  is,  I  think,  quite  sufficient 
to  induce  the  Court  to  say  that,  at  least  until  the  hearing, 
this  injunction  ought  to  issue  upon  the  ground  of  fraud,  and 
for  this  reason  :  it  is  a  most  remarkable  fact,  of  which  no 
explanation  has  been  given,  notwithstanding  the  attention  of 
counsel  was  called  to  it  in  the  opening,  that  although  the  de- 
fendant has  made  a  long  and  rambling  statement  of  what  he 
has  done  for  the  last  twentynseven  years,  he  nowhere  tells  us  in 
what  year,  or  on  whose  application,  suggestion,  or  risk,  he  made 
the  particular  block,  which  is  clearly  and  palpably  a  fraudulent 
imitation  of  the  plaintiff's  trade  mark.  The  mark  is  peculiar, 
and  just  sufficient  differences  are  made  to  show  that  the  imita- 
tion is  colourable,  and  not  band  Jide^  or  an  exact  &c-simile. 
The  plaintiff  has  put  it  in  issue  distinctly  and  pointedly,  by 
saying  that  the  label  was  purchased  of  the  defendant,  and  that 
it  is  a  fraudulent  imitation  of  his  mark.  The  defendant  con- 
tents himself  with  saying  that  he  is  not  in  collusion  with  any 
one ;  that  for  twenty-seven  years  he  has  manufactured  labels 
and  wrappers,  which  he  sells  to  any  one,  but  that  he  never  had 
any  intention  to  commit  a  fraud. 
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There  is  another  point  in  the  evidence,  which,  I  tluok,  has 
some  bearing  upon  the  question.  Two  persons  go  to  the  de- 
Chancwuxw  fendant  and  ask  for  kbels  for  "  Atkinson's  Curiing  Fluid,"  to 
which  he  replied  that  he  could  sell  labels  for  '^  Curling  Fluid," 
but  not  for  <'  Atkinson's,''  —  that  he  could  not  sell  the  labels 
with  the  name  on  them.  Then  he  is  asked  for  kbeb  for 
'<  Rowland's  Macassar  Oil,"  and  his  reply  was,  '*No^  I  cannot 
with  the  name  on ;  if  I  do  I  shall  be  in  for  it"  The  defendant^ 
therefore,  clearly  understands  where  the  line  is  to  be  diawn. 
He  knows  very  well  that  he  is  not,  and  that  no  one  is,  entitled 
to  ddiberately  pass  off  to  the  world  in  general  the  means  of 
committing  a  fraud  upon  third  parties.  I  apprehend  that  these 
circumstances  all  strongly  tend  to  the  same  point,  which  has 
been  put  in  issue  to  this  extent,  that  the  plaintiff  says  he  has 
been  defrauded  by  the  sale  of  articles  with  labels  attached^  and 
which  the  defendant  manufactures  and  seUs  in  fraudulent  imita- 
tion of  Ins  own ;  that  he  has  been  a  sufferer  thereby ;  and  the 
defendant  comes  here  and  insists  that  he  has  a  right  to  hand 
oyer  and  generally  to  circulate  among  the  public  so  long  as  he 
pleases  these  labels,  which  will  lead  to  a  fraud.  Under  these 
circumstances  I  think  the  plaintiff  is  entitled  to  an  injunction 
to  restrain  the  defendant  from'so  doing. 

Solicitors :    Vallance  §*  VaUance ;  and  J.  Stuart 
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the  22nd  Order  of  August  7. 1S52,  after  the  ezpiratioo  of  the  twelve  days  allowed  for  filing  a 
▼oluntary  answer  under  the  new  practice, — 

HM  regular,  and  that  it  was  not  necessary  for  the  plaintiff  to  proceed  under  the  52ttd  Order 
of  May  1845,  and  file  a  traversing  note. 

The  13th  section  of  the  16  &  16  Vict  c.  86.,  as  to  filing  a  voluntary  answer,  applies  as  weO  to 
suits  commenced  xmder  the  old  practice  as  under  the  new. 


JONES  V.  HOWELL, 

Mb.  AMPHLETT  applied  to  the  Court  ander  the  following 
circumstances :  — 

The  original  bill  had  been  filed  in  1850,  under  the  old 
practice ;  and  the  defendants  were  served  with  a  eubpcoia  to 
appear  and  answer.  The  bill  was  amended  in  the  present 
year,  for  the  purpose  of  making  other  parties  defendants  to 
the  suit.  The  new  defendants  were  also  served  with  sabpoenss 
to  appear  atod  answer,  as  under  the  old  practice.  No  answera, 
however,  were  required,  and  the  twelve  days  allowed  by  sec- 
tion 13.  of  the  Chancery  Practice  Amendment  Act  1852  (a) 

(a)  15  &  16  Vict  c  86. 
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to  such  defendants  to  put  in  their  answers  having  expired, 
the  plaintiff  gave  notice  of  motion  for  a  decree.  The  Clerk 
of  Bepords  and  Writs  refused  to  certify  that  the  cause  was 
ready  for  heaiing,  on  the  ground  that  the  plaintiff,  having 
adopted  the  old  practice  in  serving  the  defendants  with  a  sub- 
poena to  appear  and  answer,  ought  to  have  proceeded  under 
that  practice,  and  to  have  filed  a  traversing  note  under  the 
52nd  General  Order  of  the  8th  of  May  1845,  and  also  that  a 
defendant  might  at  any  time  until  replication,  or  a  traversing 
note  had  been  filed,  put  in  a  voluntary  answer,  which  the  Clerk 
of  Records  and  Writs  was  bound  to  receive. 

The  Vice-chancellor.  Under  the  new  practice,  the  par- 
ties are  precluded  from  putting  in  ah  answer  by  section  13.  of 
the  Chancexy  Practice  Amendment  Act,  1 852,  after  the  expira- 
tion of  twelve  days,  without  leave. 

Mr.  Amphlett  contended  that  as  section  13.  of  the  Act  was 
couched  in  precisely  umilar  terms  ^  the  52nd  Order  of  May 
1845,  with  reference  to  the  traversing  note,  if  the  construction 
contended  for  at  the  Record  and  Writ  Clerk's  Office  were 
correct,  a  traversing  note  could  never  be  filed. 
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The  Yice-Chancellob,  after  conferring  with  Mr.  Murray, 
referred  to  the  Chancery  Practice  Amendment  Act,  1852, 
88.  13.  1 5.  26.,  and  said :  Mr.  Murray" e  doubt  was,  that  as 
the  notice  of  motion  for  a  decree  estopped  a  defendant  from 
putting  in  an  answer,  the  time  being  limited,  such  a  proceed- 
ing would  be  unfair.  This  may  be  so.  But  I  confess  it  seems 
to  me  not  unreasonable,  nor  do  I  see  why  the  plaintiiF  in  this 
suit  should  not  avail  himself  of  his  right  to  estop  the  defendants 
firom  now  putting  in  their  answers.  The  defendants  are  not 
aggrieved,  because  they  may  raise  any  matter  by  affidavit  which 
they  could  raise  by  their  answers.  This  applies  as  well  to  suits 
commenced  imder  the  old  practice  as  under  the  new.  By  sec- 
tion 13.  of  the  Act,  the  time  for  putting  in  an  answer  is  limited 
to  twelve  days,  which  have  expired.  Under  the  Act,  therefore, 
a  defendant  is  estopped  from  putting  in  an  answer  after  that 
time,  whatever  may  have  been  the  rule  under  the  old  practice, 
although  I  do  not  see  why  he  should  not  be  so  estopped. 

Solicitors :  Hawkins  Sf  Bloxham. 
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for  that  pur- 
pose, which 
they  secured 
by  mortgages, 


TREVILLIAN  t;.  MAYOR,  &c.  OF  EXETER 

1  HIS  was  an  appeal  by  the  plaintiff  from  a  decree  of  Yioe- 
Chancellor  Kindersley. 

The  facts  of  the  case  were  as  follows : — Before  the  year  1825, 
the  corporation  of  Exeter  were  the  owners  of  an  ancient  canal, 
which,  together  with  some  other  property  of  the  corporation, 
was  subject  to  a  mortgage,  made  in  1817,  to  Lord  RoUe^  for 
securing  14,000J1 

About  the  year  1825,  the  corporation  formed  the  dedgn  of 
^°S"*d^^*  extending  and  improving  the  canaL  These  extendons  and 
other  property,  improvements  were  carried  on  from  the  year  1825  to  the  year 
w^  ob^'  1829 ;  and  during  that  period  the  corporation  borrowed  ftom 
tained  an  Act,    various  persons,  for  the  purposes  of  such  works,  different  siudb 

amounting  to  44,724/.,  and  secured  the  repayment  of  them  by 
mortgages,  extending  not  only  over  the  canal,  but  over  other 
property  of  the  corporation. 

In  the  year  1829  the  corporation,  finding  that  the  proposed 
works  could  not  be  fully  carried  out  without  the  authority  of 
Parliament,  applied  for  an  Act  for  that  purpose ;  and  on  the 
14th  of  May  1829,  an  Act  was  passed  intituled  '*  An  Act  for 
altering,  extending,  and  improving  the  Exeter  CanaL"  By 
that  Act  various  powers  were  given  to  the  corporation  with 
reference  to  the  canal.  Section  38.  provided  that,  in  order  that 
the  corporation  might  be  enabled  to  carry  on  and  complete  the 
works,  it  should  be  lawful  for  them  '^  to  raise  by  mortgage  as 
thereinafter  mentioned,  a  competent  sum  of  money  for  com- 
pleting'' the  works;  and  directed  that  the  money  so  raised 


which  autho- 
rized them  to 
complete  the 
works,  and 
empowered 
them  to  raise 
money  for 
that  purpose 
by  mortgage 
of  the  canal 
and  its  tolls, 
without  limits 
as  to  amount, 
and  directed 
them  to  apply 
such  money 
in  completing 
the  works,  but 
did  not,  in  the 
opinion  of  the 
Court,  autho- 
rize them  to 


apply  any  jpart  ghould  be  applied  m  payment  of  the  expenses  of  obtamimr  the 

of  It  m  paymg      .  %i.  i  a  ^    %  %  t*  a 

off  existing        Act,  and  makmg  the  surveys,  &c.,  and  the  surplus  '*  for  and 

mortgages. 
The  corpo- 
ration raised 
money  under 
this  power, 
and  applied 
part  of  it  in 
paying  off 
some  of  the 
old  mortgages. 

Held^ihsX 

as  between  the  statutory  mortgagees  and  the  corporation,  the  other  property  comprised  in  tlic  old 
mortgages  was  the  primary  fund  for  imyment  of  those  mortgages. 

Heldf  that  the  money  borrowed  m>m  the  statutory  mortgagees,  beyond  what  was  wanted  fer 
purposes  authorized  by  the  Act,  ought  to  have  been  repaid  to  them,  and  that  soeh  moMya  were 
to  be  treated  as  moneys  held  by  the  corporation  in  trust  for  the  statutory  mortgagees,  and  not  as 
borrowed  moneys. 

Held,  accordingly,  that  the  statutory  mortgagees  had  a  lien  upon  the  other  property  oumpfiarf 
in  the  paid  off  mortgages,  for  the  moneys  borrowed  from  them  which  had  been  applied  in  psyiog 
off  those  mortgages. 


towards  making,  completing,  and  maintaining  the  said  canal 
and  other  works  hereby  authorized  to  be  made,  and  to  other  the 
purposes  of  this  Act."  Section  39.  enacted  that  if  the  corpora- 
tion should  be  desirous  to  nuse  a  sum  by  way  of  mortgage  of 
the  canal  and  works,  and  of  the  tolls  authorized  to  be  taken  by 
the  Act,  it  should  be  lawful  for  them  to  borrow  and  take  up  the 
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same  at  interest  from  any  persons  willing  to  lend  on  the  credit 
of  the  canal ;  and  that  it  should  be  lawfol  for  them  to  mortgage 
the  canal  and  tolls  in  the  form  prescribed  bj  the  Act.  It  was 
then  enacted  that  the  mortgagees  should  stand  pari  passu,  as 
between  themselves,  and  that  the  money  raised  should  be 
applied  ''  towards  the  improving,  completing,  and  maintaining 
the  canal  and  works  already  made,  and  hereby  authorized  to 
be  completed,  and  other  the  purposes  of  this  Act,  and  to  no 
other  use  or  purpose  whatsoever." 

The  corporation  borrowed  on  mortgage,  under  the  powers  of 
this  Act,  sums  amounting  to  85,900/.  They  applied  34,724/L 
of  this  sum  in  paying  off  part  of  the  above-mentioned  sum  of 
44,724JL,  leaving  10,000/1  due  on  mortgages  made  between  1825 
and  the  passing  of  the  Act  The  remaining  sum  of  51,176/. 
they  applied  in  completing  the  works. 

The  profits  of  the  canal  were  for  many  years  amply  sufficient 
to  pay  the  interest  on  all  the  statutory  mortgages ;  but  shortly 
before  the  filing  of  the  bill  the  profits  fell  off,  so  as  to  become 
insufficient  to  pay  such  interest,  which  accordingly  fell  into 
arrear.  Thereupon  this  bill  was  filed  by  Mr.  Treviilian,  one  of 
the  statutory  mortgagees,  on  behalf  of  himself  and  all  other 
holders  of  the  statutory  mortgages,  against  the  corporation  and 
their  officer.  The  Attomey^General  was  made  a  party,  as  re- 
presenting the  interests  of  the  public. 

The  contention  of  the  plaintiff  was,  that  upon  the  construc- 
tion of  the  Act,  the  corporation  had  no  power  to  borrow  money 
for  the  purpose  of  paying  off  pre-existing  mortgages.  That  the 
plaintiffs  ought,  therefore,  to  be  placed  in  the  same  position  as 
if  the  corporation  had  borrowed  only  the  51,176iL  on  statutory 
mortgages ;  in  which  case  the  plaintiffs  would  have  a  right,  as 
between  themselves  and  the  corporation,  to  throw  the  prior 
mortgage  to  Lord  RoUe  and  the  mortgages  amounting,  to 
44,724^  upon  the  other  property  comprised  in  those  mortgages. 
That  the  corporation  were  by  the  Act  made  trustees  of  the 
money  borrowed,  and  that  the  statutory  mortgagees  were  in  the 
position  of  cestui  que  trusts,  and  had  a  right  to  come  against  the 
corporation  as  having  committed  a  breach  of  trust,  b^  an  im- 
proper application  of  the  34,724/.  It  was  further  contended 
that  the  surplus  of  the  tolls,  after  paying  the  interest,  ought  to 
have  been  applied  in  paying  off  the  capital  of  the  statutory 
mortgages,  and  that  the  corporation  must  account  for  it. 

On  the  part  of  the  corporation  it  was  contended  that  on  the 
construction  of  the  Act,  the  moneys  borrowed  under  it  might 
properly  be  expended  in  paying  off  debts  contracted  before  the 
passing  of  the  Act  for  the  purposes  of  making  the  improve- 
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ments  which  the  Act  directed  to  be  carried  ont ;  but  if  not, 
Btill  the  moneys  were  lawfully  borrowed,  and  came  into  the 
hands  of  the  corporation  as  borrowers,  and  not  as  trustees*  and 
that  the  lenders  had  no  equity  to  stand  in  the  position  of  the 
mortgagees  who  were  paid  off  out  of  those  moneys,  nor  to  treat 
the  corporation  as  trustees  who  had  committed  a  breach  of 
trust  That  as  to  the  account  of  the  surplus  of  the  tolls,  there 
was  nothing  to  take  this  case  out  of  the  ordinary  rule  —  that 
a  mortgagee  is  not  entitled  to  an  account  of  back  rents. 

The  Vice-chancellor  Kindersley^  after  an  elaborate  review 
of  all  the  proyisions  of  the  Act  bearing  on  the  point,  came  to 
the  conclusion  that  the  application  of  the  34,7242.  was  au- 
thorized ;  stating  at  the  same  time  that  the  provisions  of  the 
Act  were  so  obscure  and  contradictory,  that  it  was  aa  likely  as 
not  that  another  Judge  might  come  t6  the  contrary  conclusion. 
He  held,  therefore,  that  the  case  of  the  plaintiff,  so  far  as  it 
rested  upon  treating  the  moneys  borrowed  as  trust  moneys, 
failed.  He  also  decided  against  the  pUuntiff  with  reapect  to  the 
surplus  tolls.  He  held  that  the  statutory  mortgagees  were  en- 
titled, as  between  themselves  and  the  corporation,  to  throw  the 
still  subsisting  prior  mortgages  upon  the  other  property  com- 
prised in  them,  but  refused  to  make  any  declaration  or  order  oo 
the  point,  as  it  did  not  appear  that  such  prior  mortgagees  had 
received  any  part  of  the  tolls.  He  made  a  decree,  oontinuii^ 
the  receiver  who  had  been  appointed,  directing  him  to  apfdy  the 
tolls  of  the  canal  in  discharge  of  the  statutory  mortgages^  and 
providing  for  the  costs  of  the  suit« 

From  this  decree  the  pliuntiffi  appealed. 

Mr.  Follett  and  Mr.  Prior  for  the  appellants. 

Mr.  Teedf  Mr.  Rolt^  and  Mr.  Fooks  for  the  defendants. 

The  points  raised  sufficiently  appear  above.  Tlu  Attorney 
Generals*  Corporatism  of  Norwich {a)^  Barnes  y.  Boater {b), 
and  Bugden  v.  Biffnold{c),  were  referred  to. 


Judgment 


The  Lobd  Justice  Knight  Bruce.  We  think  we  may 
at  present  lay  down  at  least  two  general  propodtioiis  with 
regard  to  this  case  which  may  relieve  Mr.  FoOM  to  some 
extent  in  his  reply. 

I  am  of  opinion,  and  I  believe  that  my  learned  Brother  is 
also  of  opinion,  that  in  the  absence  of  any  proviaon  to  the 
contrary  in  the  Act  of  Parliament,  it  must  be  taken  as  between 
the  corporation  and  those  whom  the  plaintiff  represents,  that 
the  other  estates  which,  along  with  the  canal,  were  included  in 


(a)  21  L.  J.  Ch.  139. 
(6)  1  Y.  &  C.  C.  C.  401. 


(c)  2  T.  &  C.  C.  C.  3n. 
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the  mortgages  which  preceded  the  Act  were  the  first  fund  for 
paying  those  mortgages. 

In  the  second  pLice  I  believe  it  to  be  also  his  opinion,  as  it 
13  mine,  that,  according  to  the  true  construction  of  the  Act  of 
Parliament,  (upon  which,  as  the  Vice-chancellor  has  stated,  it 
cannot  be  matter  of  surprise  that  different  judicial  minds  should 
come  to  different  conclusions)  it  was  neither  incumbent  on  the 
corporation,  nor  within  their  duty  or  reasonable  powers,  that  is 
to  saj,  within  their  powers  reasonably  interpreted,  to  raise 
money  under  the  powers  of  the  Act  for  the  payment  of  any 
mortgage  existing  previously*  In  my  opinion,  not  only  would 
it  exceed  the  bounds — the  just  bounds — of  interpretation  so  to 
read  the  Act  as  far  as  the  letter  is  concerned,  but  so  to  con- 
strue it  would  be  against  the  sjwrit  of  the  Act,  so  far  as  any 
spirit  is  to  be  collected  from  the  words  which  compose  it.  I 
differ  with  the  less  unwillingness  and  the  less  surprise  from  the 
Vice-chancellor  as  to  the  interpretation  of  the  Act  for  the 
reason  I  have  already  mentioned,  and  which  I  have  taken  from 
him,  namely,  that  it  would  be  rather  matter  of  surprise  if  all 
men  should  agree  on  the  construction  of  this  Act,  than  that 
men  should  differ  upon  it,  it  being  such  a  collection  of  words 
as  it  is. 

My  learned  Brother  has,  I  believe,  taken  a  note  embodying  a 
declaration  of  the  two  propositions  which  I  have  mentioned,  and 
if  I  have  rightly  understood  him  (he  will  correct  me  if  I  have 
not)  Mr.  FoUett  may  regulate  his  reply  accordingly. 

The  Lohd  Justiob  Turner.     My  view  entirely  concurs 

with  that  of  my  learned  Brother  in  this  case.     It  seems  to  me, 

with  the  greatest  possible  respect  for  the  opinion  of  the  Vice- 

Chancellor^  (and,  of  course,  I  need  not  say  that  every  word 

which  falls  from  him  is  deserving  of  the  fullest  consideration) 

that  upon  the  construction  of  the  Act  the  true  intent  of  the 

Legislature  was  to  empower  the  corporation  to  raise  moneys  for 

the  purpose  of  completing  works  which  they  had  begun,  and  on 

which  they  had  already  expended  a  certain  amount  of  moneys. 

[His  Lordship  then  entered  into  an  elaborate  review  of  the 

various  provisions  of  the  Act  bearing  upon  the  purpose  and 

extent  of  the  power  to  raise  money,  and  then  proceeded  as 

follows.]     I  cannot,  with  the  greatest  posdble  respect  for  the 

judgment  of  the  Vice-ChanceUor,  come  to  the  conclusion  that  it 

was  intended  by  the  Legislature  to  give  the  corporation  the 

power  to  raise  moneys  for  the  purpose  of  paying  off  mortgages 

which  they  had  actually  made,  and  the  money  secured  on  which 

had  been  applied  to  the  making  of  those  works  which  it  was  the 
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intent  of  this  Act  of  Parliament  should  be  completed  under  its 
provisions. 

Following  out  that  view,  that  they  had  no  power  to  apply 
moneys  in  paying  off  preceding  mortgages,  the  next  considera- 
tion is,  what  ought  to  have  been  done  with  the  moneys  so 
raised  ?  Now,  undoubtedly,  this  Act  of  Parliament  gives  them 
power  to  raise  an  unlimited  amount,  but  it  limits  the  application 
of  those  moneys,  and  so  fixes  a  trust  on  the  moneys  which  are 
raised  Then  the  effect  is,  that  there  is  a  certain  amount  of 
money  legaUy  raised,  but  unduly  applied  when  raised,  and  what  is 
the  consequence  ?  It  is,  I  apprehend,  this,  that  the  money  ought 
to  be  refunded  to  the  persons  from  whom  it  has  been  raised.  It 
is  money  legally  raised  under  a  trust,  but  not  applicable  for 
the  purposes  of  the  trust.  Take  the  ease  continually  occurring 
in  this  Court  — a  sale  of  real  estate  for  the  payment  of  debts, — 
BO  much  of  the  money  as  is  not  required  for  the  payment  of  the 
debts  falls  back  again  into  the  estate ;  and  so  here,  the  money 
which  is  raised  not  being  applied,  a  trust  for  the  persons  frcun 
whom  it  has  been  received  attaches  upon  it.  It  seems,  there- 
fore, that  the  dedazation  that  the  moneys  were  not  nusable 
under  the  Act  for  the  purpose  of  paying  off  the  prior  mort- 
gages, must  be  followed  by  a  declaration  that  the  moneys  which 
were  raised  for  the  purposes  of  paying  off  those  mortgages 
ought  to  have  been  repaid  to  the  statutory  mortgagees  rateably, 
and  in  proportion  to  the  amount  of  their  several  mortgages. 

Then  comes  a  further  question.  It  is  traced  that  a  cer- 
tain portion  of  these  moneys,  to  the  amount  of  34,7252.  have 
been  actually  applied  in  paying  off  mortgagee,  which  in- 
cluded not  only  the  canal  but  other  property  of  the  ooxpora- 
tion.  Now  this  clearly  not  being  a  purpose  warranted  by  tho 
Act,  and  these  moneys  being,  as  we  think,  to  be  considered  as 
trust  moneys  in  the  hands  of  the  corporation,  they  are  trust 
moneys  proved  to  have  been  specifically  applied  in  payment  cf 
the  prior  mortgages,  and  the  consequence  must  be  that  there  is 
a  lien  upon  those  estates  for  the  amount  of  the  moneys  which 
have  been  so  applied ;  subject  always  to  this,  that  so  far  as  those 
estates  have  been  parted  with  by  the  corporation,  and  perscms 
have  acquired  a  title  without  any  notice  of  any  such  lien,  that 
title,  of  course,  cannot  be  affected  in  this  suit ;  therefore,  there 
can  only  be  a  declaration  that  there  is  a  lien  upon  the  estates  of 
the  corporation  included  in  the  prior  mortgages  so  &r  as  those 
estates  remun  in  the  hands  of  the  corporation. 

The  short  note  which  I  have  made  of  the  dedaralioDS  is 
this :  **  Declare  that  the  corporation  were  not  authorind  to 
apply  any  moneys  raised  under  the  Act  in  payment  of  any 
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securities  which  had  been  created  before  the  Act ;  and  that  as 
between  the  corporation  and  the  plaintiffs  the  estates  included 
in  the  mortgages  so  pidd  off,  other  than  the  canal»  are  in  the 
first  place  applicable  to  the  payment  of  those  mortgages." 
Then:  *' Declare  that  the  moneys  which  have  been  so  applied 
ought  to  have  been  repaid  to  the  mortgagees  under  the  Act, 
rateably  and  in  proportion  to  the  moneys  advanced  by  them, 
and  that  such  amount  constitutes  a  debt  due  from  the  corpora- 
tion to  the  canal."  Then :  "  Declare  that  the  mortgagees  have 
a  lien  for  such  amount  upon  the  estates  other  than  the  canal 
comprised  in  the  prior  mortgages,  so  far  as  such  estates  are 
remaining  vested  in  the  corporation." 

Mr.  FoUett  declined  replying. 


The  cause  was,  on  a  subsequent  day,  spoken  to  on  the 
minutes,  the  plaintiff  wishing  that  the  decree  should  contain  a 
direction  for  an  immediate  repayment,  of  the  sums  improperly 
raised,  and  insisting  that  he  was  entitled  to  such  direction  as  a 
necessary  result  of  the  declarations  made  by  the  Court.  The 
Court  appeared  not  disposed  to  push  the  matter  so  far  agunst 
the  corporation,  and  recommended  an  arrangement.  This 
question  has  not  yet  been  settled. 

Solicitors :  J.  Mead;  and  Coode,  Br  (none,  Kingdom^  8f  Cotton. 
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jjY  a  codicil  dated  the  8th  of  May  1830,  to  the  will  of  William  a  testator 
Baby,  dated  the  8th  of  March  1829,  the  testator  gave  one  ^^totr^L 
moiety  of  his  residuary  real  and  personal  estate  to  Q.  L.  Bide-  upon  trust  for 
halgh  and  Peter  Boylance  upon  trust  to  pay  the  income  to  j^^^ndthen 
his  son  William  Baby  the  elder  for  life,  and  after  his  death  for  their  chii- 
upon  trust  for  his  children,  as  therein  mentioned ;  and  the  other  giyhigany  "^ 
moiety  to  the  same  trustees  upon  trust  to  pay  the  income  to  his  direcuons  as 

^  *  *    #  ^  investment. 

.  The  trustees 
were  about  to  invest  in  the  funds,  but  were  prevailed  upon  bj  the  tenants  j^r  life  to  invest  on 
mortgage  for  the  sake  of  obtaining  an  increased  income,  and  they  invested  on  insufficient  mort- 
gages. It  was  not  shown  that  the  tenants  for  life  concurred  in  the  selection  of  those  particular 
securities.  The  trustees  being  decreed  to  make  good  the  loss  arising  from  the  deficiency  of  the 
securities,— 

Heid^  that  the  tenants  for  life  respectively,  and  their  respective  life  interests  in  the  trust  funds, 
were  respectively  liable  to.  make  good  to  ihe  trustees  the  amount  paid  by  the  trustees  towards 
replacing  such  loss,  to  the  extent  of  the  income  received  by  the  tenants  for  life  respectively  from 
the  improper 'investments,  and  of  certain, sums  improperly  received  by  the  tenants  for  life  respec- 
tively out  of  the  capitaL 

SemUef  trustees  to  whom  no  direction  as  to  investment  is  given  cannot  safely  invest  on  mortgage. 

3  M  3 


902 


THE  EQUriT  REPORTS. 


1855. 

JjOKDB 


Rabt 

V, 
RlDBHAIAH. 

Statement 


son  John  Spencer  Raby  the  elder  for  life,  and  after  Ik  detth 
upon  trust  to  oonyey»  asngn,  transfer,  and  pay  the  same  moietj 
unto  and  equally  amongst  the  children  of  John  Spencer  Babj. 
No  directions  whatever  were  given  as  to  the  investment  of  the 
residue,  though  the  will  contained  gifts  of  several  large  sums  to 
the  same  trustees  upon  trusts  of  a  similar  character,  with  the 
usuid  power  to  invest  in  Qovemment  or  real  securities. 

The  testator  died  in  1832.  BJdehalgh  and  Boylanoe  reoeiTed 
the  residuary  personal  estate,  and  invested  some  parts  of  it<m 
mortgages. 

In  1844  this  suit  was  instituted  by  J.  Spencer  Baby  and  hii 
children  against  the  trustees  and  William  Baby  the  elder  aod 
his  children,  seeking  to  make  the  trustees  liable  on  the  grooad 
of  their  having  invested  on  insufficient  securities.  The  trus- 
tees, by  their  answer,  set  up  the  defence  that  the  investmenis 
were  made  with  the  privity  of  the  tenants  for  life;  andabo 
insisted  that  the  securities  were  not  insufficient  when  taken. 
J.  Spencer  Baby  was  thereupon  made  a  defendant  by  amend- 
ment. The  suit  did  not  at  all  proceed  on  the  footing  that  mTcst- 
ment  on  mortgage  was  unauthorized,  but  solely  on  the  ground 
that  improper  mortgages  had  been  taken. 

On  the  26th  of  July  1851,  an  order  on  further  direcdons  was 
made,  by  which,  at  the  request  of  the  trustees,  it  was  referred 
to  the  Master  to  inquire  under  what  circumstances  the  sums 
advanced  on  the  security  of  the  mortgages  in  question  were 
advanced,  and  whether  the  securities,  or  any  of  them,  were  or 
was  at  the  time  proper  investments,  or  a  proper  investment, 
and  whether  the  investments  or  any  and  which  of  them  were  or 
was  made  at  the  instance,  or  request,  or  with  the  authority  o(, 
the  defendant  J.  Spencer  Baby  the  elder,  and  the  late  defend- 
ant William  Baby  the  elder,  or  either  of  them,  with  liberty  to 
state  special  circumstances. 

The  Master,  by  report  dated  the  6th  of  Aijgost  1853,  set  oat 
the  circumstances  under  which  the  sums  were  advanced,  and 
found  that  none  of  the  investments  were  proper.  He  then  pro- 
ceeded as  follows :  *'  And  I  do  not  find  that  snch  particnitf 
investments,  or  any  of  them,  were  or  was  made  at  the  instance 
or  request,  or  with  the  authority  of  the  defendant  J.  S.  Baby 
the  elder,  and  the  late  defendant  William  Baby  the  elder,  or 
either  of  them ;  but  I  find  that  it  was  the  intention  of  the 
trustees  to  invest  in  the  public  stocks  or  funds  the  whole  of  the 
trust  moneys  in  their  hands  as  the  trustees  of  the  wiD  of  the 
testator,  and  that  at  the  instance  and  request  of  the  defendant 
J.  S.  Baby  the  elder,  and  the  late  defendant  W.  Babj  the 
elder,  who  were  anxious  to  secure  as  large  an  income  as  they 
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could,  sucli  iDtention  was  abandoned ;  and  that  it  waa  ialso  at 
thdr  inatance  or  request  arranged  that  the  said  trust  moneys 
should  be  advanced  and  lent  upon  mortgage  so  as  to  secure  a 
higher  rate  of  interest  than  could  have  been  obtained  by  invest- 
ing the  same  in  the  public  stocks  or  funds.  And  I  find  that 
the  said  John  Robinson,  to  whom  the  said  trustees  referred  the 
siud  John  Hall  {a)  as  aforesaid,  and  who  subsequently  acted  in 
and  relating  to  such  several  advances  and  mortgages,  or  securi- 
ties, as  is  hereinbefore  mentioned,  was  employed  and  acted  for 
the  said  trustees  in  and  relating  to  such  several  mortgage  trans- 
actions as  aforesaid,  with  the  general  privity  and  concurrence 
of  the  defendant  J.  S.  Baby  the  elder,  and  the  late  defendant 
W.  Baby  the  elder;  and  that  they  were  respectively  aware  that 
mortgages  had  been  taken,  and  were  from  time  to  time  being 
taken  by  the  said  trustees  for  different  portions  of  such  trust, 
moneys  as  aforesaid,  under  the  advice  of  the  said  J.  Bobinson, 
whom  the  said  defendant  J.  S.  Baby  the  elder,  and  the  late 
defendant  W.  Baby  the  elder,  were  in  the  habit  of  seeing  or 
communicating  with" 

This  report  was  confirmed  absolutely.     Bobinson  had  died 
before  the  time  for  taking  evidence  had  arrived. 

By  an  order  made  by  yice-Chancellor  Stitart  on  the  18th 
of  November  1854,  it  was  declared  that  the  surviving  trustee 
Peter  Boylance,  and  the  estate  of  the  deceased  trustee  G.  L. 
Bidehalgh,  were  liable  to  make  good  the  loss  arisen  to  the  trust 
estate  from  the  improper  investments;  and  Boylance  and 
Howard,  (the  administrator  of  the  deceased  trustee)  were 
ordered  to  pay  into  Court  the  amount  of  the  loss.  It  was 
also  declared  that  J.  S.  Baby  the  elder,  and  the  personal 
estate  of  the  said  W.  Baby  the  elder,  and  their  respective  life 
interests  in  the  trust  estates,  were  bound  and  liable  to  re- 
coup to  the  trustees  the  sum  thereinbefore  directed  to  be  paid 
into  Court;  and  it  was  ordered  that  such  sum  should  be  paid 
accordingly  by  J.  S.  Baby  and  Dinah  Baby  (the  executrix  of 
William  Baby  the  elder)  to  the  defendants  P.  Boylance  and 
T.  Howard;  and  if  Dinah  Baby  should  not  admit  assets, 
then  the  usual  accounts  of  W.  Baby's  estate  were  ordered. 
No  costs  were  given  to  the  trustees,  nor  were  they  ordered 
to  pay  any.  ^  The  costs  of  the  plaintiffs,  and  of  the  chil- 
dren of  William  Baby  the  elder,  were  given  out  of  the  fund. 
Directions  as  to  the  investment  of  the  funds  in  Court  were 
given,  and  as  to  those  parts  in  which  J.  S.  Baby  had  a  life 
interest,  it  was  ordered  that  the  dividends  should  from  time  to 
time  be  paid  during  the  life  of  J.  S.  Baby,  or  until  further  order, 

(a)  One  of  the  mortgagors. 
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to  the  defendants  Boylance  and  Howard  towards  satis&ustioii  of 
what  was  to  be  recouped  to  them  under  the  provisions  of  this 
order,  until  such  recouping  should  be  completely  effected,  or 
until  further  order. 

J.  Spencer  Baby  appealed  against  so  much  of  this  order  as 
affected  him. 

Mr.  fV.  M.  James  and  Mr.  Seboyn,  for  the  appellants.  We 
contend  that  the  decree  is  wrong,  in  not  ordering  the  trustees 
to  pay  the  costs  of  the  suit,  and  in  impounding  J.  &  BabyV 
life  interest  to  indemnify  the  trustees.  It  is  not  shown  tbt 
there  was  any  concurrence  by  him  in  these  particular  ioTestr 
ments,  and  a  request  to  invest  on  mortgage  cannot  be  oonsirued 
as  an  authority  to  trustees  to  invest  on  insufficient  seconties. 
The  securities  here  were  evidently  of  the  very  worst  descnp- 
tion. 

Mr.  Bacon,  Mn  Malins,  and  Mr.  Hamilton  Httmphrys,  for 
Roy  lance.  The  decree  is  right.  [2%e  Lord  Justice  Tumr. 
Has  not  the  suit  gone  on  a  wrong  foundation  ?  It  proceeds 
only  on  the  footing  that  the  particular  securities  were  improper, 
whereas  there  is  no  power  to  invest  on  mortgage  at  all] 
[Mr.  James  submitted  that  a  trustee  could,  without  expres 
authority,  lend  on  mortgage,  to  which  the  Lord  Justice  Tunn 
did  not  appear  disposed  to  assent.]  The  trustees  would  have 
invested  in  the  funds  but  for  the  request  of  the  tenants  for 
life,  who,  therefore,  have  occasioned  the  loss,  and  must  indem- 
nify the  trustees :  Lord  Montford  v.  ZAnrd  Cadogan.  (a)  \Tk 
lA)rd  Justice  Turner.  Has  the'Court,  in  a  suit  of  this  nature, 
ever  gone  the  length  of  ordering  the  cestui  que  trust  personally 
to  recoup  the  trustee  ?  I  do  not  remember  in  my  own  expe- 
rience any  case  that  has  gone  further  than  giving  the  trustee 
a  lien  on  the  interest  of  the  cestui  que  trust]  It  would 
be  doing  very  imi^erfect  justice  to  stop  short  there.  Traffo"^ 
v.  Boehm  {b)  shows  the  principle  on  which  the  Court  acts 
and  decides  that  the  cestui  que  trust  is  personally  liable  to 
indemnify  the  trustee.  [  The  Lard  Justice  Turner.  But  can 
he  be  ordered  to  do  so  in  a  suit  of  this  nature  ?]  {Booth  v* 
Booth  (c)  was  also  referred  to.)  The  tenant  for  life  ought  alsD 
to  pay  the  costs. 

Mr.  Wigram  and  Mr.  Little,  for  Howard,  the  perscmal  rcpr^ 
sentative  of  Ridehalgh,  contended  that  from  the  facts  found  by 
the  report,  the  reasonable  inference  was,  that  the  tenants  for 
life  were  privy  to  the  particular  investments;  and  if  Robinson, 
the  agent,  had  been  alive,  there  could  be  no  doubt  that  tkb 

(a)   17  Vca.  485. ;  19  Ibid.  63iJ.       (//)  3  Atk.  440.  444.       (r)  1  Bciv.  125 
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would  have  been  proved.  As  to  the  liability  of  the  tenants  for 
life  to  indemnify^  KeUaway  v.  Johnson  (a)  was  referred  to. 

Mr.  Elmsky  and  Mr.  Dryden  for  the  representative  of  W. 
Saby  the  elder. 

Mr.  Walker  and  Mr.  J,  V.  Prior  for  the  plainliiFs. 

Mr.  James^  in  reply,  referred  to  Brice  v.  Stokes  (b)f  Walker 
V.  Symonds  (e),  Phillipson  v.  Gtttty  (d),  and  Woodyati  v. 
Chresley  (e),  as  to  the  extent  of  the  right  to  indemnity. 
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The  Lord  Justice  Turner  said  that  in  this  case  the 
testator  had  originally,  by  his  wiU,  given  his  residuary  estate 
to  his  two  sons  equally ;  but,  by  a  codicil,  he  had  altered  this 
disposition,  and  given  the  remdue  to  his  sons  for  life,  with  re- 
mainder to  their  children.  The  codicil  contained  no  provisions 
whatever  as  to  investing  the  residue,  and  therefore  did  not  give 
a  power  to  invest  on  mortgage.  After  the  death  of  the  testator, 
the  tenants  for  life,  feeling  a  natural  wish  to  obtain  as  large  an 
income  as  they  could,  applied  to  the  trustees  to  invest  the  resi* 
due  on  mortgage  instead  of  in  the  funds,  and  accordingly  sums 
amounting  to  about  15,000/.  were  invested  on  real  securities, 
and  stood  so  invested  in  1844,  when  this  suit  was  instituted. 
The  suit  was  originally  instituted  by  the  tenant  for  life  and  his 
children,  but  the  name  of  the  tenant  for  life  was  afterwards 
struck  out  by  amendment,  and  the  children  remuned  the  only 
plainUffs.  The  bill  sought  to  make  the  trustees  liable  for  in* 
vesting  the  money  in  insufficient  securities,  and  a  decree  was 
made  for  common  accounts.  Ultimately  an  inqniry  was 
directed.  [His  Lordship  here  read  the  order  of  the  26th  of  July 
1851.]  A  report  was  made  to  which  he  should  afterwards 
refer  more  particularly,  by  which  the  Master  found  in  effect 
that  the  tenants  for  life  had  not  concurred  in  the  particular 
securities,  but  that  they  had  applied  to  the  trustees  to  invest  on 
real  security  for  the  purpose  of  increasing  their  income.  The 
case  came  before  the  Vice^Cliancelhr  for  (iirther  directions 
after  the  securities  had  been  realised,  and  a  total  deficiency 
of  1895/.  5«.  8</.  was  ascertained,  with  which  the  Vice^  Chan- 
cellor had  charged  the  trustees.  Of  this  deficiency  1260/. 
arose  from  the  insufficiency  of  the  securities,  the  remaining 
635L  consisted  of  sums  paid  to  the  tenants  for  life  out  of  the 
capital.  [His  Lordship  here  read  the  material  parts  of  the 
order  appealed  from.]  The  appellant  was  one  of  the  tenants 
for  life. 
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The  first  question  was  whether  the  trustees  were  justified  in 
investing  upon  mortgage  at  alL  This  was  a  question  of  some 
difficulty,  on  which  he  did  not  mean  to  give  any  coDcIusive 
opinion ;  he  did  not  however  hold  out  any  encouragement  to 
the  notion  that  trustees  to  whom  no  power  for  that  purpose  was 
given  were  justified  in  so  doing.  It  was  not,  however,  neoea- 
sary  to  dedde  this ;  for  assuming  trustees  to  have  authority  to 
make  such  an  investment^  it  was  dear  that  in  making  it  they 
were  bound  to  act  with  a  view  to  the  rights  and  interests  of  ail 
parties ;  and  if  they  made  it  at  the  instance  and  for  the  benefit  of 
one  without  r^ard  to  the  interest  of  the  others,  and  a  loss 
occurred,  both  the  trustees  and  their  estates  were  responsible. 
[His  Lordship  here  read  the  finding  in  the  Master's  repcMrt  set 
out  above.]  In  that  state  of  circumstances  it  was  ^ear  that  the 
act  was  unwarranted,  and  amounted  to  a  breach  of  trust  He 
desired  again  to  say  that  he  did  not  give  any  opinion  on  the 
question  whether,  if  trustees  having  no  express  authority. to 
invest  on  mortgage,  but  acting  with  a  due  regard  to  the  advan- 
tage of  all  parties,  invested  money  on  a « mortgage  which  waa 
sufficient  at  the  time,  they  would  be  liable  for  any  consequent 
loss ;  but  he  repeated  that  he  did  not  intend  to  give  any  eocoa* 
ragement  to  the  view  that  they  would  not. 

The  second  question  was,Vl^t  was  the  liability  of  the  tenants 
for  life  in  consequence  of  their  having  induced  the  trustees  to 
commit  this  breach  of  trust.  The  tenants  for  life  had  received 
the  income  of  funds  imprc^rly  invested,  and,  therefore,  the 
cestui  que  trusts  in  remainder  had  a  right  to  have  that  income 
refunded,  as  money  received  in  fraud  of  the  trust ;  and  when 
the  loss  for  which  they  were  primarily  responsible  was  thrown 
by  the  Court  upon  the  trustees,  the  trustees  had  a  right,  as 
against  the  tenants  for  life,  to  stand  in  the  place  of  the  cestui 
que  trusts  in  remainder ;  and  therefore,  the  necessary  conse- 
quence of  the  tenants  for  life  having  received  the  income  of  the 
funds  which  were  unduly  invested  was,  that  the  trustees  had  t 
right  to  be  recouped  out  of  the  interest  of  the  tenant  for  life. 
There  would  have  been  no  difficulty  if  the  decree  had  stopped 
there,  but  it  went  a  little  too  far  in  ordering  the  tenant  for  life 
and  the  executrix  of  the  deceased  tenant  for  life  to  repay  to  the 
trustees  the  whole  amount  of  what  the  trustees  had  been  or* 
dered  to  bring  into  Court.  The.  effect  of  this  direction  was  to 
throw  on  each  tenant  for  life  the  whole  amount  of  the  lo» 
occasioned  by  the  breach  of  trust,  though  half  the  proceeds 
might  have  been  received  from  the  other,  and  to  throw  the 
whole  amount  of  the  loss  on  the  estates  of  the  tenants  for  life 
without  having  any  constat  that  the  income  had  been  actually 
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jNud  over  to  them.  The  following  declaration  most  be  sub- 
stituted for  that  contained  in  the  decree :  — 

**  Declare  that  J.  S.  Rabj  the  elder,  and  the  estate  of  W. 
Baby  the  elder,  are  respectively^  to  the  extent  of  the  sums  of 
/.  and  L  (a),  received  by  the  said  J.  & 

Baby  and  W.  Baby  respectively^  and  to  the  further  extent  of 
the  sums  received  by  them  respectively^  for  or  in  respect  of  the 
interest  of  the  mortgages  on  which  the  trust  funds  have  been 
invested,  liable  to  make  good  to  the  defendant  Boylance,  and 
the  estate  of  Bidehalgfa,  the  said  sum  of  18952. 5s.  ScL  herein- 
before directed  to  be  paid  by  them,  or  so  much  thereof  as 
may  be  pud  by  them;  and  that  the  life  interest  of  the 
said  J.  S.  Baby  the  dder,  in  one  moiety  of  the  siud  testator's 
residuary  estate,  and  what  may  be  owing  in  respect  of  the 
life  interest  of  W.  Baby,  in  the  other  moiety  of  the  residuary 
estate,  are  respectively  liable  to  make  good  to  the  said  defend- 
ant Boylanoe  and  the  said  estate  the  amount  for  which  the 
said  J.  S.  Baby  the  elder  and  the  estate  of  W.  Baby  are 
respectively  hereinbefore  declared  to  be  liable.'' 

Then  there  must  be  an  account  of  the  sums  received  by  the 
tenants  for  life  for  interest  on  the  mortgages. 

As  to  the  costs,  the  appellant  had  not  succeeded  in  substance, 
and  must  pay  the  costs  of  the  appeal.  The  decree  must  re- 
m^n  unaltered  as  to  the  costs  of  suit. 

The  Lord  Justice  Knight  Bruce  concurred. 

Solicitors:  Narris  8f  Allen;  Johnson,  Weatherally  §*  Son  ;  and 
Sharpe,  Field,  §•  Jackson. 

(a)  The  sums  received  out  of  the  cspitaL 
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1  HIS  was  an  appeal  from  a  decision  of  Vice-chancellor  b.,  in  con- 

Stuart,  allowing  an  exception  to  a  report  by  which  Master  r^o/*^"*^ 

Yanced  to  him 
by  A.,  coDveyed  to  a  trnstee  an  estate  to  which  he  was  entiUed,  sohject  to  the  life  estate  of  a 
person  sixty-one  years  of  age,  upon  trust,  if  the  tenant  for  life  died  within  five  years,  to  raise 
and  pay  to  A.  1000/. ;  but  if  the  tenant  for  life  died  after  the  expiration  of  five  years,)!  500iL 

Hddf  that  this  transaction  was  a  contrirance  to  secure  usurious  interest,  the  contingency  being 
merely  colourable. 

A  mortgagee^  who  had  mortgages  both  prior  and  subsequent  to  this  transaction,  filed  a  fore- 
closure biU  against  A.  and  other  incumbrancers  on  the  estate  in  question,  and  a  decree  was  taken 
directing  the  Master  to  inquire  what  incumbrances  there  were,  and  to  state  their  priorities.  B. 
went  in  under  this  decree,  claiminp^  to  be  an  incumbrancer,  and  the  Master  disallowed  hii  claim. 

HeUj  that  the  Master  was  right  m  so  doing;  for  that  under  a  decree  in  this  form  he  was  bound 
to  entertain  an  objection  to  the  validity  of  an  alleged  incumbrance,  though  not  impeached  cm 
the  pleadings. 
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Richards  disallowed  a  claim  of  the  defendant  Cobb  to  be 
treated  as  an  incumbrancer  on  the  estate  in  questioa  in  the 
cause. 

The  alleged  incumbrance  was  created  by  indentures  of  lease 
and  release  dated  the  14th  and  15th  of  May  1819.  By  the  re- 
lease^  — after  reciting  that  Ogle  the  younger  was  entitled  in  fee 
to  the  estate  in  question,  subject  to  the  life  estate  of  his  &ther, 
and  that  he  had  occasion  to  borrow  2000/.,  and  that  Wheeler 
and  Complin  had  agreed  to  advance  that  sum  in  the  manner 
and  upon  the  terms  following,  viz.,  15002.  by  Wheeler  and  500/. 
by  Complin,  to  be  repaid  to  them  on  the  death  of  Ogle  the 
father,  and  as  much  more,  viz.,  1500/.  more  to  Wheeler  and 
500iL  more  to  Complin,  if  Ogle  the  &ther  should  die  within 
five  years  from  the  date  of  the  deed,  but  if  he  should  sarvive 
that  period,  then,  that  on  his  death  after  that  period,  1500L  and 
twice  as  much  more  should  be  paid  to  Wheeler,  and  500L 
and  twice  as  much  more  to  Complin, —  Ogle  the  son  conveyed 
his  remainder  in  fee  to  a  trustee  upon  trust,  if  Ogle  the  father 
should  die  within  five  years,  to  raise,  after  his  death,  SOOOil  for 
Wheeler  and  lOOOJl  for  Complin,  with  interest  from  the  death 
of  Ogle  the  father ;  but  if  he  should  live  beyond  five  yean^ 
then  to  raise  4500/.  for  Wheeler  and  1500/.  for  Complin*  with 
interest  from  the  death  of  Ogle  the  &ther. 

Ogle  the  father  was  born  in  1758  and  died  on  the  14th  of 
August  1844.  The  defendant  Cobb  was  the  personal  repre- 
sentative of  Complin. 

The  suit  was  instituted  by  Lord  Mansfield,  who  was  entitled 
to  a  mortgage  prior  in  date  to  Complin's  security,  and  to  an* 
other  mortgage  subsequent  to  it,  against  Cobb  and  a  num- 
ber of  other  persons  claiming  to  be  entitled  to  chargea  on 
the  estate,  one  of  whom  was  Lord  Stafford,  the  present 
appellant,  who  claimed  under  an  instrument  subsequent  in 
date  to  Complin's  security.  The  bill  was  an  ordinary  bill 
for  foreclosure  and  redemption,  and  did  not  particularize  the 
claims  of  the  several  incumbrancers,  but  merely  charged 
that  they  claimed  an  interest  in  the  estate  and  were  ne- 
cessary parties  to  the  suit.  Cobb  put  in  an  answer,  setting 
out  the  above  security  and  claiming  the  benefit  of  it.  This 
answer  was  replied  to.  In  1849  a  decree  was  made  by  which 
it  was  referred  to  the  Master  to  inquire  what  incumbrances 
there  were  upon  the  estate,  and  to  ascertain  their  priorities, 
with  liberty  to  state  special  circumstances*  Cobb  went  in 
under  this  decree,  and  claimed  to  be  an  incumbrancer  for  1500iL 
with  interest  from  the  14th  of  August  1844.  Master  Richards 
disallowed  this  claim  in  totOf  on  the  ground  that  the  deed  was 
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Void  for  usury.  Cobb  excepted  to  this  finding,  and  Vice* 
Chancellor  Stuart  allowed  the  exception,  on  the  ground  that  the 
Master  had  no  jurisdiction  to  entertain  the  question,  the  deed 
not  being  impeached  for  usury  on  the  pleadings ;  and  Cobb 
consenting  to  accept  the  500L  with  lawful  interest,  an  order 
was  made  establishing  his  security  to  that  amount.  From  this 
dedsion  Lord  Stafford  appealed. 

Mr.  Lee,  for  Lord  Stafford,  distinguished  the  case  from  Dunn 
▼•  Calcraft  (a),  and  contended  that  under  this  decree  the 
Master  was  bound  to  entertain  the  question  of  the  invalidity  of 
the  deed :  Whitaker  v.  Wright  (5),  RundeJl  v.  Lord  Rivers  (c), 
Moore  v.  Battie  (rf),  Tunstall  v.  Trappes.  {e)  The  deed  was 
void,  the  transaction  being  in  reality  a  loan,  and  on  such  terms 
that  the  lender  must  get  more  than  5/.  per  cent,  unless  the 
borrower  lived  to  101 ;  so  that  the  contingency  was  merely 
colourable :  Burton^s  Case  {g\  ClaytoiCs  Case  (A),  Button  v. 
Daumhamii),  Mason -v*  Abdy(h\  Roberts y.  Trenayne{l),  Ches- 
terJUld  V.  Janssen  (m),  Wortley  v.  Pitt,  (n) 
*  Mr.  Bagshawe  and  Mr.  W.  H.  G.  Bagshawe  with  him.  It  is 
true  that  a  mortgagor  plidntiff  can  only  set  aside  a  security  for 
usuiy  on  the  terms  of  paying  what  was  advanced  with  legal 
interest;  but  we  are  not  plaintifis,  and  the  Vice-ChancellorhsA 
no  jurisdiction  to  treat  us  as  such.  The  rule  stands  on  the 
prindple  that  he  who  comes  into  Equity  pust  do  equity,  not 
on  the  ground  that  a  usurious  security  is  a  charge :  Bromley  v. 
Holland  (o),  Morse  v.  Wilson  (p),  Scott  v.  Nesbit.  {q)  [They 
also  referred  to  Fereday  v.  Wightmck{r\  Doe  d.  Titford  v. 
Champs  {s),  and  Doe  d.  Grimes  v.  GoocK  (^)] 

Mr.  Bacon  and  Mr.  C  M.  Roupell,  for  Cobb.  The  bill  does 
not  impeach  our  security,  and  the  Master  had,  therefore,  no 
jurisdiction  to  find  it  invalid.  We  are  not  in  the  position  of 
plaintiffs  seeking  to  enforce  it;  we  are  defendants  only.  [TAe 
Zoni  Justice  Turner,  How  are  other  incumbrancers  to  be 
bound  by  the  plaintiff's  not  choosing  to.  attack  your  security  ?] 
Suppose  it  were  attacked,  relief  could  only  be  had  on  the  terms 
of  paying  us  what  was  justly  due,  and  we  must  be  entitled  to 
that :  Hindle  v.  CtBrien  («),  Barnes  v.  Hedley  (or)  Fitzroy  v. 
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GwSlim  (a),  Seait  ▼•  NesbiL  {b)  We,  being  defendantSy  cannol 
be  put  in  a  worse  poaition^  because  our  security  is  not  impeached 
by  the  mortgagor,  but  by  a  subsequent  mortgagee,  who  ia  liable 
to  the  same  equity.  Then,  on  the  merits,  the  deed  ia  vafid, 
the  transaction  not  being  a  loan,  but  a  wager  or  a  sale  of  a 
reversionary  sum :  Batty  v.  Lloyd  (c\  Mathews  y.  Lewis  ( J)» 
Bemal  y.  Marquis  of  Donegal  (e)^  Richards  v.  Brown  (^), 
CkUKugioorth  v.  ChiUingworth.  (A) 
The  cause  then  stood  over  till  the  9th  of  June. 


Judgment 
Jwte9* 


The  Lokd  Justice  E^night  Bruce  said  the  appeal  was 
from  an  order  of  yice-Chancellor  Stuart,  made  on  exceptions 
to  the  Master's  report.  The  reference  under  which  the  report 
was  made  was  contained  in  a  decree  made  in  1849.  [His  Liord- 
ship  here  read  the  terms  of  the  reference.]  The  Master  treated 
as  void  a  security  made  to  Complin  in  1819,  which,  if  valid, 
created  a  charge  in  Complin's  favour,  and  he  had  done  so  on  the 
ground  of  usury.  Exceptions  were  taken  by  Cobb,  the  per- 
sonal representative  of  Complin,  and  the  question  was  thus 
brought  before  the  Court. 

The  first  question  then  was,  whether,  under  the  law  as  it 
stood  in  1819,  the  deed  was  usurious,  and  so  illegal ;  and  whe- 
ther, therefore,  if  none  of  the  suits  before  the  Court  had  existed, 
and  a  bill  had  been  filed  by  Cobb  to  assert  the  title  of  Complin, 
the  defence  to  which  was  rested  solely  on  the  ground  of  usury, 
and  the  bill  and  the  defence  had  been  supported  upon  the 
materials  which  were  before  Master  Richards^  (including  the 
admission  which  he  should  presently  mention)  the  bill  must  have 
been  dismissed  on  the  ground  that  the  contract  was  usurious. 
He  had  felt  some  doubt  upon  the  point,  but  further  reflection, 
and  a  more  careful  consideration  of  the  terms  of  the  deed,  and 
of  the  case  of  Richards  v.  Brown  (i),  with  the  admission  that 
the  birth  of  Mr.  Ogle,  the  father,  took  place  in  1758,  more  than 
sixty  years  before  this  transaction,  had  convinced  him  that  the 
transaction  was  substantially  one  of  borrowing  and  lending 
upon  usurious  terms,  that  the  contingency  was  merely  colour- 
able,  that  the  instrument  therefore  must  have  been  decided  to 
be  void,  and  the  bill  must  have  been  dismissed.  Thus  far  he 
agreed  with  the  Master,  and  perhaps  also  with  the  Vice- 
Chancellor. 

The  next  question  was,  whether  the  Master  could  properly 


(a)  1  T.  R.  153. 

(6)  2Bro.C.C.64l.{  2Cox,lS3. 

{c)  1  Vern.  141. 

(d)  1  Aiutr.  7. 


(e)  3  Dow.  133. 
(g)  2  Cowp.  770. 
(A)  8  Sim.  404. 
(i)   2  Cowp.  770. 
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ha^e  done  otherwise  than  be  had  done.  The  decree  did  not  Bet 
op  the  secority,  which  was  not  impeached  b j  the  preyious  plead- 
ings, neither  was  its  yalidity  conceded  by  them,  except  that 
Cobb's  answer  asserted  it,  which  was  not  material,  for  that 
answer  was  replied  to.  The  decree  gave  the  Master  authority 
to  inquire  whether  the  deed  created  any  charge  upon  the  estate, 
but  he  had  no  jurisdiction  to  consider  the  propriety  of  allowing 
Cobb  the  money  advanced,  with  legal  interest ;  he,  therefore, 
had  done  right  in  disallowing  Cobb's  claim  altogether.  The 
proper  course,  therefore,  would  have  been  to  overrule  the  ex« 
cepti(»i8 ;  and  this  must  be  done  now. 

The  Lord  Justigb  Turner  said  that  two  questions  were 
before  the  Court  —  one  of  form,  the  other  of  substance.  The 
question  of  form  was  this :  Lord  Mansfield  was  the  first  incum- 
brancer on  the  estate,  which  was  the  subject  of  these  suits,  and 
was  also  entitled  to  an  incumbrance  subsequent  in  date  to  Cobb's 
mortgage.  He  filed  a  bill  which  was  an  ordinary  bill  for  fore-* 
closure  and  redemption,  making  parties  to  it  Cobb  and  others, 
to  the  number  of  thirty-eight  in  all,  alleging  that  they  claimed 
an  interest  in  the  estate.  The  bill  did  not  contain  any  more 
precise  allegation  as  to  what  their  rights  were,  it  merely  alleged 
that  they  "  daim  an  interest."  Cobb,  in  his  answer,  set  out  his 
mortgage  deed,  and  insisted  on  its  validity.  The  plaintiff  re- 
plied to  the  answer,  and  a  decree  was  made  directing  an  inquiry 
what  incumbrances  there  were,  and  what  were  their  priorities. 
Under  this  decree,  Cobb  carried  in  a  claim  to  be  an  incum- 
brancer in  respect  of  his  mortgage.  The  daim  was  opposed  on 
the  ground  of  usury,  and  the  Master  reported  against  it.  Cobb 
excepted  to  the  report,  and  the  Vice"  Chancellor  allowed  the 
exception,  on  the  ground  that  under  this  decree,  and  on  the 
present  pleadings,  it  was  not  competent  to  the  Master  or  to  the 
Court  to  enter  upon  the  question  of  usury.  This  decision  was 
complained  of,  not  by  the  phdntiff,  but  by  a  subsequent  incum- 
brancer. 

This  question  of  form  was  not  unimportant,  as  affecting  the 
practice  of  the  Court ;  nor  was  it  &ee  from  diffictdty.  But  on 
tiie  best  consideration,  his  Lordship  could  not  come  to  the  same 
conclusion  as  the  Vtce^ChanceUor.  The  duty  of  the  Master 
was  to  execute  the  decree  of  the  Court,  which  directed  him  to 
inquire  what  incumbrances  there  were  affecting  the  estate.  Now 
a  usurious  mortgage  was  wholly  void,  both  at  Law  and  in 
Equity,  and  therefore  was  not  a  charge  on  the  estate.  If  then 
the  Master  had  reported  it  to  be  a  charge,  he  would  have  found 
contrary  to  the  fact.  It  was  urged,  then,  that  a  plaintiff  coming 
to  redeem  a  defendant  whose  mortgage  was  void  for  usury,  was 
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bound  to  pay  what  was  justly  due ;  but  that  did  not  meet  the 
present  case.  A  plaintiff  filing  a  bill  like  this  was  not  to  be 
considered  as  tendering  redemption  to  all  the  defendants,  but 
only  to  those  who  could  show  a  right  to  be  redeemed.  The 
answer,  which  asserted  the  validity  t>f  the  security,  was  replied 
to,  and  the  decree  set  the  whole  matter  at  large.  This  view 
was  enough  to  dispose  of  the  argument,  but  it  was  only  a 
limited  view.  There  was  here  a  succession  of  incumbrances 
vested  in  defendants,  between  whom  an  issue  was  first  nused 
by  the  decree,  there  being  no  issue  between  co-defendants  till 
then.  If  the  respondent  was  right  in  his  contention,  this  issue 
could  not  be  tried  at  all,  and  it  would  be  in  the  power  of  a  first 
mortgagee  to  alter  the  rights  of  subsequent  incumbrancers.  It 
was  said,  then,  that  the  subsequent  mortgagee  didmed  under 
the  mortgagor,  and  was  bound  by  the  same  equities,  and  that 
was  so ;  but  he  had  also  the  same  rights  as  the  mortgagor,  one 
of  which  was  to  resist  a  claim  as  void  for  usury.  Dunn  t. 
Calcraft{a)  had  been  relied  upon  by  the  respondents,  bat  it 
went  no  further  than  this,  that  collateral  matter  affecting  a 
defendant's  title  could  not  be  made  use  of  unless  noticed  in  the 
pleadings.  Scott  v.  Nesbit  {i)  had  also  been  relied  on ;  bnt  in 
that  case  the  decree  had  directed  an  account  of  what  was  dae 
on  the  judgment  which  it  was  sought  to  impeach  for  usury,  and 
the  Master  was  bound  to  execute  that  decree.  So  in  the  pre- 
sent case,  he  was  equally  bound  to  enter  into  the  question  of 
usury. 

It  remained  to  consider  the  question  on  the  merits,  as  to 
which  his  Lordship  had  throughout  entertained  little  doabt. 
Complin  advanced  to  the  person  entitled  to  the  estate  in  reTer- 
sion  on  these  terms, — [His  Lordship  here  read  the  terms  of  the 
deed.]  The  tenant  for  life  was  then  of  the  age  of  sixty-one. 
Complin,  therefore,  must  receive  more  than  5^  per  cent,  unle^ 
^the  tenant  for  life  lived  to  one  hundred  and  one.  It  was  con- 
tended that  this  was  a  mere  wager  —  a  bargain  to  receive  a 
greater  sum  on  a  contingency.  No  doubt,  a  transaction  of  this 
kind  might,  in  substance,  be  a  sale  of  a  reversionary  sum  of 
money,  as  in  Batty  v.  Lhyd  (c),  but  such  dealings  opened  an 
easy  door  to  evasions  of  the  Usury  Laws,  and  required  to  be 
jealously  watched.  Each  case  must  depend  on  its  own  circum- 
stances ;  and  in  each  case  the  real  iutention  of  the  parties  must 
be  looked  to,  the  question  being  whether  the  intention  was  that 
the  person  advancing  the  money  should  obtain,  interest  at  a 
higher  rate  than  was  allowed  by  Law.  Now  here,  in  the  first 
place,  the  transaction  on  the  face  of  it  purported  to  be  a  loan ; 

(a)  2  Sim.  &  St  56.  (p)  2  Bro.  C.  C.  641.  (c)  1  Vem.  Ul. 
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llie  deed  spoke  of  the  money  as  lent.     This  alone  might  not  be      .    ^^^^'  , 
decisiTe,  but  what  followed  made  the  matter  clear.     What  was        1x>bds 
the  dianoe  of  the  tenant  for  life  living  to  a  hundred  and  one  ?      Joaricgg, 
Almost  infinitesimally  smaU, — probably  the  chances  were  50,000       f;^^  q, 
to  1  against  it.     If  so,  the  chance  of  getting  more  than  5/.  per     MANsriELo 
cent  was  50,000  to  1.    It  could  not  be  conceived  that  this        qolr. 
entered  into  the  view  of  the  parties  as  a  substantial  contingency,      judgment 
It  was  deur  that  the  contingency  was  merely  colourable,  and 
that  the  object  of  the  deed  was  to  secure  a  usurious  rate  of  in- 
terest  The  exceptions  must  be  overruled,  with  costs,  but  there 
would  be  no  costs  of  the  appeal. 

Solicitors :  Norris  8f  Sons ;  and  Simpson^  Cobb,  Roberts^  Sf 
Simpsau. 


This 


liORDS 

Justices. 

RE  LANGME AD'S  TRUST.  June  23.  25. 

Jyfy  13. 

was  an  appeal  from  a  decision  of  the  Master  of  the  Rolls  By  a  deed  of 

in  favour  of  the  validity  of  a  mortgage  by  W.  Langmead  of  a  ^nenhip°^ 

policy  of  insurance.     The  question  turned  upon  the  eifect  of  a  between 

deed  of  dissolution  of  a  partnership,  of  the  assets  of  which  the  ^  {^  ^^„ 

policy  formed  part.  agreed  that 

John  Clark  Langmead  was  the  administrator,  with  the  will  assign  to 
annexed,  and  he  and  W.  C.  Lanemaead  were  the  residuary  lega-  7^-  ^-  *1^  ^? 

^   1    •     /•    1         -r  1       ^1     »    -r  1       til  •    ■!  interest  in  the 

tees  of  theur  rather,  John  dark  Langmead,  who  had  carried  on  stock-in-trade 

business  as  a  brewer,  in  partnership  with  William  Langmead  ^^j,^"^*^^ 

and  others,  and  had  died   some  time  before  the  year  1825.  ncrship,  sub- 

J.  C.  Langmead  was  also  a  partner  in  his  own  right.     In  1825  |S'eU^',;';he 
it  was  resolved  to  dissolve  the  partnership ;  and  on  the  5th  of  payment  of 

February  1825,  a  deed  was  executed  between  J.  C.  Langmead  Ihip^dehtT" 

and  W.  Langmead,  which,  after  reciting  at  length  the  interests  mortgages  on 

of  the  parties,  and  referring  to  disputes  which  had  arisen,  pro-  property,  and 

ceeded  as  follows :  —  ®^  *^«  f*'"^ 

of  the  lease- 

*'  And  whereas,  for  preventing  all  suits  and  controversies  hold  parts  of 

touching  the  matters  aforesaid,  and  for  the  purpose  of  coming  JJ,^^^^  ^ 

to  a  general  and  final  settlement  of  all  accounts  of  every  descrijH  iudemnify 

tion  whatsoever  between  the  said  parties  hereto,  not  only  in  the  debts!*^^™ 

W.  L.  mort- 
gaged part  of  the  property  to  B.,  and  afterwards  became  insolvent,  leaving  unpaid  some  of  the 
partnership  debts,  which  J.  C.  L.  was  obliged  to  pay. 

Held,  that  B/s  mortgage  was  not  affected  by  J.  C.  L.'s  right  to  indemnity. 

Per  The  Lord  Justice  Tobnb&;  The  deed  did  not  charge  the  debts  on  the  property,  for  that 
words  which  in  a'will  would  create  a  charge,  becaose  they  would  otherwise  be  surplusage,  may  in 
a  deed  be  used  for  the  purpose  of  defining  the  interest  to  be  taken,  and  not  of  creating  a  charge  ; 
and  on  the  context  of  the  instrument  it  appeared  that  here  no  charge  was  intended. 

Per  The  Lord  Justice  Knioht  Bruce  :  If  the  deed  did  create  a  charge,  W.  L.  had  power  to 
give  receipts,  the  charge  being  for  payment  of  debts  not  specified. 
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their  own  respective  charaotera  as  partners  as  aforesaid,  bat  also 
as  the  administrator  with  the  will  annexed  of  the  said  John 
Clark  Langmead,  deceased,  and  as  the  executor  of  the  saiil 
Philip  Langmead,  deceased,  the  said  J.  C.  Langmead  (party 
hereto)  and  William  Langmead  have  conduded  and  agreed  to 
put  an  end  to  their  copartnership  upon  the  terms  and  in  the 
manner  hereinafter  mentioned,  —  Now  these  presents  witness, 
and  the  said  J.  C.  Langmead  (party  hereto)  for  the  oonsideni- 
tions  hereinafter  mentioned,  doth  hereby  for  himself,  his  heirs, 
&c,  covenant  with  the  said  W.  Langmead,  his  heirs,  exeouton, 
&&,  that  he  the  said  J.  C.  Langmead  (party  hereto),  his  hein, 
executors,  or  administrators,  shall  and  will,  on  or  before  the 
25th  day  of  March  next,  at  his  and  their  own  costs  and  chaiges, 
procure  the  cancellation  of  the  agreement,  &c.  — [an  agreement 
giving  a  Mr.  Scott  an  option  to  purchase  J.  C.  Langmeada 
share  in  the  property.]     And  also  that  he  the  said  J.  C.  Lang- 
mead (party  hereto),  his  heirs,  executors,  or  administratora,  in 
consideration  of  the  sum  of  20002.  to  be  paid  to  him  or  them 
by  the  said  W.  Langmead,  his  executors,  &c.,  at  the  time  aad 
in  the  manner  hereinafter  mentioned,  for  the  use  and  benefit  a3 
well  of  the  said  W.  C.  Langmead,  hb  executors  or  admiius- 
trators,  as  of  the  said  J.  C.  Langmead  (party  hereto),  his  ex- 
ecutors  or    administrators,  and  also  in  consideration   of  the 
general  releases,  which  are  to  be  given  to  each  other,  in  manner 
hereinafter  mentioned,  shall  and  will,  on  the  25th  day  of  Marrh 
next,   well  and  effectually  convey  and  assure  unto  the  said 
William  Langmead,  his  heirs,  executors,   &c.,  all  the  share, 
right,  title,  and  interest  of  him  the  said  J.  C.  Langmead  (party 
hereto)  in  his  own  right   and  in  the  right  of  his  brother  the 
said  William  Clark  Langmead  of  and  in  all  and  singular  the 
stock«in*trade,  implements,  &c.  used  and  employed  in  the  said 
trade  or  business  of  a  brewer,  and  also  all  and  every  of  tlie 
several  debts,  rents,  sum  and  sums  of  money,  now  due  and  owing 
to  the  said  copartnership  trade  or  business,  or  to  the  odd  J.  C 
Langmead  (party  hereto)  and  W.  C.  Langmead,  or  dther  of 
them,  in  respect  thereof,  from  all  and  every  person  or  persons 
whatsoever,  t(^ether  with  all  and  every  the  mortgages,  bonds, 
and   notes  of  hand,  and  all  other  securities,  vouchers,  and 
books  touching  or  concerning  the  same,  and  all  benefit  and 
advantage  whatsoever  arising  or  to  arise  from  the  said  trade  or 
business,   and  also  the  part  or  share,  parts  or  shares,  of  him 
the  said  John  Clark  Langmead  (party  hereto)  of,  in,  and  to  all 
the  freehold  chattel,  real  and  leasehold  messuages  or  dwelling* 
houses,  tenements,  and  hereditaments,  with  the  appurtenances 
belonging  to  the  said  copartnership,  to  hold  the  same  with  their 
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eevend  and  respectiye  appartenances^  aad  aecordliig  to  the      ,  ^^^*  , 
several  natures  and  quality  of  the  aaid  estates  and  property        Lobdb 
iiato  the  said  WUliaia  Laogmead,  his  heirs,  executors^  &c.  for      JoaxicBa. 
6ver»  (or  as  the  ease  may  be)  absolutely  for  his  and  their  own        "^ 
absolute  use  and  benefit ;  subfeet  neverthele$s  for  tkt  payment  of    Lanomead*! 
the  part  or  share  ofhhn  the  said  John  Clark  Langmeadi  {party 
hereto)  in  his  own  right,  and  in  the  right  of  his  brother^  and  also        *^«w»^# 
as  the  administrator  of  his  late  father,  of  and  in  all  such  debts 
and  sum  asui  sums  of  money  and  mortgages  which  are  now  due 
and  owing  from  the  said  trade  or  business,  or  from  the  said  John 
Clarh  Langmwad  {party  hereto)   or    the  said   fFiUiam   Clarh 
JLangmead  in  respect  thereof  to  any  person  or  persons  whomso* 
ever ;  and  sut^t   to  the   payment  of  such  yearly  rent  and 
heriots,  and  to  the  performance  of  such  suits,  services,  cove- 
nants, con<fitions,  and  agreements  as  are  reserved  and  contained 
in  the  leases  under  which  the  said  leasefaohl  messuages  and 
tenements  belonging  to  the  said  trade  or  business  are  held ;  and 
eubjeot  also  to  the  agreement  entered  into  by  the  said  J.  C« 
Liaogmead  (party  hereto)  and  W»  Langmead,  with  the  said  E. 
Scott,  by  which,  &c*     And  the  said  W.  Langmead  for  the  conf- 
ederation hereinbefore  mentioned,  doth  hereby  for  himself,  his 
heirs,  &a,  covenant  with  the  said  J.  C.  Langmead  (party 
hereto),  his  heirs,  &c.,  that  he,  the  said  W.  Langmead,  his  heirs, 
ezecntors^  &c*  shall  and  will,  upon  the  execution  of  such  due 
and  eflBsetual  conveyance  and  assignment  as  hereinbefore  men- 
tioned  or  referred  to   by  the   said  J.   C.  Langmead  (party 
hereto),  his  heirB,  &c.,  pay  or  cause  to  be  paid  unto  the  said  J.  C« 
Langmead  (party  hereto),  his  executors,  &o.,  the  said  sum  of 
2000£.  widi  interest  for  the  same,  from,  &c,  after  the  rate  of, 
&C.    And  also  shall  and  will,  so  soon  as  he  or  they  conveniently 
can,  pay  »ato  the  executors  of,  &a,  the  sum  of  d0002i  due  from 
the  sud  copartnership,  and  secured  by  the  mortgage  not  only 
of  some  of  the  property  belonging  thereto^  but  also  of  certain 
marshes  in  the  borough  of  Plymouth  aforesaid  called  the  Ply- 
mouth Marshes,  which  he  the  said  J*  C.  Langmead   (party 
hereto)  holds  imder  a  lease  from,  &c.,for  his  own  benefit; 
and  that  he,  the  said  W.  Langmead,  his  executpm,  or  adminis- 
trators shall  forthwith,  on  the  discharge  of  the  said  mortgage, 
and  at  his  or  their  own  proper  costs  and  charges,  cause  the  said 
marshes  to   be  reassigned  to  the  said  J.  C.  Langmead,  his 
executors,  &c,  freed  and  dischai^ed  from  the  same." 
The  deed  also  contained  the  following  agreement :  — 
'^  That  for  the  purpose  of  carrying  into  effect  the  agreement 
and  provisions  hereinbefore  mentioned,  all  proper  and  necessary 
deeds^  conveyances,  assignments,  assurances,  and  releases  (which 
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The  first  question  was  whether  the  trustees  were  justified  in 
investing  upon  mortgage  at  alL  This  was  a  question  of  some 
difficulty,  on  which  he  did  not  mean  to  give  any  conclusive 
opinion ;  he  did  not  however  hold  out  any  encouragement  to 
the  notion  that  trustees  to  whom  no  power  for  that  purpose  was 
given  were  justified  in  so  doing.  It  was  not,  however,  neces- 
sary to  dedde  this ;  for  assuming  trustees  to  have  authority  to 
make  such  an  investment,  it  was  dear  that  in  making  it  they 
were  bound  to  act  with  a  view  to  the  rights  and  interests  of  all 
parties ;  and  if  they  made  it  at  the  instance  and  for  the  benefit  of 
one  without  r^ard  to  the  interest  of  the  others,  and  a  kas 
occurred,  both  die  trustees  and  their  estates  were  req[K>nsiUe. 
[His  Lordship  here  read  the  finding  in  the  Master's  report  set 
out  above.]  In  that  state  of  circumstances  it  was  ^ear  that  the 
act  was  unwarranted,  and  amounted  to  a  breach  of  trust.  He 
desired  again  to  say  that  he  did  not  give  any  opinion  on  the 
question  whether,  if  trustees  having  no  express  authority.to 
invest  on  mortgage,  but  acting  with  a  due  regard  to  the  advan- 
tage of  all  parties,  invested  money  on  a  mortgage  which  was 
sufficient  at  the  time,  they  would  be  liable  for  any  consequent 
loss ;  but  he  repeated  that  he  did  not  intend  to  give  any  encou- 
ragement to  the  view  that  they  would  not. 

The  second  question  was^V^^^  was  the  liability  of  the  tenants 
for  life  in  consequence  of  their  having  induced  the  trustees  to 
commit  this  breach  of  trust.  The  tenants  for  life  had  received 
the  income  of  funds  improperly  invested,  and,  therefore,  the 
cestui  que  trusts  in  remainder  had  a  right  to  have  that  income 
refunded,  as  money  received  in  fraud  of  the  trust ;  and  when 
the  loss  for  which  they  were  primarily  responsible  was  thrown 
by  the  Court  upon  the  trustees,  the  trustees  had  a  right,  as 
against  the  tenants  for  life,  to  stand  in  the  place  of  the  cestm 
que  trusts  in  remainder ;  and  therefore,  the  necessary  conse- 
quence of  the  tenants  for  life  having  received  the  income  of  the 
funds  which  were  unduly  invested  was,  that  the  trustees  had  a 
right  to  be  recouped  out  of  the  interest  of  the  tenant  for  life. 
There  would  have  been  no  difficulty  if  the  decree  had  stopped 
there,  but  it  went  a  little  too  far  in  ordering  the  tenant  for  life 
and  the  executrix  of  the  deceased  tenant  for  life  to  repay  to  the 
trustees  the  whole  amount  of  what  the  trustees  had  been  or- 
dered to  bring  into  Court.  The.  effect  of  this  direction  was  to 
throw  on  each  tenant  for  life  the  whole  amount  of  the  losa 
occasioned  by  the  breach  of  trust,  though  half  the  proceeds 
might  have  been  received  from  the  other,  and  to  throw  the 
whole  amount  of  the  loss  on  the  estates  of  the  tenants  for  life 
without  having  any  constat  that  the  income  had  been  actually 
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paid  over  to  them.  The  following  declaration  most  be  sub* 
stituted  for  that  oontiuned  in  the  decree :  — 

**  Declare  that  J.  S.  Raby  the  elder,  and  die  estate  of  W. 
Baby  the  elder,  are  respectively,  to  the  extent  of  the  sums  of 
/.  and  L  (a),  received  by  the  said  J.  S. 

Baby  and  W.  Baby  respectively,  and  to  the  further  extent  of 
the  sums  received  by  them  respectively,  for  or  in  respect  of  the 
mterest  of  the  mortgages  on  which  the  trust  funds  have  been 
invested,  liable  to  make  good  to  the  defendant  Boylance,  and 
the  estate  of  Bidehalgfa,  the  said  sum  of  18952. 6s.  ScL  herein- 
before directed  to  be  paid  by  them,  or  so  much  thereof  as 
may  be  paid  by  them;  and  that  the  life  interest  of  the 
said  J.  S.  Baby  the  dder,  in  one  moiety  of  the  said  testator's 
residuary  estate,  and  what  may  be  owing  in  respect  of  the 
life  interest  of  W.  Baby,  in  the  other  moiety  of  the  residuary 
estate,  are  respectively  liable  to  make  good  to  the  said  defend- 
ant Boylance  and  the  said  estate  the  amount  for  which  the 
said  J.  S.  Baby  the  elder  and  the  estate  of  W.  Baby  are 
respectively  hereinbefore  declared  to  be  liable.'* 

Then  there  must  be  an  account  of  the  sums  received  by  the 
tenants  for  life  for  interest  on  the  mortgagee. 

As  to  the  costs,  the  appellant  had  not  succeeded  in  substance, 
and  must  pay  the  costs  of  the  appeal.  The  decree  must  re- 
msdn  unaltered  as  to  the  costs  of  suit. 

The  Losd  Justice  Knight  Bbuge  concurred. 

Solicitors :  Norris  Sf  Allen;  Johnson,  fFeaiherall,  §*  Son  ;  and 
Skarpe,  Fields  8f  Jackson. 

(a)  The  sonu  received  out  of  the  capital 
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EARL  OF  MANSFIELD  v.  OGLE. 


Lords 
JuBTicsa 

m  ...  ^^"^  ^  ^'  ^' 

1  HIS  was  an  appeal  from  a  decision  of  yice-Chancellor  b.,  in  con- 

Stuart,  allowing  an  exception  to  a  report  by  which  Master  5^™^°*^ 

Tanced  to  him 
by  A^  conveyed  to  a  trnstee  an  estate  to  which  he  was  entitled,  sahject  to  the  life  estate  of  a 
person  sixty -one  yean  of  age,  upon  trust,  if  the  tenant  for  life  died  within  five  years,  to  raise 
and  pay  to  A.  1000/. ;  but  if  the  tenant  for  life  died  after  the  expiration  of  fiye  years, jl  500/1 

Hddt  that  this  transaction  was  a  contrtranee  to  secore  nsnrious  interest,  the  contingency  being 
merely  colourable. 

A  mortgagee,  who  had  mortgages  both  prior  and  subsequent  to  this  transaction,  filed  a  fore- 
closure biU  agtinst  A.  and  other  incumbrancers  on  the  estate  in  question,  and  a  decree  was  taken 
directing  the  Master  to  inquire  what  incumbrances  there  were,  and  to  state  their  priorities.  B. 
went  in  under  this  decree,  claiminp^  to  be  an  incumbrancer,  and  the  Master  disallowed  his  claim. 

Held,  that  the  Master  was  right  m  so  doing;  for  that  uzider  a  decree  in  this  form  he  was  bound 
to  entertain  an  objection  to  the  validity  of  an  alleged  incumbrance,  though  not  impeached  on 
the  pleadings^ 
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It  was  by  the  woids  '*  Bobjeet  nevertheleBS  to  the  ^tcfiaai^^ 
&c^  that  a  charge  was  said  to  have  been  created.  Now,  there 
was  a  material  diffiBrence  between  the  effect  of  such  words  in  a 
deed  and  in  a  will.  In  a  will  thej  generally  created  a  diuge, 
because  there  was  no  other  purpose  to  be  answered  by  tfaor 
introducticMi ;  in  a  deed  the  case  was  otherwise,  for  they  miglit 
hare  been  used  to  define  the  contract  between  the  parties ;  and 
he  thought  there  was  enough  on  the  context  to  show  that  thej 
were  used  for  that  purpose  here.  There  was  nothing  in  the 
recitals  to  show  the  precise  terms  of  the  agieement,  which, 
therefore,  must  be  collected  from  the  operatiTe  part  alone.  Hid 
the  words  in  question  not  been  inserted,  there  would  haye  been 
nothing  to  show  whether  as  between  the  parties  to  the  agree* 
ment,  the  purchase  was  made  subject  to  the  existing  liabilitiei. 
Again,  if  these  words  created  a  charge,  there  must  have  beea 
an  immediate  right  to  file  a  bill  to  enforce  it ;  but  once  the 
object  of  the  deed,  as  stated  on  the  face  of  it,  was  to  eoDdude 
all  matters  as  between  the  pardes,  it  was  not  likdy  that  tfab 
was  their  intention.  Again,  the  assignment  was  also  to  be 
^  subject  to  "  the  payment  of  the  rents  of  the  leaseholds,  sad  rf 
the  fines  and  heriots.  Were  these  to  be  a  charge  on  all  the 
property  ?  So  also  as  to  the  mortgages  on  parts  of  the  pro- 
perty —  were  they  to  be  a  charge  on  the  whole  ?  Again,  the 
interest  of  W.  C.  Langmead  in  the  property  was  intended  to 
be  passed  by  a  subsequent  deed  of  assignment,  the  form  of 
which  was  defined  with  great  particularity.  If  a  charge  had 
been  intended,  would  not  the  debts  haTC  been  mentioDed  in 
the  agreement  relating  to  the  execution  of  sueh  deed?  Agvo, 
in  the  recitals,  the  interest  of  W.  C.  Langmead  the  father,  ms 
described  as  subject  to  the  debts :  the  word  subject  was  there 
evidently  not  used  to  denote  a  charge.  Looking  at  aU  thi^ 
and  at  the  character  of  the  property,  be  was  of  (^nion  that  the 
intention  tras  that  the  property  should  be  conTeyed  free  from 
any  char:  e,  leaying  J.  C.  Langmead  to  his  remedy  on  Aecove* 
nants.  The  parties  here,  to  use  Lord  EldtnCs  expresstoo,  had 
been  their  own  conveyancers.  The  appeal  must  be  dismiaBed 
with  costs. 

The  Lord  Justice  Knight  Bbucb  swd  that  if  hi« 
learned  Brother  was  right  in  his  construction  of  the  instnnneDt, 
the  order  of  the  Master  of  the  Rolls  was  clearly  right.  If,  how- 
ever, a  trust  or  charge  was  created,  it  was  a  trust  for  payment 
of,  or  a  cbaige  of,  debts  not  scheduled  or  specified,  and  Mr.  Boyd 
was  entitled  to  believe  that  his  money  was  wanted  for  the  par- 
poses  of  the  deed.  It  was  not  shown  that  Mr.  Boyd  had  notice 
of  anything  tending  to  show  that  an  improper  ap{4icatioa  woaU 
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be  made  of  the  money.  The  receipt^  tberefore,  of  W.  Langmead 

was  a  good  dischai^,  though  the  money  might  afterwards  be  Re 

Lakohbad'b 
Tbust. 


Solicitors:    Gregory y  SkirroWf  ^  Rowcliffe;   and  Coverdah, 
I^ee,  ^  Purvis. 


T 


ALEXANDER  v.  BBAME.  Jumcss. 

July  2,  3.  31. 

HE  qaestion  nused  by  this  appeal  was  whether  the  second  a.  corenanted 
of  two  deeds  of  the  12th  of  August  1846,  executed  by  Benjamin  ^^^^J^l' 
Brame,  deceased,  was  valid.  ^  hU  executors 

The  first  deed,  dated  the  12th  of  August  1846,  was  an  in-  ^i^^shouid, 
denture  between  B.  Brame  of  the  one  part,  and  J.  Head,  J.  B.  within  twelve 
Alexander,  S.  B.  Jackaman,  and  W.  H.  Alexander  of  the  other  his  death, 
part ;  by  which  B.  Brame  covenanted  with  the  parties  of  the  "abject  to  the 
other  part,  that  his  executors  or  administrators  should,  within  his  fimeral 
twelve  months  after  his  decease,  pay  certain  sums  to  certain  ^^  ^'^^ 

...r  •  •         mentary  ex- 

persons  therein  named,  if  living  at  his  decease,  with  substitu-  penses,  debts, 

tionary  limitations   in   favour  of  their  children,  and  should  fn^estinS 

also  invest  in  consols  in  the  names  of  the  covenantees  suf-  names  of  four 

ficient  sums  to  provide  for  annuities  for  two  persons  therein  gam'ofVo  ooo/. 

named.  ^  consols,  to 

The  second  deed,  which  was  of  the  same  date,  was  expressed  certain  chu?- 
to  be  made  between  B.  Brame  of  the  one  part  and  W.  H.  Alex-  {J^^«  ^^»«^»- 

x  he  existence 

ander,  F.  Alexander,  and  George  Alexander  of  the  other  part ,  of  the  deed  of 

and  the  only  parts  of  it  which  are  material  for  the  present  n^tmade^** 

purpose  were  as  follows :  •—  known  to  any 

*•  Whereas  the  said  B.  Brame  is  desirous  of  founding,  the  ^^^^'or^ 

three  charities  hereinafter  mentioned  for  certain  poor  belon^g  trustees  during 

JL    'a  li  fVs  A  f 

to  and  residing  in  the  several  parishes  in   the  borough  of  ^is  death  his 
Ipswich,  and  for  this  purpose  desires  to  settle  and  assure  a  part  ^I^^^^J  ^^"* 
of  his  personal  estate  upon  the  trusts  and  for  the  purposes  entirely  of 
hereinafter  expressed  or  declared  and  contained  of  and  concern-  P^no^^^ty 

*  ,      .  ,  ,  savouring  of 

ing  the  same, — Now  this  indenture  witnesseth  that  in  pur-  realty. 
auance  of  the  said  desire  of  the  said  B.  Brame  in  this  behalf,  ^^^^r  Uie 
and  for  divers  other  good  causes  and  considerations  him  there-  instrument 
unto  moving,  he,  the  said  B.  Brame,  for  himself,  his  heirs,  ^^^g^  ^ 
executors,  and  administrators,  doth,  by  these  presents,  covenant,  proyed  as  a 
promise,  and  agree  with  and  to  the  said  W.  H.  Alexander,  F.  it  ^^s  effectual 
Alexander,  and  G.  Alexander  jointly,  and  eaeh  of  them  seve-  m  a  deed, 

▼oid  by  the  Statute  of  Mortmain,  9  Geo.  2.  c  36. 
HeU  that  it  was  not  affected  by  that  statute,  for  that  it  did  not  operate  as  a  charge  or  incnm- 
litBiiee  npQu  any  real  estate  or  chattels  real. 
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1855.  rally^  their  and  his  respective  executors  and  admimstrmtoiB^ 
that  he^  the  said  B.  Brame,  shall  and  will^  in  his  lifetime,  mad 
within  the  space  of  twelve  calendar  months  next  after  the  daj 
of  the  date  of  these  presents,  lay  out  and  invest,  at  interest,  the 
sum  of  60,000/.  of  lawful  money  of  Great  Britain,  in  the  names 
of  J.  Head,  of,  &c.,  J.  B.  Alexander^  of,  &c.,  S.  B.  Jackaman, 
Statement,  of,  &C.,  and  the  said  W.  H.  Alexander,  or  in  the  names  or 
name  of  the  survivors  or  survivor  of  them,  or  of  the  execnton 
or  administrators  of  such  survivor,  in  the  Gfovemment  or  Parlia- 
mentary stock  or  fund  of  Great  Britain  called  the  3L  per  Cen- 
tum Consolidated  Annuities ;  or,  in  case  the  said  B*  Brame  shall 
not  in  his  lifetime  lay  out  and  invest  the  said  sum  of  00,0002.  as 
aforesud,  that  then  the  executors  or  administrators  of  the  said  B. 
Brame  within  the  space  of  twelve  calendar  months  next  after  hb 
decease,  and  subject  and  without  prejudice  to  the  payment  and 
discharge  by,  with,  or  out  of  the  estate  of  the  said  B.  Brame, 
of  all  the  funeral  and  testamentary  expenses  and  other  debts  of 
the  said  B.  Brame,  and  the  legacies  (if  any)  given  or  be- 
queathed, or  hereafter  to  be  given  or  bequeathed,  by  hb  wiU  or 
any  codicil  or  codicils  thereto,  and  of  all  annuities  (if  any) 
given,  bequeathed,  or  settled,  or  hereafter  to  be  pven,  be- 
queathed, or  settled,  by  the  sidd  B.  Brame,  by  his  wiH,  or  any 
codicil  or  codicils  thereto,  or  by  any  deed  or  deeds,  or  instru- 
ment or  instruments  in  writing,  under  his  hand  and  seal^  do  and 
shall  lay  out  and  invest  at  interest  the  sum  of  60,0002.  of  kwfol 
&c.,  in  the  names  of  the  said  J.  Head,  J.  B«  Alexander^  and  B. 
Jackaman,  and  W.  H.  Alexander,  or  of  the  survivors  or  sur- 
vivor of  them,  or  the  executors  or  administrators  of  such  survi- 
vor^  in  the  said  Parliamentary  stock  or  fund  of  Great  Britain, 
called  the  3/.  per  Centum  Consolidated  Annuities,  to  and  for  the 
end,  intent,  and  purpose,  that  the  said  3/.  per  Cent  Consolidated 
Annuities  so  to  be  purchased  as  aforesaid  shall  and  may  thence- 
forth be  held  and  possessed  upon  the  trusts  and  for  the  pur- 
poses herdnafter  expressed  or  declared  and  contained  of  and 
concerning  the  same."  Then  followed  a  declaration  of  the 
trusts,  which  were  entirely  charitable,  and  no  distinction  was 
made  between  the  cases  of  the  money  being  pud  in  Mr.  Brame's 
life,  or  after  his  death.  The  instrument  contained  a  power  to 
the  surviving  trustees  to  appoint  new  trustees. 

Neither  of  these  deeds  was  executed  by  any  of  the  cove* 
nantees,  or  made  known  to  any  of  them  in  Mr.  Brame's  life* 
time. 

On  the  same  12th  August  1846,  B.  Brame  made  hia  will,  by 
which  he  disposed  of  his  real  estate,  which  was  of  small  value, 
and  gave  some  pecuniary  and  specific  legacies,  but  did  not  di£* 
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pose  of  his  residuary  personal  estate.     He  appointed  J.  Head, 
J.  B.  Alexander,  and  S.  B.  Jackaman  executors. 

By  a  codicil  dated  the  20th  of  November  1848,  the  testator 
appointed  T.  B.  Boss  an  executor  in  the  place  of  J.  Head,  and 
directed  that  he  should  be  '^  a  trustee  with  the  other  trustees  in 
the  execution  and  management  of  the  charitable  trusts  created 
by  a  deed  executed  for  that  purpose.*' 

The  testator  died  on  the  2l8t  of  July  1851.  After  his  death 
the  will  and  codicil  and  the  two  deeds  were  found  in  an  enve* 
lope,  together  with  a  memorandum  in  the  testator's  hand- 
writing, and  signed  with  his  initials.  The  envelope  was  in- 
dorsed as  follows,  in  the  testator's  handwriting:  '< Enclosed 
are  the  two  deeds  respecting  the  disposition  of  my  property  and 
my  will.  12th  of  August  1846."  The  inclosed  memorandum, 
which  was  in  the  testator's  handwriting,  was  as  follows :  ^'  It 
will  be  seen  that  the  drafts  of  the  two  deeds  of  covenant  are 
prepared  by  Mr.  Bam.  There  will  not  be  so  much. as  60,000/. 
to  invest ;  I  calculate  about  50,000/. ;  but  he  recommended  a 
larger  sum  to  be  inserted  than  would  be  the  amount  of  the 
assets,  which  would  carry  the  principal  moneys  after  the  annui- 
ties had  ceased,  as  also  the  reeddue  (if  any)  over  and  above  what 
I  have  given  by  wilL  The  object  of  the  deeds  of  covenant  was 
to  save  the  large  sum  which  would  otherwise  have  to  be  paid  for 
legacy  duties,  and  it  is  apprehended  that  if  any  part  had  to  pay 
probate  duty  in  the  first  instance,  that  the  duty  might  be  got 
back  again  in  consequence  of  the  deeds  of  covenant  creating  a 
debt  to  be  paid  out  of  the  assets.  Mr.  Bam  considered  that 
although  the  covenant  is  to  place  out  in  the  3/.  per  cents,  a  suffi- 
cient sum  to  pay  the  annuities,  yet  there  would  be  no  objection 
to  let  a  sufficient  sum  remain  of  the  mortgages  for  those  pur- 
poses, firom  which  better  interest  could  be  obtained  than  buying 
into  the  funds.  It  is  my  wish  that  J.  Logger,  my  late  servant, 
and  J.  Purssey,  may  be  placed  as  recipients  for  the  7^.  a  week. 

"  B.  B.       11th  August  1846." 

Mr.  Brame's  personal  estate,  at  his  death,  amounted  to  about 
70,000il,  of  which  about  20,000/:  was  pure  personalty.  The 
state  of  his  property  was  nearly  the  same  when  the  deed  was 
executed. 

The  present  suit  was  instituted  by  the  acting  executors  for 
the  administration  of  Mr.  Brame's  estate,  and  to  have  the  ques- 
tion as  to  the  validity  of  the  deeds  dedded.  The  covenantees 
in  the  deeds  and  the  next  of  kin  were  niade  parties,  and  the 
Attorney-General  afterwards  appeared,  and  was  treated  as  a 
party. 

At  the  hearing  on  further  directions,  the  Master  of  the  Rolls 
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that  the  first  deed  was  valid,  treating  the  ease  as 
governed  bj  FUieher  r*  Fletcher  (a)^  but  directed  an  action  to 
be  brought  to  try  the  validity  of  the  aeoond  deed.  The  next  of 
kin  appealed  from  this  decision.  The  appeal  was  opened  before 
the  Lords  Justices  on  the  22nd  of  Febraary  1855,  when  it  was 
arranged  that  it  should  be  heard  with  the  assistance  of  two 
Common  Law  Judges,  and  it  now  came  on  to  be  heard  before 
their  Lordships,  asmsted  by  Mr.  Justice  ffiffJUnum  and  Mr. 
Justice  Erie. 

Sir  Fitxray  Kelly,  Mr.  Ebnsley,  and  Mr.  Speed,  for  the  next 
of  kin,  after  stating  that  the  next  of  kin,  without  admittiiq^  the 
validity  of  the  first  deed,  declined  to  impeach  it,  proceeded  to 
contend  as  follows  against  the  second  deed :  —  First,  the  instni- 
ment  is  testamentary  in  its  nature  and  substance.     It  will  be 
urged  that  it  is  an  instrument  on  which  an  action  might  have 
been  maintained  in  Mr.  Brame's  lifetime ;  but  that  is  not  sa 
A  covenantor  can  elect  which  of  two  alternatives  he  pleases: 
and  to  hold  that  an  action  would  lie  in  Mr.  Brame's  lifetime 
would  nullify  the  latter  branch  of  the  covenant :  Riehards  t. 
Bluck  (i) ;  and  this  latter  part  is  the  really  substantial  part  of 
the  instrument    By  it  the  payment  of  the  60,0001  is  made  in 
terms  subject  to  the  payment  of  l^acies;  the  instrument  was 
retained  in  the  possession  of  the  grantor,  and  was  subject  to  any 
disposition  he  might  make  by  will.     These  circumstances  show 
the  instrument  to  be  testamentary :  Uniacke  v.  GUes  {c\  SUng- 
kr  V.  Pemberton  {d).  King's  Proctor  v.  Dames  {e\   Tharold  ▼. 
Thorold  (y),  Masterman  v.  Maberly  {k),  Bigden  v.  VaVkr  (i)» 
Walsh  V.  Gladstone  (A),   Woodbridge  v.  Spooner(l),  Habergham 
V.  Vinceni(jn\  Consett  y.  BelL{n)    If  an  instrument  so  sub- 
stantially testamentary  can  be  supported  as  a  deed,  the  pay 
ment  of  legacy  duty  may  in  all  cases  be  avoided.     The  in- 
strument, therefore,  is  void,  irrespective  of  the  Mortmain  Act; 
for,  being  testamentary  in  substance,  it  cannot  be  supported  sj 
a  deed,  and  it  is  not  executed  as  a  wilL 

But  if  the  instrument  be  a  deed  it  is  void  as  a  fraud  on  the 
Mortmiun  Act.  The  sum  cannot  be  paid  without  applying  for 
that  purpose  nearly  50,000^  of  mixed  personalty,  and  if  it  be 
held  valid,  the  statute  becomes  nugatory :  Way  v.  East{p\ 
Attorney^  General  v.  Poulden  {p),  Thornton  v.  Kempson  {q),  Trgt 

(Jk)  13  Sim.  261. 
rO   3  a&  Aid.  233. 
m)  ^  Yes.  204. 

>)  1 Y.  &  c.  c.  a  5e9. 

{p)  2  Drew,  44. 
(/})  8  Sim.  472. 

Iq)  23  L.  J.  (Oianc.)  977.;  2  £q. 
Rep.  908. 


Hare,  67. 
C.  B.  437. 
Moll.  257. 
Hogg.  356. 
Ibid.  218. 
PhiUim.  1. 
Hagg.  235. 
Vez.  252.  258. 
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v.  Carporatum  of  Gloucester,  (a)    Even  if  tbere  be  a  yafid  legal  .  ^^^-  . 
debt,  a  Court  of  Equity,  in  administering  asBota,  can  look  at  the        Loriw 

nature  of  tbe  debt  as  it  does  in  the  case  of  a  voluntary  bond,  Jpgncits. 

which,  lliough  a  good  specialty  debt  at  Law,  is  postponed  in  j^oMXAxmai 
Equity  to  simple  contract  debts.  ^^ 

WiOHTMAK  J.  said  that  it  appeared  to  him  and  his  Brother  Argumtnu 
Erie  that  the  instrument  in  question  was  a  deed ;  though  what 
effect  was  to  be  given  to  it  they  did  not  at  the  present  stage  of 
the  argument  intend  to  decide,  nor  was  it  necessary  to  decide 
any  question  as  to  the  liability  to  legacy  duty.  The  instru* 
ment  had  all  the  requisites  of  a  deed;  it  was  in  the  form  of  an 
indenture,  was  executed  by  the  covenantor,  and  attested.  The 
collateral  circumstance  of  its  having  been  kept  in  the  posses- 
sion of  tbe  covenantor  did  not  make  it  less  a  deed,  and  there 
was  no  case  deciding  that  such  an  instrument  was  not  a  deed, 
though  it  might  aiso  be  capable  of  operating  as  something  else. 

Th£  Lobd  Justice  Knight  Bbuce  said  that  his  opinion 
coincided  with  that  of  the  learned  Judges.  The  instrument 
might  be  valid  or  invalid  as  a  deed,,  but  could  not  be  looked  at 
as  anything  but  a  deed. 

Th£  Losd  Justice  Turner  concurred. 

Mr.  RoundeU  Palmer  and  Mr.  Selvoyn^  Mr.  Lloyd  and  Mr. 
Sodwell,  Mr.  Hannan,  and  The  Solicitor- General  and  Mr. 
Grenside  in  support  of  the  deed. 

This  is  a  covenant  on  which  an  action  would  have  lain  in 
Mr.  Brame^s  life.  The  reasonable  construction  of  it  is,  that  he 
would  pay  within  twelve  months,  but  that  if  he  did  not  do  so, 
and  no  action  was  brought  in  bis  lifetime,  the  prescribed  invest- 
ment by  the  executors  should  be  a  satisfaction  of  the  covenant. 
A  debt,  therefore,  was  created,  and  it  is  of  no  consequence  what 
a  debt  is  to  be  paid  out  of,  for  the  creditor  has  no  right  against 
the  assets  in  specie.  It  will  be  urged  that  the  case  is  similar  to 
that  of  a  legacy  to  a  charity,  which  is  void  so  far  as  it  falls  upon 
mixed  personalty.  Whether  that  rule  is  sound  may  well  be 
doubted ;  but,  sound  or  not,  it  rests  on  the  ground  that  a  legacy 
is  a  gift  of  an  aliquot  part  of  each  part  of  the  assets.  The  cases 
on  apportionment  of  charitable  legacies  show  the  existence  of 
such  a  principle,  but  it  does  not  apply  to  a  debt.  A  mere  claim 
against  land  not  giving  a  specific  lien  upon  it  is  not  within  the 
Mortmain  Act:  Walker  v.  Milne {b)^  Bligh  v.  Brent {c),  Myers 
V.  Perigal{d\    ShadboU  v.  Tliornton  {e\  Attomey^General  v. 

(a)  14  Beav.  173.  (d)  2  De  G.  M.  &  G.  599. 

(h)  11  Beav.  507.  (e)    17  Sim.  49. 

(c)  2  Y.  &  a  (Exch.)  268. 
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.  ^^^^'  ,     Meyrick  {a\  and  CoBinsan  v.  Pater  (ft),  do  not  conflict  with  Ihw, 
LoRD0        The  case  of  Foane  y»  Blount  (c)  is  an  illustration  of  the  same 

jroncBg.     principle  applied  to  another  statute.     There  is  no  fraud  on  the 
Albxandxr    statute  here ;  the  statute  prohibits  the  giving  to  a  charity  so 
*•  interest  in  land,  and  the  covenantor  has  not  attempted  to  giie 

it  any,  but  has  made  a  disposition  under  which  the  diarity, 
^*^  apart  from  the  statutCt  could  not  by  possibility  take  anything 
but  money :  March  v.  Attomey^CreneroL  (d)  The  case  is 
neither  within  the  purview  nor  the  equity  of  the  statute,  wbid 
was  not  designed  to  discourage  charitable  gifts  in  generaL  If 
Mr.  Brame  had  never  had  anything  but  pure  personalty,  the 
gift  would  have  been  confessedly  good,  and  the  contention  of  the 
other  side  goes  to  make  the  l^al  validity  of  a  deed  ambnlatoij 
and  dependent  upon  the  nature  of  the  securities  in  which  the 
grantor's  personal  estate  happens  from  lime  to  time  to  be  in- 
vested. 

Sir  Fitzroy  Kelly ^  in  reply.  In  judging  of  the  validity  of  the 
deed,  the  circumstances  at  the  time  of  its  execution  are  to  be 
looked  to.    It  is  evident  that  the  intention  was  to  give  Mr. 

*  Brame  an  option  to  postpone  the  payment  till  after  his  death  • 

A  payment  in  his  lifetime  would  have  beggared  him,  and  on  a 
fair  construction  the  instrument  is  framed  according  to  this 
intention;  and  it  was  evidently  resorted  to  with  a  view  to  the 
then  state  of  investment  of  his  personal  property,  which  he 
expected  to  continue. 


JwdamenL  The  Lobd  Jubtice  E^night  Bbuce.  In  this  casc,  one  of 
Jmkf  31.  ^Q  points  nused  by  the  appeal  having  been  properly  waived  by 
the  appellants,  the  only  question  remaining  for  decision  here 
is,  that  of  the  legal  and  equitable  validity  of  the  deed  executed 
by  the  late  Mr.  Brame>  which  if  wholly  valid  at  Law  and  in 
Equity,  has  effectually,  by  way  of  debt  from  him,  subjected  his 
assets  to  the  payment  of  a  large  sum  to  be  appropriated  to 
charitable  purposes.  I  call  the  instrument  a  deed,  becanae 
whether  capable  or  not  capable  of  being  admitted  to  probate  in 
a  Court  of  Ecclesiastical  Jurisdiction,  which  it  perhaps  cannot, 
perhaps  can  be,  but  has  not  been  as  yet, — whether  tranflgresang 
or  not  transgressing  the  Law, — whether  an  instrument  to  have 
or  not  to  have  effect  ^ven  to  it  in  a  Court  of  Justice — it  cer- 
tainly is  a  deed—- certainly  is  the  deed  of  Mr.  Brame,  and  agunst 
its  validity,  whether  at  Law  or  in  Equity,  the  only  suggestion, 
or  the  only  arguable  suggestion  is,  that  it  fiills  within,  or  is 
affected  by,  the  statute  9  Geo.  2.  c  36.    For  this  proposition 

(a)  2  Vez.  44.  (c)  Ambl.  767. ;  9  Mod.  ]67. 

(6)  2  Bum.  &  Myl.  344.  (d)  ^  Beav.  433. 
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the  appelluits  contend.  The  Master  of  the  BoUs^  considering, 
as  I  collect,  that  it  was  valid  in  Equity  if,  and  not  unless, 
valid  at  Law,  and  that  the  point  of  its  l^al  validity  or  inva- 
lidity was  one  on  which  the  assistance  of  a  Court  of  Law  was 
desirable,  directed  an  action  accordingly.  This  may  have  been 
a  perfectly  correct  course  under  the  drcumstances,  but  when 
the  appeal  came  on  for  hearing  before  us,  counsel  on  each  side, 
with  our  assent,  agreed  that  we  should  hear  the  point  ai^ed, 
with  the  assistance  of  two  learned  Judges,  and  then  determine 
it  ourselves,  without  prejudice,  of  course,  to  the  right  of  appeal 
to  the  House  of  Lords  on  the  merits ;  and  the  matter  was,  in 
consequence,  brought  on  and  discussed  before  Mn  Justice 
Wightman  and  Mr.  Justice  Erkj  and  ourselves.  Mr.  Justice 
Wightman  has  since  favoured  us  with  his  opinion,  which,  having 
the  concurrence  and  agreement  of  Mr.  Justice  Erle^  may  there- 
fore, (^course,  be  taken  as  the  opinion  of  both  the  two  learned 
Judges.     It  is  in  these  terms :  — 

^^  We  are  of  opinion  that  the  indenture'  of  the*  12th  of 
August  1846,  called  the  Charity  Indenture,  is  valid  in  Law,  and 
not  within  the  prohibition  of  the  statute  9  Geo.  2.  c  36.  By 
the  indenture  in  question,  Benjamin  Brame,  since  deceased, 
covenanted  with  the  plaintiff  and  two  other  persons  —  [His 
Lordship  here  stated  the  effect  of  the  covenant]  At  the  time 
of  the  execution  of  the  deed,  and  from  thence  to  the  time  of 
his  death  in  1851,  the  bulk  of  the  testator's  property  consisted 
of  chattels  real,  and  neither  he  in  his  lifetime,  nor  his  execu- 
tors after  his  death,  could  have  invested  the  60,0002^  in  3  per 
cent  consols,  in  pursuance  of  the  deed,  without  first  selling  or 
otherwise  disposing  of  the  chattels  real.  On  the  same  day  that 
he  made  the  indenture,  he  also  made  his  will,  by  which  he  gave 
legacies  to  certain  persons,  and  also  made  some  bequests  for 
charitable  purposes,  other  than  those  mentioned  in  tibe  inden^ 
lure,  to  be  satisfied  out  of  such  part  of  the  personal  estate 
as  did  not  consist  of  chattels  real,  and  he  appointed  three  out 
of  the  four  persons  named  as  trustees  under  the  indenture^ 
executors  of  his  wilL  By  a  codicil  in  1848  he  revoked  the 
appointment  of  one  of  t^e  executors  in  his  will,  and  substi- 
tuted Mr.  Boss  in  his  place. 

**  It  was  contended  for  the  defendants  that  the  deed  was  void, 
as  being  a  contrivance,  or  part  of  a  contrivance,  to  evade  the 
Statute  of  Mortmain,  and  to  charge  or  incumber  real  estate  or 
chattels  real,  for  the  benefit  of  charitable  uses.  We  are,  how* 
ever,  of  opinion  that  as  far  as  we  can  judge  of  intention  by  acti^ 
the  object  of  Brame  was  to  avoid  infringing  the  Statute  of 
Mortmain,  and  not  to  charge  or  incumber  his  chattels  real  for 
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the  benefit  of  eharitable  uses;  and  the  indeoiuie  ia  qnestaoir 
did  not  effect  any  such  charge  or  inenmbrance.  By  the  fint 
section  of  the  statute  9  Geo.  2.  c  36.  it  is  enacted — [His  Lord* 
ship  here  stated  the  section.]  One  of  the  earlieat  and  best  ez- 
poritions  of  the  statute  and  its  otgect  is  contained  in  the  jn^ 
ment  of  Lord  JSanftourAe,  in  the  case  of  SorreAy  y.  HoUins,  (a) 
In  that  case,  a  testator  willed  that  his  executors  should  settle 
and  secure  by  purchase  of  lands  of  inheritance  or  othenrise 
out  of  his  personal  estate,  an  annuity  of  &0L  for  ever,  fi»r  cha- 
ritable purposes.  It  was  there  contended  that  notwithstanding 
the  words  '  or  otherwise,'  the  testator^s  intention  was  to  ensure 
the  annuity  out  of  lands  of  inheritance,  but  Lord  Hicardwkke 
was  of  opinion  that  the  bequest  was  not  void,  if  by  Law  it 
could  possibly  be  made  good.  ^  The  Act  of  Parliament,'  he 
says,  '  is  not  at  all  aimed  against  perpetual  charities,  meidy  si 
such,  or  to  prevent  the  establishment  or  creation  of  them,  but 
is  designed  against  the  cases  of  perpetual  diarities  in  lands,  and, 
as  the  title  imports,  to  restndn  the  dispoution  of  lands,  whereby 
the  same  become  unalienable,' and,  <  there  is  no  restriction  what* 
soever  upon  any  one  from  leaving  a  sum  of  money  by  will,  or 
any  other  personal  estate  to  charitable  uses,  provided  it  be  con- 
tinned  as  pensonalty,  and  the  executors  or  trustees  are  not 
oUiged  or  under  the  necessity  of  laying  it  out  in  land  by  viitae 
of  any  direction  of  the  testator  for  that  purpose;'  and  he  hdd 
die  devise  to  be  good.  There  is  no  doubt  upon  the  authoritiee 
that  were  cited  upon  the  argument,  that  if  the  indenture  hsd 
purported  to  convey  or  settle,  or  in  any  way  diarge  or  in* 
cnnaiber,  any  of  the  chattels  real  of  the  settlor,  it  would  have 
been  void,  at  least,  so  far.  In  CoUimon  v.  Paier  {b)  a  beqoess 
to  charitable  purposes,  which  included  a  debt  seciired  by  a 
judgment,  was  held  to  be  within  the  statute,  and  void,  as  the 
judgment  was  a  charge  upon  the  real  estate  of  the  dditot.  In 
all  the  cases,  however,  as  far  as  we  are  aware,  it  wUl  be  found 
that  the  devise  or  conveyance  that  was  in  question,  whichever  it 
might  be,  operated  directly  upon  something  which  was  a  chattel 
real,  or  charge  upon  real  estate.  In  the  present  case,  the  in* 
denture  in  question  neither  charges  nor  incumbers,  nor  profeesee 
to  charge  or  incumber,  the  real  estates  or  chattels  real  of  the 
settlor  for  charitable  purposes;  it  merely  contains  a  oovenaot 
by  Brame  that  he  will,  within  twelve  months,  invest  60,00(ML 
in  3  per  cent  consols,  for  charitable  purposes ;  or  in  case  he  doei 
not  do  so  in  his  lifetime,  his  executors  wiUT  do  so  within  twelve 
months  after  his  death,  subject  to  certain  contingent  charges. 
No  particular  fund  is  charged  for  the  purpose  of  fulfilling  the 
(a)  9  Mod.  221.  (h)  2  Euas.  &  M.  844. 
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oovenant ;  and  if  Brame  thought  it  to  hia  interest  during  hia 
life  to  coQYert  his  chattels  real  into  money,  there  was  nothing 
in  the  deed  to  present  him»  nor  his  ezecntors  after  his  deoease^ 
from  doing  so.     We  do  not  think  it  necessary  to  give  any 
opinion  as  to  the  covenant  being  absolute  upon  the  covenantor 
in  his  lifetime  or  alternative,  to  be  enforced  only,  if  at  all, 
against  his  eaEeeutors^  as»  in  our  view  of  the  case,  it  is  not  within 
the  Statute  of  Mortmain,  whether  it  be  an  absolute  or  altema** 
tive  covenant.     The  validity  or  invalidity  of  the  deed  must  be 
determined  by  the  circumstances  existing  at  the  time  it  was 
made.    It  ndther  charged  nor  conveyed  any  property,  real  or 
personaL    The  circumstance  that  Mr.  Brame's  property  at  that 
time  consisted  chiefly  of  chattels  real  was  an  accident.     He 
lived  for  five  years  after,  and  during  all  that  time  might  have 
changed  the  character  of  his  property  in  any  way  he  liked,  or 
parted  with  it  altogether ;  and  after  his  death,  his  ezecutozB 
might  have  done  the  same.    The  covenantees  would  have  been 
merely  entitled  to  maintain  an  action  against  them  for  breach 
of  covenant  to  invest  the  fund,  if  the  executors,  after  twelve 
months  from  the  death  of  the  testator  had  refused  to  do  so^  but 
they  would  not  at  Law  have  been  entitled  to  call  on  the 
executors  to  apply  any  particular  description  of  assets  to  the 
satisfaction  of  their  claim,  but  would  have  stood  in  the  same 
eitoation  as  any  other  creditor  suing  for  breach  of  covenant. 
We  are,  therefore,  of  opinion,  that  as  the  deed  in  question  does 
not,  and  did  not  when  made,  operate  as  a  charge  or  incum- 
brance on  any  real  estate  or  chattels  real  for  the  benefit  of  any 
charitable  use,  it  is  not  afiected  by  the  Statute  of  Mortmain, 
and  is  consequently  valid." 

For  this  valuable  assistance  on  the  part  of  Mr.  Justice 
Wightman  and  Mr.  Justice  Erle^  we  are  very  much  indebted  to 
them;  and  I  deem  it  necessary  to  add  but  little,  beyond  saying 
that,  on  the  authority  of  the  case  of  Faone  v.  Blount  (a),  which, 
though  not  a  decision  on  the  statute  9  Gea  2.  c.  36.,  is  not 
irrelevant,  as  well  as  on  reason  and  principle,  I  agree  with  the 
learned  Judges  as  to  the  legal  validity  of  the  instrument  in 
dispute,  and  conrider  it  likewise  to  be  altogether  good  in  Equity. 
It  is  plain  that  for  charitable  purposes,  such  as  those  specified 
in  the  deed,  Mr.  Brame  might  well  and  efiectually  have  made 
an  immediate  gift  of  money.  It  is  plain  also,  that  for  charita- 
ble purposes  for  which  a  man  may  well  and  effectually  make  an 
immediate  gift  of  money,  he  may,  acting  bond^fide,  make  himself 
individually  a  debtor  by  specialty  without  valuable  consideration^ 

(a)  AmU.  767. ;  9  Mod.  167. 
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and  for  motives  merely  of  benevolence  and  benefioenoe ;  and  it 
Beems  to  me  to  folIow>  and  be  manifest,  that  payment  of  a  debt 
ao  incurred,  may,  on  behalf  of  the  charity,  be  enforced  against 
the  debtor  and  his  real  aa  well  as  his  personal  estate,  by  the 
same  means,  to  the  same  extent,  and  in  the  same  manner  aa  aaj 
other  specialty  debt  fairly  incurred,  but  not  founded  on  Tsla- 
able  consideration.  The  statute  9  Geo.  2.  a  36.  cannot,  I  think, 
be  deemed  to  have  been  intended  to  prevent  or  interfere  with 
that.  If,  in  the  present  instance,  there  had  appeared  to  me 
sufficient  ground  for  holding  that  the  deed  in  question  was  a 
device  on  the  part  of  Mr.  Brame,  for  the  purpose  of  evading  and 
eluding  the  statute  by  keeping  seemingly  and  oolouraUy  dear 
of  it,  while  meaning  substantially  to  infringe  it,  I  might  verj 
possibly  have  taken  a  view  of  this  appeal  favourable  to  the 
appellants ;  but  whatever  suspicions  I  may  be  disposed  to  en- 
tertain, there  is  not,  in  my  opinion,  judicial  ground  for  so  hold- 
ing. Entertaining,  I  cannot  decline  to  act  on,  the  opinion,  that 
Mr.  Brame's  assets,  real  and  personal,  are  all  liable  under  the 
disputed  deed,  exactly  as  if  its  provisions  had  been  in  IsTour 
wholly  of  specified  individuals,  without  any  attempt  at  per- 
petuity, and  without  any  intention  or  object  of  a  public  or 
charitable  kind. 

The  Lobd  Justice  Turneb.  In  this  case  the  learned 
Judges  who  fiivoured  us  with  their  assistance  have  stated  th»r 
opinion  to  be  that  the  deed  in  question  is  valid  at  Law,  and 
not  within  the  provinons  of  9  Geo.  2.  c  36. ;  and  in  stating 
this  to  be  dieir  opinion,  they  have  had  regard,  not  merely  to  the 
express  provisions  of  the  statute,  but  to  its  general  polieji  ^ 
to  the  decisions  which  have  been  pronounced  upon  it  My 
learned  Brother  agrees  in  the  opinion  which  the  learned  Jadges 
have  expressed,  and  I  need  hardly  say  that  in  any  event  I 
should  have  felt  great  hesitation  in  differing  from  such  high 
authority ;  but  having  entertained,  in  the  course  of  the  aigo- 
ment,  some  doubts  upon  the  question,  I  have  felt  it  to  be  mj 
duty  carefully  to  consider  those  doubts,  and  in  the  result  I  am 
satisfied  with  the  conclusion  at  which  my  learned  Brother  and 
the  learned  Judges  have  arrived*  That  this  case  does  not  EiU 
'within  the  words  of  ^the  statute  is,  I  think,  crear.  The  woids 
of  the  statute  are : — [His  Lordship  read  the  section].  And  this 
deed  neither  conveys  any  real  estate,  nor  assigns  any  personal 
estate  to  be  laid  out  in  the  purchase  of  real  estate,  nor 
charges  or  incumbers  any  real  estate  or  any  personal  estate 
to  be  so  lud  out.  It  simply  creates  an  obligation  to  be 
performed  by  the  covenantor  or  by  his  executors  within  a 
limited  time  after  his  decease*    It  has  left  it  to  the  covenantor 
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in  the  meantime  to  dispose  of  his  estate,  both  real  and  personal, 
as  fully  and  effectually  as  he  could  have  done  if  the  deed  had 
never  been  executed.  If,  therefore,  this  deed  be  invalid  in 
Law,  its  invalidity  mnst  arise,  not  from  the  express  provisions, 
but  from  the  policy  of  the  statute,  and  it  was  upon  this  point, 
indeed,  that  the  argument  against  the  deed  mainly,  if  not 
whofly,  proceeded,  and  that  the  doubts  which  I  had  felt  upon 
the  question  entirely  depended.  It  was  much  pressed  in  argu- 
ment, that  to  Uphold  this  deed  would  be  to  enable  any  person,  by 
means  of  such  covenants  as  are  contained  in  it,  to  dispose  of  all 
hia  real  estate  to  charitable  uses.  Any  person,  it  was  said,  might 
covenant  to  pay,  for  charitable  purposes,  a  sum  exceeding  the 
value  of  his  whole  estate,  both  personal  and  real,  and  the  cove- 
nant might  be  enforced  against  his  heirs  or  devisees  as  well  as 
against  his  executors,  and  it  must  be  admitted  that  this  might 
be  the  case ;  but  the  statute  has  not  in  terms  forbidden  it ;  and 
the  question  still  remains,  whether  such  a  disposition  is  void  aa 
being  agunst  the  policy  of  the  statute.  There  is,  perhaps,  no 
question  in  the  law  more  difficult  to  be  determined  than  the 
question  what  particular  acts,  not  expressly  prohibited,  shall  be 
deemed  to  be  void  aa  being  against  the  policy  of  a  statute. 
It  is,  no  doubt,  the  duty  of  the  Courts  so  to  construe  statutes 
88  to  suppress  the  mischief  against  which  thely  are  directed, 
and  to  advance  the  remedy  they  were  intended  to  provide. 
But  it  is  one  thing  to  construe  the  words  of  a  statute  libe- 
rally, and  another  to  extend  its  operation  beyond  what  the 
words  of  it  express.  In  the  latter  case,  one  very  material 
consideration,  as  I  conceive,  must  be  whether  the  state  of 
circumstances  to  which  the  operation  of  the  statute  is  pro- 
posed to  be  extended,  existed  or  might  exist  at  the  time 
when  the  statute  was  passed;  for  if  we  find  this  to  be  the 
case,  and  the  statute  is  silent  upon  the  subject,  it  may,  I 
think,  be  reasonably  concluded  that  it  was  not  intended  by 
the  Legislature,  that  such  a  state  of  circumstances  should  fall 
within  the  provisions  of  the  statute.  At  the  time  when  the 
statute  was  passed,  on  which  the  question  before  us  depends, 
it  must  have  been  well  known  to  the  Legislature,  that  obli- 
gations of  this  description  might  be  so  entered  into  as  to  be 
capable  of  being  enforced  against  the  real  estates  of  the  persons 
bound  by  those  obligations,  but  yet  the  statute  is  wholly  silent 
as  to  such  obligations.  This,  as  it  seems  to  me,  is  of  itself  a 
circumstance  of  no  mean  importance,  but  it  becomes  of  greater 
importance  when  We  consider  the  provisions  of  the  statute. 
This  statute  does  not  avoid  all  charitable  dispositions ;  it  leaves 
it  open  to  a  testator,  having  in  his  lifetime  converted  his  pro- 
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^  ^^^'  .     pertj  into  pure  personal  estate,  to  dispose  of  it,  when  so  cod- 
Lords       verted,  in  charity  to  whatever  extent  he  may  think  fit,  ud 

Justices,      however  much  his  kindred  may  be  prejudiced  by  the  dispontbD. 

Albzahdvb   I^  tnsin  object  and  purpose  seems  to  be  to  prevent  the  inalien- 

V.  ability  of  land  consequent  upon  the  creation  of  charitable  uses 

or  trusts.  The  introductory  recital  is,  '*  Whereas  gifts  or  alieni- 

Judgmenu  ^j^^g  q{  lands,  tenements,  or  hereditaments  in  mortmain  aie 
prohibited  or  restrained  by  Magna  Charta  and  divers  otber 
wholesome  laws,  as  prejudicial  to  and  against  the  common 
utility,  nevertheless  this  public  mischief  has  of  late  greatly 
increased  by  many  large  and  improvident  alienations  or  dispo- 
sitions made  by  languishing  or  dying  persons,  or  by  otber 
persons,  to  uses  called  charitable  uses,  to  take  place  after  their 
deaths,  to  the  disherison  of  their  lawful  heirs;  for  remedj 
whereof  be  it  enacted ;"  and  although  the  ulterior  part  of  the 
same  recital  speaks  of  dispositions  by  languishing  or  dying  pe^ 
sons,  or  by  other  persons,  to  uses  called  charitable,  to  take 
place  after  their  death,  to  the  disherison  of  their  heiis,  it  speelu 
of  such  dispositions,  not  as  being  mischievous  of  themselves,  and 
without  reference  to  the  inalienability  of  land,  but  as  being  the 
means  by  which  that  public  mischief  has  been  of  late  yem 
greatly  increased.  The  emictments  of  the  statute  strike  at  the 
very  root  of  this  evil,  and  no  doubt  are  sufficiently  stringent 
In  construction,  perhaps,  they  have  been  carried  in  early  times 
beyond  what  the  Courts  have  of  late  years  been  inelined  to 
recognize;  but  looking  at  the  statute  in  connection  with  the 
decisions  upon  it,  I  think  the  fair  result  is  that  it  is  to  be  con« 
strued  as  aimed  at  preventing,  not  dispositionB  in  favour  of  chap 
rity,  but  inalienability  of  land  consequent  upon  such  dispositions. 
The  case  of  Sorrtsby  v.  HoUins^  referred  to  by  the  leaned 
Judges  on  another  point,  and  the  case  of  The  Attamey^Gemral 
V.  Meyrick  (a),  support  this  view.  When,  thereforcb  we  an 
called  upon  to  pronounce  a  disposition,  not  in  terms  prohibited 
by  the  statute,  to  be  void,  as  being  contrary  to  its  policy,  it  ii 
material  to  consider  what  the  terms  of  the  dispodtion  are,  and 
whether  it  tends  to  the  mischief  which  the  statute  was  intended 
to  prevent ;  and  upon  examining  this  deed,  I  cannot  find  it  has 
any  such  purpose.  On  the  contrary,  the  plain  intent  and  par- 
pose  of  this  deed  is  the  investment  of  60,00(ML  in  oonaols,  to  be 
held  upon  charitable  trusts.  So  far,  then,  as  this  case  depends 
upon  the  purpose  of  the  deed,  there  is  not,  as  it  seems  to  me^ 
anything  contained  in  it  which  is  repugnant  to  the  policy  of  the 
Act ;  and  the  cases  which  were  referred  to  in  the  aigoment 

(a)  2  Yea.  44. 
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againBt  the  deed  fall  far  short  of  satiflfying  me  that  it  can  be 
impeached  upon  this  ground. 

It  was  urged,  however,  against  the  validity  of  the  deed,  that 
at  the  time  of  its  execution  the  state  of  the  covenantor's  pro- 
perty was  such  that  the  covenant  could  not  be  satisfied  without 
resort  being  had  to  his  personal  chattels  savouring  of  realty. 
But  the  deed  does  not  purport  to  assign  these  personal  chattels, 
or,  as  I  have  already  observed,  in  any  manner  bind  them. 
Had  it  done  so,  the  case  might  have  fallen  within  the  very 
words  of  the  statute.  The  state  of  the  covenantor's  property 
might  be  wholly  changed  before  the  covenant  could  be  put  in 
suit;  and  we  cannot,  I  think,  hold  the  deed  to  be  void  on 
this  ground,  or  upon  any  ground  connected  with  the  state  of 
the  covenantor's  property,  unless  we  are  prepared  to  hold  that 
every  disposition  of  a  debt  to  charitable  uses  is  void,  if,  or  so 
far  as,  the  debt  may  have  to  be  satisfied  out  of  the  real  estate 
or  personalty  savouring  of  realty  —  a  point  to  )vhich  I  shall 
presently  advert  Some  argument  against  the  deed  was  also 
attempted  to  be  founded  on  the  state  of  the  property  at  the 
death  of  the  covenantor ;  but  the  answer  to  this  argument  is, 
that  the  validity  of  the  deed  must  be  determined  at  the  time 
of  its  execution.  It  cannot  be  valid  or  invalid  from  time  to 
time  according  to  the  state  of  the  property  which  can  be 
reached  under  it 

Another  argument,  and  as  it  appeared  to  me,  having  regard 
to  die  early  dedsions  upon  the  statute,  the  most  difficult  to 
be  met,  was  this:  that  upon  the  covenant  being  put  in  suit, 
and  judgment  obtained  upon  it,  chatteb  real  or  even  real 
estate  might  be  taken  in  execution,  and  held  for  the  pur- 
pose of  satisfymg  what  was  due  upon  the  judgment.  But 
although  such  prop^ty,  no  doubt,  might  be  taken  nnder  an 
execution  upon  a  judgment,  I  much  doubt  whether  it  could 
properly  be  held  by  the  trustees.  I  am  disposed  to  think  that 
it  would  be  the  duty  of  the  trustees  to  realise  that  judgment, 
and  invest  the  proceeds  in  the  bank  annuities  upon  the  trusts 
of  the  deed ;  but  at  all  events  this  result  of  real  estate  or  chat- 
tels real  being  held  under  a  judgment,  if  it  be  the  result  of  such 
a  covenant  as  this,  would  be  the  consequence  only  of  the  reme- 
dies whidi  the  law  gives  for  the  recovery  of  debts  or  damages ; 
and  extended  as  have  been  the  decisions  upon  this  statute,  I  am 
not  sure  that  they  have  ever  gone  to  the  length  of  establishing 
that  a  disposition  of  property  for  charitable  purposes  would  be 
void  because  real  estate  or  chattels  real  might  or  would  be 
affected  by  the  remedies  which  the  law  gives  for  the  recovery  of 

such  property.     The  current  of  the  modem-  decisions  certainly 
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,  ^^^'  ,     would  not  justify  such  a  conclusioo.     In  The  AUomey-Gefurci 
Lords        ▼•  Gil^^  {^)  it  was  held  that  East  India  Stock  might  be  well 

Jdsticbs.      given  to  charity,  although  the  profits  of  the  East  India  Com- 

AuxjkNDBB    P*^y»  ^^t  of  which  the  dividends  are  payable,  are,  as  it  would 

o.  seem,  in  part  derived  from  real  estate  in  this  country.    In 

"^**'        March  y.  The  Attorney-General  (J)  it  was  held  that  a  policy  of 

Judgment,      insurance  might  be  so  given,  although  the  policy  was  payable 
out  of  the  assets  of  the  insurance  company,  which  partly  con- 
sisted of  real  estate.     And  further  —  which  seems  to  me  to  be 
a  matter  of  much  greater  importance  —  it  has  not,  so  far  as  I 
am  aware,  been  ever  the  practice  of  this  Court,  in  cases  where 
a  residue  has  been  given  to  charity,  to  direct  any  inquiry  whe- 
ther the  residue  has  consisted  of  debts,  or  to  what  extent,  if 
any,  those  debts  would  be  payable  out  of  the  real  estate  of  the 
debtors,  —  an  inquiry  which,  if  the  principle  contended  for  by 
the  parties  opposed  to  this  deed  can  be  maintiuned,  ought  to  be 
directed  in  every  such  case ;  for  so  far  as  respects  the  aourw 
from  which  the  debts  are  to  be  paid,  there  cannot,  I  think,  be 
any  sound  distinction  between  a  debt  contracted  by,  or  due 
from,  the  testator  or  settlor  himself,  and  debts  due  to  him  from 
third  persons.     In  all  such  cases  of  gifts  of  residue  the  general 
debts,  so  far  as  I  am  aware,  have  always  been  treated  as  part 
of  the  pure  personal  estate.     The  executor  must  receive  them, 
and  hand  them  over  to  the  charity  in  money,  for  the  statute 
prevents  the  charity  from  electing  to  take  them  as  chaiges  upon 
lands  of  the  debtors.     So  in  the  .present  case,  the  exeeaton 
must  pay  the  debt  or  the  damages.     To  hand  over  to  the 
charity  trustees  assets  savouring  of  realty  would  not  only  be  in 
contravention  of  the  statute,  but,  as  I  apprehend,  would,  under 
the  circumstances  of  this  case,  be  a  breach  of  trust  on  the  part 
of  the  executors.     The  case  of  Foane  v.  Blount  {c)  appean  to 
me,  in  this  respect,  to  be  parallel  to  the  present  case*    Upon 
the  whole,  therefore,  my  opinion  is,  that  this  deed  is  valid,  and 
that  the  dispositions  contained  in  it  must  be  carried  into  effect 
It  was  argued  on  behalf  of  the  parties  opposed  to  the  deed,  that, 
assuming  the  covenant  to  be  alternative,  and  the  remedy  to  be 
upon  the  second  branch  of  it,  the  amount  recoverable  havii^ 
been  made  subject  to  the  payment  of  the  funeral  and  testa- 
mentary expenses,  and  other  debts,  and  of  the  I^acies  and 
annuities,  ought  to  be  treated  as  a  gift  of  the  reaidae,  and  that 
an  apportionment  ought  to  be  directed,  as  in  the  codinaiy  caae 
of  a  residuary  gift  to  charity.    But  I  see  no  foundation  for  thi^ 
argument.      In  oases   of  residuary  dispositions  in  favour  of 
charity,  the  apportionment  is  directed  in  consequence  of  the 

(a)  5  L.  J.  (N.  S.)  Chanc.  44.        {b)  6  Beav.  433.        (e)  AmbL  767. 
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partial  failure  of  the  dispositions  by  reason  of  the  provisions  of 
the  statute.    But  if  this  covenant  is  not  affected  by  the  statute,     Ai^ezindbs 
there  is  in  this  case  no  partial  failure.     There  must  be  a  decree,        Brajue. 
therefore,  to  establish  the  deed. 

Solicitors :  Aldridge  8^  Bromley ;  and  Cobbold  Sf  Patteson. 


Judgment. 


Lords 
Jusncss. 

jMbt  7  9   11 

PADDON  V.  RICHARDSON.  li.  *    ' 

Aug,  3. 

J.  HIS  was  an  appeal  by  ihe  executors  of  Mr.  Richardson  from  On  the  mar- 
a  decree  of  Yice-Chancellor  Stuart^  charging  the  estate  of  their  ]^p.  a 
testator  with  18,000/.,  on  the  ground  of  his  having  been  guilty  •etdem^t  was 
of  wilful  neglect  and  default  in  not  getting  it  in  from  Sir  W«  her  rerer- 
Magnay,   another  of  the   defendants.      The   following    brief  f***°^?*'® 
outline  of  the  facts  will  suffice  to  render  the  judgment  intel-  whicli  was  in 

i:   -t  1^  .  the  hands  of 

^We:—  ^  ...  her  brother, 

Alderman  Christopher  Magnay  carried  on  business  in  part*  W.  11,  nnder 
nership  with  his  sons  C.  J.  Magnay,  since  deceased,  and  Sir  W.  ^^^Tby  which 
Magnay.     By  his  will,  dated  the  7th  of  January  1824,  he  hewasautho- 
directed  his  executors  to  carry  on  his  business,  and  to  continue  it  in  his 
in  it  his  capital  then  engaged  in  it     He  appointed  his  widow,  ^"'S^li^  r 
Harriet  Magnay,  his  sons,  C.  J.  Magnay  and  Sir  W.  Ma^ay,  his  father's 
and  Mr.  Richardson,  his  executors,  and  bequeathed  to  them  his  Je  was  one!™ 
residuary  estate  on  trust  to  sell  and  convert  all  except  the  part-  should  deem  it 
nership  capital,  to  pay  his  debts,  &c.,  and  to  employ  the  clear  tobre^^"* 
surplus  in  the  business ;  and  on  the  determination  of  the  part-  ^*  another 

-••  .y-i  1  •«  1       trustee  of  the 

nership,  to  invest  m  Government  or  real  secunties,  to  pay  the  will,  who  had 
widow  1500Z.  a  year  for  life,  or  if  the  whole  income  did  not  *"*  °®**?*  ®^ 

'  ,  ,      ,  the  settlement, 

amount  to  that,  the  whole  income,  she  bringing  up  and  educat-  was  frequently 

ing  his  children;  and  subject  thereto  to  pay  to  each  of  his  p*^J^*^i^^ 

daughters,  Harriet,  Anne,  Ellen^  (afterwards  Mrs.  Paddon)  and  the  fund,  bat 

Mary,  6000/.;  and  to  hold  the  residue  for  his  other  daughter  ^e  any  steps 

and  his  sons,  in  equal  shares.  for  that  pur- 

The  testator  died  in  1826,  leaving  five  daughters  and  eleven  Ji^by  P.  and 

sons,  many  of  whom  were  minors.     The  will  was  proved  by  all  his  inAnt 

/^T-kc-  I'l*  children,  after 

the  executors.     C.  J.  Magnay  died  m  1829.  Mrs.  P.'s  death. 

By  a  deed  dated  the  22nd  of  October  1832,  expressed  to  be  J^^^^u^^le 

for  wilful 
neglect  and  defiiult  in  not  haying  taken  steps  to  call  in  the  Aind,  — 
Heidj  that  the  calling  in  of  the  fund  being  left  to  the  discretion  of  the  trustees,  R.  was  not 
liable  for  taking  no  steps  to  call  it  in,  if  he  had  acted  to  the  best  of  his  judgment 

Held  further,  that  as  the  fund  was  recoverable  only  in  Equity,  and  any  steps  to  get  it  in  mi^^t 
hare  been  taken  by  P.  himself,  he  could  not  complain  of  R.  for  not  taking  them,  and  that  R., 
haying  no  notice  of  the  settlement,  was  not  a  trustee  for  the  infants,  and  they  therefore  C(Nild  not 
complain  of  any  omission  of  hb  of  which  P.  could  not  complain. 

3o  3 
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Statement, 


made  between  the  widow  of  the  first  part^  Bichardson  of  the 
eeoond  part,  C.  J.  Magnay'a  executrix  of  the  tiurd  part,  the 
four  daughters  who  were  legatees  of  50002.  of  the  fourth  part, 
the  other  adult  children  of  the  fifth  part,  and  Sir  W.  Magnay 
of  the  sixth  part,  the  partnership  was,  under  a  power  in  the 
articles,  dissolved  as  from  the  1st  of  October  1832,  and  it  was 
arranged  that  Sir  W.  Magnay  should  purchase  the  whole  of  the 
partnership  assets,  that  the  widow  should  give  up  her  annuity 
of  I5OOZ1,  and  accept  in  lieu  of  it  an  annuity  of  8002.,  payable 
out  of  the  interest  of  the  four  pecuniary  legacies  given  to  the 
daughters,  and  should  be  relieved  from  maintaining  the  sonfl. 
That  out  of  the  first  moneys  payable  in  respect  of  the  testator's 
share  in  the  business,  20,000/.  should  be  set  apart  to  provide 
for  the  widow's  annuity,  and  the  four  legacies  to  the  daughters, 
and  that  as  no  eligible  security  then  presented  itself,  the  20,0001 
should  remain  in  Sir  W.  Magnay's  hands  as  a  loan  from  the 
trustees,  bearing  interest  at  5  per  cent,  until  the  trustees  ahoold 
deem  it  advantageous  to  invest  it,  and  should  require  it  to  be 
paid  for  that  purpose,  and  that  then  it  should  be  payable  by  in- 
stalments at  six,  nine,  and  twelve  months.  The  deed  con  tuned 
other  provisions,  which  it  is  pot  necessary  to  nodce  for  the  pre- 
sent purpose. 

Mrs.  Paddon,  who  was  then  unmarried,  and  of  age,  executed 
this  deed.  Mr.  Bichardson  did  not  execute  it ;  and  it  was  i 
point  in  contest,  whether  he  in  any  way  accepted  the  trusts 
of  it. 

In  1837  the  marriage  of  Mr.  and  Mrs.  Paddon  took  place, 
and  they  received  lOOOiL  in  part  payment  of  her  l^acy  of 
5000/.  Articles  of  settlement  of  the  remainder  were  executed, 
but  it  did  not  appear  that  Mr.  Bichardson,  before  the  institu- 
tion of  the  suit,  had  notice  of  their  having  been  executed. 
An  advance  of  1000/.  was  made  on  the  marriage  of  another 
daughter.  Repeated  applications  were,  from  an  eariy  period 
after  the  marriage,  made  by  Mr.  Paddon  to  Mr.  Richardson,  to 
call  for  payment  and  investment  of  the  remidning  18,000/.,  but 
he  declined  to  do  so.  It  was  proved  that  till  1846  Sir  W. 
Magnay  was  in  very  good  pecuniary  credit,  but  about  that  time 
he  began  to  be  in  difficulties.  In  August  1848  Mrs.  Paddon 
died.  In  June  1849  Sir  W.  Magnay,  bemg  under  pecuniarj 
difficulties,  suspended  payment  of  the  800/.  a  year  to  the  widow, 
and  in  November  1849  Mr.  Paddon  and  his  children  filed  the 
present  bill,  praying  that  Sir  W.  Magnay  might  be  decreed  to 
pay  the  18,000/.,  and  that  Richardson  might  be  declared  liaUe 
to  make  good  any  loss.  Richardson  having  died,  the  suit  was 
revived  asrainst  his   executors.     Vice-Chancellor   Shtari  held 
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Bichardaon's  estate  liable^  and  from  this  decree  Bichardson's 
executors  appealed. 

Mr.  Bacon  and  Mr.  FreeKnff,  for  the  plaintifiB,  contended  that 
Bichardson  had  accepted  the  trusts  of  the  deed  of  arrangement; 
that  he  had  then  abstained  from  interfering,  and  refused  to  ex* 
ercise  any  discretion  about  calling  in  the  fund,  though  re- 
peatedly pressed  to  call  it  in,  and  that  he  was,  therefore,  liable, 
in  the  event  of  its  not  being  recoverable  from  Sir  W.  Magnay. 

The  SoUeit&r^Oeneral,  Mr.  MaKns^  and  Mr.  Greene y  for  tlie 
appellants,  contended  that  Bichardson  had  not  accepted  any 
trust  under  the  deed  of  arrangement.  But  supposing  he  had, 
his  conduct  had  QOt  been  such  as  to  make  him  liable,  for  the 
testator  had  given  legacies  to  an  extent  not  warranted  by  the 
state  of  his  assets,  and  it  would  have  been  a  most  unwise  ex« 
ercise  of  the  discretion  vested  in  the  trustees  by  the  deed  of 
arrangement,  to  insist  upon  the  fund  being  immediately  called 
in,  which  might  have  ruined  Sir  W.  Magnay,  and  destroyed  all 
chance  of  its  ever  being  paid  at  all ;  and  that,  too,  when  none  of 
the  parties  interested,  except  Mr.  Paddon,  wished  it  to  be  called 
in.  At  ail  events,  a  trustee  who  had  a  discretion,  and  acted  to 
the  best  of  his  judgment,  was  not  liable,  though  he  might  have 
taken  a  wrong  view  of  what  it  was  best  to  do.  Mr.  Bichardson 
did  not  know  of  the  title  of  the  infants,  and  could  not  be  a 
trustee  for  them ;  and  as  to  Mr.  Paddon,  he  might  have  sued 
for  the  recovery  of  the  fund  at  any  time,  and  therefore,  had  no 
right  to  complain  of  Mr.  Bichardson's  not  having  done  so. 

Mr.  Bacon  in  reply. 

The  cases  referred  to  by  the  Lord  Justice  Knight  Bruce  in 
his  judgment  were  cited,  and  commented  upon,  and  very 
voluminous  evidence  was  gone  into  upon  the  questions  whether 
Bichardson  had  accepted  the  trust,  and  if  he  had,  whether  he 
had  exercised  a  discretion,  or  merely  declined  to  consider  the 
question. 


IS56. 

Lords 
JurncBS. 


Padix>r 

V, 

Richardson. 
Argument 


The  Lobd  Justioe  SInioht  Brucb  said  that  in  this  case 
the  defendant  Bichardson  had  died  before  decree,  and  the 
appellants  were  his  executors.  Bichardson  having  been  survived 
by  Mrs.  Magnay,  who  was  an  executor  and  trustee  of  the 
will  of  C.  Magnay,  and  by  Sir  W.  Magnay,  who  was  now  the 
sole  personal  representative  of  C.  Magnay,  the  only  question 
was,  whether  Mr.Bichardson  had  incurred  any  personal  liability 
under  the  deed  of  October  1832.  If  not,  the  bill  ought  to  be 
dismissed  as  against  his  executors,  for  they  were  not  trustees  of 
the  wiH  Qt  the  deed.     That  the  plaintifis  were  bound  by  the 

So  4 
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deed  was  clear,  for  Ellen  Magnay  executed  it  when  of  full  age 
and  unmarried,  and  the  plaiDtiffs  claimed  under  her ;  their  rigfatSy 
therefore,  were  regulated  by  the  deed,  and  if  Richardson  did 
not  accept  the  office  of  trustee  of  that  deed  he  was  not  liable  to 
them.     He  did  not  execute  the  deed,  and  his  Lordship  was  not 
satisfied  that  he  had  accepted  the  trusts  of  it     The  case  of  the 
])laintiffs  was  that  he  accepted  the  office  of  trustee,  and  failed  in 
the  discharge  of  its  duties.     It  was  not  alleged  that  he  failed 
in  any  duty  except  that  of  requiring  payment  from    Sir  W. 
Magnay,  and  of  suing  him  in  Equity  on  default  in  payment 
Was  that  his  duty?     The  debt  was  not  recoverable   except 
by  suit  in  Equity  ;  Sir  W.  Magnay  was  a  trustee  of  the  deed ; 
Mrs.  Magnay,  who  executed  the  deed  and  lived  some  time  after 
its  execution,  was  also  a  trustee,  and  the  deed  provided  that  the 
fund  should  remain  in  the  hands  of  Sir  W.  Magnay  till  the 
trustees  should  deem  it  advantageous  to  invest  it.     It  most  also 
be  borne  in  mind  that  —  at  least  his  Lordship  was  persuaded 
that — no  default  could  rationally  be  alleged  against  Richardson 
before  1 846.  The  first  question  was,  did  he  accept  the  trust  7— 
a  point  which  his  Lordship  would  assume  against  the  appellanta; 
the  second,  did  he  act  so  as  to  be  personally  liable  at  the  time 
when  the  bill  was  filed  ?  His  Lordship  could  not  consider  that  the 
knowledge  and  information  which  Richardson  acquired  rendered 
it  incumbent  on  him  to  take  any  steps  which  he  £d  not  take, 
at  least  until  the  stoppage  of  Mrs.  Magnay's  income  in  June 
1849.     It  was  not  shown  that  before  that  time  he  had,  or 
ought  to  have  had,  notice  of  any  facts  rendering  it  oUigatoiy  on 
him  to  call  in  the  debt     It  was  said  against  him,  however,  that 
he  exercised  no  discretion.     That,  however,  was  immaterial,  for 
in  his  Lordship's  judgment  he  was  not,  before  June  1849,  pru^ 
tically  wrong,  and  he  was  never  the  sole  trustee.    His  Lordship 
would  assume  that  at  that  time  it  became  incumbent  on  him  to 
call  in  the  debt;  but  the  plaintiffs  had  not  sustained  any  damage 
by  his  conduct  since  that  time.     Had  Paddon  been  the  sole 
plaintiff  the  suit  must  have  failed,  for  he  was  of  full  age  at  the 
time  of  his  marriage,  had  never  since  been  under  any  disability, 
and  could  at  any  time  have  filed  a  bill  himself.     As  to  Hn. 
Paddon  and  the  children,  they  ought  not  to  be  prejudiced  by 
that;  but  though  Mr.  Paddon,  in  his  correspondence,  men* 
tioned  his  wife  and  children,  the  children  were  not  mentioned 
in  such  a  way  as  to  amount  to  notice,  and  there  was  nothing 
to  show  that  Richardson  had  notices  that  they  had  any  title  to 
the  fund.     The  infants,  therefore,  could  not  complain  of  any- 
thing of  which  Mr.  Paddon  could  not  complain.    The  InUt 
therefore,  must  be  dismissed  as  against  the  appellants ;  a  deci- 


TH£  SQUTIT  REPORTS. 


937 


^on  which  was  quite  conaustent  with  Mueklaw  ▼•  Fuller  (a), 
Suxton  y.  Buxton  {b),  Styles  y.  Guy  (e),  Rowley  y.  Adams  (d), 
and  Ward  y.  fVard.  (e) 

The  Lord  Justice  Tubneii  said  he  also  was  of  opinion 
that  the  bill  ought  to  be  dismissed  as  against  the  representa- 
tiyes  of  Richardson.  The  case  depended  pn  a  few  short  points. 
First  J  did  Bichardson  accept  the  trusts  of  the  deed?  His 
Lordship  thought  the  fiur  conclusion  was  that  he  did ;  at  all 
eyents,  the  contrary  conclusion  could  not  be  come  to  without 
further  inquiry.  Then^  assuming  him  to  haye  done  so^  had 
there  been  such  neglect  and  default  on  his  part  as  to  render 
him  personally  liable  ? — for  it  was  not  alleged  that  he  had  eyer 
received  anything.  The  real  question,  in  fact^  was  more  nar- 
was  he  liable  to  Paddon  ? — there  being  nothing  to  show 


row 


notice  of  the  settlement  so  as  to  make  him,  if  he  could  so  be 
made»  a  trustee  for  the  children^  The  case  made  against  him 
was  one  of  wilful  neglect  and  default.  Now  this  was  not  the 
case  of  an  ordinary  trust  to  get  in  a  fund,  but  a  wide  discretion 
was  giyen  to  the  trustees.  In  such  a  case  the  ordinary  rules  as 
to  wilful  neglect  and  default  had  little  application.  In  the 
ordinary  case  the  duty  of  trustees  was  to  get  in  the  funds,  but 
here  their  duty  was  not  to  do  so,  if  in  their  discretion  they 
considered  such  a  course  inexpedient.  In  a  case  like  the  pre- 
sent it  was  necessary  for  the  plaintiffs  to  prove  a  case  of  mis- 
conduct. Had  they  established  such  a  case  against  Bichardson  ? 
His  Lordship  thought  not.  The  evidence  showed  that  up  to 
1846  Sir  W.  Magnay  was  known  to  be  solvent?  it  showed  that 
about  that  time  he  was  borrowing  money,  but  nothing  more 
than  a  temporary  pressure  was  proved ;  and  his  Lordship  thought 
that  no  obligation  to  call  in  the  fund  was  proved  to  have  arisen, 
the  request  to  call  it  in  being  made  by  one  only  of  the  cestui 
que  trusts,  and  the  correspondence  giving  r^uon  to  believe  that 
Sir  W.  Magnay's  affairs  would  recover. 

The  plaintiffs,  however,  contended  that  Mr.  Bichardson 
could  not  claim  the  benefit  of  having  acted  to  the  best  of  his 
judgment,  for  that  he  had  simply  lain  by,  and  exercised  no 
discretion  at  all ;  but  his  Lordship  thought  that  was  not  so. 
[His  Lordship  here  reviewed  the  correspondence  bearing  on  this 
point.] 

Then  there  was  this  difficulty  in  Mr.  Paddon's  way  —  the 
moneys  were  only  recoverable  in  Equity.  The  case  made  by 
him  was  a  breach  of  trust  in  not  recovering  the  moneys.     Why 


(a)  Jac.  198. 

(b)  1  Mjl.  &  Cr.  80. 

(c)  1  Mac.  &  G.  422. 


(d)  2  Ho.  of  Lds.  Ca.  725. 

(e)  Ibid.  777. ». 
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did  not  Mr.  Paddon  lumaelf  sue,  and  bow  coald  he  make  a 
trustee  Uable  for  not  doing  what  he  might  at  any  time  lumself 
haye  done  ?  The  bill  must  be  diamiased,  but  as  the  case  was  one 
calling  for  inquiry,  it  would  be  dismissed  without  costs. 

Solicitors :  Holme,  Lqfhis,  Sf  Young  ;  and  Walker  ff  Jeneood, 


VlCB- 

Chancsi<lob 
Wood. 

JwieSO. 

Beqaest  of 
1000iL*'tothe 
treasurer  for 
the  time  being 
appointed,  or 
to  be  appointed 
to  an  institu- 
tion to  be 
called  the 
Worcester 
Lonatie 
Asylom,  for 
the  humane 
and  charitable 
purposes  of 
that  institu- 
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LECHMERE  v.  CURTLER 

William  DILLON,  by  his  wiU  dated  in  April  1830, 
bequeathed  {iTiter  alia)  ''to  .the  treasurer  for  the  time  being 
appointed,  or  to  be  appointed  to  an  institution  to  be  called  the 
Worcester  Lunatic  Asylum,  the  sum  of  10002.,  to  be  applied 
towards  the  carrying  on  and  support  of  the  humane  and  charita- 
ble purposes  of  that  institution ;  ^  but  in  case  no  such  asylum 
should  be  built  within  seven  years  next  after  the  death  of  his 
wife,  he  directed  his  trustees  to  pay  the  said  sum  of  lOOOiL  and 
interest  to  the  treasurer  of  ''  The  Worcester  Infirmary,"  in 
addition  to  a  legacy  to  a  like  amount  which  he  had  in  a  fonner 
part  of  his  will  bequeathed  to  that  charity. 

The  testator  died  in  September  1830,  and  his  widow  in 
February  1847. 

There  never  was  an  institution  called  **  The  Worcester 
Lunatic  Asylum,**  or  any  institution  for  the  reception  of  lanaticB 
belonging  to  the  county  or  city  of  Worcester  until  the  year 
1847,  when  the  magistrates  for  the  county  and  the  counc3  of 
the  city  agreed  to  unite,  under  the  provisions  of  the  statute  for 
providing  asylums  for  lunatics  (a),  in  erecting  and  ynftm^ming 
an  asylum  for  pauper  lunatics.  A  visiting  committee  waa 
appointed,  under  whose  superintendence  an  asylum  was  built, 
which  was  opened  for  the  reception  of  lunatics  in  August  1852. 
The  necessary  funds  for  the  building  were  provided  ezdn- 
sively  out  of  the  county  and  city  rates,  in  certain  proportions 
which  had  been  agreed  upon  pursuant  to  the  powers  granted  hj 
section  34.  of  the  Act. 

The  asylum  is  used  exclusively  for  the  reception  of  panper 
lunatics  of  the  county  and  city,  the  maintenance  and  necesaaiy 
expenses  for  whom  are  defrayed  by  weekly  sums  charged  on  the 
parishes  to  which  the  lunatics  belong.  It  has  always  been 
called  ''The  Worcester  County  and  City  Pauper  Lunatic 
Asylum,"  although  the  name  has  never  been  formally  adopted 
by  any  resolution  of  the  committee. 

(a)  8  &  9  \lct  c.  126. 
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Under  these  circumstanoes  a  special  case  was  prepared  for 
the  opinion  of  the  Court,  as  to  which  of  these  charities  was 
entitled  to  the  fund. 

Mr.  Amphktt  appeared  for  the  phdntiffs,  the  treasurers  of  the 
Worcester  Infirnuiry.  He  contended  that  the  bequest  was 
applicable  only  to  an  institution  supported  by  voluntary  con- 
tributions. To  construe  it  otherwise  would  be  to  relieve  the 
ratepayers,  who  contributed  to  the  expenses  of  the  Worcester 
Lunatic  Asylum,  —  a  purpose  hardly  humane  and  charitable, 
within  the  meaning  of  the  testator.  It  was  not  in  the  power  of 
the  visitors  to  aDow  any  extra  indulgence  to  the  patients :  The 
Atiamey-Genaral  v.  Wilkinson  (a).  The  AUamejf^General  v. 
Bamll.  (b)  He  also  referred  to  the  8  $-  9  Vict.  e.  126.  m.  1. 4. 
41.  and  54.,  and  to  the  16  $*  17  Vict.  e.  197.  s.  137. 

Mr.  Halktt,  for  the  <'  Worcester  County  and  City  Pauper 
Lunatic  Asylum,"  submitted  that  the  testator  might  have  in- 
tended this  money  to  be  appUed  to  furnish  additional  comforts 
to  lunatic  patients,  and  in  that  view  it  would  not  go  in  relief 
of  the  rates :  8  ^  9  Vict.  c.  1 26.  s.  4.  The  objects  were  strictly 
<<  humane  and  charitable,"  although  it  might  be  that  the  asylum 
was  supported  by  compulsory  payments:  West  v.  Knight {c)^ 
Thdlussanf.  Woodford {d)^  The  Attomey-OenercdY.  Broton{e)^ 
The  Attomey'-GeneraJ  v.  7%e  Mayor,  Sfc.  of  DubKn(g)^  The 
Attamey'^General  y.  The  Mayor  and  Corporation  of  Carlisle  {h), 
Mitford  V.  Beynokls  (t),  and  Nightingale  v.  Goulboum.  (k) 
He  also  referred  to  the  43  Eliz.  ce.  2.  and  4.,  the  9  Geo.  4. 
e.  40.,  and  the  16  Sf  17  Viet.  c.  137.  s.  62. 

Mr.  Wiehens,  for  the  executors,  cited  Trye  v.  The  Corporation 
of  Gloucester.  (J) 

Mr.  Cairns  {amicus  curiai)  stated  that  a  similar  question  was 
pending  before  the  Lords  Justices  in  the  case  of  PhUpott  v.  The 
President,  Sfc.  of  St.  Georges  Hospital  (m),  wherein  the  decision 
of  the  late  Master  of  the  Rolls,  in  Trye  v.  Tlie  Corporation  of 
Gloucester,  as  to  the  effect  of  the  Mortmain  Acts,  was  called  in 
question,  and  might  possibly  undergo  revision ;  and  if  so  the 
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(a)  1  Beav.  370. 
lli)  1  Ph.  762. 

(c)  1  Ca.  in  Ch.  184. 

(d)  13  Ves.  209. 
Is)  1  Swanst.  265. 

(g)  1  Bli.  (N.  S.)  312.  334. 
(A)  2  Sim.  437. 
(i)   1  Ph.  185. 
(A)  2  Ibid.  594. 
(/)    14  Beav.  173. 
\m)  The  case  of  PhOpoU  y.  The 
President  ^.  of  St,George'8  Hospital 


had  been  transferred  to  the  paper  of 
the  Lords  Justices  to  be  heard  as 
an  original  cause,  but  it  appearing 
that  their  Lordships  were  both  go- 
vernors of  that  insUtution  it  was  set 
down  before  the  Lord  Chancellor; 
and  his  Lordship,  being  in  a  similar 
position  with  the  Lords  Justices  in 
regard  to  this  charity,  the  cause  was 
retransferred  to  the  paper  of  the 
Matter  of  the  BoQs,  where  it  now 
stands  for  argument — Rep. 
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THE  EQurrr  reports. 

validity  of  the  gift  over  to  the  infirmary  in  the  present 
might  be  affected.  ' 

Mr.  Amphlett  replied. 


The  Vice-Changelloe.  Under  the  circumstanoes  of  the 
case  now  before  the  Lords  Justices^  1  do  not  feel  inclined  to 
dispose  of  this  case  entirely  until  that  case  has  been  ad- 
judicated. 

With  regard  to  the  bequest  to  the  **  Worcester  Lunatic 
Asylum,"  for  what  the  testator  calls  ^'  humane  and  charitable 
purposes,"  I  have  strong  doubts  whether  it  is  in  any  way  ap- 
plicable to  an  institution  which  is  supported  merely  by  rates, 
and  more  particularly  to  an  asylum  built,  not  voluntarily,  but 
by  compulsory  payments,  under  the  provimons  of  the  late 
Act  of  Parliament.  No  one  can  deny  that,  to  improve  the 
places  to  which  pauper  lunatics  are  sent  and  maintained,  is  aa 
humane  and  charitable  act ;  and  it  may  be  a  benefit  to  lunadcs 
that  a  building  of  this  description  should  be  erected.  The  ob- 
ject of  the  building,  when  erected,  was  identical  with  that  of  many 
separate  buildings  of  a  similar  character.  The  Legislature,  in 
passing  the  Act  of  1845,  had,  no  doubt,  humane  and  charitable 
purposes  in  view,  but  it  appears  that  this  particular  asylum  has 
been  built  since  that  statute,  which  rendered  the  building  of  it 
in  some  measure  compulsory  upon  the  Justices,  and  not  a  matter 
of  discretion.  The  effect  of  giving  the  legacy  to  this  lunatic 
asylum  would,  I  think,  be  to  relieve  the  rates  to  that  extent, 
and  I  cannot  say  that  such  an  application  of  the  money  would 
be  humane  and  charitable  in  the  sense  intended  by  this  testator. 
The  bequest,  therefore,  will  go  over,  unless  it  be  void  alt<^;e- 
ther,  as  to  which  I  express  no  opinion  at  present. 

Solicitors:    Maples  §f  Pearse ;    White  Sf  Son;  and   T,  G. 
Norcutt. 
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KEMP  V.    THE    WEST   END    OF   LONDON   AND 
CRYSTAL  PALACE  RAILWAY  COMPANY. 

1  HE  plaintiffs  were,  as  executors  of  the  surviving  trustee  of 
the  will  of  Mr.  Nunn,  entitled  to  valuable  leasehold  messuageBy 
lands,  and  premises  situate  at  Balham,  in  the  neighbourhood  of 
Clapham  Common,  in  Surrey,  with  a  power  of  sale  for  long 
terms,  of  which  eighty  years  were  unexpired,  and  in  respeot  of 
which  they  were  in  possession  of  the  rents  and  profits. 
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The  West  End  of  London  and  Cryfltal  Palace  Railway      ,  ^^^-  . 
Company  was  formed  in  1853,  for  the  purpose  of  constructing        Vicb- 
branch  railways  in  connection  with  the  Crystal  Palace  Park  at    ^°^^^* 

Sydenham,  one  of  which  it  was  proposed  to  carry  across  part  of         

the  plaintiffs'  estate.     No  notice  was  given  to  the  plaintiffs  of        Krio^ 
the  promoters'  intention  to  apply  to  Parliament,  nor  did  the     Wssr  End 
plaintifis'  names  appear  in  the  book  of  reference  as  the  lessees     ^'  ^"^\ 
and  owners  of  the  lands,  but  the  names  of  the  freeholder  and       Fjllack 
the  different  imdertenants  were  inserted  therein  as  the  owners      c^I^l^t. 
and  occupiers  or  lessees  of  such  lands. 

The  company  obtained  its  Special  Act  in  1853(a),  by  sec- 
tion  1.  of  which  the  Companies  Clauses    Consolidation  Act,  liminary  to  an 
1845(4),  the  Lands  Clausea  Consolidation  Act,  1845(c),  and  gPjj^^^,^ 
the  Railways  Clauses  Consolidation  Act(i2),  were  incorporated  of  the  name 
therewith.    In  clause  35.  the  name  of  Mr.  Clarkson,  one  of  the  j*^^^^^  ®^ 
undertenants,  appeared  as  the  occupier  of  the  land,  of  which  qaired  for  the 
part  was  required  for  the  railway,  and  as  the  lessee  of  the  house  £^^^^^ 
and  grounds  near  to  which  the  line  was  intended  to  pass,  and  does  not  en- 
for  which  compensation  was  to  be  made  to  him  in  respect  of  any  i^gg^  i^  ^^ 
injury  or  damage  caused  thereto.  2iSI?***il  ^ 

On  the  10th  of  May  1855  the  plaintiffs  were  served  with  a  company  from 
printed  notice  on  behalf  of  the  company,  in  pursuance  of  the  ^^^^f^ 
Special  Act,   1853,  of  the  intention  to  take  certain  of  their  which  they 
la^ds  included  in  a  schedule  annexed.     A  plan  was  also  an-  doenoti^to 
nexed,  upon  which  the  lands  comprised  in  such  notice  were  treat 
delineated.  rt^L^tn 

The  attention  of  the  plaintiflb  having  been  called  to  an  of  the  Railway 
omission   in  the  schedule  as  compared  with  the  plan,  they  in-  Mlidation  Act, 
spected  the  Parliamentary  plans  and  books  of  reference^  and  ^^.^*  ^^  ^  °^* 
then  discovered  the  omission  of  their  names  in  the  book  of  a  raUway 
reference.  company  to 

A  correspondence  thereupon  took  place  with  regard  to  the  Jostiees  to 

necessity  on  the  part  of  the  company  to  amend  the  book  of  ^SSSon^of  a 

reference  under  section  7.  of  the  Railways  Clauses  Consolidation  name  in  their 

Act,  1845,  but  being  unable  to  agree  to  the«terms,  the  com-r  reference, 
pany  had  the  pliuntiffs'  interest  in  the  lands  valued,  and  paid      ^®  ^^^ 

the  amount  of  such  valuation  into  the  bank  under  the  provisions  Special  Bail- 

of  the  Lands  Clauses  Consolidation  Act,  1845,  and   entered  7^7^^^^ 

1853,  em- 

into  the  requisite  bond  for  payment  of  the  purchase  money  powering  the 

company  to 

(a)  16  &  17  Vict  c.  clxxx.  (c)  8  Vict.  c.  18,  Sh^"!^* 

(b)  8  Vict.  c.  16.  lb)  8  Vict.  c.  20.  wopka  npon 

the  landB  de- 
lineated on  the  plans,  and  described  in  the  book  of  reference,  **  containing  the  names  of  the 
owners,  lessees,  or  occupiers,**  taken  in  connection  with  the  7th  section  of  the  Railway  Clauses 
Consolidation  Act,  1845,  does  not  mean  a  strictly  full  and  accurate  description  of  the  seyeral 
parties,  but  merely  such  a  description  as  would  enable  the  subject  matter  in  question  to  be  plainly 
identified* 
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or  compensation  to  be  awarded  for  the  benefit  of  the  partka 
interested.  This  bond  was  served  upon  the  plaintifi  on  the 
4th  of  July,  and  on  the  same  day  the  company  entered  upon 
the  hinds  and  commenced  operations. 

The  plaintiife  thereupon  filed  their  bill  on  the  13th  of  July, 
stating  the  above  circumstances^  and  on  the  following  day  ob- 
tained an  interim  order  to  restrain  the  company  from  prooeeding 
to  construct  the  said  railway  and  works  in  or  upon  such  lands, 
and  from  di^ng,  excavating,  or  raising  any  bank,  or  depositing 
earth  or  other  materials  or  things  upon,  and  from  coounittiiig 
any  waste,  spoil,  or  destruction  in  or  upon  such  lands,  and  from 
in  any  manner  changing  or  altering  the  nature  or  character  of 
the  same,  and  from  entering  upon,  taking,  or  using  any  of 
the  plaintifis'  said  lands  comprised  in  the  notice  of  the  10th  of 
May  1865,  into  which  the  defendants  had  not  already  entered, 
or  any  part  thereof,  and  from  proceeding  in  any  manner  to 
construct  the  said  nulway  and  works  in  or  upon  such  lands,  &a, 
or  any  part  or  parts  thereof. 

Mi.  Bolt  and  Mr.BamU  now  moved  for  an  injunction  to 
restrain  the  defendants  from  continuing  in  and  keeping  posses- 
sion of  the  lands,  &c,  in  terms  substantially  as  above.  Thej 
contended  that  the  omission  of  the  phuntiflb,  as  owners  of  a  par- 
ticular estate  in  the  lands,  from  the  book  of  reference,  prevented 
them  from  making  a  good  title  thereto,  and  that  the  power  of 
sale  which  they  possessed  did  not  enable  the  company  to  take 
the  lands.  The  entering  the  name  of  their  undertenant,  who 
was  merely  tenant  from  year  to  year,  was  not  a  sufficient  enter- 
ing of  the  plaintifib'  interest  in  the  land.  Section  19.  of  the 
Spedal  Act,  1863,  did  not  comprise  the  pltuntifis'  lands,  for 
their  names  were  omitted  from  the  book  of  reference.  There 
was  no  true  description  of  the  land  with  the  names  of  the 
owners.  The  object  of  this  enactment  was  to  let  owners  know 
that  their  lands  were  about  to  be  taken.  The  omission,  there- 
fore, of  the  owners'  names  was  an  omission  of  the  very  point 
of  description  intended. 

Section  18.  of  the  Lands  Clauses  Consolidation  Act,  respect* 
ing  notice,  was  merely  declaratory  of  what  was  to  be  done  under 
certain  circumstances.  [^The  Vice-chancellor.  I  cannot  see 
why  application  has  not  been  made  under  section  7.  of  the  Jtsil- 
ways  Clauses  Consolidation  Act,  1846,  to  correct  this  omis- 
sion.] Section  7.  provided  a  clear  remedy,  but  the  company 
refused  to  use  it,  insisting  upon  the  right  to  make  the  railwaj 
without  the  certificate  of  the  Justices.  If  the  plaintifi  had  no 
power  of  sale,  they  could  not  justify  themselves  to  their  cettioi 
que  trust     The  company  must  first  place  them  on  the  book  of 
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reference,  and  the  Legielatore  had  8ap[>Iied  the  means  for  so 
doing. 

They  cited  HiU  v.  The  Great  Northern  Railway  Cam" 
pany  (a),  and  referred  to  seetions  76.  and  86.  of  the  Lands 
Claoses  Consolidation  Act,  1845. 

27ie  Vtce-ChaneeUar.  Clause  7.  of  the  Bailwajs  Clauses 
Consolidation  Act,  1845,  seems  to  raise  some  doubt,  or  I  should 
have  considered  the  point  dear  enough.  That  danse  seems  to 
imply  the  necessity  of  correcting  any  mistake  as  to  the  owner. 

Mr.  Daniel  and  Mr.  T.  Stevens,  for  the  company,  contended 
that  that  dause  was  permissive  only,  and  not  mandatory.  It 
enabled  the  company  to  have  a  defect  supplied  if  it  should  be 
found  to  interfere  with  the  powers  conferred  upon  it  by  the  Act, 
and  was  intended  purely  for  the  benefit  of  the  company,  and  not 
for  the  protection  of  the  landowner,  who  was  only  entitied  to 
compensation,  which  the  company  was  willing  to  give.  It  was 
impossible  to  say  who  was  meant  by  *^  the  owners,**  to  whom 
notice  was  to  be  given.  [7%«  Vtee-ChaneeUor.  The  inter- 
pretation clause  says  tiiat  the  word  '^ owner"  shall  mean  any 
person  or  corporation  who,  under  the  provisions  of  that  Act,  or 
the  Special  Act,  or  any  Act  incorporated  with  it,'  would  be 
enabled  to  sell  and  convey  lands  to  the  company.  The  only 
question  is  as  to  the  person  to  be  served  with  notice.]  The 
word  <^ owner"  would  not  apply  to  cases  of  compulsory  pur« 
chase.  The  Justices  had  jurisdiction  only  in  cases  of  mistake. 
In  an  omission  through  negligence,  they  would  dearly  have  no 
power.  The  power  given  to  the  company  to  enter  upon  and  take 
lands  was  not  limited  to  the  rights  and  interests  of  the  parties 
described  in  the  book  of  reference  as  owners,  lessees,  and  occu- 
piers, but  it  was  a  power  subject  to  the  provisions  of  the  Special 
Act,  and  the  other  Acts  incorporated  with  it.  This  was  a 
misdescription,  but  the  questicm  of  identity  might  not  have 
arisen  upon  it.  At  all  events,  it  was  not  raised  in  tiie  pre- 
sent case.  The  lands  were  sufficiently  described  in  the  bode 
of  reference,  and  the  company  thought  it  was  proceeding 
regularly. 

Mr.  BoU  replied. 
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The  ViCEvCHANCfiLLOB.  The  question  which  arises  in 
this  case  is  as  to  the  powers  of  this  company  under  its  special 
Act  of  Parliament,  regard  being  had  to  the  Lands  Clauses  Con- 
solidation Act  and  the  Railways  Clauses  Consolidation  Act, 
which  are  incorporated  with  it.  No  question  can  arise  upon 
section  19.  of  the  Special  Act,  per  se,  the  only  doubt  being  in 

(a)  a  Eq.  Rep.  324. 
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oonsequence  of  section  7.  of  the  Railways  Clauses  Consolidation 
Act  being  incorporated  with  it. 

Section  19.  of  the  Special  Act  recites  that  a  book  of  refer- 
ence is  to  be  prepared  containing  the  names  of  the  owners^ 
lessees,  and  occupiers,  as  also  a  map  or  plan ;  and  enacts  that  the 
parties  shall  be  entitled  to  make  their  railway  and  worb 
''  upon  the  lands  delineated  upon  the  said  plans,  and  described 
in  the  said  books  of  reference,  and  according  to  the  levels  defined 
on  the  said  plans  so  deposited  as  aforesaid."  Looking  at  what 
must  be  the  state  of  circumstances  with  regard  to  the  knowledge 
which  the  parties  must  have  about  ownership,  it  would  be 
absurd  to  suppose  that  if  this  clause  stood  alone  the  Legislature 
could  mean  a  description  accurate  in  every  respect  with  regard 
to  ownership,  and  not  one  of  property*  It  cannot  be  supposed 
that  parties  going  to  Parliament  can  by  any  possibility  hare 
the  means  of  accurately  discovering  who  are  the  owners,  lessees, 
and  occupiers  of  land.  The  Legislature  requires  them  to  do  their 
best,  and  therefore,  having  regard  to  the  subsequent  portion  of 
the  section,  that  the  railway  and  works  shall  be  on  the  lines  and 
upon  the  lands  according  to  the  plan,  and  as  described  in  the 
book  of  reference,  I  cannot  construe  the  words,  **  containing  the 
names  of  the  owners,  lessees,  and  occupiers,"  as  meaning  nothiog 
less  than  a  full  and  true  description  of  these  several  parties. 

The  matter  which  created  some  doubt  on  my  mind  was 
that  that  clause  7.  of  the  Railways  Clauses  Consolidation  Ad, 
taken  in  connection  with  clause  19.  of  the  Special  Act,  does 
in  some  d^ree   seem  to  render  it  possible  for  the  Lqpala- 
ture  to  have  meant  such  a  book  of  reference  aa  should  con- 
tun  a  true  and  accurate  description;  for,  without  regarding 
the  question  whether  the  former  clause  is  mandatory  or  per- 
missive —  which  for  thb  purpose  I  do  not  think  is  of  the  least 
consequence — the  Legislature  has  thereby  clearly  expressed  its 
intention  that  the  book  should  be  so  corrected  as  to  f oinish  a 
full  and  accurate  description  of  owners,  lessees,  and  occopiers; 
and  then,  turning  to  clause  19.  of  the  Special  Act,  which  in- 
corporates the  Railways  Clauses  Consolidation  Act,  it  niight  lead 
to  the  conclusion  that,  before  setting  to  work,  the  Le^slature 
intended  there  should  be  a  full  and  perfect  list,  and  not  merely 
a  book  of  reference,  containing  the  best  description  of  the 
owners,  lessees,   and  occupiers.     The  concluding  part  of  the 
section  gives  a  degree  of  colour  to  this  construction :  '^  it  shall 
be  lawful  for  the  company  to  make  the  works  in  accordance 
with  the  list  so  corrected."    It  seemed  to  me  somewhat  doubtful 
whether  the  Legislature  intended  to  give  to  the  parties  the 
power  of  entering,  unless  the  property  were  comprised,  lurt 
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Only  in  the  plan,  but  also  in  a  complete  and  perfect  book  of 
reference,  seeing  that  by  the  same  Act  means  are  furnished  of 
obtaining  that  full,  perfect,  and  complete  list,  and  of  remedying 
any  accident  that  may  have  occurred*  At  the  same  time,  I 
thhik  that  the  words  of  section  19.  are  too  strong,  and  those  of 
section  7.  not  sufficiently  dear,  to  enable  me  to  arrive  at  that 
condusion. 

Now*  incidentally  noticing  that  the  book  of  reference  con* 
tains  the  names  of  the  owners,  lessees,  and  occupiers,  section  19. 
is  certainly  not  strong  enough  for  me  to  say  that  a  thing  is  not 
described  in  the  book  of  reference,  merely  because  the  name  of 
some  one  lessee  or  occupier  is  omitted  therefrom,  so  long  as  it 
is  described  in  such  a  way  that  the  thing  can  be  clearly  and 
plainly  identified  on  the  face  of  it.  I  think  the  difficulty  which 
section  7.  was  probably  intended  reddendo  singula  singulis  to 
correct  is  an  omission  of  the  land  upon  the  plan,  or  of  the 
owner,  lessee,  or  occupier,  in  the  book  of  reference.  The  Act 
requires  the  land  to  be  marked  on  the  plan,  and  the  name 
described  in  the  book  of  reference,  so  that  it  shall  be  described 
in  both*  It  might  happen  that  this  land  might  appear  on  the 
plan  and  be  wholly  omitted  in  the  book  of  reference ;  or  there 
might  possibly  be  no  number,  or  a  wrong  acreage,  and  at  the 
same  time  a  list  of  persons'  names  might  be  coupled  with  such 
a  statement  as  would  be  utterly  incapable  of  affording  any 
means  of  identification,  from  the  fact  of  its  being  entirely  and 
completely  erroneous.  It  might  be  the  repetition,  which  some- 
times occurs  in  transcribing  by  the  person  copying  into  the  next 
line  the  name  of  the  person  in  the  former  linet  Errors  of  that 
kind. may  occur,  and  therefore  the  Legislature  by  this  section  7. 
appears  to  me  to  have  meant  no  more  than  this,  that  where  the 
description  shall  be  so  erroneous  that  the  general  empowering 
clauses  cannot  be  acted  upon,  on  the  ground  that  it  cannot  be 
shown  that  this  very  land  is  described  on  the  plan  and  in  the 
book  of  reference,  —  that  where  that  conjunction  of  circum- 
stances cannot  be  reached,  the  parties  must  go  before  two  Jus- 
tices to  have  that  state  of  things  corrected.  I  think  I  should 
be  laying  too  much  stress  on  the  inferential  view  which  that 
section  may  afford  with  reference  to  the  construction  of  sec- 
tion 19.,  if  I  were  to  say  that  the  words  are  so  plain  that  they 
can  be  modified  in  the  way  indicated  by  section  7.  as  being  in 
accordance  with  the  possible  intentions  of  the  Legislature.  On 
the  other  hand  I  can  see  evils,  which  are  not  inconsiderable, 
that  may  arise  from  this  construction.  A  party  may  be  alto- 
gether omitted  as  owner,  and  not  have  the  slightest  notice  with 
respect  to  his  land,  and  the  Legislature  be  misled  by  supposing 
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that  his  name  is  in  the  book  of  refo^nce^  and  that  he  baa  bad 
notice.  This  seems  to  have  been  the  case  here,  and  it  turns 
out,  in  fact,  that  this  gentleman  has  had  no  notice  whatever.  I 
thinks  however,  if  the  Legishtture  intended  to  obviate  such  an 
evil,  such  intention  should  have  been  pointed  out  more  clearly 
than  it  appears  to  be  in  these  clauses.  I  do  not  think  that  these 
clauses  reach  the  evU,  if  such  it  be,  that  is  here  complained  of. 
In  the  case  of  actual  fraud  this  Court  would,  I  apprehend,  haye 
power  to  reach  that  fraud.  It  has  been  held  that,  notwith- 
standing an  Act  of  Parliament,  fraud  may  be  reached,  whether 
it  be  employed  in  obtaining  an  Act  of  Parliament  or  a  judgment 
of  the  Court  Here  no  question  of  that  kind  arises ;  the  onlj 
question  is  simply  one  of  negligence.  I  suppose  that  the  com- 
pany is  unwilling  to  have  such  questions  raised,  and  that  may 
be  one  reason  why  no  application  was  made  to  the  Joaticefl, 
although  I  do  not  see  why,  if  the  case  be  such  as  is  represented, 
all  obstacles  should  not  have  been  removed  by  making  the  proper 
application;  because,  if  the  affidavit  be  correct,  these  gentlemen 
have  been  grievously  misled.  StiU,  the  company  might  not  have 
wished  to  raise  a  question  of  that  importance  in  this  particDlar 
case,  and,  therefore,  I  cannot  find  fiault  with  it  for  not  chooong 
to  adopt  the  course  of  gomg  before  two  Justices.  I  must,  (here* 
fore,  dedde  this  case  against  the  plaintiflb,  although  I  tlunk 
it  was  not  at  all  unreasonable  for  them  to  raise  the  question; 
for  most  undoubtedly,  either  from  accident,  as  I  am  willing  to 
eonsider  it,  or  negligence,  they  have  been  deprived  of  the  oppor- 
tunity of  asserting  in  Parliament  those  rights  which  they  had  a 
right  to  assert.  I  think  the  proper  course  will  be  to  diaaolfe 
the  interim  injunction,  and  to  refuse  the  present  motion  for 
extending  it,  but  without  costs. 

Solicitors :   Palmer  jr  Nettkship ;   and  Johnstonf  FaTfAar^ 
t[  Leach. 


Vica- 
Chamgeulob  

WooB.  WRIGHT  V.  LORD  MAIDSTONE. 

DemiS^^o  Demurrer,    in  September  1853  the  phdntiff  diaoounted 

a  biu  fOed  by  a  bill  of  exchange   for  lOOOil  dated  the  10th  of  that  month, 

Sf  ^bUi^  drawn  by  Francis  Villiers  upon,  and  accepted  by  the  defoidant, 

exchange,  and  payable  three  months  after  date.     On  seyeral  occaaiona  as 

alleged  and 

proyedto  haye  -^ 

been  giyen  ap  and  destroyed  by  the  drawer  upon  its  being  renewed,  against  the  "^^^P^'^*? 
name  was  forged  to  the  renewed  bill,  fbr  payment,  allow^  on  the  ground  that  Coarti  «  \!1 
have  neyer  assomed  a  jurisdiction  to  grant  relief  npon  an  instrument  shown  to  hate  oMB 
destroyed,  and  npon  which  tiiere  may  be  a  remedy  at  Law. 
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the  bill  became  due  it  was  renewed  bj  the  plaintiff,  who,  ujpon 
each  occasion  of  renewal,  delivered  up  the  previous  bill  to  be 
cancelled,  and  it  was  cancelled  or  destroyed  accordingly. 

Upon  the  occasion  of  the  last  bill,  dated  the  20th  of  October 
1854,  becoming  due,  F.  Yilliers  indorsed  and  delivered  to  the 
plaintiff  another  bill  for  lOOOiL  dated  the  20th  of  January  1855, 
drawn  by  VilUers  upon,  and  purporting  to  be  accepted  by  the 
defendant.  Upon  the  receipt  of  this  last  bill  the  plaintiff 
delivered  up  the  bill  of  the  20th  of  October  1854  to  F.  Yilliers, 
by  whom  it  was  cancelled  or  destroyed.  When  the  last  bill 
became  due  it  was  duly  presented  and  dishonoured.  Notice  of 
the  dishonour  was  given  to  Yilliers,  and  application  made  to  the 
defendant  for  payment,  when  it  was  discovered  that  the  accept* 
ance  of  the  defendant  to  the  last  bill  was  a  forgery.  Yilliers 
absconded,  and  was  out  of  the  jurisdiction. 

The  plaintiff  then  filed  his  bill  against  the  defendant,  alleging 
that  the  bill  of  the  20th  of  January  1855  being  a  forgery,  and 
the  several  previous  bills  which  had  been  accepted  by  the  de- 
fendant having  been  given  up  and  cancelled  or  destroyed,  he  had 
no  remedy  against  the  defendant  at  Law  in  respect  of  the  bill 
of  the  20th  of  October  previously,  but  that  the  defendant  was 
in  Equity  liable  to  pay  the  amount  of  that  bill,  or  of  either  of  the 
prior  bills,  upon  being  indemnified  against  all  claims  and  de» 
mands  in  respect  thereof,  and  offering  to  indemnify  the  defendant 
accordingly  on  payment  of  principal  and  interest. 

It  was  prayed  that  the  defendant  might  be  declared  liable  to 
pay  to  the  plwitiff  the  amount  of  his  acceptance  of  the  20th  of 
October  1854,  with  interest  from  the  20th  of  January  1855, 
and  be  decreed  to  pay  the  same  accordingly,  the  plaintiff  offering 
to  indemnify  him  against  all  dfdms  and  demands  in  respect 
thereof,  and  of  the  several  other  biUs  of  prior  date. 

The  plaintiff,  in  his  a£5davit  annexed  to  the  bill,  stated  his 
belief  that  the  bill  in  question,  as  well  as  the  several  other  bills 
of  exchange,  which  had  been  given  up  to  F.  Yilliers,  had  been 
by  him  cancellect  or  destroyed. 

The  defendant  demurred  to  the  bill  for  want  of  Equity,  and 
also  that  the  plaintiff's  remedy  was  at  Law. 

Mr.  Bolt  and  Mr.  fF.  D.  Lewis,  in  support  of  the  demurrer, 
contended  that  the  plaintiff's  remedy  was  at  Law,  and  that  this 
Court  had  no  jurisdiction  to  relieve  upon  a  destroyed  bilL  The 
Court  would  not  interfere  in  the  case  of  a  lost  bill  where  the 
loss  was  proved,  because  there  would  be  a  remedy  at  Law: 
Mossop  V.  Eadon.  (a)  [Tlie  Vice- Chancellor.  That  case  was 
overruled    by  Hansard  v.  Robinson.  (6)]       Yes,  Hansard  v. 

(a)  16  Ves.  430.  (b)  7  B.  &  Cr.  90. ;  S.  C.  9  Dow.  &  R.  ^0. 
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Bobinsan  restored  the  law.  See  also  Bolton  y.  The  Buhap  of 
Carlisle  (a)  as  to  a  deed  which  had  been  cancelled  by  the  aeal 
being  taken  off  and  destroyed  or  lost.  In  the  case  of  a  lost  bill 
the  indorsee  could  not  sue  at  Law  unless  he  proyed  the  loss,  and 
he  was  therefore  entitled  to  come  into  Equity  to  reooyer  firom 
the  acceptor :  Macartney  y.  Graham  {b\  Pearee  y.  Creswiek  (c\ 
Bamuz  y.  Crowe,  (d)  The  pkuntiff  could  not  come  into  this 
Court  upon  a  forged  bill,  except  upon  the  ground  of  a  necesrity 
for  an  indemnity,  with  regard  to  which  there  was  no  remedy  at 
Law.  No  right  to  an  indemnity  could  exist  except  upon  a  bill 
in  the  nature  of  a  lost  bilL  The  case  of  a  destroyed  Inll  was 
widely  different,  and  in  no  case  had  the  Courts  extended  the 
rule  applicable  to  a  lost  bill  to  one  that  was  destroyed.  [  The 
Vice-ChanceUor  referred  to  the  case  of  Woodford  y.  Whitdey.  (^)] 

The  defendant  was  entirely  innocent  of  the  whole  transacdon. 
The  bills  which  he  had  accepted  were  accommodation  bills,  for 
which  he  had  receiyed  no  consideration.  No  fraud  was  allied 
against  him'.  On  the  other  hand  the  plaintiff  had  been  guilty  of 
erassa  negligenHa  in  not  looking  to  his  new  security  before  giving 
up  the  old  bill.  The  real  question  was,  which  of  two  innocent 
parties  should  suffer.  The  present  case  was  similar  to  that  of 
principal  and  surety. 

Mr.  Speedf  for  the  plaintiff  This  Court  had  jurisdiction  m 
respect  of  a  lost  bill,  even  though ,  there  might  be  a  remedy  at 
Law :  Tercese  y.  Geray  (y) ;  and  would  relieye  if  an  affidavit  of 
destruction  or  loss  were  annexed  to  the  bill,  and  an  offer  made 
of  indemnity:  WalmsUy  y.  Child,  {h)  At  Law  profert  of  a 
bond  might  be  dispensed  with,  and  where  it  oould  not  be  made, 
the  jurisdiction  of  this  Court  was  not  ousted :  Bead  y.  Brook- 
man  (t),  Atkinson  y.  Leonard  (A),  The  East  India  Company  y. 
Boddam  (/),  Glynn  y.  The  Bank  of  England,  (m)  So  also  as  to 
notes  alleged  to  be  lost :  Ex  parte  Greenway  (n).  Macartney  y. 
Graham.  The  rule  as  to  lost  notes  applied  equally  to  the  case 
of  a  destroyed  bilL  The  right  of  the  indorsee  to  sue  the  ac- 
ceptor of  a  bill  of  exchange  is  by  the  custom  o^  merchants,  but 
the  acceptor  is  entitled  to  haye  the  document  deliyered  up  to 
him,  which  could  not  be  done  hi  the  present  case :  HanMord  v. 
Bobinson*  At  Law  no  action  could  be  maintained  without  pro- 
duction and  deliyery  of  the  bill ;  and  although  by  the  Commixi 
Law  Procedure  Amendment  Act,  1852  (<>),  an  action  at  Law 


(a)  2  H.  Bl.  259. 
{hS  2  Sim.  2S5. 
(ci  2  Hare,  286. 
(/)  1  Ezch.  167. 
[e)  Moo.  &  Mai.  517. 

Finch.  301. 

1  Yez.  341. 


(0  8  T.  R.  151. 

{k)  3  Bro.  C.  C.  21S. 

(0    9Ve8.464. 

(m)  2  Vez.  38. 

(n)  6  Vefl.  812. 

(o)   15  &  16  Vict  c  77.  a.  55. 


THE  EQUITT  REPORTS. 

would  now  lie  without  profert,  still  this  Court  had  a  concurrent 
jurisdiction,  and  could  give  more  complete  relie£     It  nowhere 


949 


' 1855. 
Vice- 


appeared  that  this  was  an  accommodation  bill.     The  plaintiff   ^^^^ 
had  given  value  for  it  on  the  fiEuth  of  the  defendant's  name  * 


being  attached  thereto.     The  whole  matter  resolved  itself  into      Wbioht 
the  simple  question  as  between  debtor  and  creditor,  and  not  as        Lord 
between  two  innocent  parties.  Maimtohb, 


The  Vice-Chancellob.  This  is  a  case  of  some  importance 
as  to  the  jurisdiction  of  this  Court  I  do  not  think  I  should  be 
justified  in  assuming,  for  the  first  time,  that  I  have  jurisdictbn 
to  interfere  in  the  case  of  a  bill  of  exchange,  which  is  shown  to 
have  been  destroyed.  Lord  Hardmchey  in  Walmsley  v.  ChUd^ 
observed  upon  the  practice  of  Courts  of  Law  not  dispensing 
with  profert,  and  lays  down,  generally,  the  principles  upon 
which  this  Court  will  grant  relief.  Then,  again,  looking  at  the 
cases  of  Macartney  v.  Graham  and  Mossop  v.  Eadon,  it  would 
seem  that  the  jurisdiction  of  this  Court  has  been  exercised  only 
in  cases  where  the  instrument  has  been  lost,  and  never  in  a  case 
of  this  description*  The  case  of  Mossop  v.  Eadon  is  certainly 
very  strong  to  show  that  this  Court  should  not  interfere ;  but 
in  Macartney  v.  Chraham  the  Fice- Chancellor  of  England 
admitted  the  equity,  stating  that  Mossop  v.  Eadon  had  been 
overruled  by  the  case  of  Hansard  v.  Robinson.  That  was  the 
case- of  a  lost  bill,  as  was  also  the  case  of  Macartney  v.  Graham. 
Mossop  V.  Eadon  was  in  respect  of  a  lost  promissory  note. 

As  regards  the  case  of  lost  bonds,  this  Court  has  always  had 
jurisdiction ;  and  the  Courts  of  Law  had  assumed,  as  to  them,  a 
concurrent  jurisdiction  contrary  to  the  principles  laid  down  in 
the  old  cases,  and  in  Read  v.  Brookham  permitted  a  party  to 
plead  upon  a  lost  deed  without  profert.  Lord  Hardwiche, 
in  Walmsley  v.  Childf  assumes  that  the  Court  has  no  juris- 
diction except  for  the  purpose  of  ordering  an  indemnity  where 
indemnity  is  necessary.  In  Toubmin  v.  Price  {a)  Lord  2%«r- 
low  is  said  to  have  held  in  Atkinson  v.  Leonard  that, 
although  Courts  of  Law  had  assumed  the  jurisdiction  of  dis- 
pensing with  profert  in  permitting  a  plaintiff  to  declare  upon 
a  lost  bond,  yet  that  would  not  oust  the  jurisdiction  that 
had  so  long  prevailed  in  Equity.  Lord  Eldon  also,  in  Ex  parte 
Greenwayy  commented  upOn  the  new  doctrine  of  dispensation 
with  profert  of  a  bond.  By  section  87.  of  the  Common  Law 
Procedure  Amendment  Act,  1854  (ft),  it  is  in  the  discretion  of 
the' Court  or  a  Judge  to  order  that  the  loss  of  a  bill  of  exchange 


(a)  5  Ves.  235.  238. 


(6)    17  &  18  Vict.  c.  125. 
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^^^'  ^      or  other  n^otiable  instrument  shall  not  be  set  up  as  a  defence 

Vies-        to  an  action  founded  upon  such  bill  or  instrument^  provided  a 

Chamckixob    BiiflJrient  indemnity  be  given  against  the  claims  of  any  third 

•  party  in  respect  of  such  instrument 

The  question  here  is  whether  I  could  ever  ground  a  jurisdiction 
upon  an  instrument  which  is  admitted  to  have  been  destroyed. 
When  it  is  distinctly  proved  to  have  been  destroyed^  the  holder 
may  recover  at  Law ;  Chitty  on  Bills  of  Exchange,  (a)  \nPier$on 
Y.  Hutchiruon  (i),  which  is  there  cited.  Lord  EUenborough  said 
'*  If  the  bill  were  proved  to  be  destroyedi  I  should  fed  no  diffi- 
culty in  receiving  evidence  of  its  contents,  and  directing  ihe 
jury  to  find  for  the  plaintiff.  Even  on  a  trial  for  foi^geiy  the 
destruction  of  the  instrument  charged  by  the  indictment  to 
be  forged,  is  no  bar  to  the  proceedings.**  Then,  again,  in 
Hansard  v.  Bobinson  it  was  held  that  the  acceptor  of  a  lost 
bill  could  not  be  compelled  at  Law  to  pay  the  amount,  nn* 
less  the  bill  were  delivered  up,  although  the  plaintiff  oflSsred  an 
indemnity.  Li  that  case  the  bill  was  lost  after  it  had  become 
due.  Then  followed  the  case  of  Woodford  v.  WldUley^  decided 
only  three  years  after  Hansard  v.  Bobinson^  which,  therefore, 
Mr.  Justice  Parke,  who  decided  it,  must  have  had  present  to 
his  mind.  A  distinction  seems  to  have  been  taken  between  the 
case  of  a  **  lost"  hSl,  and  one  in  which  the  bill  was  shown  te 
have  been  destroyed,  and,  therefore,  the  amount  of  the  lost  bill 
was  deducted  in  that  case  from  the  amount  found  due  by  the  jury. 
In  this  case  it  is  alleged  and  distinctly  sworn  that  the 
instrument  has  been  destroyed,  and  this  is  admitted  and  con- 
firmed by  the  demurrer.  K  the  destruction  of  the  docomeot 
had  been  admitted  in  an  action  at  Law  the  Court  must  have  held 
that  the  plaintiff  was  entitled  to  recover.  The  question  being 
still  whether  or  not  it  would  be  so,  if  the  same  question  had 
been  raised  at  Law,  and  the  defendant  had  demurred,  if  I  were 
to  overrule  this  demurrer,  I  should  be  exercising,  for  the  first 
time,  a  jurisdiction  entertiuned  by  Courts  of  Law, —  a  land  of 
interference,  which  has  been  repeatedly  denied.  The  demnn^, 
therefore,  must  be  allowed. 

Mr.  Bolt  asked  that  the  plaintiffs  should  not  have  leave 
to  amend,  upon  the  ground  that  the  bill  of  exchange  having 
been  cancelled,  there  was  nothing  upon  which  to  amend. 

The  Vice-chancellor.  I  allow  the  demurrer  upon 
extremely  narrow  ground, — ^that  the  plaintiff  has  clearly  shown 
that  the  bills  were  destroyed.  It  is  not  so  dear  that  any  relief 
could  be  ^ven  at  Law ;  but  as  that  question  must  be  det^nnined 


(a)  9th  edit  1840,  p.  265. 


(b)  2  Campb.  211. ;  S.  C.  6  Etp.  126. 


THE  EQUITY  REPORTS.  951 

whenever  it  comes  before  the  Court,  it  is  a  matter  for  con-  IS55.  ^ 

eideration  whether  it  would  not  be  better  to  go  at  once  to  a  Wright 

Court  of  Law.     The  phuntiff  may  have  leave  to  amend.  J^- 

Costs  to  be  costs  in  the  cause.  Maidstonb. 

Solicitors :  Harrison  jf  Lewis  ;  and  Joseph  Ivimey. 


LLOYD  p.  THE  SOLICITORS'  AND  GENERAL       chI^b 
LIFE  ASSURANCE  SOCIETY.  Wood. 

JxLR.  WALFORD  moved,  on  behalf  of  S.  Nickson,  one  of  the  When  notice 
defendants  in  the  cause,  that  the  service  of  the  notice  of  replica-  ^Jd  waTnor 
lion,  filed  in  the  cause,  might  be  set  aside  for  irregularity,  and  served  on  the 
the  replication  taken  off  the  file,  with  costs,  under  the  following  ^^^r  a 
circumstances:  —  Replication  was  filed  on  the  21st  of  June  month  from 
1855,  and  notice  thereof  served  on  Mr.  Nickson's  solicitors  on  fiihig^of  the 
the  25th  of  July  following.    Under  the  General  Order  23.  of  "plication, 
the  26th  of  October  1842,  notice  of  the  replication  is  required  refosed  to 
to  be  given  to  the  adverse  party  on  the  same  day,  on  which  the  ^^  «»»d«  t*^« 
replication  is  filed.     He  cited  Johnson  v.  Tucker  (a),  Wryht  v.  inegnlarity  or 
AngU{b\«,^^iFriendy.8oUy.(c)  SiSdo^^"*" 

The  Vice-chancellor.    Did  you  communicate  with  the  other  the  file,  bnt 
side  before  coming  to  the  Court  ?  time^ 

Mr.  Walford.    I  cannot  say  whether  any  communication  was  closing  the 

J  .  eTidence  to 

made  or  not.  eight  weeks 

Mr.  W.  M,  James^  contrh.     The  decision  in  Wright  v.  Angle  ^^  ?!**'' 

was  made  upon  due  consideration,  and  Johnson  v.  Tucker  was  notice,  ezcln- 

cited  to  the  Court     The  Vice-Chancellor  Wigram  refused  to  fi^eo^the 

•^  long  yacfttion, 

give  costs  in  that  case.     The  not  giving  proper  notice  under  and  gare  no 
Order  23.  would  not  make  the  replication  irregular,  and  this  dSSduat  not 
Court  would  not  take  it  off  the  file.     The  defendant  ought  to  having  pre- 
have  applied  to  enlarge  the  time  for  closing  the  evidence.  mnni<»tS™' 

Mr.  WaJford  replied.  ^th  the 

^  '  plaistiffik 

The  Vice-Chancellob.  I  certainly  think  that  when  jud^meia, 
notice  of  the  replication  having  been  filed  was  ^ven  to  the 
defendant,  he  should  also  have  been  informed  of  the  time  when 
it  was  so  filed.  The  not  serving  this  notice  in  time  may  have 
been  a  slip  on  the  part  of  the  plaintiff;  but  whether  it  were  so 
or  not,  the  defendant  ought  not  to  suffer  for  the  plaintiff's  mis-  . 
take.  On  the  other  hand,  the  defendant  should  have  com- 
municated with  the  pldntiff  before  coming  to  make  this  applica* 

(a)  15  Sim.  599.  (h)  6  Hare,  107.  (c)  10  Beav.  829. 
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tioiL  I  think  it  13  the  duty  of  the  Court  to  diBOonn^  all 
applications  of  this  nature,  and  therefore  shall  not  give  anj 
costs.  The  defendant  is  clearly  entitled  to  be  placed  in  the 
same  position,  with  regard  to  time,  as  if  replication  had  been 
filed  on  the  day,  upon  which  the  notice  was  served.  In  Wright 
V.  Afiffle  the  Vice-Chancellor  Wigram  treated  the  order  requir- 
ing notice  to  be  given  on  the  same  day  as  entirely  directory. 
He  thought  the  application  in  that  case  should  have  been  to  ex- 
tend the  time,  and  refused  the  motion.  Following  that  case,  I 
think  the  proper  course  will  be  now  to  enlarge  the  time  for 
closing  the  evidence  to  eight  weeks  from  the  service  of  the 
notice  of  replication,  exclusive  of  the  long  vacation. 

Solidtors:  Mawe  jp  Son;  and  W.  Jonei, 


LOBD 

Chakcellob.  rpgjj  ATTQENEY-GENERAL  v.  ALFORD. 

Jan,  22.  26. 

irilMle-^^  1  HIS  was  an  appeal   from    a    decree  of  yioe-Chancellor 

qneathed  the  Sttiari,  whereby  he  had  (inter  alia)  chained  the  defendant,  an 

peTwnaTest^  executor  and  trustee,  with  interest  at  5L  per  cent,  on  certain 

to  hisezecator  balances  in  his  hands,  and  had  directed  that  annual  rests  shoold 

C.  upon  trust, 
for  the  relief 
of  each  persons 
resident  in  the 
parish  of 
St.  E.,  as 
therein  men- 
tioned; and 
he  directed 
that  the  said 
residue 
•*  should  re- 
main in  the 


be  made  in  the  account. 

The  testator,  the  Bev.  James  Cutler,  by  his  will  dated  in 
1840,  after  making  certain  bequests,  chiefly  charitable,  be- 
queathed the  residue  of  his  personal  estate  and  effects  to  the 
defendant,  whom  he  appointed  his  executor,  *'  to  pay  and  apply 
the  same  to  the  relief  of  such  persons  resident  within  the 
parish  of  St  Edmunds,  in  the  city  of  New  Sarum,  as  might 
be  sufferers  from  accidental  losses  or  misfortunes,  and  which 
hands  of  c,  to  should  not  have  been  occasioned  in  any  way  by  their  own  im- 
sach portions     prudence  or  misconduct;"  and  he  directed   that  the  ^'siid 

residue  should  remain  in  the  hands  of  his  executor,  to  be  be- 
stowed in  such  portions  as  the  cases  might  deserve,  with  the 
joint  consent  and  approbation  of  the  rector  and  churchwardens 
the  rector  and    for  the  time,  being  of  the  said  parisL" 

churchwardens 

for  the  time  being  of  the  said  parish  of  St  E.**  The  executor  accepted  the  trust,  but  did  not 
disclose  it.  but  mixed  certain  portions  of  the  trust  fhnd,  as  they  were  from  time  to  time  reeeiTed 
by  him,  with  his  own  moneys,  and  then  invested  certain  sums  in  stock  in  his  own  name  "to 
secure  the  funds  of  the  charity."  Upon  an  information  filed  in  the  name  of  the  Attomey-Gencnlr 
twelve  years  after  the  death  of  the  testator,  for  an  account  generally,— 

Held  (varying  the  decree  of  the  Court  below)  that  the  executor  was  not  to  be  charged  wi& 
interest  at  5  per  cent  on  the  balances ;  and  that  annual  rests  should  not  be  made  in  the  aeoosot 

HM  also,  that  the  principle  upon  which  the  Court  proceeds  is,  to  charge  an  executor  or  iroiM 
only  with  that  which  he  has  received ;  or  that  which  it  may  be  proper  to  say  be  ooghC  to  hun 
received,  or  that  which  he  is  estopped  from  saying  that  he  did  not  receive. 


as  the  cases 
might  deserve, 
wiUi  the  joint 
consent  and 
approbation  of 
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The  facts  which  constituted  the  breach  of  tnist  on  the  part 
of  the  executor^  as  given  in  the  evidence,  are  stated  by  the 
Lord  Chancellor  in  delivering  his  judgment. 

Mr.  MaUna  and  Mr.  G.  M.  Giffardy  for  the  appellant,  the 
executor,  relied  upon  Raphael  v.  Boehm  (a),  Roche  v.  Hart{b), 
Cracieit  v.  Bethune  (c),  Tebbs  v.  Carpenter  (d).  The  Attorney" 
General  v,  Solly,  (e) 

Mr.  Bacon  and  Mr.  Surrage^  for  the  relators,  cited  Stackpooh 
V.  StachpooU  {g\  mUiams  v.  Powell  {h\    Walker  v.   Wood- 
trard  (t).  Court  ▼.  Roberts.  (A) 
.    Mr.  Giffard  in  reply. 

The  Lobd  Chancbllob.  This  is  an  information  filed 
against  the  defendant,  the  sole  executor  of  a  gentleman  of  the 
name  of^  Cutier,  who  died  in  1840.  The  testator  by  his  will 
gave  to  his  sister  a  life  interest  in  a  sum  of  9000/.  3|  per  cent 
ammities.  She  died,  however,  a  few  months  after  him.  He 
also  by  his  will  gave  nearly  all  his  property  (from  SOOOiL  to 
IO9OOO/.)  in  large  legacies  to  different  charitable  institutions; 
and  he  then  proceeded  thus :  —  ^  As  to  the  rest,  residue,  and 
reminder  of  my  mopey  and  securities  for  money,  personal 
estate,  and  effects  whatsoever  and  wheresoever,  I  will  and 
direct  that  my  executor,  hereinafter  named,  shall  pay  and 
apply  the  same  to  the  relief  of  such  persons  resident  within 
the  parish  of  St.  Edmunds,  in  the  city  of  New  Sarum,  as 
may  be  sufferers  from  accidental  losses  or  misfortunes,  and 
which  shall  not  have  been  occasioned  in  any  way  by  thmr 
own  imprudence  or  misconduct;  and  I  will  and  direct  that 
the  said  residue  of  my  estate  and  effects  shall  remain  in  the 
hands  of  my  executor,  to  be  bestowed  in  such  portions  as  the 
cases  may  deserve,  with  the  joint  consent  and  approbation  of 
the  rector  and  churchwardens  for  the  time  being  of  the  said 
parish  of  St.  Edmunds;"  and  he  appointed  the  defendant 
his  sole  executor.  The  will  was  proved  by  the  defendant  in 
May  1840 ;  and  he  proceeded  to  collect  the  assets  and  pay  all 
the  legacies,  amounting  to  10,000/.  or  thereabouts.  After  paying 
those  legades,  there  remuned  in  his  hands,  as  residue,  a.  sum  of 
2100/.  3^  per  cent,  annuities,  soon  afterwards  converted  into 
3^  per  cents.,  now  3  per  cents.  I  say  there  remained  that 
sam  with  accumulations;  there,  in  fact,  had  remained  only 
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1855.        2000£|  and  then  he  Tepnrchaaed  1002L  which  had  been  sold  ool 
X^,„)        That  sum  of  2100iL  annuities  has  been  treated  by  all  parties  ss 
Chancbllob.  the  amount  in  the  3^  per  cents,  which  remained  to  be  fspoeed 
of  as  part  of  the  residue;  and  the  Master  has  found  (a  (bxX  mi 
disputed)  that^pon  a  certun  day  in  February  —  why  thai  daj 
was  fixed  upon  I  am  not  aware  —  it  was  assumed  by  all  psrtks 
that  the  residue  was  to  be  considered  as  asoertainedj  and  there 
remained  in  his  hands  not  only  this  2100L  stocky  but  a  sum  of 
9142L  odd  in  cash.     What  then  took  place  was  this :  soon  ate 
that  period  he  purchased  in  his  own  name  a  sum  of  800iL    He 
had  no  consols  of  bis  own,  but  he  purchased  a  sum  of  80QI1 
consols ;  and  he  swears  in  his  answer  and  in  his  affidavit  tht 
he  purchased  that  sum,  intending  it  as  an  appropriation  of  w 
much  of  that  sum  of  914iL     He  never  receiyed  the  dividends 
on  that  sum  of  800/.  for  three  years  and  a  half,  but  he  regolarlj 
received  the  dividends  upon  the  3^  per  cents.,  and  then,  at  the 
end  of  1847,  being  about  four  years  after  the  residue  had  beei 
ascertained,  he  made  another  pmrchase  of  1436iL  consols,  bemg 
a  sum^'greatly  more  than  the  amount  of  the  cash  that  was  in  his 
hands  at  that  time,  upon  any  mode  of  calculating  it.    What  he 
says  is,  that  wishing  to  make  the  charity  secure,  there  being  i 
sum  of  1250L  which  had  been  paid  to  him,  he  purchased  it  all 
into  the  consols,  meaning  to  appropriate  it  all  as  belonging  to 
the  charity.     He  did  not  earmark  it,  but  only  purchased  it  as 
so  much  consols  in  his  own  name.    He  never  received  any  put 
of  the  dividends  upon  that  for  five  years  and  a  half.  He  reoeiTed 
the  dividends  of  the    14362.    and  the  800i:,  making  22361 
consols,  and  shortly  afterwards  he  was  questioned  as  to  the 
mode  in  which  he  had  dealt  vrith  the  residue  which  it  was  his 
duty  to  apply  under  the  trusts  of  the  wilL     ffis  attention  being 
called  to  what  he  understood  as  threatening  proceedings  (and 
which  I  think  was  quite  proper)  telling  him  that  he  wcrnU 
be  made  responsible  for  what  be  had  got,  he  then  caused  to  be 
calculated  (thinking  he  had  done  wrong)  what  would  have  been 
the  amount  of  3^  per  cents,  if,  instead  of  dealing  in  this  an- 
gular manner  vrith  the  residue,  he  had  from  time  to  time  alirayB 
invested  every  sum,  as  it  was  received,  in  the  purchase  of  addi- 
tional 3}  per  cents.     He  then  found  that  that  wonld  baT^ 
amounted  to  4400Zi  3^  per  cents.,  and  he  presented  a  peti- 
tion, under  the  Trustee  Belief  Act,  to  bring  that  aiim  io^ 
Court,  thinking  he  had  absolved  himself  from  aU  liabilitji  aod 
saying,  ''I  am  ready  to  appropriate  that  as  being  tbe  soD) 
without  reference  to  any  past  dealing^,*'  and  asking  tbe  Cooit 
to  frame  a  scheme  as  to  the  mode  in  which  the  Amd  ebooid 
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l>e  adBunistered.     This  was  done  in  January  1853|  and  in 
the  next  month,  Febniary»  a  week  or  ten  days  afterwards, 
the  present  information  was  filed,  chai^ng  him  as  account- 
able for  the  whole  residue,  not  upon  the  principle  of  any 
appropriation,  but  calling  upon  him  to  account.     Nothing  is 
aaid  in  the  prayer  of  the  information  as  to  the  mode  in  which 
he  is  to  be  made  accountable,  but  he  is  charged  with  having  had 
the  residue  in  his  hands.    The  matter  coming  on  before  the  Vice" 
ChaneeUorj  he  thought  the  defendant  was  chargeable  with  the 
residue,  including  as  part  of  that  residue  the  half  yearly  divi- 
dends which  he  should  from  lime  to  time  have  received  upon 
the  2100iL  3^  per  cents.,  with  interest  at  5  per  cent,  and 
making  an  annual  rest;   and  it  is  against  that  part  of  the 
decree  that  an  appeal  was  presented  and  heard  before  me. 
The  question  lies  in  the  narrowest  compass.     The  only  doubt ' 
is,  what  is  the  prindple.  applicable  to  it  ?    First  of  all  it  is  a 
question  as  to  what  conclusion  I  am  to  come  to  as  to  the  con- 
duct of  this  gentleman  in  point  of  fact ;  and  secondly,  what  are 
the  principles  which  regulate  this    Court   in    dealing  with 
executors  and  trustees  having  money  in  their  hands  which  they 
ought  to  invest,  but  which  they  do  not  invest;  —  what  is  the 
mode  in  which  it  is  to  deal  with  them  in  respect  to  interest  — 
whether  at  4  or  5  per  cent.,  or  compound  interest  at  6  per  cent, 
or,  under  some  drcumstanoes,  to  make  them  liable  for  the  amount 
of  consols  which  would  have  been  forthcoming  if  they  had  pro- 
perty invested  it.     Now  I  have,  ever  since  I  was  first  at  the 
bar,  always  felt  that  to  be  one  of  the  most  imintelligible  ques- 
tions possible ;  there  is  no  defining  the  rule.    Prim&facie^  everj 
executor  and  trustee  who  holds  money  in  his  hands  is  diarge- 
able  with  having  that  money  forthcoming,  and  to  be  charged 
with  interest  at  4  per  cent., — almost  always  to  be  charged  with 
interest,  because  it  must  be  presumed  he  made  interest,  and 
the  interest  of  the  Court,  as  it  is  called,  is  4  per  cent,  which 
was  a  sort  of  medium  in  former  times  between  that  which 
a  vigilant  and  a  slu^^  trustee  would  get     The  former  got  5 
per  cent,  and  the  latter,  perhaps,  3  per  cent,  and  this  Court 
has  always  treated  4  per  cent  as  the  interest  to  be  diarged. 
That  being  so,  the  Court  has,  since  Iceased  to  be  a  practitioner 
in  it,  broken  in  upon  that  principle  rather  more  than  it  did 
previously.     Although  it  did  so  to  some  extent  whilst  I  was 
a  practitioner,  the  practice  has  gradually  crept  in  to  charge 
executors  with  5  per  cent,  and  sometimes  with  compouhd  in- 
terest    That  is  comparatively  modem,  because,  as  I  remarked 
at  the  time  the  matter  was  argued,  the  case  of  Raphael  v. 
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Boehm,  before  Lord  Eldon,  always  left  a  great  impresaiod 
upon  my  mind,  when  he  said  it  was  the  first  instance  of  the 
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Chancellob.   Jrind  he  had  ever  seen,  and  he  hoped  it  would  be  the  last, 
—  meaning,  I  suppose,  that  it  was  a  harsh,  and  not  a  justifi- 
able mode  of  dealing.     I  will  state  shortly  why  I  confess  I 
do  not  quite  understand  the  principle  upon  which  the  Court 
proceeds  in  these  cases.   I  do  not  know  that  I  shall  not  be  able, 
neyertheless,  satisfactorily  to  come  to  the  conclusion  I  do  in  the 
present  case.    But  I  do  not  quite  understand,  I  admit,  the 
grounds  on  which  the  Court  has  proceeded.    It  is  stated  in 
many  of  the  cases  that  it  is  done,  sn  pcenam,  to  punish  the 
executor.     What  is  the  meaning  of  that,  —  to  punish  the 
executor?    Why  not  punish  him  by  making  him  account  foe 
more  principal  than  he  has  received,   if  you  punish  him  by 
making  him  account  for  more  interest  than  he  has  received  ? 
What  I  think  the  Court  ought  to  do  is,  to  charge  lum  only  with 
that  which  he  has  received,  or  that  which  it  is  justly  entitled  to 
say  he  ought  to  have  received,  or  which  it  is  justifiably  entitled 
to  say  we  think  he  did  receive.     Either  it  was  proved  that  he 
did,  or  he  is  estopped  from  saying  that  he  did  not.     I  do  not 
think  there  is  any  other  intelligible  ground  for  charging  an 
executor  with  more  interest  than  he  has  made,  than  one  of  those 
propositions.     If  it  is  not  misconduct  which  warrants  the  Court 
in  coming  to  the  conclusion  that  in  point  of  fact  he  did  receive  or 
is  estopped  from  saying  that  he  did  not  receive  interest, — ^if  it  is 
not  misconduct  contributing  to  one  of  those  results,  it  does  not 
seem  to  me  to  be  a  ground  for  charging  him  with  anything  he  did 
not  receive.    Here  I  observe  one  of  the  grounds  of  mbconduct 
relied  upon  by  the  Vice-chancellor  (which  is  great  misconduct, 
but  not  misconduct  except  in  the  way  I  will  presently  mention) 
is  that  the  defendant  did  not  communicate  this  matter  to 
the  rector  and  churchwardens.    That  was  extremely  improper 
conduct,  no  doubt,  but  not  in  itself  such  conduct  as  enables 
me  to  make  any  alteration  in  the  mode  in  which  he  is  to  be 
dealt  with,  in  point  of  interest.    It  is  not  misconduct  that 
has  benefited  him,  unless,  indeed,  it  can  be  taken  as  evidence 
that  he  kept  this  money  fraudulentiy  in  his  hands,  meaning 
to  appropriate  it  to  himself  by  keeping  it  a  secret  from  the 
rector  and  churchwardens,  and  from  every  one.     In  sudi  a 
case  I  think  the  Court  may  fairly  be  justified  in  dealing,  m 
point  of  fact,  very  harshly  with  an  executor,  because  it  may 
fairly  be  inferred  that  he  did  use  the  money  in  speculation,  by 
which  he  either  made  5  per  cent,  or  he  ought  to  be  estof^ied 
from  saying  he  did  not  make  5  per  cent.,  because  in  tiddog 


THE  SQX7ITY  REPORTS. 


957 


money  in  that  wajy  and  speculating  with  it,  you  cannot  inquire 
what  have  been  the  actual  proceeds,  and  therefore,  you  are 
entitled,  on  application  of  the  principle.  In  odium  spoliatoris 
omnia  pr^Bsumuntur,  to  assume  that  he  did  make  that,  if  that 
were  a  reasonable  conclusion.  But  I  must  say  in  fairness  to 
this  gentleman,  looking  at  the  circumstances,  that  I  cannot 
believe  that  that  was  a  fair  interpretation  to  be  put  upon  his  con- 
duct I  am  bound  to  say  he  acted  extremely  improperly  in  not 
communicating  the  charity  to  the  rector  and  churchw/urdens,but 
I  think  the  circumstances  of  the  case  show  me  that  there  has 
not  been  misconduct.  There  has  been  culpable  negligence,  no 
doubt  Possiblyi  behind  that,  he  had  a  desire  of  being  con- 
sidered to  have  a  control  and  influence  —  he  might  have  sup- 
posed it  would  give  him  a  position  in  the  town.  I  dare  say 
there  are  local  politics  there,  as  well  as  general  politics,  and  he 
might  have  kept  this  money  in  his  hands  improperly,  without 
letting  the  rector  and  churchwardens  know  anything  about  it ; 
bnt  I  do  not  think  it  possible  to  impute  to  him  that  he  meant 
to  appropriate  this  money  to  his  own  use.  Why  ?  In  the  first 
place,  the  testator  had  died  at  Salisbury,  and  was  known  to  have 
left  several  large  charity  legacies,  the  chief  of  which  were  con- 
nected with  the  place ;  however,  he  left  all  his  property  in  a 
general  way  to  charities.  It  is  hardly  within  the  range  of  pos- 
sibility to  suppose  that  somebody  should  not  have  had  the 
curiosity,  to  look  into  the  public  papers,  as  the  will  of  everybody 
who  leaves  charitable  legacies  in  these  days,  is,  as  we  see,  almost 
every  week  stereotyped.  That  was  not  the  case,  perhaps,  eight 
or  ten  years  ago ;  but  it  being  known  that  a  rich  man  had  died 
there  who  had  notoriously  given  all  his  property  in  charitable 
trusts,  I  think  that  there  was  some  one  who  would  have  had  the 
curiosity  to  look  into  his  will,  and  it  would  not  have  been  a 
likely  thing  that  a  man  could  keep  it  a  secret  This  gentleman 
is  a  man  of  high  respectability,  and  I  think  it  is  impossible  to 
suppose  that  he  would  have  concealed  it ;  but  if  he  did,  he  must 
have  known  that  it  must  have  been  entirely  defeated  by  the 
fact  that  the  witnesses  of  the  will  (I  do  not  know  that  that 
would  have  been  conclusive)  were  three  of  his  own  clerks.  It 
is  impossible  that  he  could  have  run  the  risk  of  neither  of  them 
knowing  what  was  contained  in  that  wilL  But  more  than  that, 
he  had  in  1847,  which  was  some  years  after  the  residue  had 
been  ascertained,  the  will  copied  out  by  one  of  his  clerks  in  a 
book  entitled  Cutkf^s  Charity.  It  is  to  be  observed  that  the 
entry  contained  nothing  else  but  a  copy  of  the  will,  no  accounts 
were  entered  in  the  book ;  but  there  it  was,  '<  Cutler's  Charity  ^ 
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.  >^^-  ,  in  g3t  letters  ontside  of  it»  open  in  the  office,  aocesdUe  to 
Lord  evexy  one.  It  may  be  said  that  no  one  would  take  the  tronlle 
Cbamcqxos.  of  reading  it  It  was,  however,  a  subject  of  chance  so  vm 
Attoriibt-  improbable  that  it  should  not  at  some  time  or  other  have 
attracted  attention.  But  did  it  not  attract  attention?  Tkt 
fact  was,  it  was  known  to  one  of  the  clerks,  throng  whom 
it  eventually  transpired, —  it  is  true  upon  his  death-bed,  —  but 
knowing  of  the  trust  he  applied  to  Mr.  Alford,  xepreeentii^ 
himself  as  being  a  fit  object  of  the  charity.  He  was  denied  hy 
Mr.  Alford,  as  not  being  a  fit  object  of  it.  The  executor  re- 
fused to  acknowledge  him  as  a  fit  object  of  the  charity,  and  be 
necessarily  put  himself  in  a  situation  to  encounter  his  hostility ; 
therefore,  one  of  his  own  clerks  was  angry  with  him,  knowii^ 
that  there  was  this  residuary  fund  applicable  to  charity.  It 
was  impossible  for  him  to  have  supposed  that  this  would  go  un- 
noticed by  anybody.  I  confess,  therefore,  any  assumption  of 
that  sort  seems  to  me  to  be  entirely  excluded  from  the  dreom- 
stanoes  of  the  case.  Now,  let  us  look  at  what  his  conduct  m& 
It  appears  that  having  about  914/1  in  his  hands  at  the  time,  or 
very  soon  after,  he  purchased  800L  consols;  he  purdiased 
it  —  he  does  not  say  so,  but  I  take  it  that  is  what  he  means 
—  as  a  security  for  the  charity,  -—  so  as  to  be  forthcoming; 
and  at  the  end  of  three  or  four  years,  at  the  end  of  1847  or 
beginning  of  1848,  in  order  to  secure  the  charity,  he  purchased 
another  large  sum.  I  was  much  struck  with  the  fiict  that  there 
was  nothing  earmarked  as  belonging  to  the  charity  — a  most 
improper  course  of  dealing  with  it,  no  doubt ;  but  I  must  say 
that  his  own  oath  is  positive  that  this  was  intended  by  him 
as  an  appropriation  to  the  charity ;  and,  strange  as  the  tzans- 
aetion  may  seem,  there  is  a  circumstance  that  leads  me  veiy 
much  to  the  conclusion  that  he  is  truthful  in  that  repreeenta- 
tion,  which  is  this  —  that  he  never  received  one  dividend  on  it, 
from  b^;inning  to  end ;  but  at  the  time  he  makes  the  second 
investment  he  received  SOL  dividend  upon  a  prior  investmeot 
which  he  had  made  three  years  and  a  half  before,  and  he  then  let 
it  go  on  for  five  years,  and  never  received  any  dividend.  Then 
he  purchased  more  in  the  same  manner,  as  he  swears,  by  way  of 
appropriation  for  the  charity.  I  do  not  think  it  inconsistent  with 
an  honest  intention  of  a  negligent  man  liking  to  retain  inflnenw% 
in  following  literally  the  terms  of  keeping  the  fund  in  his  own 
hands,  thinking  that  it  gave  him  a  certain  control  or  inflneooft 
I  do  not  think  it  inconsistent  with  that ;  and  that  is  the  inter* 
pretation  I  put  upon  his  conduct.  I  confess,  looking  at  A» 
whole  of  the  evidence,  my  opmion  i^  that  he  was  a  gentlemn 
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misconceiying,  and  grossly  neglecting,  his  duty,  but  still  pre- 
serving the  fand,  and  having  it  either  invested  in  consols,  or 
€X>n8ols  bought  as  a  security  for  it,  in  whichever  way  you  choose 
to  take  it.     Under  these  circumstances, — I  confess  not  without 
Bome  degree  of  reluctance,  because  I  wish  that  I  had  the  power 
of  punishing,  so  to  say,  executors,  but  I  do  not  think  I  am  entitled 
to  do  it —  this  is  Uie  decree  which  I  think  ought  to  have 
been  made,  and  which,  therefore,  I  must  substitute  for  that 
which  was  made  by  the  Vtce- Chancellor.    I  think  he  is  account* 
able  only  for  the  original  money,  and  the  dividends  from  time 
to  time  received  upon  the  21002.,  with  simple  interest  at  4  per 
eent.     This  is  all,  I  think,  he  is  accountable  for.     I  should  be 
very  glad  to  say  that  he  ought  to  pay  5  per  cent,  but  I  do 
Bot  tUnk  I  can.    I  not  only  infer  that  he  has  not  made  any 
profit,  biit  I  think  the  circumstances  demonstrate  to  me  that  he 
has  not  made  a  profit.    The  money  is  not  earmarked.    If  he 
did  make  a  profit  by  the  precise  trust  money  which  he  received, 
on  the  other  hand,  he  appropriated,  so  as  not  to  make  a  profit, 
money  that  he  obtained  aliunde ;  it  substantially  amounts  to 
this  —  that  he  made  no  profit     That  being  so,  I  think  he  is 
only  accountable  for  the  914Z.,  and  each  dividend   on  the 
21001,  with  simple  interest  at  4  per  cent ;  but  I  think,  he 
baving  purchased  these  consols,  as  he  says,  if  the  plaintiffe  find 
upon  a  calculation  that  it  is  more  to  their  interest  to  take  that» 
they  are  at  liberty  to  do  so ;  so  again,  he  having  purchased  the 
4400L  3^  per  cents.,  now  reduced  to  3  per  cents.,  if  it  is  more 
to  their  interest  to  take  that,  they  are  at  liberty  to  do  sa 

As  to  the  costs,  I  think  the  defendant  ought  to  pay  them 
all,  as  between  party  and  party,  up  to  the  hearing ;  for  the  in- 
formation was  a  very  proper  one,  and  it  was  necessarily  occa- 
sioned by  the  defendant's  own  conduct  I  do  not  know  whe- 
ther gentlemen  at  the  bar  have  felt  the  same  difficulty  that 
I  have ;  I  never  could  satisfy  myself,  if  an  executor  had  been 
acting  wrong,  what  rate  of  interest  he  ought  to  be  charged 

with. 

The  decree  below  varied  acoor£ngly. 

Solidtors:    Edwards,  Badcliffe,    jr   Co.;    and   Walker   jr 
Harriion. 


1855. 
* r--^ 

LOBD 
CBAKOBUX>Bii 


ATTOBmBT- 

Gbnxral 

V, 

AuroBDb 
JwdgmauL 


THE  EQUTTT  BEFOBTB. 


Lord 

^tTT^  BURROWS  r.  WALLS. 

Feb,  28. 

^^  ^'^  '     IHIS  was  an  appeal  from  an  order  on  further  directions 

Jl  teststor 

by  his  wiii^  made  by  Yice-Chancellor  Wood,  dated  the  26th  of  July  1854, 

™***®^  ^^^^*  whereby,  he  had  in  effect  declared  that  an  acting  executor  and 

hig  real  and  trustee  was  alone  liable  to  account  for  the  balance  of  the  testa- 

SOTdd^be^t*  ^^^^^  estate,  and  that  the  two  others  were,  under  the  (urcum- 

in  by  his  three  stances  following,  exonerated. 

wid!M"c^^  Thomas  Burrows,  by  hb  will,  dated  the  5th  of  October  1825 

▼ertedinto  a  (inter  alia)  gave,  devised,  and  bequeathed  unto  the  defendants 

andtheprodace  John  Walls,  Henry  Cowell,  and  Samiiel  Newsham,  all  the 

invested  in  the  residue  of  his  real  and  personal  estate  upon  trust  for  sale ;   and 

names  of  the         ,  ,  • 

three  ez-  directed  them  to  invest  1200/.  thereof,  and  pay  the  dividends 

ecoton  upon      ^  y^  ^jf^  f^^  jjPg .  ^j^^  •£  g^^  dividends  should  not  amount  to 

trust  for  nis  ' 

irife  for  life,  60L  'pet  annum,  then  the  trustees  were  to  make  up  such  annual 
toithto'be*'  sum  of  50L  out  of  the  principal ;  and  after  her  decease  he 
equally  divided  directed  that  the  trustees  should  apply  the  said  dividends,  and 
^dl^  when  ^^  the  interest  and  dividends  of  the  residue  of  his  sidd  real  and 
^e  youngest  personal  estate,  to  and  towards  the  m^tenance,  education,  and 
twenty-one.  advancement  of  his  children,  until  they  should  respectively 
'^^^ted^th'"  **t*i^  ^6  ^^  ^^  twenty-one  years.  And  the  testator  gave  the 
tmst,  con-  residue  of  his  said  estate  to  and  among  all  his  children  who 
pp^ty!*and  ^^^^^  ^e  living  when  the  youngest  should  attain  the  age  of 
paid  the  annual  twenty-oue  years,  and  the  issue  of  such  of  them  as  should  be 
w^^^g*^  then  dead,  as  tenants  in  common.  The  testator  also  authorized 
her  life.    One   the  trustees  to  advance  certain  specific  sums  to  the  children  as 

of  the  tmstees      i  •     j 

was  a  solicitor,  they  attamed  twenty-one. 

"ki*^"^  .    The  three  executors  proved  the  will  and  accepted  the  trusts 

in  the  trust,  thereof.  Walls  and  Cowell  allowed  Newsham,  who  was  a  solidtor, 

hL^g  ^"  to  act  almost  solely  in  the  trusts  of  the  will.     In  one  instance, 

over  to  him  Walls  having  received  a  sum  of  about  200/.,.imme(&tely  handed 

iTm.'^rlL  it  over  to  Newsham,  and  Cowell  acted  in  a  similar  manner  with 

spectofthe  respect  to  a  sum  of  SL  received  by  him;  and  there  was  no 

having^nere/^  further  dealing  with  the  estate  by  them,  proved  in  the  caose. 

^7^  Newsham  converted  the  estate,  and  pidd  the  dividends  ariflog 

the  youngest  thereffom  (about  54/.  per  annum)  to  the  widow  untU  her  death 

d^attaming  j^  ^844.     He,  also,  with  the  knowledge  of  the  other  trustees, 

twen^-one,in' 

1846,  he  called  upon  the  acting  trustee  for  an  account,  but  not  being  able  to  obtain  it,  be  appKiei  to 
another  of  the  trustees  for  information  upon  the  subject  of  the  account,  who  referred  hon  to  the 
acting  trustee,  repudiating  at  the  same  time  any  liability  on  his  own  part    On  a  bin  filed  by  Ae 

children  against  the  three  executors  and  tmstees  for  an  account, —  

HeU  (reversing  tiie  decision  oi  the  Court  below)  that  the  three,  having  aocepted  the  tm^  wve 
bound  to  account,  although  there  had  been  circumstances  of  acquiescence  in  the  acting  trustee's 
sole  dealing  with  the  fund  by  the  eeatui  que  inuta,  and  they  had  offered  to  ^ve  time  to  Ae  aetiag 
trustee  to  pay  any  balance  due  from  him  by  instalments. 
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made  advances  to  two  of  the  childreni  daughters,  on  their 
respective  marriages. 

There  were  five  children.  The  youngest,  George  Henry 
Burrows,  attained  his  age  of  twenty-one  in  June  1849.  Shortly 
afterwards  he,  on  behalf  of  himself  and  the  other  children, 
made  repeated  applications,  by  letter  and  otherwise,  to  News- 
ham,  for  an  account  and  settlement  of  the  trust  affairs,  but 
without  success.  During  this  correspondence  Newsham  pro- 
posed to  pay  a  sum  of  50L  per  annum,  towards  the  liquidation 
of  the  principal  of  the  amount,  and  interest  at  4/.  per  cent. ;  and 
m  answer  thereto,  George  Henry  Burrows  wrote  in  reply,  in  a 
letter  dated  the  6th  of  July  1848,  as  follows :  ''  I  beg  to 
acknowledge  your  communication  of  yesterday,  and  in  answer 
thereto,  am  instructed  to  inform  you,  for  my  own  part  and  on 
behalf  of  the  other  members  of  the  family,  that  the  conditions, 
if  duly  performed,  will  be  satisfactory.  At  the  same  time  I 
must  add,  that  if  you  were  placed  in  a  position  to  pay  more 
than  50L  per  annum  of  the  principal,  we  shall  expect  you  to 
do  BO,  as  you  will  perceive  that  at  the  proposed  rate  it  will 
extend  over  many  years."  •  •  •  '*  In  conclusion,  for  our  security 
we  shall  require  a  stamped  document  for  the  principal,  amount- 
ing to  700/.,  in  the  form  of  a  note  of  hand,  which  you  will  be 
80  good  as  to  send  along  with  your  remittance."  No  answer 
was  returned  to  this  letter  by  Newsham,  nor  was  any  regular 
accounting  ever  had,  nor  any  note  of  hand  given. 

On  the  6th  of  August  1849,  George  Henry  Burrows  wrote 
to  the  defendant  Walls  a  letter,  as  follows :  ^*  I  must  apologize 
for  troubling  you,  but  as  I  apply  to  you  as  trustee  under  my 
father's  will,  I  hope  you  will  excuse  it.  I  think  you  are  aware 
of  the  position  our  family  occupies  with  regard  to  S.  Newsham. 
We  cannot  get  him  to  do  anything,  although  he  has  promised 
a  good  many  things.  We  have  now  placed  the  matter  in  the 
hands  of  a  solicitor.  The  purpose  of  my  present  note  is  to 
know  if  you  would  be  so  good  as  to  send  me  any  information 
you  can  with  regard  to  Newsham's  circumstances:  whether 
he  has  any  business  left ;  whether  he  is  still  clerk  to  the  com- 
misffloners ;  and  any  information  which,  from  your  position,  you 
may  be  able  to  commimicate.  If  it  would  not  be  too  trouble- 
some, I  should  feel  very  much  obliged  if  you  would  send  an 
answer  by  return.  Mr.  Newsham  has  behaved  to  us  in  a  most 
shameful  manner,  to  which  we  are  determined  to  submit  no 
longer,"  &c.  To  this  the  defendant  Walls  replied  by  a  letter 
of  the  following  day :  '*  In  reply  to  your  letter  dated  the  6  th  of 
August  1 849,  I  feel  very  sorry  that  I  cannot  give  you  any 
information,  beneficial  or  advantageous  to  you  or  the  family, 
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respecting  yoar  interest  expectant  from  Mr.  Newsham.  Mjr 
son  writes  this  letter  under  my  instructions,  yet  I  hope  if  70a 
are  determined  to  take  proceedings  against  Mr.  N*,  that  I  miy 
not  be  implicated  in  them  by  giving  you  the  informadmi  whioh 
you  require.  Mr.  N.'s  circumstances  are  at  present  Teiy  bad, 
yet  he  retains  the  tttuation  of  oommissioners'  clerk,  magiBtratea* 
clerk,  and  secretary  to  the  Baths  Company ;  he  has  also  his 
professional  business,  but  that  is  not  much.  I  am  oouTinced 
that,  from  my  own  knowledge  and  from  that  of  my  sod,  you 
cannot  succeed  in  obtaining  from  him  the  money  due  to  yoo« 
neither  from  his  present  Tarions  occupations,  nor  also  boat  his 
property,  as  the  former  bardy  maintains  himself,  his  clerk,  and 
housekeeper,  and  the  latter  is  so  deeply  mortgaged,  that  the 
rents  accruiiig  do  not  pay  interest  for  money  lent  thereon.  To 
advise  you  further  how  to  proceed  would  be  an  act  whidi  I 
would  not  wish  you  to  enter  upon.  I  ghope  you  will  leoeiTe 
this  in  the  sense  I  received  yours,  that  of  a  private  oommanicir 
tion."  In  answer  to  this,  George  Henry  Burrows  rqdied  b; 
letter  of  the  8th  of  August:  **  I  b^  to  acknoidiedge,  with  beat 
thanks,  your  favour  of  yesterday,  and  trust  yoa  will  have  no 
occasion  to  regret  the  confidenC'C  you  have  reposed  in  me.  You 
may  depend  upon  it  you  shall  not  be  in  any  way  implicated.  Aa 
regards  Newsham,  since  he  will  make  no  arrangement,  nor  eveo 
condescend  to  reply  to  our  letters,  he  must  take  the  cooae- 
quences;  which  I  now  learn  will  be  worse  than  I  was  at  tist 
aware  of;  but  he  has  only  himself  to  blame.  Our  money  he 
has  had,  and  must  account  for  it  P^  &  You  may  rdy  upon 
your  communication  bebg  kept  strictly  oonBdeatiaL'' 

The  biU  in  this  cause  was  filed  in  November  1849  by  all  the 
five  children  against  the  three  executors  and  tmsteea  for  aa 
account,  and  the  substantial  object  of  llie  suit  was  to  mdn  Walls 
and  Cowell,  the  co-trustees  of  Newsham,  responsible  for  the 
funds  comprising  the  testator's  residue. 

In  1852  there  was  the  usual  decree  for  an  account,  with  a 
special  inquiry  whetiier  any  and  what  moneys  of  the  estate  liad 
been  left  in  the  hands  of  Newsham  uninvested,  and  during  what 
lime,  and  in  what  manner,  and  under  what  otrcumstanoeab  and 
what  had  become  thereof^  The  Master  stated  most  ol  the  facts 
before  mentioned  as  special  circumstances,  and  found  {utter  aSa) 
that  the  plaintifi  never  entered  into  any  arrangement  or  agree- 
ment with  Newsham  for  allowing  the  balance  due  firam  the 
trustees  to  remain  in  the  hands  of  Newsham  anterior  to  the 
arrangement  entered  into  in  or  about  July  1848.  EzcqrtioDfl 
were  filed  to  this  report  by  defendant  Walls  alle^ng  (mftratt) 
that  the  Master  ought  to  have  found  that  the  plaintiffis,  after  they 
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fespectively  came  of  age»  all  knew  that  Newsham  had  the  moneye     ^  ^^^- 
in  hifl  hands,  and  that  they  assented  to  such  moneys  so  being        Lobd 
and  remaining  in  his  hands  upon  an  understanding  and  agree^   Cramc]sli/>b. 
meot  between  them  and  Newsham,  to  the  effect  that  Newsham 
was  to  pay  them  interest  thereon  at  the  rate  of  4/.  per  cent  per 
annum,  and  that  in  pursuance  of  such  agreement  and  under- 
standing Newsham  retained  such  moneys  in  his  hands,  and  paid 
to  the  plaintiffs,  and  that  the  plaintiflb  accepted,  interest  on 
said  moneys  at  the  rate  aforesaid.    Vice-chancellor  Wood  over- 
ruled those  exceptions,  on  the  ground  that  no  exceptions  were 
necessary,  the  whole  case  being  before  the  Court ;  but  by  the 
order  on  further  directions  he  directed  that  the  plaintiflb  should 
pay  the  costs  of  suit  of  the  defendants,  Wall  and  Cowell,  and 
ordered  the  defendant  Newsham  ahme  to  pay  a  sum  of  844^ 
representing  the  balance  of  the  testator's  residue  to  the  plaintiffi. 

From  this  part  of  the  order  the  plaintiffs  appealed. 

Mr.  RoU  and  Mr.  W,  D.  Lemis^  for  the  appeUants.  The  effect 
of  the  order  below  was  to  exonerate  the  two  trustees  who  had 
accepted  the  trusts,  and  were  bound  to  see  to  the  proper  execu- 
tion of  them,  from  all  liability.  Each  child,  as  he  or  she  at- 
tained the  age  of  twenty-<me,  had  acquiesced  in  the  retention  of 
the  residue  by  Newsham  alone.  Until  the  attainment  of  the 
age  of  twenty-one  by  the  youngest  child  in  1846,  the  fund  was 
not  divisible,  and  what  took  place  either  before  or  after  that  time 
on  behalf  of  the  plaintiffii  was  no  waiver  of  their  right  to  a  proper 
account  against  atf  the  trustees ;  nor  had  the  plaintiffs  done  any- 
to  relieve  the  two  oth^  trustees  firom  their  liability  jmntiy 
the  acting  trustee,  Newsham.  There  could  have  been  no 
intention  on  tiie  part  of  the  ee$iui  que  trusts  to  release  their 
trustees,  as  they  were  never  informed  until  after  1846  of  their 
rights.-  The  receipt  of  income  from  a  guilty  trustee  was  no 
release  to  the  innocent  trustee.  There  was  no  permission,  or 
acquiescence  in  the  breach  of  trust.  They  cited  Styles  v.  Ouy  (a), 
fValher  v.  Symonds  (&),  and  Lincoln  v.  Wright,  (c) 

Mr./r.  if.  JoviM  and  Mr.  Cotni^,  for  tiie  defendant  Walls.  ((/) 
There  was  no  allegation  on  the  part  of  the  plaintiffs  that  the 
money  bad  improperly  got  into  the  hands  of  Newsham.  There 
was  complete  acquiescence  on  the  part  of  the  idainti£b  when  they 
had  become  acquainted  with  all  the  drcumstanceb,  tiiat  such 


(a)  1  Mac  &  6. 422. 

[h\  3  Swanst.  1—45. 

4  BesT.  427. 


{dS  Tlie  decree  on  this  appesl  was, 
in  the  first  instance,  taken  against 
Walls  and  Cowell ;  as  against  G>well 
on  an  affidavit  of  senrioe.    It  subse* 

3q  2 


quently  turned  out  that  Cowell  had 
died  before  the  hearing  of  the  ap- 
peal ;  his  representatiTe  was  subse- 
quently made  a  party,  and  the  de- 
cree was  against  Walls  and  the 
estate  of  CowelL 
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^^^'        money  should  so  remain.     They  had  done  that  which  was  « 

LoRP        release  in  Equity  against  the  other  two  trustees  by  the  letter  of 

Chancmxor.    the  6th  of  August  1 849.     They  were  now  precluded  by  the 

special  inquiry  which  had  been  directed  at  the  hearing.  The 
whole  was  a  family  arrangement^  and  if  a  bill  had  been  filed 
ugainst  Newsham  by  the  two  non-acting  trustees  to  have  the 
residue  properly  invested^  it  would  have  been  a  complete  answer 
that  such  an  arrangement  had  been  come  to :  Brice  v.  Stokes  (a), 
Munch  V.  Cockerell  (b),  Broadhurst  v.  Balguy.{e)  Having 
given  time  to  the  prindpal  tmstecj  the  principles  relating  to 
principal  and  surety  applied,  and  the  two  non-acting  tnuteee 
were  thereby  exonerated :  OakeJey  v.  Pashelkr*  (d)  There  was 
also  a  preliminary  objection.  Two  of  the  plaintifi  having  been 
satisfied  their  shares  by  the  advances  made  to  them  on  their 
marriage,  there  was  misjoinder. 

Mr.  Lewis,  in  reply.  Nothing  the  plaintiffs  had  done  amounted 
to  approval  of  the  conduct  of  the  trustees.  What  took  |daoe 
between  George  H.  Burrows  and  Newsham  in  1849  amounted 
to  no  agreement.  It  was  never  performed,  and  was  only  assented 
to  because  the  parties  could  not  get  better  terms  from  Newsham; 
but  that  did  not  exonerate  the  others. 

At  the  conclusion  of  the  arguments,  the  Z^ord  Qunedkr 
said  several  points  had  been  raised  upon  which  he  had  do 
doubt,  the  original  bill  charged  the  liability  of  the  three 
trustees.  The  decree  established  that  claim,  if  the  facts 
proved  before,  and  stated  by,  the  Master,  did  not  diq^  it. 
There  was  no  misjoinder  of  parties  to  prevent  relief  bang 
given  according  to  the  prayer  of  the  bilL  As  to  the  pomts  of 
acquiescence  by  the  other  children,  and  as  to  giving  time  to 
the  acting  trustee,  he  should  reserve  his  judgment. 


Judgment 
March  10. 


The  Lord  Chancellob,  having  stated  fully  the  &cU  of 
the  case,  sud :  —  The  first  question  to  be  considered  is,  whether 
there  was  ever  any  original  responsibility  on  the  part  of  the 
three  trustees.  I  expressed  my  opinion  at  the  close  of  the  ease, 
that  upon  that  I  had  no  doubt  that  the  three  were  certainly 
responsible.  If,  the  moment  any  child  came  of  age,  they,  the 
trustees,  had  been  called  on  to  account,  there  was  no  doobtthst 
they  were  all  responsible,  because  they  all  proved  the  wilL  b 
fact,  they  all  received  some  portion  of  the  property,  and  the; 
were  all  guilty  of  a  breach  of  trust  in  not  taking  care  that  the 
trusts  of  the  residue  were  satisfied  by  the  investment  of  the 
property  in  proper  securities.    They  were  all,  therefore,  re- 


(a)  11  Ve8.319. 

ib)  5  Myl.  &  Cr.  178—217. 


(c)  1  Y.  &  ColL  C.  C.  16. 

(d)  4  CI  &  Fib.  207. 
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sponsible.  The  question  is,  whether  anything  has  taken  place 
since  hy  the  conduct  of  the  persons  entitled  as  cestui  que  trusts 
which  relieves  them  from  that  responsibility. 

The  grounds  they  rely  upon  are  two :  firsts  that  the  cestui  que 
trusts  bad,  after ,they  had  attained  twenty-one»  acquiesced  in  the 
retaining  of  the  money  by  Mr.  Newsham,  and  so  absolved  the 
other  trustees ;  and  secondly,  that  if  that  were  not  so,  there  was 
that  which  in  truth  was  more  than  acquiescence,  a  positive  adop- 
tion of  it,  by  making  a  special  arrangement  with  Mr.  Newsham 
for  letting  the  money  remain  in  his  hands,  payable  by  instal- 
ments, giving  him  time  for  payment ;  so  that  if  there  was  not 
acquieeoence  in  that  respect,  there  was  acquiescence,  and  some- 
thing more,  —  ^ving  time  to  one  of  those  parties.  I  also  ex- 
pressed my  opinion  before,  that  as  far  as  acquiescence  was  con- 
cerned, there  was  certainly  nothing  to  affect  the  infant  plaintiff, 
who  came  of  age  in  1846 ;  for  the  moment  he  came  of  age  he 
instantly  applied  to  Mr.  Newsham,  and  insisted  on  payment^ 
and  was  only  kept  off  by  a  sort  of  fencing  letters  from  time  to 
time  by  that  gentleman,  but  under  circumstances  that  showed 
there  was  no  acquiescence.  He  knew  the  money  was  in  News- 
ham's  hands,  therefore  he  tried  to  get  it  from  him ;  but  to  call 
that  acquiescence  by  letting  it  remain  in  his  hands,  would  be 
quite  a  perversion  of  terms;  and  I  see  no  reason  to  alter  that 
opinion. 

Then  the  point  on  which  I  wished  to  take  time  for  considera- 
tion was,  how  the  case  stood  with  regard  to  the  other  children, 
because,  although  the  observations  I  made  applied  to  George 
H.  Burrows,  the  youngest,  it  did  not  necessarily  follow  that  the 
flame  principle  would  apply  to  the  other  children.  But  on  con- 
sideration, I  think  exactly  the  same  principle  also  compels  me  to 
hold  that  there  has  been  no  acquiescence  on  the  part  of  any  of 
the  others.  "With  regard  to  the  two  daughters,  there  is  no 
question  about  acquiescence :  they  have  been  paid ;  whether 
they  acquiesced  or  not,  is  not  of  importance  —  nothing  can  be 
coming  to  them  —  they  have  received  more  than  their  shares ; 
80  it  appears  by  the  accounts. 

Without  going,  therefore,  into  any  minute  inquiry  as  to  the 

daughters,  it  appears  to  me  there  is  here  no  acquiescence,  —  I 

leave  out  of  question  for  the  moment  the  letter  of.  the  6  th  of 

July  1848,  which  ia  said  to  amount  to  something  more  than 

acquiescence,  —  but  the  mere  not  having  called  the  monejr  in 

irom  Newsham  does  not  appear  to  me  to  be  a  circumstance  that 

disentitles  any  of  the  plaintiffs  to  insist  now  on  the  liability  of 

the  other  trustees ;  because,  although  it  is  perfectly  clear  on  all 

the  authorities,  and  all  principle,  that  no  cestui  que  trust  ca^ 
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^^^'        money  should  so  remain.     They  had  done  that  which  was  t 

I^RP        release  in  Equity  against  the  other  two  trustees  by  the  letter  of 

Chakctllob.    |;hg  5th  ^f  August  1 849.     They  were  now  precluded  by  the 

Bdrbowb      special  inquiry  which  had  been  directed  at  the  hearing.    The 

whole  was  a  family  arrangement,  and  if  a  bill  had  been  filed 

against  Newsham  by  the  two  non-acting  trustees  to  have  the 

residue  properly  invested,  it  would  have  been  a  complete  answer 

that  such  an  arrangement  had  been  come  to :  Brice  v.  Stakes  (a), 

Munch  V.  Cockerell  (b),  Broadhurst  v.  Balguy.{e)     Having 

given  time  to  the  principal  trustee,  the  principles  reUtiog  to 

principal  and  surety  applied,  and  the  two  non-acting  tnutses 

were  thereby  exonerated :  OaieUy  v.  Poiheller.  (d)   There  w» 

also  a  preliminary  objection.     Two  of  the  plaintifb  having  beeo 

satisfied  their  shares  by  the  advances  made  to  them  on  their 

marriage,  there  was  misjoinder. 

Mr.  Lewis,  in  reply.  Nothing  the  plaintiffs  had  done  amoantei 
to  approval  of  the  conduct  of  the  trustees.  What  took  place 
between  George  H.  Burrows  and  Newsham  in  1849  amoanted 
to  no  agreement.  It  was  never  performed,  and  was  only  asaeoted 
to  because  the  parties  could  not  get  better  terms  from  Newafaam; 
but  that  did  not  exonerate  the  others. 

At  the  conclusion  of  the  arguments,  the  Lord  Ckanedbr 
said  several  points  had  been  raised  upon  which  he  had  so 
doubt,  the  original  bill  charged  the  liability  of  the  three 
trustees.  The  decree  established  that  dum,  if  the  iacts 
proved  before,  and  stated  by,  the  Master,  did  not  displace  it 
There  was  no  misjoinder  of  parties  to  prevent  reUef  bdag 
given  according  to  the  prayer  of  the  biU*  As  to  the  points  of 
acquiescence  by  the  other  children,  and  as  to  giving  time  to 
the  acting  trustee,  he  should  reserve  his  judgment. 


Judgment 
March  10. 


The  Lord  Chancellor,  having  stated  fully  the  Sm^  of 
the  case,  said :  —  The  first  question  to  be  conridered  is,  whether 
there  was  ever  any  original  responsibility  on  the  part  of  the 
three  trustees.  I  expressed  my  opinion  at  the  close  of  the  case, 
that  upon  that  I  had  no  doubt  that  the  three  were  certainly 
responsible.  If,  the  moment  any  child  came  of  age,  they,  the 
trustees,  had  been  called  on  to  account,  there  was  no  doabt  that 
they  were  all  responsible,  because  they  all  proved  the  will  In 
fact,  they  all  received  some  portion  of  the  property,  and  they 
were  all  guilty  of  a  breach  of  trust  in  not  taking  care  that  the 
trusts  of  the  residue  were  satisfied  by  the  investment  of  the 
property  in  proper  securities.    They  were  all,  therefore,  re* 


(a)  11  Yes.  319. 

ib)  5  Myl  &  Cr.  178—217. 
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sponrihle.  The  question  is,  whether  anything  has  taken  place 
since  hy  the  conduct  of  the  persons  entitled  as  cestui  que  trusts 
which  relieves  them  from  that  responsibility. 

The  grounds  they  rely  upon  are  two :  first,  that  the  cestui  que 
trusts  had,  after ,they  had  attained  twenty •one»  acquiesced  in  the 
retaining  of  the  money  by  Mr.  Newsham,  and  so  absolved  the 
other  trustees ;  and  secondly,  that  if  that  were  not  so,  there  was 
that  which  in  truth  was  more  than  acquiescence,  a  positive  adop- 
tion of  it,  by  making  a  special  arrangement  with  Mr.  Newsham 
for  letting  the  money  remam  in  his  hands,  payable  by  instal- 
ments, giving  him  time  for  payment ;  so  that  if  there  was  not 
acqniesoence  in  that  respect,  there  was  acquiescence,  and  some- 
thing more,  —  giving  time  to  one  of  those  parties.  I  also  ex- 
pressed my  opinion  before,  that  as  far  as  acquiescence  was  con- 
cerned, there  was  certainly  nothing  to  affect  the  infant  plaintiff, 
who  came  of  age  in  1846 ;  for  the  moment  he  came  of  age  he 
instantly  applied  to  Mr.  Newsham,  and  insisted  on  payment,, 
and  was  only  kept  off  by  a  sort  of  fencing  letters  from  time  to 
time  by  that  gentleman,  but  under  circumstances  that  showed 
there  was  no  acquiescence.  He  knew  the  money  was  in  News- 
ham's  hands,  therefore  he  tried  to  get  it  from  him ;  but  to  call 
that  acquiescence  by  letting  it  remain  in  his  hands,  would  be 
quite  a  perversion  of  terms ;  and  I  see  no  reason  to  alter  that 
opinion. 

Then  the  point  on  which  I  wished  to  take  time  for  considera^ 
tion  was,  how  the  case  stood  with  regard  to  the  other  children, 
because,  although  the  observations  I  made  applied  to  George 
H.  Burrows,  the  youngest,  it  did  not  necessarily  follow  that  the 
same  principle  would  apply  to  the  other  children.  But  on  con- 
sideration, I  think  exactly  the  same  principle  also  compels  me  to 
hold  that  there  has  been  no  acquiescence  on  the  part  of  any  of 
the  others.  IVith  regard  to  the  two  daughters,  there  is  no 
question  about  acquiescence :  they  have  been  paid ;  whether 
Ihey  acquiesced  or  not,  is  not  of  importance  —  nothing  can  be 
coming  to  tiiem  —  they  have  received  more  than  their  shares ; 
BO  it  appears  by  the  accounts. 

Without  going,  therefore,  into  any  minute  inquiry  as  to  the 
daughters,  it  appears  to  me  there  is  here  no  acquiescence,  —  I 
leave  out  of  question  for  the  moment  the  letter  of.  the  6  th  of 
July  1848,  which  ia  said  to  amount  to  something  more  than 
acquiescence,  —  but  the  mere  not  having  called  the  monejr  in 
irom  Newsham  does  not  appear  to  me  to  be  a  circumstance  that 
disentitles  any  of  the  plaintiffs  to  insist  now  on  the  liability  of 
the  other  trustees ;  because,  although  it  is  perfectly  clear  on  all 
the  authorities,  and  all  principle,  that  no  cestui  que  trust  cw 
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1855.  allege  that  to  be  a  breach  of  trnst  which  has  been  done  under 
Lou>  his  own  sanction  —  for  that  is  the  meaning  of  acquiescence— 
Chancellox.  either  previous  sanction  or  subsequent  ratification,  as  was  nid 
by  Lord  JEldan  in  Walker  r.  Simmons,  when  you  spesk  of 
acquiescence  you  must  look  at  all  the  circumstances  of  the  ac- 
quiescence. Yet  the  acquiescence  here  is  merely  this,  that  these 
children*  (I  assume  from  the  whole  of  the  circumstances)  know- 
ing nothing  at  all  about  their  rights  or  the  liabilities  of  the 
parties  until  they  attained  twenty-one,  at  the  moment  of  thdr 
attaining  twenty-one,  take  no  steps  against  either  Mr.  Newsham 
or  anybody  else ;  they  wait  until  the  money  becomes  distribo* 
table,  which  is  only  when  the  youngest  child  attained  twenty^Hie, 
and  the  youngest,  acting  for  them  all,  instantly  apples  and  de- 
mands payment  from  the  person  who  holds  the  funds.  It  would, 
as  I  said  before,  be  a  perversion  of  terms  to  call  that  aoqni- 
escence.  In  order  to  be  favourable  to  the  trustee,  who  sUeges 
acquiescence,  it  must  be  a  consent  on  the  part  of  the'peiwiis 
who  have  a  light  to  call  the  trustees  to  account  that  they  shall 
be  absolved  from  liability ;  and  that  they  will  adopt  the  nus- 
application  of  the  funds  as  having  been  done  under  their  saBent 
and  sanction.  It  would  be  absurd  to  speak  of  aoquiesoenee  in 
that  sense  as  against  the  only  person  who  is  trying  to  get  in  the 
funds  from  the  person  who  holds  them,  and  who  would  be,  as 
against  all  persons,  the  person  ultimately  responsible. 

I  think,  then,  as  regards  all  the  children,  the  queatioD  is 
brought  to  this, — how  far  the  letter  of  the  6th  of  July  1848, 
and  the  proposed  arrangement  consequent  upon  it,  deprives 
them  of  the  right  against  the  trustees,  which,  but  for  that  letter, 
they  would  have  been  entitled  to  assert.  I  do  not  go  throof^ 
all  the  other  correspondence,  because  I  think  it  sufficient  to  saj 
that  it  was  a  correspondence  carried  on  by  the  youngeat  sob, 
who  attained  twenty«<me  on  the  19th  of  June  1846,  and  who 
commenced  the  correspondence  in  the  following  month  of  July, 
calling  on  the  trustee  in  whose  hands  the  money  actually  was: 
first  of  all  courteously ;  afterwards  more  firmly ;  and  Issdj, 
angrily  insisting  on  payment  of  the  money.  They  conid  not 
get  it,  and  that  led,  two  years  afi;erwards,  in  July  1848,  to  this 
letter.  [His  Lordship  here  read  the  letter  of  the  6th  of  Jolj 
1848,  ante,  p.  961.]  Now,  from  that  letter,  the  inference  de- 
duced by  the  defendants  Walla  and  Gowell  is,  that  theie  had 
been  an  agreement  between  the  children,  represented  fay  Geoige 
H.  Burrows,  and  Newsham,  that  they  would  give  up  their  i^ 
of  enforcing  payment  against  him  in  consideiation  of  Ua  agree- 
ing to  pay  the  principal  sum  by  instalments  of  50L  a  year,  with 
interest  at  4/.  per  cent  in  the  meantime.    There  was  nothii^ 
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further  in  the  form  of  an  actual  agreement ;  but  the  question 

ifly  whether  that  arrangement  is  entered  into  which,  if  it  had 

been  entered  into  by  persons  entirely  wi  juris^  and  had  not   Chancellor. 

been  infants^  and  knew  their  rights,  would  have  undoubtedly 

absolTed  the  other  debtors  (whether  principals  or  qud  debtors 

ia  immaterial)i-*-whether  this  arrangement  having  been  entered 

into  under  the  circiimstances  ia  which  it  was  entered  into,  can 

have  any  binding  operation  whatever  in  favour  of  these  trustees. 

I  am  of  opinion  that  it  cannot.    It  is  perfectly  obvious,  on  the 

face  of  all  the  documents,  that  these  young  people,  as  they 

Game  of  age,  were  entirely  ignorant  that  they  had  any  rights 

againat  any  person  except  Newsham.    It  was  the  duty  of  the 

tmsteefl^  Walls,  Cowell,  and  Newsham,  not  only  to  have  had 

the  inoney  in  their  hands,  but,  not  having  it  in  their  hands,  to 

have  ezi^ained  to  the  infaats,  as  they  came  of  age,  what  the 

rights  of  those  infants  were.  They  not  only  did  not  do  that,  but 

the  correspondence  which  takes  place  afterwards,  necessarily,  I 

vrill  not  say  leads  them  to  suppose,  but  fortifies  them  in  the 

aopposition  which  they  might  have  entertained*  that  they  had 

no  olaua  except  as  against  Newsham.    I  do  not  mean  to  impute 

in  the  correspondence  which  passed  the  following  year,  between 

the  youngest  child  and  Mr.  Walls,  that  Walls  had  any  intention 

to  mislead  him ;  I  think  it  very  likely  that  Walls  did  not  know 

what  his  liabilities  were ;  but  what  took  place  was  eminently 

calculated  to,  I  will  not  say  to  encourage,  but  to  keep  up  in  the 

minds  of  these  parties,  the  notion  that  they  had  no  claim  against 

anybody  but  Newsham ;  and  I  come  to  that  conclusion  from  the 

two  letters  that  passed,  one  from  Burrows  and  the  other  from 

Walls,  m  July  1849. 

The  first  instalment  by  Newsham  was  to  have  become  pay- 
able on  the  1st  of  July  1849.  As  might  have  been  anticipated, 
nothing  was  paid.  In  truth,  Newsham  became  totally  insol- 
vent. Getting  no  payment,  nor  even  an  answer  to  a  letter  of 
the  4th  of  July,  George  H.  Burrows  writes  to  Mr.  Walls  on 
the  6th  of  August,  and  the  defendant  Walls  replies  on  the  fol- 
lowing day.  [His  Lordship  here  read  the  three  letters,  ante, 
p.  961.]  Now  it  is  impossible  to  read  this  correspondence 
without  being  perfectly  satisfied  that  these  young  men  as  they 
kept  attaining  twenty-one,  knew,  it  is  true,  that  the  money 
was  in  the  hands  of  Newshanu  They  were  not  lawyers; 
even  if  they  were,  very  likely  they  would  not  know  the  fact 
that  the  other  trustees  were  respon^ble  to  them ;  and,  I  thinki 
neither  in  the  form  of  acquiescence,  nor  in  the  form  of  giving 
Ijmet,  can  these  young  men  be  deprived  of  their  rights,  or  of 
asserting  them  against  the  trustees ;  and  that  the  circumstance 
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of  this  money  haying  been  placed  in  the  hands  of  Newsham, 
did  not  exonerate  those  in  whose  hands  it  was  not,  but  in  whose 
hands  it  ought  to  have  been,  and  that  they  are  responsible. 
On  that  short  ground  I  cannot  concur  in  the  opinion  of  the 
Vice- Chancellor  on  the  subject.  In  my  opinion,  these  young 
men,  very  recently  after  the  money  became  distributable,  took 
the  best  steps  they  could  to  get  the  money  out  of  the  hands  of 
the  trustee  in  whose  hands  it  had  been  wrongfully  left  by  the 
other  trustees.  They  made  the  best  arrangement  €tkej  could 
with  him,  not  having  been  apprized,  as  they  ought  to  have  been, 
by  the  other  trustees,  that,  failing  to  get  the  money  from  News- 
ham,  they,  the  other  trustees,  were  responsible. 

The  decree  below  must  be  altered.  No  account  need  be 
taken.  There  is  only  the  principal  sum,  and  in  respect  of  that 
sum  the  decree  will  be  that  the  defendants  Wall  and  Cowell 
are,  as  between  themselves  and  ttie  plaintiflb,  responsible,  and 
they  must  be  made  to  pay  the  money,  together  with  all  the  oosta 
occasioned  by  their  having  repudiated  such  liability,  and  of  the 
consequent  investigation. 

Decree  accordingly.  A  declaration  that  the  three  trustees 
were  jointly  and  severally  liable  to  pay  to  the  pluntiffi  the 
sum  of  844/.  4«.  Sd.,  the  balance  found  due  from  the  defendsDt 
Newsham. 

Solicitors :  Greg&ry  ^  Co. ;   Stubbs  ;  and  Holman  Sf  Qk 


Loftp 
Crancbllor. 

May  5.  23. 

A  party 
desirous  of 
enrolling  a 
decree  is  not 
boond  to 
acquaint  the 
opposite  party 
of  such  his 
intenfloD. 
Bat  where  at 
an  interview, 
after  he  had 
left  the  decree 
for  enrolment, 
he  so  conducts 
himself  as 
to  lead  liis 
adversary  to 
think  that  no 
step  has  been 
or  will  be 
taken  to  do  so, 
the  enrolment 
will  be  va- 
cated. 


WICKENDEN  v.  BATSON. 

1  HIS  was  a  motion  on  behalf  of  one  of  the  defendant,  that  the 
enrolment  of  an  order  made  by  Vice-chancellor  SSfvorf,  on  further 
directions,  dated  the  17th  of  January  1855,  might  be  vacated. 
The  suit  was  a  creditor's  suit,  and  the  defendant  moving 
was  a  mortgagee  of  a  person  of  the  name  of  Rayson,  deceased, 
whose  real  and  personal  estate  had  been  ordered  to  be  sold. 
His  mortgage  deed  contained  a  power  of  sale  which  he  was 
about  to  exercise.  The  decree  on  further  directions  had  ordered 
a  sale  of  the  mortgaged  property  by  the  pluntifis  subject  to  the 
mortgage.  This  decree  was  made  on  the  17  th  of  Janoaiy 
1855.  The  minutes  had  shortly  afterwards  been  delivered  cot 
and  a  motion  had  come  on  for  varying  them  by  inserting  a 
direction  to  sell  the  real  estate  free  from  the  defendant's  mort- 
gage. This  was,  however,  refused  by  the  Vice'Chameelkr. 
The  order,  in  its  original  form  as  to  this  point,  was  paaaed  oa 


XHE  EQurrr  beports. 


969 


V, 


the  I7th  of  March  1855.     On  the  22nd  of  that  month  the      .  ^^^'  . 
defendant's  solicitor  instructed  counsel  to  prepare  petition  of        Lobd 
appeal.  On  the  23rd  the  plaintiff's  solicitor  waa  informed  of  this   CK^rewAoa. 
by  letter  from  the  defendant's  soUcitor.     No  notice  was  taken    wxcExin>s« 
of  this  letter^  and,  on  the  27th  of  March  the  order  was  left  for 
enrolment  by  the  plaintiff's  solidtor.     On  the  30th  of  March 
the   solicitors    attended    before  the   Vice-Chancellor's  Chief 
Clerk  on  a  summons  for  the  defendant  to  produce  the  mortgage 
and  other  title  deeds,  and  the  plaintiff's  solicitor  was  then  in* 
formed  bj  the  defendant's  solicitor,  that  a  petition  of  appeal 
had  been  prepared,  and  was  about  to  be  presented.     The  plain- 
tiff's solicitor  thereupon  suggested  that  the  differences  might 
be  arranged,  and  said  that  in  order  to  avoid  the  expense  of 
further  litigation,  he  would  call  upon  the  defendant's  solicitor 
the  following  day  or  the  day  after,  and  endeavour  to  come  to 
such  an  arrangement  as  would  prevent  the  necessity  of  pro- 
ceeding with  the  appeal.     He  did  not,  however,  inform  the 
defendant's  solicitor,  then  or  afterwards,  that  the  decree  had 
been  left  with  the  proper  officer  to  be  enrolled.     The  defend- 
ant's solicitor,  by  his  affidavits,  stated  that,  reljring  upon  this 
promise  of  the  plaintiff's  solicitor,  he  delayed  entering  any 
caveat  against  the  enrolment  or  of  ffling  the  petition  of  appeal, 
expecting  an  arrangement  to  be  proposed  to  him.  - 

No  further  communication  took  place  from  the  plaintiff's 
solicitor,  but  the  defendant's  solicitor,  having  written  a  letter  on 
the  2nd  of  April,  requesting  to  know  if  any  arrangement  would 
be  proposed  to  save  the  expend  of  further  litigation,  the  plain- 
tiff's solicitor,  on  the  7  th  of  April,  replied  as  follows :  ^  The 
order  is  enrolled.  Mr.  Aoworth  (the  defendant  moving)  shall 
receive  every  attention  to  any  suggestion  which  he  may  make 
as  to  the  mode,  and  take  part  in  the  nomination  of  the  auc- 
tioneer, who  shall  be  appointed  to  conduct  the  sale  and  advise 
as  to  the  reserved  biddings,  &c"  It  appeared  that  the  decree 
had  been  actually  left  for  enrolment,  before  the  interview 
which  took  place  between  the  solicitors  on  the  30th  of  March, 
before  the  Vice-Chancellor's  Chief  Clerk,  and  on  the  2nd  of 
April  the  enrolment  was  complete. 

Mr.  Craig  and  Mr.  Bemr,  in  support  of  the  motion.  What  had 
passed  had  been  a  surprise  upon  the  defendant's  solicitor,  who 
had  been  prevented  from  appealing.  The  mortgage  was  un- 
affected by  the  decree ;  the  mortgagee  was  in  possession  of  the 
title  deeds,  and  he  had  a  right  to  proceed  to  a  sale  under  them. 
In  this  respect  the  decree  for  sale  by  the  pluntiff  was  wrong, 
and  the  mortgagee  was  desirous  of  appealing  to  have  this  put 
right.    In  all  previous  cases  the  letter  or  conversation  which 
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hid  oansed  the  oppomte  party  to  delay  the  pzeaentaUon  of  the 
appeal  had  been  before  the  leaving  of  the  decree  for  eurohueat; 
Chakcbiaoju  Jjj  |.yg  ^5^3^  j^.  j^^^^  y^^  ^j^^  ^^  leaving  of  the  deoree.    They 

WiGEmrom  relied  on  Stevem  v.  Guppy  {a\  EnruglU  v.  Fit^eraU  (&)»  Ex 
parte  HoUmgnoerth.  (c) 

Mr.  Maline  and  Mr,  fV.  J).  LewU,  in  oppointion.  The  de- 
cree must  be  conflidered  as  enrolled  on  the  27th  of  Marcb«  No 
caveat  was  ever  entered*  An  intunation  of  an  intentkm  to 
appeal  does  not  prevent  the  party  froin  enrolling  bis  decree. 
The  defendant  had  not  used  due  lUligenoe  in  entering  his  mmo^ 
to  the  enrolment  There  was  no  bad  faith.  The  pbuntiff's 
soliditor  was  not  bound  to  tell  the  defendant's  solicitor^  on  the 
30th  of  Marohs  what  had  taken  place  on  the  27th.  They  re- 
lied on  BanuM  v.  ffiUon  (i),  Beilguy  v.  Charley  (e\  Wardk  v. 
Carter  {g\  Lambert  v.  HilL  (A) 

Mr.  Craig  in  reply. 

During  the  argument  die  Lard  CAoitee/Air  sent  for  the  ori* 
ginal  Caveat  book,  and  after  inspecting  it  and  quesdoniog  the 
proper  officer,  said  «there  seemed  to  be  nothing  to  have  prevented 
fjhe  defendant's  solicitor  from  entering  a  caveat  up  to  the  2Dd 
of  April.  ^ 

The  officer  stated  that  after  the  moment  of  leaving  the 
docket  for  enrolment,  no  caveat  would  be  received  by  him.  (1) 


Judgment 


Ths  Lobd  Chakosllob,  after  stating  the  facts  of  thecise* 
that  no  £»ult  could  be  found  with  a  party  who  took  mesanroB 
at  the  earliest  period  for  enrolling  his  decree.  He  had  a  light 
to  make  the  decree  final  and  complete,  and  he  was  not  boond 
to  tell  the  opposite  party  of  his  intention  to  do  so.  Bot  if  he 
misled  him,  or  even,  without  saying  anything,  so  conducted  him- 
self as  to  lull  the  opposite  party  into  a  belief  that  nothing  was 
being  done  to  enrol  the  decree,  the  Court  would  not  slloir 
him  to  take  advantage  of  this  to  the  prejudice  of  the  oppo- 
aite  party's  right  to  appeal.  After  reviewing  the  esses  cited, 
the  Lard  Chaneellar  said  that  upon  the  facts  and  corre^ood- 
ence  contained  in  this  case,  he  thought  there  had  been  such 
conduct  as  lulled  the  defendant's  solicitor  into  a  bdief  that 
nothing  was  done  towards  enrolling  the  decree,  and  that  the 


(a)  Tor.  &  Buss.  178. 
lDr.&W.7S. 
HsU  &  T.  587. 
Rum.  &  M.  486. 
[e)  1  M7I.  &  K.  640. 
(g)  1  Mvl.  &  Cr.  283. 
(A)  1  Dr.  &  W.  74. 
(i)   It  was   explained    that   this 
docket   ought  ii^  sUrictfieas  to  be 


prepared  and  left  bj  the  solicitor, 
DDt  in  practice  it  was  conskfefed  if 
beiog  requested  to  be  done  ^  tk 
officer  when  the  decree  was  left  for 
enrolment,  who  would  make  a  sauU 
chsrge  for  drswinc  it,  to  ^ 
Lord  Chanceilar  said  such  a  pnc(ic« 
was  wTonff,  was  open  to  the  grtaUsi 
abuse,  and  must  be  altered. 
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converaation  at  the  interyiew  on  the  30tb  of  March,  was  sooh  ^^^- 

as  to  lead  the  defendant's  solicitor  to  think  that  some  proposition  lord 

would  be  made  by  the  plamtiff 's  solicitor  to  prevent  further  CnAHCKixoa 

litigation,  which  had  not  been  made ;  and  that  it  was  a  breach  wicebhdbn 

of  fidth  to  have  proceeded  in  the  meantime  to  have  con^pleted  v. 

the  enrolling  of  the  decree*    There  might  not  have  been  any  ^^'' 

actual  intention  to  deceive  the  opposite  party,  and  he  should  '^^g^'^^ 
therefore  ^Urect  the  enrolment  of  the  decree  to  be  vacated,  but 
without  costs. 

Solicitors :  Harrison  Sf  Lewis  ;  and  Crouch  Sf  Hooper* 


Lord 
Chamgbllob 
andLobda 

TENCH  V.  CHEESE.  JuwicEa. 

John  SHERBOENE,  by  Ms  will  dated  the  26th  of  April  j.  a!Ty  to 
1831,  devised  and  bequeathed  to  two  trustees  and  their  heire^  ^  s»^e  ^ 
executors,  &o.,  all  his  real  and  personal  estates  upon  trust,  to  penonai  estate 
permit  his  wife  to  enjoy  his  dwelling-house  and    furniture  2^?*^^^ 
duriog  her  ¥ridowhood,  and  **  out  of  the  rents  and  profits,  divi->  the  whole  ftmd 
dends,  interest,  and  income,  of  all  other  his  real  and  personal  ]^|^  ^  ^ 
estate,"  to  raise  and  pay  his  widow  lOOOJL  a  year  during  widow^'  widow,  and, 
hood,  and  ^^out  of  the  same  rents  andprqfits^  dimdends^  interest^  SmiMtion  of 
and  income/'  to  pay  A.  S.  an  annuity  of  lOOL  per  annum;  andt  ^5^  ^«  estate, 
subject  thereto,  he  directed  the  trustees  to  stand  possessed  of  Tuity^f  500/. 
his  real  and  personal  estate,  upon  trust,  to  raise  40001  for  his  C?^'^  ^ 
younger  children ;  '^  and  the  rest,  residue,  and  remiunder  of  his  also  with  a 
real  and  personal  estate,"  he  gave  to  his  eldest  son  and  his  heir%  Hea^^be!^ 
and  if  no  son,  to  his  eldest  daughter  and  her  heirs ;  and  in  case  qaeathed  a 
there  should  be  no  such  child  living  at  his  death,  then,  w  to  the  ^^^n? 
whole  of  his  said  real  and  personal  estate,  and  the  accumulations  hit  personal 
and  savings  (if  any)  upon  trust  to  pay  Maria  Fairy  3herbome     jj^  ^|^ 
200L  per  annum ;  which,  upon  the  termination  of  the  wife's  ^®  annoitj 
interest,  was  to  be  inereased  to  500/.  per  annum ;  and  he  then  ^abie  om  of 


proceeded :  ^<  And  if  the  said  Maria  Parry  Sherborne  should  have  ^  amoont  of 
any  child  or  cluldren*  lawfully  begotten,  I  direct  my  said  estate. 
trustees  or  trustee  for  the  time  being  to  raise  the  sum  of  4000/1  ^^^^^^ 
on  my  real  and  personal  estate  to  be  equally  divided  between  BancB 
all  the  younger  children  of  Maria  Parry  Sherborne,  if  more  *'"**'*^) 
than  one,  share  and  share  alike,  on  their  attaining  the  age  of     ^^f^^^^^emu 
twenty*one  years,  and  the  share  or  shares  of  such  younger  child 
or  children  respectively  as  shall  depart  this  life  before  the  said 
age  of  twenty-one  years,  to  be  equally  divided  with  the  accumula- 
tions (if  any)  between  them,  share  and  share  alike."    The  testator 
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also  bequeathed  a  legacy  of  500/L  which  he  directed  should  be 
raised  out  of  his  personal  estate.  The  will  then  oontuned  t 
general  residuary  clause,  upon  which  the  principal  question  in 
the  cause  turned,  the  Court  holding  that  it  contained  an  express 
direction  to  accumulate,  and  so  within  the  provisions  of  the 
Xhellusson  Act,  39  &  40  Geo.  3.  c.  98. 

Subsequently,  however,  to  the  deciaon  on  the  general  case, 
it  was  discovered  that  the  question  as  to  what  fund  the  annuitj 
of  500^  to  Maria  Parry  Sherborne  should  be  payable  oat  of, 
had  been  disposed  of  in  the  absence  of  the  personal  representa- 
tive of  the  testator,  and  this  point  was  allowed  to  be  re-orgned 
by  one  counsel  on  each  side ;  the  effect  of  the  former  decisbn 
being,  that  the  annuity  was  primarily  payable  out  of  the  persooal 
estate,  and  not  out  of  the  mixed  fund. 

Mr.  Elmsley  (with  him  Mr.  Beavan)  for  the  personal  repre- 
sentative of  the  testator,  contended  that  there  was  a  clear 
intention  expressed  that  the  testator  meant  to  charge  the 
annuity  upon  the  mixed  fund,  as  it  clearly  appeared  that 
when  be  intended  to  charge  the  personal  estate  only,  he  bad 
so  indicated  that  intention  in  the  case  of  the  500L  legacj, 
which  he  directed  should  be  raised  out  of  the  personal  estate. 
The  case  which  would  be  relied  on  by  the  other  side  was 
Bcughton  v.  Boughton  (a)  in  the  House  of  Lords,  but  the  deoi- 
non  in  which  had  not  met  with  the  approbation  of  Lord  SL  Le(h 
nards;  there,  however,  an  intention  was  apparent  to  disohaige 
the  personalty  before  resorting  to  the  real  estate.  In  that  case 
there  was  no  charge  on  the  personalty  except  as  to  the  oharity 
lands ;  here  there  was  a  distinct  charge  on  the  personalty  as  to 
some  of  the  bequests.  He  cited  Falkner  v.  Chraee  (i),  and 
Yannff  v.  Hassard.  (c) 

Mr.  Folleti,  for  the  heir-at*law,  was  not  called  upon. 


JudtfrneuU 


Thb  Lobi>  Chakcellob  said  he  could  see  no  distinctioo 
whatever  between  the  present  case,  and  Boughton  v.  B(mg^ 
tan,  which  decided  that  where  there  was  a  gift  of  legacies  or 
annuities,  and  they  were  charged  upon  and  payable  bj  the 
trustees  out  of  a  mixed  fund^  the  primd  fade  meaning  of  the 
testator  was,  that  the  personal  estate  should  be  the  primarjr 
and  the  real  estate  the  auxiliary,  fund  for  such  payment  This 
was  one  of  those  questions  in  which  it  was  of  much  more  ion 
portance  that  the  rule  should  be  settled,  than  that  it  should  be 
open  to  discuss  it  upon  the  abstract  principle  of  the  rule  itsdf ; 
and  he  confessed  that  to  make  a  distinction  between  the  pie* 
sent  case  and  Boughton  v.  Boughton  by  reason  of  a  particulsr 

(a)  I  Ho.  L,  Ca.  406.        (J)  9  Hare,  280.         (e)  iJo.  &  Lat  4«. 
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legacy  having  been  charged  upon  the  personal  estate,  an<]  the 
sum  of  4000iL  upon  the  mixed  fund^  would,  in  his  opinion,  be  far 
from  rational  The  rule  laid  down  in  Bougkton  y.  Boughton 
was  not  at  all  an  inconvenient  one.  A  testator's  personal 
estate  was  generally  a  fund  more  accessible  for  the  payment  of 
debts  and  legacies  than  the  real  estate.  The  decision  in 
Boughion  v.  Boughton  might  appear  to  some  to  be  opposed 
to  the  intention  of  the  testator  there ;  but  whether  that  were 
so  or  not,  the  rule  had  been  laid  down,  that  where  there  was 
such  a  direction,  the  personal  estate  was  primarily  liable,  and  he 
ooold  not  distinguish  that  case  from  the  present  one. 

The  Lobd  Justice  Knight  Bsucb  said  that  he  had,  on  the 
prior  hearing,  entertained  considerable  doubt  upon  this  point, 
and  that  doubt  still  continued,  but  this  was  rendered  immate- 
rial, as  the  Lord  Chancellor  and  the  Lord  Justice  Turner  were 
of  one  opinion. 

The  Lobd  Justice  Tubneb.  The  case  of  Boughion  v.' 
Boughion  is,  in  substance^  this  identical  case.  I  had  doubted  for 
a  moment  whether  it  was  not  distinguishable,  upon  the  ground 
that  there  was  a  gift  in  Boughton  v.  Boughton  of  the  l^acy 
antecedent  to  the  direction  for  payment ;  but  upon  looking  at 
the  report  of  that  case,  the  trust  is  expressly  to  the  trustees 
upon  trust  out  of  the  rents  and  profits  of  the  trust  estate  and 
premises,  to  pay  the  annuities  without  any  preceding  gift  of 
the  annuities.  In  Falkner  v.  Orace  the  gift  was  in  moieties, 
which  was  a  distinction  which  probably  influenced  my  judg- 
ment Decree  accordingly. 

Solicitors :   Tatham  Sf  Proctor;  and  Williams  ^  Co. 
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ARMSTRONG  v.  ARMSTRONG. 


Mastbr  Of 
THE  Bolls. 

June  7,  8.  21. 

N  the  year  1851,  Thomas  Armstrong  and  William  Richard-  A.,  the  re- 
son  were  owners  of  the  ship  «*  Amethyst,"  the  latter  possessing  S'certain  ^^ 
forty-three  sixty-fourth  shares,  and  Thomas  Armstrong  twenty*  «^re8  in  a 
one  sixty-fourth  shares.     The  "  Amethyst "  was  lost,  and  Rich*  a  memo^" 
ardson  and   Thomas  Armstrong  purchased  another  ship,  the  "^Ij^^ 
'*  William  Richardson,"  in  which  they  became  interested  in  the  not  recite  the 
same  proportions  as  they  had  been  in  the  •*  Amethyst."    The  ^^  ^ 
share  of  the  insurance  money  due  to  Thomas  Armstrong  upon  whereby  lie 

agreed  to 
sell  the  shares 
Bnd  to  pay  over  the  proceeds  to  B.    In  a  soil  hj  B.  sgainst  A.,  wlio  had  sold  the  shares, — 

Htld^  that  notwithstanding  the  Ship  Registry  Act  (8  &  9  Vict  c.  89.),  the  agreement  was  valid 
in  respect  of  the  proceeds  of  the  sale. 
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the  I08B  of  the  latter  vessel,  amoimting  to  aboat  4002.,  fonnei 
part  of  his  purchase  money  for  the  **  William  Koharr^son* and 
the  remainder  was  afterwiurds  paid  for  him  by  Ridianlsfln. 

It  appeared  that  Thomas  Armstrong  had  originally  purchaaed 
the  shares  in  the  '*  Amethyst,"  for  the  sake  of  obtaining  for  Us 
son,  Thomas  Cassop  Armstrong,  the  appointment  of  master. 
On  the  purchase  of  the  ^  William  Biohardson,"  he  acted  as 
agent  for  his  fiettber,  and  was  afterwards  appointed  master.  T.  C 
Armstrong  registered  twenty-one  sixty-fourth  shares  of  tk 
latter  ship  in  his  own  name.  The  remaining  forty-three  aixty- 
fourth  shares  were  re^stered  in  the  name  of  RichanlBon.  In 
October  1862,  and  before  the  return  of  the  ship  from  her  fint 
voyage,  Thomas  Armstrong  died,  having  by  his  will  bequeathed 
bis  estate  and  effects  to  his  four  childrc^  T.  C.  Armatroo^ 
Matdiew  Armstrongs  James  Armstrong,  and  Ann  the  wifeof 
John  Hutchinson,  equally. 

.  Letters  of  administration  to  the  estate  of  Thomas  Annstroogi 
with  the  win  annexed,  were  duly  granted  to  James  AnutioDg 
and  Ann  Hutchinson. 

In  November  1852,  T.  G.  Armstrong  transferred  fife  axtj- 
fourth  shares  to  Bachardaon  in  payment  of  the  money  advaaoed 
by  him  to  Thomas  Armstrong. 

At  the  end  of  the  same  year,  a  oorre^ndenoe  took  phee 
between  James  Armstrong,  Ann  Hutchinson,  and  T.  C.  Am- 
atrong,  on  the  subject  of  Thomas  Annstiong's  property,  and  of 
their  right  to  part  of  the  shares  of  the  ship ;  and  in  some  of 
the  letters  of  T«  C.  Armstrong  the  following  passages  oocorred: 
—  ^  What  little  effects  my  father  has  left  we  share  fiur  alike 
among  the  three  of  us,  and  just  lay  our  heads  together,  and  get 
the  third  of  this  ship  paid  for  —  she  is  a  real  good  one."  ''Voa 
must  tell  me  how  you  arrange  matters  about  what  he  left  be- 
hind. Concerning  paying  for  the  remainder  of  the  ahijs  what 
I  would  say  she  leaves  about  6002.  or  7002.  in  these  last  two 
voyages.  You  know  we  must  just  lay  our  heads  together  and 
try  to  get  her  all  our  own,  that  is,  the  third  of  her,  beoaoae  ibe 
IS  a  good  ship,  and  she  might  do  us  a  little  good  after  this.''  *'I 
have  come  to  the  full  determinaticm  to  let  you  share  with  w^ 
and  we  will  have  an  agreement  drawn,  properly  stamped,  and  it 
will  stand  good  for  you  to  receive  and  pay  your  equal  part^ 
loss  or  gain.  The  id€»  of  such  a  lot  of  names  being  stuck  opoa 
the  renter.  You  will  see  the  account^  and  what  more  do  T^ 
want?  As  for  selling  your  parts,  who  is  going  to  buy  tbeni? 
Just  all  of  us  sign  our  names  to  an  agreement  drawn  outbef<ff« 
a  witness,  when  I  come  home,  and  that  will  do  as  good  as  if 
yoiir  names  was  in  the  register ;  or  do  any  way  you  like,  but 
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Mr.  Bichardson  will  not  be  ligreeable  for  you  to  have  your 
names  in  the  register*" 

On  the  return  of  T«  C»  Armstrong  from  a  voyage^  and  on  the 
8th  of  March  iSdS,  T.  C.  Armstrongs  James  Armstrong,  and 
Ann  Hutdhinson  signed  an  agreement,  which  was  in  the  follow*- 
ing  terms:  —  '*  Memorandum  of  agreement,  made  between 
T.  G.  Armstrong,  and  James  Armstrong,  and  Ann  Hutchinson, 
wife  of  John  Hutchinson,  the  administratoxs,  with  the  will  an- 
nexed, of  Thomas  Armstrong,  grocer,  deceased.    Whereas  the 
emd  Thomas  Armstrong,  during  his  life,  was  possessed  of  a  eer- 
tun  sum  of  money,  arising  from  the  insurance  received  from 
the  loss  of  the  ship  *  Amethyst,'  which  was  bvested  in  the  riiip 
*  Williain   Bichaxdson/  and   that  sixteen  sixty-fourth  shares 
thereof  were  registered  in  the  name  of  the  said  T.  C.  Arm- 
Btiong  as  trustee  for  and  on  behalf  of  the  said  Thomas  Arm- 
strong, deceased ;  and  whereas  the  said  James  Armstrong  and 
Ann  Hutchinson  hare  agreed  to  allow  the  said  T.  C.  Armstrong 
to  navigate  the  said  shares  in  the  sud  ship  *  William  Kchard- 
8on,'  for  twelve  months  from  this  time,  and  in  consideration 
thereof,  the  said  T.  C»  Armstrong  hereby  agrees  to  account  to 
the  said  James  Armstrong  and  Ann  Hutchinson,  as  such  ad- 
xnintstratora  of  the  said  Thomas  Armstrong,  for  the  gains  and 
profits  oi  the  said  ship,  from  the  time  she  was  purchased  with 
i;he  money  of  the  said  Hiomas  Armstrong  as  aforesud^  and  that 
at  the  expiration  of  the  siud  period  to  sdl  the  same  shares,  and 
pay  over  the  proceeds  thereof  to  be  divided  according  to  the 
will  of  the  said  Thomas  Armstrong,  deceased,  namely>  one 
fourth  to  the  said  T.  C»  Armstrong,  and  the  remainder  to  the 
representatives  of  Matthew  Armstrong,  deceased,  the  said  James 
Armstrong,  and  the  said  Ann  Hutchinson.** 

After  the  expiration  of  the  twelve  months,  and  on  the  22nd 
of  June  1854,  James  Armstrong  and  Ann  Hutchinson  applied 
to  T.  C.  Armstrong  and  Bidiardson  for  an  account  oi  the  freight 
find  earnings  of  the  ship^  and  for  the  concurrence  of  the  former 
in  the  sale  of  the  shares,  which  applicaticm  was,  on  the  foUow- 
^i  ^7*  refused.  At  this  time  Bichardson  had  become  aware , 
of  the  agreement  and  its  contents.  By  a  bill  of  sale  dated  the 
8tli  of  June  1854,  but  not  executed  until  after  the  23rd  of  June, 
sixteen  sixty-fourth  shares  were  transferred  by  T.  C.  Arm- 
strcmg  to  Bichardson,  who  became  the  registered  owner  of  the 
whole  ship.  Innnedtately  after  the  said  reftisal,  James  Arm- 
strong and  Ann  Hutchinson  gave  notice  to  Bichardson  that, 
as  the  administrators  of  Thomas  Armstrong,  they  were  entitled 
to  twenty-one  sixty-fourth  shares,  which  had  been  improperly 
registered  by  T.  C.  Armstrong  in  his  own  name;  required  to 
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know  the  consideration  money  for  the  five  Bixty-foarth  shares; 
demanded  an  account  of  the  earnings  of  the  twenty-one  sixty- 
fourth  shares  from  the  time  of  their  purchase,  and  required  him 
not  to  pay  oyer  any  part  of  such  earnings  to  T.  C.  Armstrong. 
The  solicitors  of  Richardson  and  T.  C.  Armstrong  in  reply 
denied  Bichardson's  liability  to  account  to  James  AxmstroDg 
and  Ann  Hutchinson,  and,  on  the  part  of  T.  C.  Armstrong 
offered  to  pay  them  150il  each,  in  full  discharge  of  their  chums 
upon  him. 

This  offer  was  refused^  and  James  Armstrong  and  Ann 
Hutchinson  filed  a  bill  against  T.  C.  Armstrong  and  Bicfaard* 
son,  praying  an  account  of  the  freight  from  the  first  and 
original  registry  of  the  ship ;  that  the  twenty-one  sixty-fourth 
shares  might  be  transferred  to  the  plainti£b,  as  the  adminis* 
trators  of  Thomas  Armstrong,  deceased,  or  otherwise  tint  die 
same  shares  might  be  sold,  and  the  proceeds  paid  to  the  pkio- 
tiffs ;  and  for  an  injunction  t4  restrain  the  defendants  from  sell- 
ing the  twenty-one  sixty-fourth  shares,  and  from  partmg  with 
the  certificate  of  registry. 

On  the  3rd  of  August  1854,  an  injunction  as  to  the  nxteen 
dxty-fourth  shares  was  granted  on  motion,  on  the  gionnd  that 
at  that  time  there  did  not  appear  to  have  been  any  real  con- 
sideration  giyen  by  Richardson  for  these  shares,  and  that  Sicb- 
ardson  was  aware  at  the  time  of  the  transfer  that  T.  C.  Axm- 
atrong  was  not  entitled  to  the  shares. 

The  case  came  on  upon  motion  for  decree.  Richardson  now 
stated  that  he  had  purchased  the  sixteen  sixty -fourth  shares  for 
the  sum  of  700/.,  which  sum,  together  with  the  sum  of  2151  lOi^, 
the  balance  of  the  freight  due  in  respect  of  these  shares,  be 
admitted  was  still  in  his  hands^  and  though  he  considered  theae 
sums  were  due  to  T.  C.  Armstrong,  he  submitted  to  pay  them 
as  the  Court  should  direct.  Evidence  was  entered  into  both  bj 
T.  C.  Armstrong  and  the  plaintifis  on  the  question  of  the  au- 
thority of  T.  C.  Armstrong  to  register  the  twenty-one  sixty- 
fourth  shares  in  his  own  name. 

Mr.  R.  Palmer  and  Mr.  T.  Stevens,  for  the  plaintifi.  The 
plaintiffs  are  satisfied  with  the  application  by  T.  C.  Armstrong 
of  the  five  sixty-fourth  shares.  Whatever  may  have  been  the 
circumstances  under  which  the  transfer  of  the  remaining  nzteen 
sixty-fourth  shares  was  made  in  1854,  Richardson  now  ackiioir- 
ledges  himself  the  purchaser  for  700il,  which,  with  the  £reigfat,  he 
still  Holds  in  his  hands,  and  submits  to  deal  with  the  amount  as 
the  Court  shall  direct.  We  adopt  that  sale  to  Richardson,  and 
claim  the  proceeds  under  the  agreement  The  Ship  Begiatij 
Acts  do  not  apply  to  an  agreement  which  affects  to  deal,  not 
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with  shares  in  a  ship,  but  only  with  the  proceeds  of  the  sale  of 
shares.  The  defendant  Armstrong  has  throughout  admitted 
the  phdnti£b'  right,  and  the  whole  difficulty  has  been  caused  by 
his  having  improperly  registered  the  shares  in  his  own  name ; 
and  the  plaintiffs  are  entitled  to  relief:  Me$taer  v.  Gillespie  (a), 
Ladbroke  v.  Lee(b),  Davenport  v.  Whitmore{c\  ProuHng  v. 
Ha!mminuL{d) 

Mr.  Boupett  and  Mr,  fV.  Fareler,  for  the  defendants.  That 
the  plainti£b  claimed  to  be  entitled,  under  the  agreement,  to  the 
shares  themselves,  is  shown  by  their  bill,  which  prays  a  transfer 
or  sale  of  the  shares;  They  now,  at  the  bar,  offer  to  adopt  the 
sale  to  Bichardson,  and  daim  the  proceeds.  The  defendant 
Armstrong  was  the  registered  owner  at  the  time  of  the  execution 
of  the  agreement,  and  alone  entitled  to  the  shares.  That  agree- 
ment was  inoperative  to  transfer  the  shares.  It  did  not  comply 
with  the  provisions  of  the  Ship  B^istry  Act,  8  &  9  Vict  c  89. 
ss.  34 — 39.,  and  no  transfer  of  shares  in  a  ship  can  by  any 
possibility  be  made  except  in  the  manner  pointed  out  by  that 
Act.  The  policy  of  the  Act  was  to  prevent  foreigners  obtain* 
ing  the  advantages  of  British  subjects  navigating  British  ships ; 
and  if,  under  such  an  agreement  as  this,  the  proceeds  of  the  sale 
of  a  ship  could  pass,  a  foreigner  would  be  excluded  only  in 
name^  while  he  might  in  reality  enjoy  all  the  benefits  which 
were  intended  to  be  reserved  for  the  British  owner.  The 
agreement  is  null  and  void  to  all  intents  as  against  the  re-^ 
^tered  owner,  and  the  plaintifis  have  no  equity  for  relief 
against  the  positive  words  of  the  Act  of  Parliament ;  JEx  parte 
Yattap(e),  M^Calmani  v.  Rankin  {g\  Thompson  v.  Leahe  (A), 
Hughes  v.  Morris{})y  FoUett  v.  Delany{k),  Newnham  v.  Graves  (/), 
Duncan  v.  Tindall  (m),  Brewster  v.  Clarke  (n),  Battersby  v» 
Smyth^ip) 
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The  Masteb  of  the  Bolls.  The  facts,  so  far  as  it  is 
necessaiy  to  mention  them,  are  as  follow :  Thomas  Armstrong, 
the  testator,  was  part  owner  with  the  defendant,  Bichardson,  of 
a  vessel  called  the  ''  Amethyst,"  which  was  insured  and  after- 
wards lost.  He  then  joined  Bichardson  in  the  purchase  of 
another,  called  the  *'  William  Bichardson,"  in  which  he  was  to 
have  what  may  be  called  a  one-third  interest.    His  object  un- 
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donbtedly  was  to  provide  for  his  son,  T.  C.  Armstrongs  and  id 
employ  him  as  master  of  the  ship.  T.  C.  Armstrong  appean  to 
have  had  no  money  of  his  own  at  that  time^  and  he  acted  eotirdj 
as  his  father^s  agent  in  the  matter.  Thomas  Armstrong  receiyed 
about  4002i  from  the  insurance  money,  which  was  ap^died  in  part 
payment  of  the  share  in  the  new  ship.  T.  C.  ArmstrcHig  wis 
appointed  the  master,  and  he  registered  one  third  of  the  ship  in 
his  own  name  as  owner,  and  there  is  a  conflict  of  evidence  whe- 
ther that  was  done  with  the  consent  of  his  father  or  not  Bat  in 
the  view  which  I  take  of  the  case,  I  do  not  think  it  materiid  to 
express  any  opinion  upon  this  evidence.  Th<Mna8  Armstrong 
died  in  1 852.  By  his  will  he  left  the  plaintiflb  his  execoton, 
and  he  divided  his  property  equally  among  all  his  children,  in- 
cluding T.  C.  Armstrong.  In  order  to  repay  a  portion  of  the 
debt  due  to  Richardson  in  respect  of  the  ship,  T.  C.  Aimstiong 
transferred  to  him  five  of  the  twenty-one  sixty^fourth  shaieei 
This  is  not  now  complained  of;  it  is  admitted  to  be  a  fit  and 
proper  application  of  the  money.  There  were  then  remaiiung 
sixteen  sixty-fourth  shares  standing  in  the  name  of  T.  C.  Arm- 
strong, and  which  form  the  subject  of  this  suit.  The  pluntifi 
applied  to  T.  C.  Armstrong,  and  chdmed  these  shares  as  part  of 
the  testator's  estate.  Thereupon  a  conaderable  number  of 
letters  passed  between  the  parties  upon  the  subject,  and  some  of 
them  are  very  material  In  one  of  them  T.  C.  Aimstioi^ 
expressly  states  that  it  is  desirable  not  to  transfer  the  diip  into 
the  names  of  additional  persons,  but  to  make  an  arrangement 
by  which  they  can  obtain  the  benefit  of  the  agreement.  In  fact 
he  nowhere  disputes  the  claim  which  is  made  by  his  farotben 
and  usters.  His  letters  are  the  letters,  not  of  a  very  illiterate, 
ignorant  man,  but  of  a  man  who  clearly  understands  the  whole 
subject  on  which  he  is  then  writing.  After  his  retom,  and  subae- 
quently  to  these  letters,  he  enters  into  an  agreement,  which  forms 
the  groundwork  of  the  decree  to  wluch  I  think  the  plabtift  are 
entitled.  The  letters  to  which  I  have  referred  e8tiU>liBb,  m  my 
opimon,  and  to  my  mind,  the  fact  that  T.  C.  Armstrong  oieaily 
understood  what  he  was  about  when  he  entered  into  this  agree- 
ment ;  and  that  the  agreement  really  expressed,  and  was  intoided 
to  carry  into  effect,  his  opinion  of  the  plaintifib'  rights.  By  this 
agreement  T.  C.  Armstrong  clearly  admits,  as  he  did  in  his  letters, 
that  he  considered  himself  bound  in  justice  to  treat  his  brothers 
and  sisters  as  equally  interested  in  this  property  with  himsetf, 
as  being  a  part  of  his  father's  estate.  T.  C.  Armstrong  after- 
wards sells  the  sixteen  sixty-fourth  shares  to  Bichardson,  who 
now  admits  he  is  bound  to  account  for  these  proceeds,  and  abo 
for  the  freight,  to  such  persons  as  may  be  entitled  thereto. 
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There  is  no  question  but  that  Biohardson  is  now  the  full  and 
entire  owner  of  the  whole  ship. 

It  is  contended  that  no  interest  in  a  ship  can  be  conveyed 
except  in  the  manner  provided  by  the  Ship  Registry  Act,  with 
the  provisions  of  which  it  is  admitted  this  agreement  does  not 
comply.  I  concur  in  that  argument,  but  the  plaintiffs,  as  they 
now  put  forward  their  case,  claim  a  right  to  have  the  proceeds 
only  of  the  sale  of  these  shares  divided  according  to  the  agree- 
ment; and  the  question  is,  whether  they  are  entitled  under  the 
agreement  to  have  that  so  done. 

I  am  of  opinion  that  this  agreement  did  not  give  them  any 
right  in  the  ship;  that  they  could  not  have  transferred  the 
shares,  or  have  prevented  any  transfer  of  them  which  was  to  be 
made  by  T.  C.  Armstrong  —  certainly  not  any  transfer  to  be 
made  by  him  for  valuable  consideration. 

The  agreement  was  not  that  they  were  to  be  owners  of  the 
ship, — ^for  T.  C.  Armstrong  had  himself,  in  one  of  the  letters  tb 
which  I  have  referred,  pointed  out  either  the  inconvenience  or 
the  difficulty  of  accomplishing  that  object, — but  that  T.  C.  Arm- 
strong was  himself  to  sell  the  shares,  and  to  pay  over  the  pro- 
ceeds, to  be  divided  according  to  testator^s  will.  He  sells 
the  shares,  and  in  that  respect  he  merely  acts  in  conformity  with 
this  agreement;  and  ha^ng  received  the  money,  (for  I  treat  the 
money  in  the  hands  of  Biohardson  as  if  it  had  been  paid  to  T.  C. 
Annstrong)  the  question  is  whether,  in  that  state  of  circum- 
stances, this  agreement  is  not  sufficient  to  entitle  the  plaintiffi 
to  a  share  in  the  produce  of  the  shares,  and  in  the  earnings  of 
the  ship,  in  the  hands  of  T.  C.  Armstrong,  or  in  the  hands  of 
William  Richardson,  who  is  ready  to  pay  it  to  the  persons  who 
may  be  entitled  to  it 

I  think  it  unnecessary  to  go  into  the  cases,  which  were  very 
material  undoubtedly  upon  the  question  of  the  motion  for  the 
injunction,  such  as  the  case  of  Mestaer  v.  Gilkspie,  and  other 
cases,  where  it  was  held  that  in  questions  of  fraud,  this  Court 
would  interfere  in  the  sale  of  a  ship ;  because  it  appears  to  me 
that  this  is  a  question  simply  as  to  the  proceeds  of  the  sale  of  a 
ship,  arimng  out  of  an  agreement  which,  I  think,  is  binding  be- 
tween the  parties.  To  declare  this  agreement  is  not  binding 
would  be  to  hold  that  the  Navigation  Laws  not  only  prevent 
any  right  in  a  ship,  except  in  the  persons  whose  names  appear 
upon  the  roister,  but  also  in  the  proceeds  of  the  sale  of  a 
ship. 

Take  a  case  which  must  be  of  duly  occurrence.  A  ship- 
owner dies  possessed  of  a  large  number  of  ships.  Is  it  to  be 
contended  Aat,  having  directed  his  ships  to  be  sold  and  the 
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money  divided  among  certain  I^ateee,  his  execoton  ahoold  be 
allowed  to  Bay,  ''This  is  our  ship;,  we  are  entitled  to  it  by  law;  we 
will  sell  it ;  and  as  no  interest  can  be  ^ven  in  a  ship,  except  in 
the  manner  specified  in  the  Ship  Be^try  Act^  so  neither  can 
it  be  given  in  the  proceeds  of  a  ship ;  the  cestui  que  tnuU  under 
the  testator's  will  cannot,  therefore,  call  on  us  to  aceoant''  I 
apprehend  the  argument  cannot  possibly  be .  carried  to  such  an 
extent- 
Suppose  the  owner  of  a  ship  enters  into  a  contract  wiUi  as- 
other  person  to  sell  the  ship  and  divide  the  proceeds  equally  be- 
tween them,  in  consideration  of  that  other  person  doing  some 
particular  act  which  will  make  it  a  valuable  consideration.  I 
admit  such  a  contract  gives  no  interest  in  the  ship  itself;  bat 
when  the  owner  sells  the  ship  and  becomes  possessed  of  the  pro- 
ceeds, would  the  Court  say  that  this  was  a  transaction  liable  to 
the  evils  which  the  Navigation  Laws  and  the  Ship  Begistiy  Acts 
were  intended  to  prevent,  so  that  nobody  can  acquire  any  in* 
terest  in  the  proceeds  of  a  ship  because  it  is  desirable  that 
no  foreigner  shall  have  any  interest  in  the  ship  itself?  I  appre- 
Jiend  such  an  argument  cannot  be  maintained 

T.  C.  Armstrong,  when  he  entered  into  this  contract,  knev 
what  these  parties  claimed  against  him  in  respect  of  the  aasetaof 
his  father,  and  that  he  was  liable,  if  to  no  greater  extent,  at  anj 
rate  for  the  money  of  the  father,  which  had,  in  fact,  been  applied 
in  the  purchase  of  the  ship ;  and^  in  my  opinioa,  there  is  asoffi- 
cient  consideration  shown  to  make  the  agreement  valid  and 
efiective  as  to  the  division  of  the  money  arising  from  the  sale 
of  tiie  ship  in  the  hands  of  the  registered  own^  of  that  ship^ 

The  cases  that  have  been  cited  do  not  appear  to  me  in  the 
slightest  degree  to  touch  or  affect  this  view  of  the  case. 
Breu>8ter  v.  Clarke  was  not  a  case  of  fraud*  Thomf9»y* 
Leake  was  not  a  case  of  fraud  either,  it  was  a  case  of  mistek^ 
Newnham  v.  Graves  was  not  a  case  of  fraud.  BaUerdg  ▼• 
Smyth  was  a  case  of  an  agreement  for  the  sale  of  a  share  in  the 
ship ;  the  bill  was  filed  for  that  purpose,  and  a  demurrer  was 
allowed.  All  those  were  cases  in  which  an  endeavour  was  in>de 
by  means  of  the  contract  between  the  parties,  or  thor  acts,  to 
obtun  a  share  in  a  ship  which  was  then  registered  in  the  name 
of  another  person.  The  case  of  FoUett  v.  Delam/  is  of  that 
description,  and  the  Vice^C/iancellar  expressly  states  that  be 
does  not  express  any  opinion  what  would  have  been  the  dedsioa 
if  there  had  been  fraud. 

In  the  case  oiM^Calmont  v.  Rankin  it  was  expressly  kid  dowOi 
and  the  passage  was  very  much  relied  on,  both  by  Mr.i^^V^ 
imd  Mr.  Farster^  that  no  interest  in  a  ship  can  be  acqaind  m 
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snch  cases.  But  the  Lord  Chancellor  expressly  says  that  his  deci- 
sion is  not  in  any  degree  to  affect  what  may  be  the  prodaoe 
arising  from  the  sale  of  the  ship.  The  passage  to  which  I  refer 
is  this :  **  It  has  been  most  elaborately  argued  that  I  might  and 
ought  to  give  effect  to  the  transaction  as  regards  the  proceeds 
of  the  vessel,  although  I  cannot  affect  the  vessel  itself.  I  do 
not  lay  down  any  rule  that  parties  cannot  authorize  a  ship  to  be 
Bold^  and  direct  in  what  manner  the  money  shall  be  applied. 
That  is  quite  a  different  question.  But  the  question  before  me 
IB  this :  the  plaintiffii  claim  the  right  under  certain  documents 
which,  they  say,  vest  the  property  of  the  vessel  in  them  but  for 
the  Ship  Registry  Acts ;  and  being  forced  to  relinquish  such 
right  to  the  vessel,  they  say  they  have  an  equity  to  that  which 
represents  the  vessel,  namely,  the  price  produced  by  the  sale  of 
the  vessel,  and  that  a  Court  of  Equity  is  bound  to  give  effect 
to  that  claim."  Then  he  proceeds  to  state  that,  in  his  opinion, 
that  is  not  so,  and  that  he  can  only  regard  the  contract  under 
the  documents  which  were  produced  as  not  giving  a  right  to 
tiie  vessel;  and,  consequently,  that  the  plaintiffs  were  not 
entitled  to  the  proceeds. 

My  opinion  is,  that  the  agreement  in  the  present  case  is  not 
similar  to  that  in  M^CalmontY.  Rankvu  The  agreement  is 
here^  not  that  the  plaintiffi  shall  have  any  interest  in  the  ship, 
but  that  at  the  expiration  of  twelve  months  T.  C.  Armstrong 
shall  sell  the  shares  and  pay  over  the  proceeds  according  to  the 
will  of  Thomas  Armstrong.  Lord  St  Leonards^  in  M^Calmont 
V.  Rankin^  says :  '^  I  do  not  lay  down  any  rule  that  parties  can- 
not authorize  a  ship  to  be  sold,  and  direct  in  what  manner  the 
money  shall  be  applied ; "  and  this  is,  in  fact,  an  agreement 
directing  a  ship  to  be  sold,  and  authorizing  in  what  manner  the 
proceeds  shall  be  applied. 

That  part  of  the  agreement  which  relates  to  the  freight  of  the 
ship  stands  upon  a  different  ground,  and  is  not  affected  by  the 
Ship  Begbtry  Acts. 

The  result  is  that  in  my  opinion  this  agreement  is  binding 
on  T.  C.  Armstrong,  and  that,  all  the  money  arising  from  the 
sale  of  the  ship  being  now  available,  he  is  bound  to  account 
for  it,  and  for  the  freight,  in  the  manner  provided  by  that 
agreement. 

When  the  case  came  before  me  on  the  motion  for  the  injunc- 
tion, I  undoubtedly  thought  that  T.  C.  Armstrong  either  in- 
tended, or  that  it  was  possible  he  intended,  to  sell  the  ship  for  a 
nominal  consideration,  and,  in  point  of  fact,  obtidn  the  benefit  of 
the  real  price  in  another  manner,  and  I  considered  that  a  fraud 
upon  this  agreement,  and  thereupon  I  thought  it  proper  to 
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restrain  the  sale  for  the  parpose  of  se^g  what  case  sboald  be 
made  out  at  the  heariog  of  the  cause.  Kiehardaon  did  not  then, 
as  now,  state  that  he  had  bought  the  shares  for  700L  and 
held  the  proceeds,  and  was  willing  to  account  in  such  manner 
as  the  Court  should  think  right*  It  appears  to  me  that  the 
case  has  now^  upon  the  hearing,  assumed  a  Tery  different  aqiect, 
and  that,  in  &ct,  a  band  Jide  sale  has  taken  plaoe^  and  if 
Bichardson  had  made  this  case  on  the  motion,  I  should  haTe 
considered  him  in  the  light  of  a  person  who  was  a  mere  stake- 
holder, have  directed  him  to  pay  the  money  into  Court,  and 
should  have  given  him  all  his  costs. 

It  appears  to  me  that  T.  C.  Armstrong  now  claims  some- 
thing inconsistent  with  the  agreement  whidi  he  has  entered 
into,  and  which,  in  my  opinion,  is  a  legal  agreement,  binding 
the  proceeds  which  are  to  be  received,  and  which  must  be 
divided  accordingly ;  and  I  shall,  therefore,  make  a  decree  to 
that  effect ;  prefacing  the  decree  by — **  It  appearing,  or  it  being 
admitted  by  Bichardson,  that  there  is  now  in  his  hands  lOOL 
as  the  price  of  sixteen  sixty-fourths  of  the  ship,  and  also  the 
sum  of  215/.  19«.,  in  respect  of  the  earnings  of  those  azteea 
sixty-fourths,''  direct  that  money  to  be  paid  into  Court ;  and 
then  I  shall  declare  that  the  money  ought  to  be  divided  between 
the  persons,  and  in  the  shares  specified  in  the  agreement;  and 
I  am  of  opinion  that  I  cannot  give  Bichardson  any  costs^  neither 
shall  I  make  him  pay  any  costs.  T.  C.  Armstrong  has  in  my 
opinion  done  that  which  makes  him  entirely  in  the  wrong,  and 
he  must  pay  the  costs. 

I  should  also  state  that  the  case  of  I^auibiff  v.  Hammotid 
appears  to  be  a  distinct  authority  at  Law  for  the  propodtkm 
I  am  laying  down  here.  In  that  case  I  think  it  did  not  depend 
entirely  upon  the  statement  of  the  person  who  had  received  the 
money,  but  the  Court  of  Law  there  expressly  held  that  the 
Navigation  Laws  did  not  prevent  an  action  of  asfumpiiito 
recover  the  money  from  a  person  who  had  sold  the  ship  and  bad 
the  proceeds  in  his  own  hands  at  the  time. 

Solicitors :  Maples  {p  Co. ;  and  Beckett. 
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TUEB  V.  TURNEE. 

IHIS  was  a  suit  for  the  administration  of  the  estate  of 
Richard  Bell,  who,  by  his  will,  dated  the  17th  of  September 
1830,  gave  his  real  and  personal  estate  to  his  wife  for  her  life ; 
and  after  her  decease  he  directed  that  the  same  should  be 
sold,  and  the  proceeds  divided  in  such  a  manner  that  Sarah 
Elliott  the  wife  of  William  Elliott  became  entitled  to  an  eighth 
share. 

In  1836,  and  in  the  lifetime  of  the  widow,  Sarah  Elliott,  with 
the  concurrence  of  her  husband,  by  a  deed  duly  acknowledged 
by  her  according  to  the  provisions  of  the  3  &  4  Will  4.  c  74., 
assigned  her  one  eighth  share  to  Hugh  Elliott 

After  the  death  of  the  widow  in  1852,  the  testator's  property 
was  sold  under  the  decree  of  the  Court. 

The  cause  now  came  on  upon  further  directions,  and  the  only 
question  was,  whether  the  deed  executed  by  Sarah  Elliott 
passed  her  share  of  the  proceeds  of  the  real  estate  directed  to 
be  sold. 

Mr.  Hobhouse  for  the  plaintiffs. 

Mr.  ShebbearCf  for  Sarah  Elliott.  This  is  a  reversionary 
interest  in  personalty,  although  arising  from  real  estate,  which 
Sarah  Elliott  could  not  dispose  of  during  coverture,  so  as  to 
bar  her  right  by  survivorship,  and  the  deed  is  void :  Hobby  v. 
Alkn.  {a) 

Mr.  Boffshawe,  jun.,  for  the  representative  of  the  assignee. 
The  direction  in  the  will  to  sell  had  not  the  effect  of  converting 
the  real  estate  into  personidty.  The  gift  of  the  proceeds  of  the 
sale  of  land  is  a  gift  of  an  equitable  interest  in  the  land,  and 
before  the  3  &  4  Will.  4.  c  74.  such  an  interest  in  a  married 
woman  was  barred  by  a  fine :  May  v.  Roper  (b);  and  now  passes 
by  a  deed  executed  with  the  concurrence  of  her  husband,  and 
duly  acknowledged  by  her,  according  to  the  provisions  of  that 
Act :  Briggs  v.  Chamberlain,  (c) 

The  Masteb  of  the  Bolls.  I  am  of  opinion  I  must 
follow  the  later  decision  of  Briggi  v.  Chamberlain^  in  which 
Hobby  V.  AUen  was  fully  considered,  and  hold  that  this  is  an 
effectual  assignment  of  the  share  of  Sarah  Elliott  A  gift  of 
the  proceeds  of  land  directed  to  be  sold  is  a  gift  of  an  equit* 
able  interest  in  such  land,  and  the  Court  would  not  allow  any 
dealings  with  the  land  to  the  prejudice  of  a  person  so  entitled- 

Solidtor :   Thomas  Johnston. 
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FRY  17.  NOBLE. 

In  1827  Thomas  Willis  Fry,  who  was  then  married^  ptuchased 
an  estate^  which  was  convejed  by  indentures  of  lease  and  release 
to  such  uses  as  Fry  should  appoint,  with  remainder  to  the  use  ot 
Fry  and  his  assigns  for  life»  with  remainder  to  the  use  of  a  trustee 
during  the  life  of^  and  in  trust  for  Fry,  **  to  the  intent  that  my 
present  or  any  future  wife  may  not  be  entitled  to  dower.** 

Fry's  wife  died  soon  after  the  execution  of  the  deed.  On  the 
19th  of  September  1838,  he  married  again,  and  died  in  1842, 
intestate,  and  without  having  exercised  the  power  of  appoint- 
ment, leaving  his  wife  surviving.  The  heir-at-law  entered  mto 
possession,  and  from  time  to  time  made  payments  to  the  widow 
in  respect  of  dower.  He  afterwards  mortgaged  the  estate  to 
Russell  in  fee,  and  Russell  sold  the  estate  to  Noble.  The  widow 
bad  no  notice  either  of  the  mortgage  or  of  the  sale. 

In  1854  the  widow  filed  a  bill  against  Noble,  praying  that 
she  might  be  declared  entitled  to  dower ;  that  she  might  be  let 
into  possession  of  the  rents  and  profits  of  one  third  of  the  estate ; 
and  that  if  necessary  a  commis^on  might  be^issued  for  settiiig 
out  her  dower. 

Mr.  Follett  and  Mr.  Wickens,  for  the  plwiti£  By  the  S  &4 
Will.  4.  c  105.  s.  2.  dower  is  given  out  of  an  equitable  estate  to 
women  married  after  the  31st  of  December  1833.  This  most 
have  a  retrospective  operation  affecting  all  land  conveyed  to  the 
husband  before  the  Act.  By  section  14.  no  deed  executed  be- 
fore the  1st  of  January  1834  is  to  liave  the  efifect  of  defeating 
any  right  to  dower,  and  the  declaration  in  the  deed  of  1827, 
that  no  future  wife  shaU  be  entitled  to  dower,  cannot  have  the 
effect  of  barring  the  dower  under  the  statute.  The  Act 
abolishes  dower  as  existing  under  the  old  law,  and  estabhshea  a 
new  right  under  the  same  title.  The  words  of  section  6.  apply 
only  to  deeds  executed  after  the  passing  of  the  Act* 

Mr.  R.  Palmer  and  Mr.  T,  Stevens,  for  the  defendant  The 
plaintiff  has  no  right  to  dower  under  the  old  law,  and  the  Act 
has  not  given  it  to  her.  She  cannot  show  a  right  except  under 
section  2.,  which  must  be  read  with  section  6.,  and  if  the  2iid 
is  retrospective,  so  also  must  be  the  6th.  Section  14.  cannot 
have  been  intended  to  give  a  right  to  dower  not  previoody 
existing.     . 

Mr.  Follett  in  reply. 

The  Masteb  of  the  Rolls.  The  question  which  arises 
in  this  case  is^  whether  the  plaintiff  is  entitied  to  dower  vat  of 
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the  real  estate  of  her  husband*  The  determination  of  this  ques- 
tion depends  upon  the  construction  of  certain  sections  in  the 
Dower  Act,  3  &  4  Will.  4.  c.  105. 

The  facts  raise  the  point  which  I  am  about  to  determine,  very 
clearly  and  distinctly.  By  a  deed  executed  in  1827,  the  hus- 
band of  the  plaintiff,  who  was  then  the  husband  of  his  first  wife, 
purchased  a  certain  property,  which  was  conyeyed  to  him  with 
the  ordinary  limitations  to  bar  dower.  It  contained  in  it  a 
declaration  that  his  present  or  any  future  wife  should  not  be 
entitled  to  dowen  This  was  before  the  Dower  Act  passed ; 
and  since  the  execution  of  that  indenture  the  first  wife  has  died. 
Then  the  Act  for  the  Amendment  of  the  Law  relating  to  Dower 
passed^in  the  year  1833,  and  came  into  operation  on  the  1st  of 
January  1834.  In  September  1838,  subsequently  therefore 
to  the  Dower  Act,  the  plaintiff  parried  her  late  husband,  U> 
whom  that  property  had  been  conveyed.  He  died  intestate  in 
October  1842,  leaving  the  plidntiff,  his  widow,  surviving ;  and 
the  question  is,  whether  she  is  entitled  to  dower  out  of  the  estate 
80  conveyed  to  him. 

It  is  quite  clear  that  if  the  words  *'  to  the  intent  that  the 
then  present  or  any  future  wife  of  the  said  T.  W.  Fry,  might 
Hot  be  entitled  to  dower,"  had  been  omitted,  the  plaintiff  would 
have  been  entitled  to  dower,  and  no  question  could  have  been 
raised  respecting  it ;  and  it  is  equally  clear  that  if  the  inden- 
ture, as  it  stands,  had  been  executed  after  the  passing  of  the 
Dower  Act,  the  widow  would  have  been  barred. 

The  sections  which  affect  these  questions  are  the  2nd,  6th, 
and  14th.  The  2nd  and  14th  are  relied  upon  on  behalf  of  the 
widow,  and  the  6th  by  the  heir-at-law. 

If  section  2.  stood  alone,  the  wife^s  right  to  dower  would 
have  been  dear.  Her  husband  was,  under  the  ordinary  limita- 
tions to  bar  dower,  beneficially  entitled  to  land,  for  an  interest 
which  was  equal  to  an  estate  of  inheritance  in  possession. 

By  section  6.  it  is  enacted  '^  that  a  widow  shall  not  be  en- 
titled to  dower  out  of  any  land  of  her  husband,  when  in  the 
deed  by  which  such  land  was  conveyed  to  him,  or  by  any  deed 
executed  by  him,  it  shall  be  declared  that  his  widow  shall  not 
be  entitled  to  dower  out  of  such  land."  From  this  appeal  to 
the  deed,  it  is  obvious  that  it  settles  the  matter  against  the 
widow,  because  the  deed  in  question  conttdns  this  express  de* 
claration  —  that  the  widow  shall  not  be  entitled  to  dower. 

It  is  contended  that  these  words  in  this  section  are  prospec- 
tive, and  relate  only  to  deeds  which  are  to  be  executed  after  the 
passing  of  this  Act.  In  the  view  I  take  of  this  case,  I  do  not 
think  it  absolutely  necessary  to  determine  whether  this  clause  is 
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prospective  or  not,  but  it  undoubtedly  10  ambiguous,  and  the 
dause  by  itself  might  be  applied  to  existing  deeds,  as  well  as  to 
deeds  which  are  hereafter  to  be  executed* 

It  was  also  argued  that  as  clause  2.  is  retrospective,  it  is 
reasonable  enough  to  suppose  that  this  should  be  so  too; 
because,  although  it  affects  only  widows  who  were  married 
subsequently  to  the  passing  of  the  Act,  yet  it  affects  deeds  con- 
veying property  to  husbands  who  have  married  those  women 
subsequently  to  the  passing  of  the  Act,  and  therefore  has  a 
retrospective  effect  on  those  deeds.  The  effect  of  this  dause 
cannot  be  fully  understood  without  reading  section  14.,  upon 
the  construction  of  which  this  case  principally  tum& 

Section  14.  declares  *'  that  this  Act  shall  not  extend  to  the 
dower  of  any  widow  who  shall  have  been  or  shall  be  manned 
on  or  before  the  1st  of  January  1834;" — therefore,  it  applies  to 
thb  case ;  — ''and  shall  not  give  to  any  will,  deed^  contnust, en- 
gagement, or  charge,  executed,  entered  into,  or  created  before 
the  said  1st  of  January  1834,  the  effect  of  defeating  or  i»eja- 
dicing  any  right  to  dower."  This  dause  is  by  no  means  ex- 
pressed with  clearness;  and  the  argument  against  the  widow  is 
that  the  whole  intention  of  section  14.  cannot  be  to  give  a 
right  to  dower  to  a  widow  not  previously  existing,  but  that  the 
effect  of  the  section  must  be  to  leave  the  existing  rights  as  they 
were,  and  not  to  interfere  with  them,  and  that  the  construction 
su^ested  of  giving  to  section  6.  an  exdusive  prospective  opera- 
tion would  lead  to  great  absurdities  and  contradictions. 

After  a  careful  consideration  of  the  statute,  I  have  come  to 
the  condusion  that  in  the  present  case  the  widow  is  entitled  to 
dower.  Section  2.,  standing  alone,  clearly  gives  it ;  and  I  do 
not  find  anything  to  cut  it  down.  If  the  deed  in  this  case  had 
omitted  the  declaration  that  neither  the  present  nor  any  (ntars 
wife  should  be  entitled  to  dower,  it  is  obvious  the  statute  wooM 
have  had  a  retrospective  effect —  would  have  destroyed  the 
operation  of  the  uses  to  bar  dower,  and  have  given  the  wife  a 
right  to  dower.  The  declaration,  in  fact,  adds  nothing  to  the 
deed  itself.  If  it  had  contained  that  declaration  alone,  and  had 
not  made  a  sufficient  limitation  to  uses  to  bar  dower,  it  is  ob- 
vious that  the  dower  would  have  attached  totally  independent  of 
the  Act,  and  that  section  14.  would  have  prevented  section  6. 
from  applying  to  deprive  the  widow  of  her  dower,  to  which  she 
would  have  been  entitled  but  for  the  Act 

Section  2.  gives  dower  to  the  wife  in  every  case  where  the 
husband*  marrying  subsequently  to  the  1st  of  January  1834, 
had  an  estate  equal  to  an  estate  of  inheritance.  Sectioii  S. 
takes  away  the  dower  wherever  there  is  a  declaration  by  the 
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husband  that  his  wife  shall  not  be  entitled  to  dower.  Then, 
leaying  it  doubtful  whether  such  declaration  is  to  be  prospective 
odIj,  or  retrospective  also,  section  14.  declares  that  the  Act 
shall  not  give  to  any  deed  executed  before  1834  the  effect  of 
taking  away  any  right  to  dower. 

I  am  of  opinion  that  the  plaintiff  is  entitled  to  her  dower, 
and  that  section  14.  prevents  section  6,  from  giving  any  opera*- 
tion  or  effect  to  the  dechiration  in  the  deed  of  1827. 

Undoubtedly,  in  considering  this  question,  one  cannot  but  be 
struck  with  the  singular  sort  of  motive  which  it  is  necessary  to 
attribute  to  the  L^slature  in  passing  this  Act.  The  Legisla- 
ture seems  to  have  thought  that  the  expression  of  an  intentioQ 
to  bar  dower  by  the  use  of  the  usual  limitationa  for  that  purpose, 
ought  not  to  prevail,  but  that  words  merely  declaring  the  vridow 
should  not  have  her  dower  should  be  the  proper  mode  of  ex- 
pressing such  intention,  and  that  it  should  have  this  effect.  It 
is  somewhat  difficult  to  understand,  where  the  intention  is  clear, 
why  the  Legislature  should  have  preferred  one  mode  of  express- 
ing that  intention  to  another ;  but  I  can  only  construe  the  Act 
as  I  find  it  It  seems  to  me  pretty  dear  that  the  Real  Property 
Commissioners,  from  whom  the  statute  originated,  intended  to 
put  an  end  to  dower  altogether ;  but  finding  it  either  difficult 
or  impossible,  they  substituted  the  proviuons  of  this  Act. 

The  question  which  has  arisen  in  the  present  case,  was  proh 
baUy  never  contemplated  by  the  framers  of  this  Act ;  however^ 
I  am  of  opinion  that,  upon  the  construction  of  the  Act,  the 
widow  is  not  barred  of  her  dower,  and  is  entitled  to  it 

I  am  also  of  opinion  that  the  plaintiff  is  entitled  to  costs. 
This  is  not  one  of  those  cases  in  which,  upon  an  undisputed 
question,  the  plaintiff  comes  merely  for  the  purpose  of  having 
her  dower  set  out  by  metes  and  bounds,  but  it  is  in  fact  a  dis- 
puted right  to  dower,  resisted  on  gtounds  upon  which  any  one 
would  have  advised  the  defendant  to  contest  it,  but  which 
grounds  faiL  But  the  mere  fact  of  a  case  being  one  of 
difficulty  —  unless  the  difficulty  is  created  by  a  testator  where 
his  estate  can  be  made  to  pay  for  it,  is  not  a  sufficient  reason 
for  sa^^ng  that  the  person  who  is  in  the  right  shall  not  be 
allowed  to  have  what  he  claims,  together  with  die  costs  to  which 
he  has  been  subjected  in  obtaining  it  I  am,  therefore,  of 
opinion  that  the  plaintiff  is  entitled  to  her  costs. 
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THE  ROLL8,  HOOPER    17.    COOKE. 

Jvhf  14.  25.      ^ 

H.,  the  grantee  XS  Y  indentures  of  lease  and  release,  the  release  bearing  date 

of  a  rent-  jji^  7th  of  August  1778,  and  made  between  Peter  Hooper  the 

and  took  elder  and  Peter  Hooper  the  younger,  of  the  first  part,  Henry 

P*^"'*'?^  Fisher  and  Thomas  Jelly,  of  the  second  part,  and  John  Peny 

the  premises,  of  the  third  part,  a  piece  of  land  was  conveyed  by  Hoopor  the 

a  ruinouTron-  ^^'^  ^^^  Hooper  the  younger  to  Perry,  his  heirs  and  assignsy 

dition,and  to  the  use  and  intent  that  Hooper  the  elder,  his   heirs  and 

rent"*^He°^  assigns,  should  yearly  and  every  year,  take  and  receive  the  per- 

received  more  petual  clear  yearly  rentcharge,  or  sum  of  4i,  to  be  issuing  out 

to  pay  the  of  the  said  land,  to  be  paid  at  the  times  therein  mentioned ; 

arrears  of  his  ^q  j[  ^o  the  further  use  and  intent  that,  in  case  the  said  rent- 

rentcharjflrey 

but  not  enoogh  charge,  or  any  part  thereof,  should  be  unpaid  for  the  space  of 

K  "^^  ^!,      ^^^^^  ^^y^>  ^^^  *^*  ^*  AiO\M  be  lawful  for  the  said  Hooper 

the  grantee  of    the  elder,  his  heirs  and  assigns,  into  and  upon  the  said  land,  or 

remSarge**     ^^7  P*"^  thereof,  or  any  buildings  thereon  to  be  erected,  to 

upon  the  same   enter  and  distrain,  to  the  intent  that  he  and  they  might  thereby 

bronghTcject-    be  fully  paid  the  said  yearly  rentcharge  of  4/.,  and  every  part 

ment  against     thereof,  and  all  costs,  charges,  and  expenses  attending  the  le- 

therenpon,        covery  of  the  same ;  and  to  this  further  use  and  intent,  that  in 

^^twt^c^f       ^**®  ^^  ^^^  yearly  rentcharge,  or  any  part  thereof,  should  be 

an  ii\]unction     Unpaid  by  the  space  of  thirty  days  next  after  the  same  shook! 

I^^^d**"^    become  due  and  payable,  it  should  be  lawful  for  the  said  Hooper 

for  a  deda-       the  eldei',  his  heirs  and  assigns,  in,  to,  and  upon  the  sud  hmd, 

was^ratitled  to  *"*^  every  or  any  part  thereof,  or  any  buildings  to  be  erected 

a  lien  upon  the  thereon,  to  enter,  and  the  rents,  issues,  and  profits  thereof,  to 

^'r^^rs.       deceive  and  take,  until  he  and  they  should  thereby,  therewith, 

^eu;that      0JP  otherwise,  be  fully  paid   the  said  yearly  rentcharge,  and 

entitled  to        all  arrears  thereof,  and  also  all  such  arrears  thereof  as  shooM 

such  Hen  for  ^^  grow  due  during  the  time  he  or  they  should  by  virtue  of  such 

dismissied  with  entry  be  in  possession  of  the  said  premises,  or  any  part  thereof, 

^'^  together  with  all  such  costs,  charges,  and  expenses  as  should  be 

Statement,     laid  out,  sustained,  or  occasioned  by  or  by  reason  of  the  mxi- 

payment  thereof;  and,  subject  to  the  said  yearly  rentcharge^  and 

to  the  remedies  and  powers  for  the  recovery  thereof  as  to  and 

concerning  one  xmdivided  moiety  of  the  said  land  and  premises, 

to  the  use  of  the  said  Henry  Fisher,  hb  heirs  and  assigns ;  and 

as  to  and  concerning  the  other  undivided  moiety  thereof,  to  the 

use  of  the  said  Thomas  Jelly,  hiis  heirs  and  assigns.     And  the 

mdenture  contained  a  covenant  by  Fisher  and  Jelly  for  payment 

of  the  rentcharge. 
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In  1822  Richatd  Bowsher,  the  then  owner^  conveyed  the 
piece  of  land  comprised  in  the  said  indenture  of  1778,  together 
with  two  messuages  then  erecting  thereon,  to  the  use  of 
Thomas  Edwards  and  Abraham  Chubb,  their  heirs  and  assigns, 
subject  to  the  payment  to  Bowsher,  his  heirs  and  assigns,  of  a 
perpetual  rentcharge  of  40il,  and  subject  also  to  the  payment 
of  the  said  rentcharge  of  ^L,  with  powers  of  entry  and  distress, 
and  perception  of  rents  and  profits,  for  securing  and  enforcing 
payment  of  the  said  rentcharge  of  4021,  and  with  power  of 
re-entry  in  case  of  default  in  payment  for  the  space  of  two 
years. 

Bowsher,  by  his  will  dated  1834,  devised  the  rentcharge  of 
40/1  to  Anne  Smith  Cooke  for  life. 

In  1840  the  messuages  erected  on  the  piece  of  land  were 
untenanted,  and  in  a  ruinous  condition^  and  the  premises,  with 
the  exception  of  a  small  portion  of  the  land,  were  entirely 
abandoned. 

The  rentcharge  being  greatly  in  arrear,  and  not  being  able 
to  discover  to  whom  the  property  belonged,  Peter  Hooper 
brought  an  action  of  ejectment  against  the  person  who  held  a 
small  portion  of  the  land,  and  who  had  refused  to  pay  any  part 
of  the  rentcharge,  and  recovered  possession. 

Hooper  expended  in  repiurs  about  500il,  and  let  the  mes- 
suages. He  continued  in  possession,  and  received  the  rents, 
amounting  to  396/.  13«.  4cf.,  out  of  which  he  expended  in  annual 
repairs  217/.  7s.  4dl,  leaving  179/.  6s.  applicable  to,  and  which 
was  more  than  sufficient  for,  the  payment  of  the  arrears  of  the 
annuity. 

In  1854  Anne  Smith  Cooke  claimed  possession  of  the  pro- 
perty, which  Hooper  offered  to  give  up  upon  being  repaid  the 
arrears  of  his  rentcharge,  and  being  allowed  the  amount 
expended  in  repairs.  Anne  Smith  Cooke  refused  to  make  any 
such  allowance  for  repairs,  and  brought  an  action  of  ejectment 
against  Hooper. 

Hooper  thereupon  filed  a  bill  agdnst  Anne  Smith  Cooke,  for 
an  injunction  to  restrain  the  action  of  ejectment,  and  praying 
that  he  might  be  declared  entitled  to  a  lien  or  chaige  upon  the 
premises  for  the  amount  properly  expended  in  repairs,  .and  in 
the  action  of  ejectment,  and  remaining  unsatisfied,  and  for  pay- 
ment of  arrears  of  the  rentcharge. 

On  motion  for  that  purpose,  an  injunction  was  granted,  the 
plaintiff  consenting  to  give  judgment  in  the  action,  which  judg- 
ment was  to  be  dealt  with  as  the  Court  should  direct.     The ' 
cause  now  came  on  for  hearing:. 
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Mr.  Lloyd  and  Mr.  Howe,  for  the  pluntiff.  The  poeition  of 
the  pliuntiff  is  precisely  that  of  a  Welsh  mortgagee  in  poeses- 
sion,  and  he  is  entitled  to  all  rights  which  such  a  mortgagee 
would  have  possessed,  and  he  was  clearly  justified  in  repairing 
the  property.  The  defendant  cannot  say  that  improvements  to 
the  extent  of  the  outlay  have  been  made  out  of  her  estate.  No 
improvements  have  been  made,  but  the  entire  expenditure  has 
been  for  necessary  repairs.  The  plaintiff  asks  nothing  more 
than  would  be  allow^  to  a  mortgagee  in  possession  upon  a 
decree  for  redemption.  Though  there  may  be  no  reported  case 
which  actually  coincides  with  the  present,  yet  in  principle  there 
is  abundant  authority  in  our  favour.  The  case  of  Scott  v. 
N€sbitt(a)y  where  allowances  were  made  to  the  consignee  of  a 
West  Indian  estate  in  respect  of  advances  rendered  necessary 
by  the  nature  of  the  property,  cannot  in  principle  be  dis- 
tinguished firom  this  case.  Agun,  the  powers  of  entry  and 
distress,  and  perception  of  rents  and  profits  given  by  the  deed, 
specifically  refer  to  buildings  to  be  erected,  and  it  would  be  idle 
to  give  these  powers,  and  at  the  same  time  to  deprive  the 
grantee  of  the  rights  which  could  alone  render  them  beneficiaL 
It  was  useless  to  empower  him  to  receive  the  rents  and  pay 
himself,  unless  at  the  same  time  he  was  enabled  to  do  such  acts 
as  might  be  necessary  to  make  the  property  productive  of  rent. 
We  claim  the  benefit  of  the  well-established  principle  that  when 
a  grant  is  made,  the  law  will  infer  that  the  means  of  enjoying 
it  are  also  given^  and  will  supply  any  deficiency  of  this  natore 
in  the  deed. 

Mr.  JZ.  Palmer  and  Mr.  WhUbread,  for  the  defendant  The 
defendant  b  not  coming  into  Equity  to  ask  relief.  She  pur- 
sued her  legal  remedy,  and  has  been  brought  here  to  have  her 
right  at  Law  restrained*  When  the  injunction  was  granted 
it  was  upon  the  terms  of  the  plwitiff  giving  judgment  m  the 
action  of  ejectment.  He  has,  therefore,  acknowledged  the 
defendant's  right  at  Law,  and  he  is  not  entitled  to  relief  in 
Equity.  There  is  no  analogy  between  the  plaintlflr's  case  and 
that  of  a  consignee,  or  of  a  mortgagee  in  possesrioa.  The  con- 
ngnee  is  a  mere  agent,  and  has  no  lien  beyond  his  expenses  or 
labour.  There  is  no  lien  where  the  possession  does  not  con* 
tinue.  A  mortgagee  in  possession  has  the  legal  estate.  Here 
the  estate  is  under  the  deed,  and  is  gone  when  the  arrears  are 
paid*  A  lessee  who  makes  improvements  in  the  hope  his  lease 
will  be  renewed,  is  not  entitled  to  compensation.     The  repairs 


{a)  14  Yes.  438. 


THE  EQUITY  REPORTS. 


991 


in  this  case  were  mere  imprudence,  and  if  the  pl^ntiiF  has  any 
remedy  it  is  at  Law.  He  has  no  daim  for  relief  in  this  Court : 
PSKng  y.  Armitage  (a),  Clare  HaU  v.  Harding  (i),  Dann  v. 
Spurrier*  (c) 

Mr.  Llagd  in  reply. 

Th£  Mastjbb  of  the  Bolls.  The  question  in  this  case 
is  of  a  simple  kind ;  but  I  have  felt  some  difficulty  as  to  the 
principle  which  ought  to  govern  it.  [After  stating  the  facts  of 
the  case  his  Honour  proceeded.]  I  must  assume  that  the  sums 
of  money  laid  out  by  the  plaintiff  were  proper  and  necessary 
for  the  purpose  of  enabling  him  to  get  his  rentcharge.  The 
rents  received  by  him  were  more  than  suffident  to  pay  the 
arrears  of  that  rentcharge,  but  not  sufficient  to  reimburse  him 
for  his  outlay  on  the  repairs. 

For  the  plaintiff  it  was  urged  that  the  powers  of  distress  and 
entry  import  a  right  to  recover  all  expenses  necessary  to  enable 
him  to  obtain  payment  of  his  rentcharge ;  that  if  there  had 
been  a  crop  of  grass  upon  the  land  he  would  have  been  entitled 
to  the  expenses  of  cutting  and  getting  in  the  hay ;  and  the  re- 
pairs he  had  made  must  be  viewed  in  the  same  light.  For  the 
defendant  it  was  contended  that  the  plaintiff  has  a  mere  legal 
demand ;  that  the  construction  of  the  deed  must  be  the  same 
here  as  at  Law^  and  by  coming  here  he  must  make  out  his 
demand  in  the  same  manner  as  at  Law ;  and  I  concur  in  these 
arguments. 

Without  going  to  trial,  the  plaintiff  gave  judgment  in  the 
action  of  ejectment,  but  I  do  not  think  I  can,  under  the  cir- 
cumstances, treat  that  as  concludve,  and  I  might  give  him 
liberty  to  try  the  action,  notwithstanding  the  judgment.  The 
plaintiff,  however,  by  OHuing  here,  and  the  defendant  by  not 
resisting  as  he  might  have  done  by  demurrer,  have,  as  it  were, 
agreed  to  consent  to  my  decision. 

I  have  come  to  the  condudion  that  the  plaintiff  is  not  entitled 
to  relief  in  Equity.  Where  a  person  gives  a  thing,  and  adds 
certain  rights  to  enable  the  donee  to  obtain  the  thing  so  ^ven, 
he  is  entitled  to  all  expenses  to  which  he  may  be  put  in  exercis* 
ing  those  rights.  At  first  I  thought  this  might  be  so  in  the 
present  case ;  but  though  the  principle  is  applicable  to  the  ex- 
penses of  a  levy,  and  possibly  to  those  of  getting  in  a  crop,  yet 
it  is  not  applicable  to  these  repairs ;  and  I  am  of  opinion  that 
the  plaintiff  is  not  entitied  to  receive  anything  in  respect  of 
such  repairs. 

(a)  12  Ves.  73.  (h)  6  Hare,  273.  (c)  7  Vea.  281. 
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If  I  were  to  hold  that  he  is  so  entitled,  I  should  be  making 
him,  as  it  were,  mortgagee  in  possession.  The  distinction  be- 
tween the  mortgagee  and  the  owner  of  a  rentchaige  is  obTioQ& 
The  mortgagee  is  the  absolute  owner  at  Law,  and  the  mort- 
gagor comes  into  Equity  for  possession,  notwithstanding  sudi 
leged  right  The  Court  gives  him  relief  on  the  tenna  of  his 
paying  whatever  may  be  just;  not  only  the  money  borrowed, 
but  also  whatever  the  mortgagee  may  rightly  have  expended  in 
preserving  the  property. 

The  owner  of  a  rentchaige  has  no  estate  in  the  land.  He 
has  a  right  of  entry  on  the  land  for  the  parpose  of  enfonang 
payment,  but  as  soon  as  his  rentcharge  is  satisfied,  the  owner 
of  the  estate  can  take  possession  without  being  obliged  to  resort 
to  Equity,  and  without,  therefore,  any  of  the  conditions  which 
Equity  imposes  upon  the  mortgagor. 

The  rights  of  both  parties  in  the  present  case  are  legal  rights, 
and  if  the  phdntifiP  has  any  remedy  it  is  at  Law.  In  my  opinion, 
he  has  mistaken  his  position,  and  I  think  the  bill  must  be  dis- 
missed ;  and,  though  it  is  a  hard  case,  yet  if  the  defendant 
requires  it,  I  must  dismiss  it  with  costs. 

Bill  dismissed  with  costs. 

Solicitors:  Johnson,  Son,  ^  Robin$on ;  and  Church  tf  Ixaf- 
dak. 
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ATTOBNEY-GENERAL  v.  HARVEY. 

IN  this  case  there  had  been  two  relators,  but  both  of  them  had 
died  since  the  decree. 

Mr.  T.  H.  Terrell,  for  the  Attomey-Oenexal,  applied  for  the 
appointment  of  a  new  relator. 

The  Yige-Changellob  sud  that  the  application  could  not 
be  made  by  the  Attomey-^General,  but  that  it  must  be  made  \sj 
the  new  relator,  with  the  Attorney-General's  consent. 

Solicitors:  SeweU,  Fox,  §f  SewelL 
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^  Jvly  4,  9. 

J  OHN  HALLS,  by  his  will,  dated  24th  of  May  1808,  gave  A  testator 
the  residue  of  his  real  and  personal  estate  to  his  wife  for  her  fj^ue  o/ws" 
life,  and  directed  that  after  her  death  one  moiety  thereof  should  estate  to  hi» 
be  conveyed,  assigned,  surrendered,  and  delivered  over  to  his  and  directed 
own  relations  in  such  parts,  shares,  and  proportions  as  his  said  *****  ^^^  ^^^ 

*         •  '  r     r  decease  one 

wife  should  by  will  appoint.  moiety  thereof 

The  testator  died  in  1815,  without  issue,  leaving  his  wife  'o^^lf  ^^^^ 
surviving,  and  leaving  his  two  brothers,  his  only  next  of  kin,  his  own  re- 
both  of  whom  afterwards  died  in  the  lifetime  of  the  widow,  paJ^^^^J^^ 
leaving  issue.  an<i  propor- 

The  testator^s  widow  died  in  1841,  having,  by  her  will,  w^* should 
appointed  the  said  moiety  amoncrst  the  relations  of  her  husband  direct    The 

,.   .  ^  ,        J  ^  ^  testator's  two 

living  at  her  decease.  brothers,  who 

The  executor  of  the  testator  filed  a  claim  acjunst  the  execu-  ^^'f  his  sole 

_  ,  ^  ,  next  of  kin, 

tors  of  the  widow  and  the  appointees  under  her  will,  for  the  died  in  the 
purpose  of  having  the  construction  of  the  will  and  the  validity  ^^j^^i^^^J* 
of  the    appointment  determined   by  the   Court     The  usual  issue.  *  The 
accounts  having  been  taken  and  inquiries  made,  the  case  now  ^Uited^aie 
came  on  upon  further  directions.  moietj  among 

Mr.  Cole^  for  the  plaintiflp.     This  power  is  one  of  distribution  reLtions  ihring 
and  not  of  selection ;  a  power  of  determining  the  proportions,  **  **»«  time  of 
but  not  of  naming  the  parties  to  take,  and  the  donee  can  only  ffeU^  upon  the 
appoint  among  the  testator's  relations,  who  were  his  next  of  ^^^^^^m- 
kin  according  to  the  statute :  Pope  v.  Whitcombe,  (a)     The  ap-  eombe,  that  the 
pointment  to  the  children  of  the  testator's  brothers  is  invalid.     '^jP^^ilid!''* 

Mr.  Smythey  for  one  of  the  appointees.     The  case  of  Pope  v.  The  decision 
Whiicombe^  as  reported  by  Merivahy  is  wrong.      The  actual  pp^^^ 
decision  was,  that  the  next  of  kin  of  the  testator  living  at  the  incorrectly 
death  of  the  donee  of  the  power  were  entitled,  and  not  his  next  of  s^MeriTaie! 
kin  at  the  time  of  his  death,  (h)    There  is  no  distinction  between  ^s^- 
a  power  of  distribution  and  a  power  of  selection  in  respect  of     Argumetu, 
the  persons  entitled  to  take  in  default  of  appointment,  (c)     The 
appointment  is  valid :  Harding  v.  Glyn  (d)y  Brown  v.  Hiffffs  (e), 
Cruwys  V.  Colman  (y).  Cole  v.  Wade  (A),  Birch  v.    Wade  (i), 
Walter  v.  Maunde.  (A) 

Mr.  Goodeve,  Mr.  Prior,  Mr.  Howe,  Mr.  Woodroffe,  and  Mr. 
Robertson^  for  other  parties. 

(a)  3  Mer.  689.  Cc)  4  Ves.  708. ;  8  Ibid.  561. 

{h)  2  Sugd.  Pow.,  7th  edit,  246.         (g)  9  Ibid.  319. 
249.;  App.  No,  29.  (A)  16  Ibid.  27. 

Id, 


(c)  Ibid,  251.  (i)   3  Ves.  &  B.  198. 

(d)  1  Atk.  469.  (A)  19  Yes.  424. 

EQ. — ^VOL.  III.  3  8 
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The  Master  of  the  Bolls.  The  question  in  this  cue 
is  as  to  the  validity  of  an  appointment  made  under  a  power 
contained  in  the  will  of  John  Halls. 

The  next  of  kin  of  the  testator,  at  the  time  of  his  death,  w^ 
two  brothers,  both  of  whom  died  in  the  lifetime  of  the  testator'? 
widow.  If  no  effectual  appointment  has  been  made,  it  is  mt 
ditsputed  that  the  moiety  of  the  residue  in  question  was  vested 
in  these  two  brothers  as  such  next  of  kin,  and  has  now  beooaie 
divisible  equally  among  their  legal  personal  representatives. 

It  must  be  observed  that  the  power  is  merely  one  of  distn- 
bution  and  not  of  selection ;  if  it  had  been  one  of  selection,  it  k 
admitted  that  the  appointment  made  by  the  widow  would  hav^ 
been  good« 

The  case  of  Pope  v.  fVhitcombe  is  precisely  in  point  If 
it  is  to  be  followed  as  reported,  I  must  decide  that  this  appoint- 
ment is  bad,  and  that  the  fund  must  go  to  the  representatiTa 
of  the  testator's  next  of  kin  at  the  time  of  his  decease. 

It  is  contended,  however,  that  the  case  as  reported  does  not 
give  the  real  decision  of  the  Court ;  that  in  fact  the  decisioo 
was  in  favour  of  the  persons  who  would  have  been  next  of  kin 
of  the  testator  at  the  death  of  the  donee  of  the  power,  and  not 
at  the  death  of  the  testator. 

In  Williams  on  Executors,  p.  957.,  Pope  v.  Whiteombe  is  cited 
in  the  following  terms :  **  Where  a  power  is  given  to  a  penoo  to 
dispose  of  a  fund  *  amongst  my  relations  in  such  manner  as  ^ 
shall  think  proper,'  the  appointment  cannot  be  in  favour  of  inj 
relative  who  is  not  within  the  statute." 

Mr.  Roper^  in  his  work  on  Legacies^  also  refers  to  this  case  tf 
reported,  and  treats  it  as  a  binding  authority.  At  p.  106.  be 
says,  *'  The  term  *  relations '  will  be  equally  confined  to  the 
limits  of  the  statute,  where  a  power  is  delegated  to  a  penon  to 
fix  the  amount  of  the  share  which  each  relation  is  to  take, 
without  entrusting  him  with  the  selection  of  the  objects;  for 
in  such  a  case  the  Act  appoints,  viz.,  *  the  next  of  kin  in 
existence  at  the  death  of  tiie  testator."  At  p.  143.  he  savs, 
"  If  the  authority  of  the  donee,  instead  of  a  power  of  selection, 
be  confined  merely  to  ascertaining  the  shares  of  such  of  the 
testator's  '  family'  as  could  claim  under  the  Statute  of  Distribo- 
tions,  and  who  would  be  the  next  of  kin,  then,  if  no  appoint- 
ment be  made,  or,  if  made,  should  it  be  void  by  the  nooiinatioa 
of  relations  not  within  the  statute,  the  testator's  next  of  kio 
living  at  his  death  would  alone  be  entitled  to  the  property  >^ 
being  the  sole  objects  of  the  power."  At  p.  150.  he  lake§ 
exactly  the  same  view  of  the  case :  "  If  a  bequest  be  made  to 
relations  in  such  shares  and  proportions  as  B.  shall  appo>oti 
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and  if  B.  make  no  appointment,  the  testator's  next  of  kin  in  ^^^'  ^ 
esse  at  his  (the  testator's)  decease,  will  be  solely  and  exclusively  Mabtbr  or 
entitledr"  It  is,  therefore,  very  clear  that  these  learned  text  '™"  Rou*. 
writers  have  regarded  this  case,  as  reported,  as  a  binding 
authority. 

Lord  St  Leonards,  however,  in  his  work  on  Powers,  points 
out  that  the  decision  in  the  case  of  Pope  v.  Whitcombe  was  the 
other  way*  It  is  to  be  much  regretted  that  there  should  have 
been  this  mistake  in  the  report,  as  the  opinions  of  counsel 
have  been  founded  upon  it,  and  property  has  been  distributed 
accordingly* 

I  have  myself  referred  to  the  Registrar's  book,  and  I  find  that 
the  statement  made  by  Lord  SL  Leonards  is  strictly  accurate, 
and  that  the  decree  in  Pope  v.  Whitcombe  is  directly  opposed  to 
the  statement  in  the  report ;  for  the  distribution  was  not  in  favour 
of  the  next  of  kin  at  the  testator's  death,  but  in  favour  of  the 
persons  who  would  have  been  his  next  of  kin  at  the  death  of 
the  donee  of  the  power ;  and  the  decree,  on  iiirther  directions, 
contains  a  declaration  to  that  effect. 

There  would  certainly  be  a  great  inconvenience  in  deciding 
the  other  way,  for  if  the  case,  as  reported,  be  followed,  it  would 
be  impossible,  in.  many  cases,  for  the  donee  of  the  power  to 
execute  it,  since  all  the  persons  who  were  the  testator's  next  of 
kin  at  the  time  of  his  decease,  might,  as  in  the  present  case, 
be  dead  before  the  donee  of  the  power,  and  there  might  be  no 
persons  capable  of  taking.  It  is  true  that  the  same  observation 
applies  to  every  case  where  a  donee  of  a  power  has  to  distribute 
property  among  certiun  classes  of  persons. 

In  consequence  of  the  erroneous  report  which  seems  to  have 
been  accepted  and  adopted  by  text  writers  on  the  subject,  it  is 
probable  that  in  advising  upon  the  rights  of  persons,  opinions 
have  been  given  inconsistent  with,  and  contrary  to,  the  real 
decision  of  the  Court ;  and  it  is  for  this  reason  that  I  have 
thought  it  more  desirable  to  call  attention  to  the  erroneous 
nature  of  the  decision,  as  reported,  and  have  examined  for 
myself  the  accuracy  of  the  statement  made  by  Lord  St 
Leonards. 

I  must  follow  the  case  of  Pope  v.  Whitcombe,  as  really 
decided,  and  I  am,  therefore,  of  opinion  that  the  appointment  in 
the  present  case  is  good,  and  there  must  be  a  declaration  to  that 
effect 

Solicitors:  Messrs.  Cole;  and  H,  B.  WaheKng. 
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MONEY  V.  MONEY. 

X  HIS  bill  was  filed  by  Lady  Money,  widow  of  Sir  James 
Money,  who  died  in  1843,  seeking  to  set  aside,  or  if  not,  to 
reform,  a  settlement  of  the  26th  of  December  1811  (Lady 
Money,  then  Anne  Caroline  Taylor,  being  a  ward  of  Court), 
on  the  ground  of  the  inequitable  nature  of  the  instrument  as 
regarded  Lady  Money,  she  having  been,  until  1851,  ignorant  of 
its  contents.  The  Vice- Chancellor  has  in  his  judgment  stated  all 
the  material  circumstances  of  the  case ;  and  it  is  only  necessary 
to  set  forth  the  following  parts  of  the  documentary  evidence: — 

Exhibit  (A).  Heads  of  agreement  for  a  settlement  proposed 
by  CoL  Money  on  the  1st  of  June  1811,  about  six  months  before 
the  marriage.  **  Mrs.  Cape  proposes  to  give  her  daughter  so 
much  as,  with  what  she  will  be  immediately  entitled  to  nnder 
her  father^s  will,  will  make  up  70902.  on  her  marriagey  and 
therewith  all  other  money  which  shall  come  to  her  from  her 
own  relations  during  her  coverture,  to  be  settled  as  follows: 
The  interest  to  Major  Money  for  life,  then  to  Miss  Taylor  for 
life,  and  after  the  death  of  the  survivor,  the  capital  to  be  divided 
among  the  younger  children  of  the  marriage,  as  the  pardes  shall 
jointly,  or  as  the  survivor,  shall  appoint;  and,  in  default  of 
appointment,  equally ;  and  in  case  there  shall  be  no  children  of 
the  marriage,  the  capital  shall  go  to  the  survivor  of  Major 
Money  and  Miss  Taylor.  Major  Money's  fortune  connsts  of 
freehold  estates,  of  which  he  is  tenant  for  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male,  under  the  will 
of  James  Money,  Esq.,  of  Possford,  in  the  county  of  Northamp* 
ton.'* .... 

Exhibit  (C)  was  a  modification  of  these  proposals,  which  was 
made  in  December  1811,  the  marriage  having  been  postponed, 
in  consequence  of  the  parties  not  having  been  able  to  obtain  the 
sanction  of  a  Master  in  Chancery  to  the  first  proposals. 

''  Anne  Caroline  Taylor's  fortune  to  be  made  up  by  Major 
Cape,  her  father-in-law,  on  her  marriage,  or  as  soon  after  as 
can  be,  with  Lieut.^Col.  T.  K.  Money,  to  7000/L,  to  be  settled 
on  herself  and  younger  child  or  children ;  the  interest  of  which 
sum  to  be  left  untouched  for  accumulation,  exoepting  the  sum 
of  150/.  per  annum  for  her  pin  money.  Also  any  money  or 
moneys  that  may  devolve  to  her  at  her  mother's  death,  and 
from  her  own  family  connections,  to  be  in  the  same  manner 
settled  on  herself  and  younger  child  or  children,  and  the  inte- 
rest to  accumulate  as  already  specified.     But  in  the  event  of 
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her  dying  without  a  daughter,  or  younger  child  or  children,     ,  ^^^^'  , 
then  the  said  sum  of  7000/.,  and  any  other  money  or  moneys        yice- 
that  may  devolve  to  her  at  her  mother's  death,  and  from  her   ^^^'JjJ;^* 

own  family  connections,  to  revert  back  to  her  four  brothers,        

and  sister  Harriet  Cordelia,  share  and  share  alike,  at  the  de- 
cease of  Lieut-Col.  T.  K.  Money .'* 

Miss  Taylor  was  entitled  to  certain  sums  of  money  in  her 
own  right,  and  by  the  settlement  these  funds  were  vested 
in  trustees,  and  Mrs.  Cape  covenanted  to  make  them  up  to 
7000L  The  first  trust  was  to  raise  and  pay  150L  per  annum 
to  Lady  Money,  for  her  separate  use,  by  way  of  pin  money ; 
it  directed  that  the  rest  of  the  income  during  the  life  of 
Lady  Money,  and  the  whole  after  her  death  during  the  life 
of  her  husband,  should  accumulate  at  compound  interest;  if 
Lady  Money  survived  her  husband,  the  whole  was  for  her 
for  life ;  and,  after  the  deaths  of  both,  the  trusts  of  the  settle- 
ment were  for  the  younger  children  of  the  marriage.  In 
case  there  were  no  younger  children,  the  trusts  for  accumu- 
lation were  to  cease  on  the  death  of  the  parent  first  dying,  and 
the  whole  income  was  to  go  for  life  to  the  survivor ;  and  after 
the  death  of  the  survivor,  500/.  was  to  be  taken  out  of  the 
capital,  and  to  be  at  the  absolute  disposition  of  Lady  Money  by 
will.  Li  default  of  any  such  appointment,  and  subject  thereto, 
the  whole  was  to  go  to  the  brothers  and  sisters.  The  clause, 
called  in  the  judgment  the  15,000/.  clause,  provided,  that  when 
the  accumulated  interest  should  form  such  a  fund  as,  together 
with  the  said  bank  annuities,  moneys,  &c.  thereby  assigned  by 
the  said  C.  Taylor,  and  together  with  the  money  so  agreed  to 
be  brought  into  settlement  by  Mrs.  Cape,  should  amount  to 
15,000/.,  or  when  the  trust  moneys,  &c.,  which  should  be  held 
upon  the  trusts  of  the  settlement  should  amount  to  the  same  sum 
of  15,000/.,  then  all  the  trusts  and  provisions  thereinbefore 
declared  concerning  the  same  bank  annuities,  &c.,  and  the 
accumulations  thereof  should  (unless  the  husband  and  wife 
should  express  a  wish  to  the  contrary  in  writing)  cease  and  be 
void ;  and  then  the  trustees  were  to  stand  possessed  of  all  the 
same  premises,  upon  trust,  during  the  joint  lives  of  the  husband 
and  wife  out  of  the  interest  of  the  said  last-mentioned  trust 
moneys,  &c.,  to  pay  to  the  said  A.  C.  Taylor,  for  her  separate 
use,  the  like  annual  sum  of  150/.,  as  was  provided  for  her  by 
and  out  of  the  said  first-mentioned  trust  moneys,  &c ;  and, 
Bubject  thereto,  during  the  same  joint  lives,  to  pay  the  residue 
of  the  interest,  &c.  to  the  husband  for  his  own  use ;  and  after 
the  decease  of  such  of  them,  the  said  J.  K.  Money  and  A.  C. 
Taylor,  as  should  first  die,  to  pay  the  whole  of  the  interest,  &c. 
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of  the  same  trust  moneys,  fta,  to  the  sarvivor  of  the  hosband 
and  wife,  for  his  or  her  life ;  and  after  the  decease  of  the  Bor- 
vivor,  should  stand  possessed  of  the  siud  hst-mentioned  trust 
moneys,  &c«,  and  the  interest,  &c.,  upon  the  same  trusts,  &c,as 
were  thereinbefore  declared  concerning  the  said  further  men- 
tioned trust  moneys,  &c.,  and  the  interest,  &c.,  or  as  near  thereto 
as  the  nature  and  circumstances  of  the  case  would  admit  o£ 

The  SoKciiar-General  and  Mr.  Levoin  for  the  plaintiff. 

Mr.  Gktsse,  Mr.  Bagshawty  and  Mr.  SotUkffate,  for  the  prin- 
cipal defendants. 

Mr.  StvanstaUf  Mr.  Baifyy  Mr.  Prior^  Mr.  FreeKng,  Mr.  Kmj- 
lake,  Mr.  G.  L.  Russelly  Mr.  Speedy  and  Mr.  Erskine,  for  other 
parties. 

The  Solicitor-General  in  reply. 

The  following  cases  were  referred  to:  O^Keeffe  t.  Co/- 
thorpe  (a),  Netcstead  v.  Searles  (6),  Long  v.  Lofiff  (c),  Leeds  v. 
Bamadiston  (<f),  Hobson  v.  Ferraby  («),  Harbidge  ▼.  Wogan  \s\ 
Cavev*  Cave{h)y  Blachiey.  Clark  (t)^  Stevens  v.  Van  Vooni(k), 
and  Austen  y.  Halsey.  (J) 

The  Vice-Chancellob.  This  is  a  bill  filed  by  Ladj 
Money,  the  widow  of  Sir  James  Money,  to  set  aside  or  to  refbim 
the  settlement  made  on  her  marriage  with  Sir  James  Mone; 
in  1811.  At  the  time  when  the  settlement  was  first  proposed. 
Lady  Money  was  Miss  Taylor,  then  an  infant  within  six  moDtb 
of  attaining  her  majority.  She  was  the  daughter  of  Mr.  Robert 
Taylor,  who  died  some  years  before,  and  her  mother  had  aft^- 
wards  married  Colonel  Cape ;  and  when  the  marriage  was  pro- 
posed in  1811,  the  proposal  was  accepted.  At  that  time,  Mbs 
Taylor  was  entitled  in  possession  to  3156/.  \0s.  4</.  4  {^r 
cents,  under  the  will  of  her  father,  that  sum  standing  io  tbe 
name  of  the  Accountant-General  in  the  cause  of  Taylor  ?.  C^* 
She  was  also  entitled  to  a  small  sum  of  328/.  under  the  will  <^' 
Mr.  James  Innes^  standing  in  the  name  of  the  AccountaDt- 
General,  in  a  cause  of  Stenhouse  v.  Mitchell,  and  she  was  en- 
titled in  reversion  to  one  sixth  of  certfun  sums  of  stocks,  which 
were  set  apart  in  Taylor  v.  Cape  to  answer  an  annuity  of  lOOOt 
a  year  to  her  mother.  When  the  proposal  of  marriage  was 
made  by  Sir  James  Money,  then  Colonel  Money,  Mrs.  Cape 
agreed  to  make  up  what  Miss  Taylor  was  entitled  to  in  potfes- 
sion  to  a  sum  of  7000/.     In  the  month  of  June  1811,  a  meeting 


(d)  1  Atk.  17. 

(b)  Ibid.  265. 

(c)  2  Sim.  &  St.  119. 
{fl)  4  Sim.  .5ntJ. 

(tf)  2  Coll.  412. 


(g)  5  Bare,  25S. 

h)  15  Beav.  227. 

t)   Ibid.  595. 
(k)  17  Ibid.  305. 
(/)   2  Sim.  &  Si.  us. 
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took  place  between  Colonel  Money,  Mr.  Money,  his  brother, 
Mr.  Griffiths,  his  Solicitor,  and  Mr.  Ainge,  the  solicitor  of  Mrs. 
Cape ;  and  at  that  interview  certain'  heads  of  agreement  were 
arranged.     That  document,  which  was  reduced  into  writing  by 
Mr.  Ainge,  was  the  exhibit  (A);  it  is  entitled  *'  Heads  of  agree- 
ment," and  is  as  foUows :  [His  Honour  stated  the  agreement.] 
It  appears  that  Colonel  Money's  property  being  only  real  estate, 
he  did  not  propose  to  make  any  settlement ;  his  estate  being 
limited  to  him  for  life,  remainder^  to  his  first  and  other  sons  in 
tail ;  Miss  Taylor's  fortune  was,  therefore,  to  be  settled  for  the 
younger  children.     Miss  Taylor  being  at  that  time  a  ward  of 
Court,  it  was  very  properly  considered  by  Mr.  Ainge,  that  the 
concurrence  of  the  Master  should  be  obtained,  and  accordingly, 
without,  at  that  time,  any  formal  inquiry,  but  rather  with  a  view, 
as  it  were,  to  feel  the  pulse  of  the  Master,  Mr.  Ainge  attended 
him,  and  laid  the  proposals  before  him,  and  probably  it  was  the 
exhibit  (B)  — (which  was  in  fact  a  copy  of  the  exhibit  (A) 
with  a  few  immaterial  alterations) — which  was  laid  before  him. 
To  these  proposals  the  Master  objected;    and  his  objections 
were  communicated  by  Mr.  Ainge  to  Mrs.  Cape,  on  the  same 
day,  viz.,  the  12th  of  June.    It  is  not  at  present  material  that  I 
should  go  into  the  details  of  the  Master's  objections.     On  their 
being  conununicated  to  Colonel  Money,  it  was  arranged  that 
Mr.  Ainge  and  Colonel  Money   should  together  attend   the 
Master,  to  induce  him  to  concur  in  the  proposals ;  and  they 
did  attend  him  on  the  22nd  of  June,  and  he  then  refused  to  give 
his  consent.     All  this  took  place,  not  under  any  direct  refer- 
ence, but  merely  by  way  of  preliminary  communication  with 
the  Master,  to  see  if  he  would  adopt  the  proposals.     On  his 
continuing  to  refuse  his  concurrence,  Colonel  Money,  (as  it  ap- 
pears by  an  entry  in  Mr.  Ainge's  book  of  costs)  determined  to 
defer  the  marriage  until  December,  when  Miss  Taylor  would 
attain  her  majority.     Now,  Mrs.  Cape,  in  her  deposition  states 
the  arrangements  thus :  —  "  The  plaintiff's  marriage  was  popt- 
poned  for  some  few  months,  as  I  best  recollect,  in  consequence 
of  some  difficulty  as  to  the  settlement ;  as  I  best  recollect,  it 
was  postponed,  as  I  suppose,  by  myself^  or  by  Sir  James  Money, 
but  at  this  distance  of  time,  I  cannot  recollect  the  particulars 
thereof."    At  the  time  when  this  lady  was  examined,  she  was 
vefy  advanced  in  age,  and  totally  blind,  and  may  be  concluded, 
after  so  great  a  lapse  of  time,  to  have  given  her  evidence  under 
8ome  degree  of  infirmity  of  memory.     In  her  cross-examination, 
she  says :  "  It  was  not  arranged  between  Major  Money  and  my- 
self and  my  daughter,  that  the  marriage  should  stand  over  till 
she  was  twenty-one ;  in  fact,  my  daughter  took  no  part  in  the 
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.  ^^^^'  .  business^  but  left  it  entirely  to  me."  And  further,  •' 
Vice-  now  heard  a  passage  read  firom  what  is  now  stated  to  be  the 
KniDEMiBT  ^®P0^^^^^  of  Lady  Money  in  this  cause,  I  do  adhere  to  my 
statement,  that  it  was  not  arranged  that  the  marriage  should  be 
postponed  until  Lady  Money  came  of  age,  and  she  could  act 
independently  of  the  Court  of  Chancery  ;  I  never  heard  any- 
thing of  the  kind ;  my  daughter  left  it  entirely  to  me.**  The 
passage  referred  to  in  the  depositions  of  Lady  Money  is  tins: 
'^  It  was,  as  I  suppose,  arranged  that  as  the  Master  had  rejected 
the  said  proposals,  that  the  marriage  should  be  postponed  until 
I  was  of  age,  in  order  that  I  could  act  independently  of  his 
consent."  Now,  it  is  not  essential,  according  to  the  view  whidi 
I  take  of  this  case,  to  determine  whether  the  arrangejnent  whidi 
was  the  arrangement  of  all  parties,  was  that  the  marriage  should 
be  postponed  until  Miss  Taylor  should  be  of  age,  or  whether 
it  was  that  it  should  be  broken  off.  However,  this  appears  to 
me  to  be  probable,  that  in  Colonel  Money's  mind  it  was  a 
mere  postponement ;  and  the  reason  was  that  he  thought,  and 
all  parties  thought,  that  as  Miss  Taylor  was  under  age,  she  re- 
quired the  assent  of  the  Master,  and  that,  as  they  all  incor- 
rectly thought  that  on  her  attaining  her  age,  her  property 
might  immediately  be  disposed  of  as  she  thought  fit,  it  was  a 
mere  postponement.  This  at  any  rate  we  have,  that  withm  a 
few  days  before  her  majority,  the  negotiations  for  the  settlement 
were  renewed,  as  far  as  any  express  date  appears,  on  the  14th 
of  December  1811 — five  days  only  before  the  date  of  Miss 
Taylor's  majority.  On  that  day  there  was  a  meeting  of  Mn. 
Cape  and  Mr.  Ainge,  and  at  that  meeting  a  document  con- 
taining nearly  the  same  proposals,  with,  however,  some  modi- 
fications, was  drawn  out  by  Mrs.  Cape,  in  her  own  handwriting. 
This  was  the  exhibit  (C).  [His  Honour  observed  on  the 
alteration,  making  the  ultimate  limitation  in  favour  of  the  bro- 
thers and  sisters,  instead  of  being  in  favour  of  the  husband.] 

Those  proposals  having  been  so  arranged,  the  next  document 
to  which  I  advert  is  a  letter  dated  on  the  15th  of  December 
1811,  from  Mrs.  Cape  to  Mr.  Ainge.  I  do  not  know  that  ia 
this  letter,  however,  there  is  anything  very  material  Mr. 
Ainge,  then,  had  the  settlement  prepared  from  instructions  from 
Mrs.  Cape,  and  on  the  17  th  of  December  he  received  the  draft 
from  counsel  On  the  18th  the  draft  was  sent  to  Mr&  Cape; 
and  in  a  letter  of  the  same  date,  her  observations  on  the  settle- 
ment are  made*  That  letter,  also^  is  not  very  important*  The 
settlement  received  some  alterations,  made  by  Mrs.  Cape,  and 
on  the  26th  it  was  executed ;  and  on  the  27th,  the  manii^ 
took  place.     Now,  one  thing  is  perfectly  clear,  that  throughout. 
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the  whole  arrangement  was  managed  by  Mrs.  Cape ;  I  do  not 
mean  without  any  communication  with  her  daughter,  but  that 
Miss  Taylor  was  not  called  upon  to  exercise  any  judgment  is 
clear.     Mr.  Ainge  never  conferred  with  her  in  the  matter ;  and 
I  must  come  to  the  conclusion  that  it  was  the  mother's  settle- 
ment, — that  is,  a  settlement  made  under  her  direction  and  con- 
trol  If  Miss  Taylor  exercised  any  volition  at  all,  it  was  merely 
submissive.     The  marriage  having  thus  taken  place  on  the  27  th 
of  December,  on  the  17th  of  March  1812,  a  petition  was  pre- 
sented in  the  cause  of  Taylor  v.  Cape,  by  Colonel  and  Mrs. 
Money,  and  the  trustees  of  their  settlement     The  settlement 
was  fuUy  and  correctly  stated  in  the  petition.    There  is,  indeed, 
no  suggestion  of  any  concealment,  and  the  petition  prayed  for  a 
transfer  of  Miss  Taylor's  funds  to  the  trustees.     The  petition 
was  answered  to  be  heard  on  the  18th,  at  the  Rolls,  at  nine  in 
the  mormng.     Now,  we  all  know  that  at  that  time  the  practice 
of  the  Bolls  was  this,  —  it  was  the  constant  practice  of  the 
Master  of  the  Rolls  to  sit  in  the  morning  from  nine  to  ten,  to 
hear  consent  petitions,  and  there  was  no  discussion  upon  them. 
In  this  case,  it  appears,  briefs  for  the  petition  were  delivered  to 
Mr.  Richards  and   Mr.  Ainge,  and  another  brief  to  another 
counsel  for  the  respondent ;  and  it  appears  that  the  cause  then 
coming  on  on  further  directions  and  the  petition  were  heard 
together,  and  an  indorsement  on  the  brief  shows  that  they  stood 
in  the  consent  paper  for  the  18th.     I  refer  to  that  to  show  that 
there  was  no  discussion ;  that  the  matter  passed  as  one  to  which 
all  parties  consented ;  and  on  further  directions  and  petition,  an 
order  was  made,  which  was  by  consent  of  all  parties.     I  need 
scarcely  add  that  the  petition  was  in  fact  the  petition  of  Colonel 
Money  and  the  trustees,  and  that  whatever  rights  Mrs.  Money 
had,  they  could  not  be  affected  by  the  order.     In  1843  Colonel 
Money  died ;  he  had  in  the  interval  become  Sir  James  Money; 
there  was  no  issue  of  the  marriage.     Sir  James  Money,  by  his 
will,  gave  a  portion  of  his  residuary  estate  to  his  widow,  —  a 
considerable  portion,  amounting  to  upwards  of  20,0002.     Lady 
Money  now  files  this  bill,  seeking  to  have  the  settlement  set 
aside,  or  to  have  it  reformed,  and  made  such  as  it  ought  to  have 
been. 

Now,  it  is  necessary  in  the  first  instance,  to  consider  the  con- 
Btniction  of  the  settlement  with  reference  to  a  clause  which 
comes  at  the  end,  and  which  I  will  call  the  15,000iL  clause ;  and 
in  order  to  understand  that  clause  it  is  necessary  to  consider  the 
general  scope  of  the  settlement.  [His  Honour  then  referred  to 
all  the  principal  cLiuses,  observing  that  throughout  it  was 
drawn  in  a  manner  reflecting  the  greatest  discredit  on  the  skill 
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of  the  conveyancer  who  drew  it ;  that  in  fact  it  appeared  to  be 
drawn  by  a  person  ignorant  even  of  the  rudiments  of  convey- 
ancing. He  then  proceeded  thns]  —  I  now  come  to  the  clauae 
on  which  I  am  called  npon  to  put  a  construction^  and  all  I  can 
say  isy  that  as  to  the  intention  of  it,  I  cannot  say  that  I  am  on- 
able  to  arrive  at  a  probable  inference,  but,  after  considering  it, 
I  confess  that  there  is  such  a  mass  of  incomprehensible  sen- 
tences, such  a  continual  reference  to  the  premises  last  mentiooed, 
the  premises  first  mentioned,  and  the  premises  after  mentioned, 
— in  fact,  such  a  jumble  of  the  trust  premises, — that  I  have  the 
greatest  difficulty  in  arriving  at  any  satisfactory  conclusion  ss 
to  what  was  the  real  intention  of  the  parties:  to  say  what  it  was 
positively,  is  impossible. 

The  plaintiff's  contention  is  this,  that  whenever  by  accmnuls- 
tion  of  income,  or  accession  of  fortune,  the  sum  should  amount 
to  15,0007.  in  possession,  then  there  is  to  be  a  cesser  of  all 
trusts,  except  as  to  the  15,000/.,  not  only  as  to  accumulation, 
but  that  no  sums  accruing  thereafter  to  Lady  Money  should  be 
made  subject  to  the  settlement.      Now,  it  is  dear  that  the 
15,000/.  clause  either  meant  that,  or  it  meant  only  that  when- 
ever there  was  15,000/.  there  was  to  be  no  fiirther  aocumda- 
tion,  and  Colonel  Money  was  to  enjoy  the  income ;  it  meant 
one  or  the  other,  or  both  of  these  objects.    At  any  rate,  it  meant 
that  if  Colonel  Money  was  living,  he  was  to  have  the  income  of 
the  15,000/. ;  but  did  it  mean  that,  beyond  that,  any  accesoon 
of  property  coming  to  Lady  Money  was  to  go  as  if  there  were 
no  settlement?     Two  observations  occur  upon  this:  first,  if  the 
object  of  the   clauses  was  merely  that  whenever  there  was 
1 5,000/.  there  was  to  be  no  fui*ther  accumulation  of  income,  it 
is  impossible  to  conceive  why  that  should  be  worked  out  by 
declaring  a  cesser  of  all  trusts,  and  re-creating  new  trusts  as  to 
the  15,00021,  except  that,  looking  at  the  extraordinary  way  m 
which  the  settlement  is  drawn,  nothing  seems  impossible.     And 
further,  it  is  to  be  observed  that  what  is  provided  for  is,  an 
event  which  might  happen  either  in  or  after  the  lifetime  of 
Colonel  Money.     Now,  when  we  see  that  the  provision  b,  that 
during  the  joint  lives,  or  during  the  life  of  the  survivor,  this 
clause  is  to  come  into  operation,  it  appears  to  me  that  the  par- 
ties could  not  have  been  intended  to  limit  its  effects  to  what 
could  only  happen  in  the  lifetime  of  Colonel  Money.     The  in- 
ference is,  that  they  intended  to  provide  for  the  cesser  of  the 
trusts  altogether ;  not  merely  for  the  purpose  of  providing  for  a 
cesser  of  accumulation,  but  for  providing  that  after  there  should 
be  15,000/.  realised,  there  should  be  no  trust  affecting  any  fur- 
ther property.     However,  in  the  view  which  I  take  of  this  case, 
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it  is  not  necessary  for  me  to  give  a  positive  opinion  on  this 
clause;  if  it  were  necessary,  I  should,  I  think,  conclude  that 
the  intention  was  to  exclude  from  the  settlement  all  beyond 
15,000il     I  think  that  on  other  grounds  this  settlement  cannot, 
as  to  its  whole  extent,  stand*     It  is  evident  that  the  parties, 
including    Mr.  Ainge,   (and  I  observe  that   Colonel  Money 
does  not  seem  to  have  interfered,  except  quite  at  the  com- 
mencement) appears  to  have  considered  —  and  it  is  not  an 
uncommon  notion,  even  now  —  that  the  moment  a   ward  of 
Court  attuns  her  majority  and  marries,  her  property  will, 
under  any  circumstances,  as  a  matter  of  course,  go  according 
to  the  settlement  which  she  then  chooses  to  make.     On  this 
subject  I  have  been  referred  to  two  cases,  Long  v.  Long\a)^ 
and  Austen  v.  HaUey.  {b)      Both  these  cases  show  that  this 
Court  retains  a  certain  degree  of  control  over  the  property  where 
there  has  been  a  marriage  of  one  who  was  a  ward  of  Court,  and 
she  has  property  under  the  jurisdiction  of  the  Court.    Austen  v. 
HaUey  is  most  particularly  applicable  to  this  case.  [His  Honour 
here  reviewed  the  circumstances  of  that  case.]     Now,  nothing 
can  be  more  express  than  that  case ;  and  if  Miss  Taylor  had  been 
examined  on  the  petition,  as  she  ought  to  have  been,  the  Judge 
would  have  taken  care  to  see  that  she  fully  understood  the  effect 
of  the  whole  settlement, — that  nothing  whatever  could  at  any 
time  come  to  her ;  so  that  if  she  were  left  a  young  widow,  and 
wished  to  remarry,  she  would  never  have  a  right  to  settle  any- 
thing. If,  understanding  all  that,  she  had  said  she  desired  it  to  be 
80,  the  Court  would  of  course  hi^ve  taken  her  consent.    But  that 
was  not  done ;  and  it  appears  to  me  that  by  reason  of  its  not 
having  been  done,  this  settlement  cannot  remain  as  it  is.     [His 
Honour  then  said  that  as  Colonel  Money  was  settling  nothing, 
everything  ought  to  have  been  settled  for  the  benefit  of  Mrs. 
Money  and  her  children,  including  the  children  of  any  future, 
as  well  as  of  that  marriage.     He  then  proceeded.]     Now,  in  the 
ordinary  course,  it  would  have  been  referred  to  chambers,  to  con- 
sider what  would  be  a  proper  settlement,  but  I  do  not  think  it  now 
necessary  to  do  so,  because,  having  read  the  whole  matter  before 
me,  I  can  myself  see  what  would  be  a  proper  settlement ;  and 
this,  at  all  events,  is  proper,  that  in  the  events  that  have  hap- 
pened, the  property,  so  far  as  it  is  property  coming  from  Lady 
Money,  excluding  that  which  was  brought  into  settlement  by 
Mrs.  Cape  to  make  it  up  to  7000/.,  should  now  belong  absolutely 
to  Lady  Money.     There  must  be  an  inquiry  bow  much  of  the 
funds  now  in  the  hands  of  the  trustees  arose  from  property 
contributed  by  Mrs.  Cape,  and  as  whatever  she  brought  in  she 
(a)  2  Sim.  &  St.  119.  (6)  2  Ibid.  123.  n. 
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had  a  right  to  settle  as  she  thought  fit,  as  to  that  I  shall  not 
disturb  the  settleitient.  [His  Honour  then ^  as  to  the  aiguments 
urged  by  the  defendants,  particularly  the  one  addressed  to  the 
length  of  time  which  had  elapsed,  stated  that  he  did  not  thiak 
there  was  any  acquiescence  which  could  bar  Lady  Money's  r^t] 
The  declaration  was,  that  the  settlement  should,  so  far  as  it 
related  to  property  coming  from  Lady  Money,  and  so  far  as  it 
settled  all  that  might  accrue,  be  reformed,  and  that  Lady 
Money  was  entitled  absolutely  to  all  that  portion  of  the  pro- 
perty ;  and  an  inquiry  was  directed  to  ascertain  how  much  of 
the  property  arose  from  any  contribution  by  Mrs.  Cape,  and  as 
to  that  the  settlement  was  declared  valid  and  binding. 

Solicitors :   Waodhouse  S[  Parkin  ;   W.  M.  Keams ;  and  Bob<m^ 
Merriman,  Sf  Dunning. 
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By  deeds  of 
partition  be- 
tween tenants 
in  common* 
lands  in  Wales 
were  divided 
into  moieties 
of  equal  valne, 
as  valued  by 
experienced 
surveyors,  but 
there  was  an 
exception  in 
the  deeds  of 
the  mines  of 
lead  and  coal, 
and  other 
mines  or 
minerals, 
within  or 
nnder  or  be- 
longing to 
the  said  lands. 
A  large  por- 
tion of  one  of 
the  moieties 
consisted  of 
limestone  rock, 
which  was 
worked  by 
qnarries, — 
Hdd,  that  the 
limestone  did 
not  fall  within 
the  exception. 

StaUm€nt 


DARVELL  V.  ROPER 

IN  the  year  1798,  George  Boscawen  was  tenant  in  tail  in  pos- 
session of  one  undivided  fourth,  and  tenant  for  life,  under  his 
marriage  settlement,  of  another  undivided  fourth,  of  oertain  real 
estates  in  the  counties  of  Denbigh  and  Flint ;  and  Geiinide 
Lady  Dacre  was  seised  of  an  estate  tail  in  possession  of  three 
undivided  tenths  in  the  same  estates,  subject  to  the  dower  of 
Mary  Jane  Lady  Dacre,  who  was  seised  in  fee  of  the  reroainiiig 
two  undivided  tenths.  On  the  14 th  of  July  1798,  an  agree- 
ment was  entered  into  between  the  above-mentioned  persons 
for  a  partition  of  those  estates,  and  certain  persons  were  thereby 
authorized  to  survey  and  value  the  property,  as  well  the  oorpo* 
real  hereditaments,  as  also  the  tithes  and  other  incorporeal  here* 
ditaments  {tlie  mines  of  lead  and  coal,  and  other  miius  or 
minerals  within  or  under  or  belonging  to  the  said  lands  (od 
hereditaments  only  excepted).  On  the  13th  of  May  1799,  the 
surveyors  made  their  report,  declaring  that  the  value  of  the 
estates  (mines  and  minerals  excepted)  was  as  thereinafter  set 
forth.  Subsequently  Gertrude  Lady  Dacre  sufiPered  a  reoovcry, 
and  conveyed  her  undivided  three  tenths  in  the  premises  (except 
all  mines  and  veins  of  coal  and  lead  ore,  and  all  other  the  mines 
and  minerals  whatsoever  in  or  under  or  to  the  lands  and  here- 
ditaments belonging)  to  Mary  Jane  Lady  Dacre,  her  heirs  and 
assigns,  for  ever.  By  an  indenture  of  the  20th  of  July  17^^' 
made  between  Mary  Jane  Lady  Dacre  of  the  one  part  asd 
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George  Boscawen  of  the  other  part,  it  was  mutually  covenanted      ^  ^^^^' 
between  the  parties,  that  the  partition  should  be  carried  out  in        vicb. 
accordance  with  the  survey  above-mentioned,  with  the  same  reser-   Chancbllok 
vation  of  mines  and  minerals.     In  pursuance  of  this  agreement, 
indentures  of  partition  of  the  19th  and  20th  of  September  1800 
were  executed,  which  indentures  were  made  between  Mary  Jane 
Lady  Dacre  of  the  first  part,  George  Boscawen  and  Arabella 
his  wife  of  the  second  part,  and  the  trustees  of  their  marriage 
settlement  of  the  third  part     The  deeds  were  in  the  usual  form, 
and  contained  respectively  these  exceptions, — '*  the  mines  of 
coal  and  lead  ores  and  other  minerals  under  the  said  lands  only 
excepted,**  and  '^  the  mines  and  veins  of  coal  and  lead  ore,  and 
aU  other  mines  and  minerals  whatsoever  in  or  under  or  to  the 
said  lands  or  hereditaments,  or  any  part  or  parts  thereof,  be- 
longing, only  excepted.'*    And  there  was  a  stipulation  in  the 
deeds  to  the  effect  that  the  profits  of  the  ^*  mines  "  excepted  out 
of  the  valuation  should  be  taken  between  the  parties  according 
to  their  several  estates,  rights,  interests,  &c.  in  the  premises. 
Mary  Jane  Lady  Dacre's  share  contained  lime  rocks  of  con- 
siderable extent,  which  were  worked  at  the  time  of  the  partition 
by  means  of  a  quarry,  but  the  rent  was  very  inconsiderable. 
The  limerocks  continued  to  be  worked  from  the  time  of  the 
))artition,  and  the  renir  received  for  working  them  was  received 
altogether  by  Mary  Jane  Lady  Dacre ;  but  some  years  after- 
wards the  rents  increased  considerably,  and  at  last  amounted  to 
several  hundreds.     The  plaintiffs  (representing  the  interest  of 
George  Boscawen),  filed  a  bill  in  1852,  claiming  the  rents, 
royalties,  and  profits  accrued  due,  or  which  should  accrue  due, 
during  their  lives,  in  respect  of  these  said  limestone  rocks.    The 
defendants  were  Mary  Trevor  Roper  and  her   trustees,  and 
Charles  James  Trevor,  as  representing  the  interests  of  Mary 
Jane  Lady  Dacre.     The  plaintiffs  alleged  that  from  the  com- 
plicated nature  of  the  title,  they  had  hitherto  been  unable  to 
put  in  a  cl^m ;  but  they  now  sought  an  account  of  the  royal- 
ties and  rents  due  in  respect  of  the  limerocks,  and  for  a  de- 
claration that  they  were  minerals  within  the  terms  of  the  ex«* 
ceptions  contained  in  the  several  before-mentioned  deeds.     A 
very  great  number  of  witnesses  were  examined  in  the  cause, 
among  them,  several  engineers,  and  many  scientific  men  of  dis- 
tinction, such  as  Professor  Ansted,  Dr.  Ure,  and  Mr.  Tennant. 
These  witnesses  defined  the  word  ''mineral"  as  any  crystal- 
line or  earthy  substance,  whether  metalliferous  or  otherwise, 
existing  in,  or  forming  part  of  the  earth,  and  which  might  be 
worked  by  means  of  a  mine  or  quarry.     There  were  also  wit- 
nesses examined  as  to  the  local  usage.     Some  of  these  defined 
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limerock  to  be  a  minenil>  and  deposed  that  in  all  leaaes  granted 
of  lands  in  the  counties  in  question^  it  was  always  conffldered 
as  a  mineral;  whilst  others  of  them  deposed  to  there  bdng  no 
such  local  interpretation* 

Mr.  Baily  and  Mr.  Karslake  contended  that  according  to  the 
scientific  definition  of  the  word  ''mineraL"  limerock  must  be 
held  to  be  included^  and  that  the  scientific  interpretation  waa 
the  proper  one:  Baxnbridge  an  Mines  and  Mmerah{a\  Bex  ▼. 
Ifihabitants  of  Sedgly  {b%  Rex  v.  Brettell  (c).  Earl  of  BosMe  v. 
fVaifmtan  (d),  Michlethwait  v.  JVinter  {e\  Clayton  y.  Greg* 
son  {g)j  Bullen  v.  Denning  (A),  Rex  v*  Alberbury.  (t) 

Mr.  Swanston  and  Mr.  G*  Simpson  argued  that  it  never  oouU 
haye  been  intended  by  parties  to  the  partition  to  include  lime- 
rock  in  the  reservation,  as  it  would  have  destroyed  the  very 
object  of  the  partition.  The  true  construction  of  the  reserva- 
tion was^  that  it  was  only  intended  to  include  such  mlneiab  as 
were  got  by  "  mining,"  or  boring  and  sinking  shafts. 

Mr,  Baily  in  reply. 


JtidgmemL 


The  Vice-Chancellob,  after  statmg  the  facts,  said :  This, 
I  think,  is  at  least  clear;  whatever  was  the  intention  of  the 
parties  to  the  agreement  of  the  14th  of  July  1-798,  the  original 
agreement  with  reference  to  the  partition,  and  the  valuation  by 
Boydell  and  Leggatt,  (the  surveyors)  and  whatever  was  the  in- 
tention as  to  the  reservation  out  of  it  of  "  mines  and  minerals," 
that  intention  was  properly  carried  into  effect  by  the  report  of 
Boydell  and  Leggatt.  [His  Honour  referred  to  their  report] 
I  must  assume  that  by  the  conveyances  of  the  19th  and  20th 
of  September  1800,  the  parties  to  them  carried  out  the  previous 
intention  which  they  had  in  the  agreement.  If,  therefore,  there 
were  any  di^rence  between  the  language  of  the  deed  of  1800, 
and  the  language  used  in  the  original  agreement|  I  should  look 
at  the  language  of  the  original  agreement  as  controlling  the 
other.  Now,  the  question  which  I  have  to  determine  is,  whedier 
the  intention  of  th*e  parties  was  to  make  partition  of  all  the  soil 
as  well  as  of  the  herbage,  excepting  only  some  portion  of  the 
soil  under  the  description  of  mines  and  minerals,  or  whether 
their  intention  was  to  reserve  firom  the  partition  everything 
consisting  of  the  soil;  that  is  the  question.  With  regard 
to  the  terms  **  mines  and  minerals,"  there  can  be  no  doubt  that 
the  term  ^<  minerals "  may  be  used  in  several  different  senses. 


(a)  P^  1. 

(b)  2  B.  &  Ad.  65. 

(c)  8  Ibid.  424. 

(d)  14  Mee.  &  Wels.  859. ;  S.  C. 
(in  Error)  2  Exch.  800. 


(e)  6  Exch.  644. 

M  6  Ad.  A  £U.  302—^14. 

(A)  5  B.  &  Cr.  84a. 

(t)    1  East,  534. 
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But,  as  to  the  term  **  mines^"  if  there  were  no  other  word  used,  ^^^^'  ^ 
I  do  not  think  there  could  be  any  fair  doubt  of  its  meaning  .  yicb- 
here.  Is  a  mine  and  a  quarry  the  same  thing?  According  to  Chanceixor 
the  ordinary  sense  of  the  term  mine,  does  it  mean  a  quarry  ? 
I  apprehend  clearly  not.  The  meaning  of  the  term  does  not 
depend  on  the  nature  of  the  fossil  body  obtained ;  it  depends  on 
the  nature  of  the  mode  of  working  it.  Some  minerals  may  be  Judgment 
worked  by  means  of  mining,  others  by  means  of  quarrying ;  and 
upon  the  case  here  shown,  the  limestone  was  worked  by  quar- 
rying. They  were  not  limestone  mines,  but  limestone  quarries. 
That  which  is  worked  by  mines,  is  by  a  mode  of  working  in 
which  the  surface  is  not  disturbed ;  and  when  limestone  is  so 
worked,  then  it  is  a  limestone  mine.  It  is  clear  that  in  the 
popular,  and  I  think  in  the  just  and  accurate,  view  of  the  dis- 
tinction between  mines  and  quarries,  quarrying  is  when  you  are 
workii^  so  as  to  remove  the  surface,  including,  perhaps,  por- 
tions of  the  lateral  surface,  so  as  not  to  leave  a  roof;  mining  is 
when  you  b^n  only  on  the  surface,  and,  by  sinking  shafts  or 
driving  lateral  drifts,  you  are  working  so  that  you  make  a  pit  or 
a  tunnel,  leaving  a  roof  overhead.  As  to  the  word  "  mines," 
therefore,  there  would  not  be  much  difficulty.  But,  the  word 
here  material  is  the  word  ''  mineral."  In  what  senses  may  that 
word  be  used  ?  Now,  one  sense  is  that  in  which  it  is  used  by 
scientific  mineralogists,  professors  of  science ;  and  we  have  the 
testimony  of  several  gentlemen  of  that  class,  who  state  what  is 
the  scientific  meaning  of  the  word  ^'minerals."  [His  Honour 
referred  to  the  meaning  put  on  the  word  in  the  affidavits  of 
Professor  Ansted,  Dr.  Ure,  and  Mr.  Tennant.]  That,  there- 
fore, is  one  of  the  senses  in  which  the  word  minerals  may  be 
used.  The  objection  to  that  sense,  as  regards  this  case,  is,  that 
if  that  is  the  meaning  of  the  term,  every  portion  of  the  soil, 
not  merely  the  limestone  rock,  but  the  gravel,  the  pebbles, — all, 
even  to  the  very  substance  of  the  loam  or  mould  which  forma 
the  soil,  would  be  included.  Now,  it  appears  to  me  that  it  is 
impossible  to  attribute  that  meaning  to  the'  parties.  They 
must,  according  to  that  interpretation  of  the  term,  have  intended 
to  partition  no  particle  of  any  portion  of  the  soil,  but  merely 
the  vesture.  Therefore,  without  contradicting  at  all  the  cor- 
rectness of  the  definition  of  the  scientific  gentlemen,  I  am  satis- 
fied that  is  not  the  sense  in  which  the  term  is  used  here.  An- 
other sense  in  which  the  term  ^'  minerals  "  is  used,  and  perhaps 
the  most  frequent  sense,  though  it  by  no  means  follows  it  is 
the  necessary  sense,  is  that  of  metalliferous  substances ;  that  is 
a  very  common  sense  of  the  term,  and  a  sense  in  which  it  is  not 
impossible  that  it  was  used,  in  these  instruments.     It  is  con- 


1008 


THE  EQUITY  REPORTS. 


Dabyxll 

V. 
ROPBB. 

JuilgmenL 


.  ^^^^*         tended  on  the  part  of  the  pluntiiFs  that  that  cannot  be  the  sense 

Vice-'        ^  which  it  is  used  in  the  agreement,  because  the  agreefloeDt 

Chancellor    mentions  mines  of  lead  and  coals,  and  that  though  one  of  those 

'    (lead)  is  metallic,  coal  is  not  metallic.     Therefore,  you  cannot, 

as  they  contend,  confine  the  term  to  metalliferous  substances. 
But  I  do  not  see  that  that  is  a  necessary  consequenoe  of  the 
terms  of  the  agreement.  If  coals  only  had  been  mentioned  be- 
fore, then  the  term  might  not  have  been  confined  to  metallifer- 
ous substances ;  but  when  both  are  mentioned,  the  language  is 
not  inaccurate,  and  does  not  compel  me  to  say  that  the  term 
was  not  used  in  the  restrictive  sense  of  metalliferous  substanoeSi 
But  I  do  not  think  the  term  used  should  here  be  confined  to 
metalliferous  ores.  If  they  had  found  a  stratum  of  fire  daj,  or 
porcelun,  worked  by  means  of  a  mine,  I  do  not  see  that  that 
would  not  be  included,  although  those  are  clearly  not  meta]£fe^ 
ous  substances.  Although,  therefore,  the  terui  minerals  maj 
be  used  in  that  sense,  it  does  not  appear  to  me  to  be  the  sense 
here  intended.  There  is,  then,  a  third  sense  in  which  the  woid 
minerals  may  be  used,  viz.,  all  such  substances  as  are  dug  oot 
of  the  earth  by  means  of  a  mine, — a  meaning  which,  without 
being  opposed  to  the  other  sense,  is  in  accordance  with  the 
derivation  and  etymology  of  the  word ;  for,  whatever  may  be  the 
origin  of  the  word  mine,  the  word  minerals  is  clearly  derived 
from  mines.  A  mineral  is,  etymologically,  properly  a  suhstanoe 
dug  out  of  the  earth  by  means  of  a  mine.  Then,  there  is  afooith 
sense,  in  which  it  is  suggested  that  the  term  minerals  b  to  be 
taken,  viz.,  such  a  meaning  as  is  put  on  it  by  local  usage.  On 
the  part  of  the  defendants,  much  evidence  is  ^ven  by  persons, 
from  their  position,  competent  to  give  an  opinion  (thdr  com- 
petency being  derived  from  different  sources)  residing  in  the 
counties  of  Denbigh  and  Flint.  They  say,  there  is  a  local 
meaning  given  in  those  counties  to  the  word  minerals,  which  is, 
metalliferous  ores ;  and  they  mention  instances  without  end  (^ 
persons  possessed  of  the  rights  under  instruments  of  lease  and 
otherwise,  to  mines  and  minerals,  who,  they  say,  never  dream 
of  working  limestone.  Then  the  plaintiffs  caU  other  persons,  I 
believe  about  the  same  number,  of  equal  means  of  knowledge, 
and  they  say  no  such  distinction  as  to  the  meaning  of  the  word 
is  known  in  those  two  counties.  If  a  local  usage  as  to  the 
meaning  of  the  word  were  well  established,  I  do  not  say  I  should 
not  regard  it ;  but  when  I  find  such  a  conflict  of  evidence  on  a 
question  of  fact,  I  cannot  look  at  it  on  either  side.  Now,  one 
settled  rule  in  interpreting  contracts  is  this :  if  there  be  any  on- 
certainty  as  to  the  meaning  of  a  particular  term,  you  are  to  give 
it  its  primary,  its  ordinary  meaning.     And  the  question  here  % 
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what  ia  the  ordinary  meaning  ?  Certainly,  it  is  not  the  scientific  ^^^^- 
meaning ;  and  I  do  not  see  any  reason  for  coming  to  the  con-  Vice- 
elusion  that  it  must  be  confined  to  metalliferous  ores.     But,  I    Chakc«llor 

need  not  determme  what  is  the  primary  meaning ;  if  I  were         

coDipelled  to  do  so,  I  should  have  tlie  greatest  difficulty  in  deter- 
miDing.  I  have  already  stated  the  reasons  why  I  consider  it 
absolutely  impossible  to  adopt  the  scientific  meaning.  Dis- 
carding, therefore,  that,  —  does  it  mean  metalliferous  ores  only, 
or  substances  dug  out  of  the  earth,  whether  metalliferous  or 
not? 

I  musty  for  this  purpose,  look  to  the  instruments  themselves, 
to  see  whether  any  intention  is  apparent  which  will  help  as  a 
guide  to  the  construction ;  and  I  think  I  do  find  an  indica- 
tion of  intention,  strong  enough  to  lead  me  to  a  conclusion,  as 
to  the  sense  in  which  the  parties  used  the  expres;^on  as  between 
themselves.  The  language  of  the  reservation  is  *'  mines  of  lead 
and  coal,  and  oth^r  mines  or  minerals."  Having  directed  the 
surveyors  to  make  their  survey  and  valuation,  and  the  surveyors 
having  made  their  reports,  then  the  language  of  one  of  the  deeds 
for  carrying  this  into  effect,  provided,  that  the  profits  of  the 
mines  excepted  out  of  the  valuation  should  be  taken  l>etween 
the  parties,  according  to  their  several  estates,  rights,  &c,  in  the 
premises. 

Now,  if  the  intention  of  the  agreement  was  to  except  mines, 
and  then  under  the  term  minerals  to  except  something  more 
thi!n  mines,  the  language  of  the  deeds^  providing  for  the  mode  of 
enjoyment  of  that  of  which,  with  certain  exceptions,  they  were 
stipulating  for  the  enjoyment,  would  have  expressly  extended 
it  by  the  use  of  the  word  minerals.  But,  when  I  find  that 
having  made  an  exception,  when  they  come  to  stipulate  as  to 
what  is  to  be  done  with  the  property  excepted,  they  used  only 
the  word  ^' mines,"  it  appears  to  me  that  there  is  a  strong 
ground  for  inferring  that  they  did  not  mean  to  except  any  other 
minerals  than  minerals  worked  by  means  of  mines.  Then,  let 
ns  see  whether  that  interpretation  is  not  fortified  by  the  nature 
of  the  transaction.  It  is  to  be  observed  that  the  whole  sco{)e 
and  object  of  the  transaction  was  this,  —  tenants  in  common 
wishing  to  hold  in  severalty.  Their  object  was  partition,  with  as 
little  exception  as  possible ;  to  divide  so  much  as  it  was  possible 
to  divide,  without  great  difficulty.  Thus,  if  there  were  on  the 
land  stones,  or  rocks,  or  even  masses  of  clay,  which  were  ap- 
parent on  the  surface,  or  apparent  to  the  eye,  that  i&>,  apparent 
to  persons  going  over  the  land  for  the  purpose  of  surveying  it, 
their  intention  was  to  make  partition  of  all  that.  But  with 
regard  to  those  ores,  &c.,  which  were  or  might  be  of  value,  but 
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which  were  deep  in  the  earth,  and  the  valuation  of  which  ootiM 
not  be  easily,  or  at  all,  made,  except  by  suhterraneoua  di^ng 
or  boring,  it  is  natural  to  suppose  that  those  were  to  be  excepted 
That  is,  their  object  would  be  to  except  only  such  things  as 
coiild  not  be  valued  except  by  means  of  works  of  such  an  extent 
and  character,  that  to  carry  them  into  effect  would  defeat  the 
purpose  of  partition.  They  meant  to  reserve  only  so  much  as 
could  not  be  partitioned  without  great  expense  ;  and  that  con- 
sideration of  the  nature  of  the  transaction  fortifies,  I  think,  the 
view  which  I  take  of  the  construction  of  the  agreement.  Then 
there  remains  this  consideration :  what  interpretation  have  the 
parties  themselves  put  upon  it?  Why,  the  acts  of  the  parties 
have  been,  without  variation,  in  accordance  with  the  oonstroo- 
tion  of  the  word  which  I  adopt.  Take  the  conduct  o(  the 
defendants.  They  hold  the  property  allotted  to  Mary  Jaoe 
Lady  Dacre ;  they  had  the  liinerocks  in  work  at  the  time  of 
the  partition;  that  working  has  been  continued  and  extended; 
and  the  profits  uniformly  derived  by  them,  without  any  attempt 
by  George  Boscawen  to  claim  any  share  or  interest  in  those 
profits  for  nearly  half  a  century.  What  have  the  phdntiiEidone, 
on  the  other  hand  ?  It  appears  they  have  considered  themselves 
from  time  to  time  entitled  to  dig  gnrvel,  &c.,  and  sell  it ;  «o  that 
both  parties  have  been  working  by  quarrying ;  one  qnarrying 
limestone,  the  other  quarrying  gravel,  &c. 

It  appears  to  me,  therefore,  that  on  all  these  grounds  I  must 
determine  that  the  plaintiffs  are  not  entitled  to  any  interest  in 
these  limerocks.  [^The  Vice^ Chancellor  concluded  his  judg- 
ment  by  referring  to  the  cases  cited  in  the  course  of  the  aipi- 
ment,  —  Basse  v.  fVainmany  Micklethwait  v.  fVinUr,  Bex  v. 
Brettell,  and  Bex  v.  Alberbury ;  and  said  that  the  result  of  them 
was,  that  a  mine  and  quarry  were  not  identical,  and  that  minerals 
were  not  necessarily  crystalline,  or  enrthy  substances.]  Under 
all  these  circumstances,  the  bill  must  be  dismissed,  with  costsi. 

Solicitors :    Tatham  Sf  Proctor ;  and  T.  L,  Marriott. 


VlCE- 

Chancellor 

KlNDBRSLBT. 

Apra^i.  RE  MEYRICK'S  CHARITY. 

Where  one  of  J-  HIS  was  a  petition  presented  by  the  fellows  and  scholars  of 
OT^cSi^tS*'^**  Jesus  College,  Oxford,  in  the  matter  of  "  Mey  rick's  Charity  "  and 
named  m  the     of  the  Act  of  52  Geo.  3.  c.  101.*  Mey rick's  Charity  was  founded 

Charitable 

Tnists  Act,  185S,  sect  62.,  is  joinUy  interested  in  a  fiind  in  Court  with  another  institntion  Mt  so 
named,  an  application  may  be  made  to  the  Court  of  Chancery  on  behalf  of  such  nnxrervity  or 
college,  withont  applying  for  the  sanction  of  the  Charitable  Commissionera. 
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by  Edmund  Meyrick,  who,  by  his  will  dated  I  he  26  th  of  March        ^^^^-  , 
1712,  devised  all  his  real  and  personal  estate  other  than  and        vice. 
besides  what  part  thereof  was  or  should  be,  by  his  Siiid  will  or  ^^g^*'^^* 

any  codicils  thereto,  given,  devised,  or  bequeathed,  for  the  pay- 

ment  of  certain  yearly  sums  to  scholars  and  exhibitioners  (natives  K»  Meyrick'i 
of  the  six  counties  of  North  Wales)  at  Jesus  College,  Oxford ; 
and  the  remainder  of  the  rents  and  profits  for  the  buying  of 
advowsons,  impropriations,  or  vicarages,  whereto  the  principal 
for  the  time  being,  and  the  fellows  of  the  said  college,  should 
or  might,  as  patrons  thereof,  present  fit  persons.     The  testator 
afterwards  gave  certain  lands  in  Wales,  for  the  foundation  of 
a  school  for  poor  boys.     One  of  the  advowsons  bought  under 
the  trusts  of  the  will,  did  not  possess  a  suitable  residence  for  the 
incumbent ;  and  the  object  of  the  present  petition  was  to  get  a 
sum  of  880/.  for  the  purpose  of  building  a  proper  residence, 
and  it   prayed   that   such   part  of  the  sum  of   17,320/.  bank 
annuities,   standing   in   Court  in   the   information,   as  would 
produce  that  amount,  should  be  sold  out  to  produce  the  re- 
quired sum ;  and  that  the  fund  in  Court  should  be  carried  over 
to  the  account  of  the  principal  and  fellows  of  Jesus  College, 
Oxford,  in   trust  in   the  matter  of  Meyrick's   Charity.      It 
appeared  that  a  series  of  informations,  commencing  with  one  iu 
the  year  1713,  had  been  filed  with  respect  to  this  charity,  but 
all  the  parties  to  these  proceedings  were  now  dead.    It  also 
appeared  that  the  suit  had  abated,  but  that  notwithstanding 
such  abatement,  orders  had  been  obtained  from  time  to  time, 
the  last  order  having  been  made  in  1851.     It  was  objected  to 
the  petition,  on  the  part  of  the  Attorney-General,  that  applica- 
tion should  have  been  made  for  the  sanction  of  the  Charity 
Commissioners.  « 

Mr.  Grenside,  for  the  petition,  with  reference  to  the  objection 
that  the  sanction  of  the  Charity  Commissioners  should  have 
been  obtained  for  making  the  present  application,  relied  upon 
the  Charitable  Trusts  Act,  1853,  section  62.,  which  exempts  from 
the  operation  of  the  Act  the  University  of  Oxford  (among  other 
institutions),  and  contended  that  this  was  a  case  which  came 
within  the  clause ;  and  secondly,  he  contended  that  this  case 
came  within  section  17.  of  the  Act,  and  was  an  application 
in  a  suit  actually  pending. 

Mr.  fVickens^  for  the  Attorney- General,  contended  that  the 
circumstance  that  the  fund  ^as  partly  applicable  for  the  purposes 
of  the  school,  and  not  solely  for  the  benefit  of  the  university, 
prevented  the  Court  from  dealing  with  the  aggregate  fund  ;  for 
it  was  legally  possible  that  no  part  of  the  fund  now  asked  for 
belonged  to  the  college ;  and  that,  at  all  events,  this  suit  could 
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not  be  considered  as  a  |)ending  suit,  merely  on  the  ground  of 
its  being  a  i)etition  presented  on  an  old  information.  This  was 
not  a  matter  purely  consequential  on  something  which  had  been 
done  liefore,  and,  therefore,  the  Charity  Comnii:«sioner8  had  a 


Rb  Mbtbick*s  right  to  take  the  initiative. 

Charity.  \jr     ry         -j    •  i 

Mr.  Grenside  m  reply. 


Judgment. 


'I'he  Vice-Chancellor.     In  my  opinion,  this   matter  is 
disposed  of  by  section  62.  of  the  Charitable  Trusts  Act,  and  it  is 
therefore  unnecessary  to  determine  the  other  question.  The  prin- 
cipal purpose  of  the  Charity  Commission  was  to  prevent  {Kirties 
from  applying,  in  their  own  discretion,  to  the  Court  in  matters 
relating  to  charities,  as  they  were  in  the  habit  of  doing,  perhai^s, 
to  the  detriment  of  the  charity  ;  and  it  was  therefore  thought 
expedient  to  establish  a  body  of  commissioners  to  have  the  con- 
trol over  such  applications.  But  it  was  also  thought  expedient  to 
freQ  univertritie:*,  colleges,  and  certain  other  institutions,  from 
this  control.     The  purpose  was,  that  so  far  as  related  to  the  appli- 
cation to  the  Court,  with  respect  to  any  charitable  puqiose  of 
which  the  colleges  or  universities  were  the  object,  it  should  not  be 
necessary  to  go  before  the  commissioners.     Now,  here  the  object 
of  the  petition,  though  it  may  affect  another  charity,  is,  in  effect, 
an  end  of  which  the  college  alone  is  the  object,  and  that  is  a  fair 
interpretation  of  the  Act  of  Parliament.     It  has  provided  for 
general  cases,  and  also  for  the  case  of  colleges  and  universities, 
but  not  in  exjiress  terms,  ft)r  the  particular  case  of  a  fund,  in 
which  the  college  or  university  has  a  joint  interest  with  the 
charity.     The  reasonable  way  to  interpret  it,  is  to  look  at  the 
object  of  the  apjdication.     If  it  is  to  affect  matters  of  which 
the  college  is  the  object,  then  you  need  not  go  l)efore  the 
commissioners ;  but  if  it  is  to  effect  an  end,  of  which  another 
charity  is  the  object,  then   it  would  be  necessary  to  go  before 
the  commissioners.     As  to  the  other  point,  I  should  feel  some 
difficulty  in  decidi.)g  it,  but  in  this  case,  I  do  not  think  it 
necessary  to  detemiiue  it. 

Solicitors  :  Raven  §*  Bradley  ;  and  Clarke  ^  Jackson. 


KiNDRBSLBT.  FIELD  V.  TABNEIL 

Costa  of  B         ^^  ^^'®  ^*®®  *  petition  was  presented  by  Mr.  Turner,  a  sdici- 

■olicitorfior       tor,  asking  payment   of  costs   of  Ofiposing   a   commission  of 
Ba  alleged 

lunatic,  ioeorred  in  opppsing  the  commission,  although  unsuccessfully,  are  Co  be  allowed  ss 
between  solicitor  and  client. 
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inquiry,  under  which  a  person  named  Lydia  Field  was  found  a 
lunatic.  In  Janusiry  1852,  Lydia  Field  executed  a  deed  in 
favour  of  her  younger  son  George  Field.  In  the  subsequent 
May,  proceedings  were  instituted  by  William  Field,  her  eldest 
son,  for  a  commission  of  inquiry  as  to  the  state  of  her  mind, 
he  alleging  that  she  was  incsipable  of  maniiging  her  affairs.  Mr. 
Turner  then  had  an  interview  with  Lydia  Field  and  Greortre 
Field,  and  took  instructions  from  George  Field  to  oppose  the 
commission.  On  the  17th  of  July,  the  order  for  a  commission 
was  made:  and  Mr.  Turner,  on  the  9th  of  August  following, 
saw  Lydia  Field,  and  to^k  instructions  to  oppose  on  her  behalf; 
and  eight  days  after warJs  she  was  found  a  lunatic  witliout  any 
question ;  the  lunacy  being  admitted,  but  there  being  a  contention 
as  to  the  time  from  which  it  commenced.  The  jury  held  that  it 
must  be  taken  to  have  commenced  from  January  1852,  in- 
cluding the  period  when  the  deed  in  favour  of  George  Field 
was  executed.  The  Master  approved  of  a  committee  of  the 
personal  estate,  who  petitioned  to  confirm  the  report,  and 
asked  for  an  order  to  tax  and  pay  the  costs.  George  Field  was 
served  with  that  petition,  and  it  was  then  suggested,  on  behalf 
of  Mr.  Turner,  that  not  only  should  George  Field's  costs  be 
then  dealt  with,  but  that  the  petition  should  be  allowed  to  stand 
over,  in  order  that  he  might  petition  for  his  costs.  The  Lords 
Justices  thought,  however,  that  they  could  only  deal  w^ith 
George  Field's  costs,  and  that  if  Turner  wished  to  present  a 
petition  he  might  do  so.  In  November  1852  the  lunatic  died, 
and  a  suit  having  been  instituted  for  the  administration  of  her 
estate.  Turner  carried  in  a  claim  for  his  costs  of  opposing  the 
commission. 

Mr.  Glasse  and  Mr.  C  P.  Phillips  appeared  for  the  peti* 
tioner. 

Mr.  fV.  W.  Cooper  opposed,  and  referred  to  fVentworth  v. 
Tubb  (a),  Williams  v.  Wentworth  (*),  Chestei^  v.  Rolfe  (c),  In 
re  Cumfmng,{d) 


1855. 

Vice- 
Thancellor 

KiNDBRSLBY. 


Field 

V, 

Tabncr 
StaiemtHL 


Arynment. 


The  Vice-chancellor.  I  think  the  solicitor  here  ought 
to  have  I* is  costs.  In  Oii^cs  like  the  present,  the  lunatic  is 
entitled  to  be  represented,  and  to  oppose  the  inquiry ;  and  if  a 
solicitor  employed  in  his  behalf  is  to  be  considered  as  not 
entitled  to  his  co»ts,  because  the  opposition  wtis  not  successful, 
the  consequence  would  be,  that  bo  respectable  practitioner  would 
be  found  to  act  for  an  alleged  lunatic.     An  order  mu^t  be  made 


Judyment. 


(fl)   1  Yo.  &C0ILC.C.  171. 
(6)  5  Ikav.  325. 


ic)  18  Jur.  114. 
{d)  I>)id.  181. 


3t  3 


1014  THE  EQUITY  REPORTS. 


185 


5. 


that  Mr.  Turner  is  entitles!  to  his  costfi,  properly  incurred,  as 
Field         between    solicitor  and  client,  in  opposing  the   inquiry  for  a 
Tarner.       commiesion,  and  the  costs  incidental  thereto,  from  the  5th  of 
August  1852. 

Solicitors:    Turner;  and  Gresham, 


VlCB- 

Chakcelior 

KiHDEBBLBY.  QUESTED  V.  MICHELL. 

A  gift  to  A.        X  HIS  was  a  petition,  by  several  persons  claiming  to  be  en- 
by  will  of  an      ^jji^j  ^^^1^^  ^j^^  ^jn  ^f  ^j,^  jj^^  William  Lade,  %vho  died  on 

equitable  estate  * 

for  life,  io  real  the  28th  of  December  1841.     The  testator  by  his  will,  dated 

estatraiiTafter  ^^^O,  gave  certain  annuities,  and  afterwards  devised  til  hi* 

the  death  of  freehold  and  copyhold  messuages,  lands,  hereditaments,  and  real 

the  property  to  estates,  unto  and  to  the  use  of  his  sister,  Hester  Coast,  and  her 

hfrhein,ez-  assigns,  during  her  natumi  life,  without  impeachment  of  waste; 

ininistraton,  ^nd  from  and  immediately  after  her  decease,  he  gave,  devised, 

and  assigns,  j^^d  bequeathed  all  and  sin^nilar  his  residuary  personal  estate 

fFives  A  an 

absolute  ge-  (subject  to  the  snid  annuities),  and  also  all  his  said  freehold  and 

appoinuTem  ^^  copyhold  messuages,  lands,  hereditaments,  and  real  estate,  in 

and  in  default  sizth  parts.     And  he  gave  one  of  such  sixth  parta  unto  and  to 

mem'an'iMtate  *^®  ^^  ^^  trustees,  "  their  executor:»,  administrators,  and  assigns, 

to  her  heirs  during  the  life  of  my  niece,  Lucy  Mesham,  upon  trust,  after  and 

purahue^in  the  subject  to  the  payment  of  rates  and  taxes,  and  the  costs  and 

realty,  and  an  charges  of  repairs  and  insumnces  and  other  incidental  outgoings 

terest  in  the  And  expenses,  to  pay  the  clear  yearly  rents,  issues,  profits,  di^ 

personalty,  to  Jends,  and  interest  of  the  said  last-mentioned  sixth  part  of  the 

her  personal  * 

reprvsentatives.  Said  real  and  personal  estates,  as  the  same  shall  become  due,  and 
Statement  not  by  way  of  anticipation,  unto  the  said  Lucy  Mesham^  and  her 
assigns  during  her  natural  life.  And  from  and  immediately  after 
the  decease  of  the  said  Lucy  Mesham,  I  give,  devise,  and  bequeath 
the  said  last-mentioned  sixth  part  of  my  said  real  and  personal 
estates  unto  the  heirsy  executors^  administrators^  and  assigns  of 
the  said  Lucy  Mesham,  according  to  the  several  natures  and 
qualities  thereof."  The  testator  afterwards  gave  the  tnisteca, 
whilst  any  one  or  more  of  the  said  sixth  parts  of  his  said  real 
estates  should  remain  vested  in  them  or  him  on  trust  as  afore* 
said,  a  power  of  sale.  After  the  testator's  death,  some  of  the 
real  estates  having  been  sold,  a  suit  was  brought  for  the  par- 
pose  of  carrying  into  effect  the  trusts  of  the  will;  and  the 
trustees  pdd  into  Court  a  large  sum,  the  proceeds  of  the  sale  of 
the  real  and  personal  estate.  It  appeared  that  in  1844  Luej 
Mesham,  being  still  unmarried,  mortgaged  her  one  sixth  share; 
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an<I  the  question  ar(Me  on  the  present  petition^  whether  Lucy 
Meshaiu  took  an  absolute  intereet,  under  the  devise  in  the  will, 
of  the  one  sixth  part,  or  only  an  interest  for  her  life. 

Mr.  Glasse  and  Mr.  6r.  Simpson  appeared  for  the  trustees. 
Inasmuoh  as  the  gift  to  Lucy  Mesham  is  equitable,  and  the 
gift  to  the  heirs  legal,  the  rule  in  Shelli/*8  Case  does  not  apply. 
The  word  *"  assigns  "  gives  a  different  meaning  to  the  gift  from 
what  it  would  have  otherwise  had:  Tapner  v.  MerU>tt{a)t 
fVitkers  v.  Algood^  referred  to  in  Bagshaw  v.  Spencer  (V)^  were 
cited. 

Mr.  Baily  and  Mr.  Busk^  for  Lucy  Mesham. 

Mr.  fV.  D.  Lewis,  for  other  parties. 

Mr.  Gktssey  in  reply. 

Thb  Vice-chancellor.  In  one  view  of  this  case,  it  would 
l)e  more  satisfactory  if,  when  I  had  to  decide  this  question,  it  had 
been  after  the  death  of  Lucy  Mesham.  At  the  same  time  she 
has  now  a  right  to  have  a  decision  of  the  question,  as  she 
claims  the  fund ;  and  it  has  been  very  sufficiently  argued  by 
Mr.  Glasse,  who  appears  for  the  trustees.  It  is  not  a  very  clear 
case  of  construction  ;  and  at  the  same  time,  looking  more  par- 
ticularly at  the  whole  of  the  clauses  which  relate  to  property 
given  to  three  other  ladies,  it  does  appear,  that  the  testator  did 
intend  to  give  to  each  an  absolute  interest.  As  to  the  per- 
sonalty, there  can  be  no  question  that  the  effect  is  to  give  an 
absolute  interest  in  that ;  but  a  question  arises  as  to  the  real 
estate,  and  certainly,  I  cannot  say  I  should  decide  it  in  favour 
of  an  absolute  interest,  merely  on  the  ground  that  there  is  an 
^absolute  interest  given  in  the  personalty  ;  and  I  should  disregard 
that  if  it  was  clear  that  the  effect  of  the  words  was  the  other  way. 
Now,  the  rule  is,  of  course,  very  plain,  that  every  word  is  to 
have  its  full  and  fair  and  reasonable  effect ;  and  when  I  find 
that  the  limitation  after  the  death  of  Lucy  Mesham  is  iu  these 
words, — **  unto  the  heirs,  executors,  administrators,  and  assigns  of 
the  said  Lucy  Mesham,"  I  must  give  effect  to  each  of  the  words 
heirs,  executors,  administrators,  and  assigns.  Now,  when  the 
matter  was  first  opened,  it  certainly  did  cross  my  mind,  that  the 
word  **  assigns  "  might  be  referred  to  the  personal  estate  only,  in 
connection  with  the  words  *' executors  and  administrators;" 
but  that  is  not  fair,  and  I  must  consider  the  words  as  applicable 
to  the  real  as  well  as  to  the  personal  estate;  and  the  words  exe- 
cutors and  administrators  can  have  no  application  to  the  real 
estate,  and  therefore  the  limitation  must  be  read  as  to  *^  heirs 
and  assigns."     Now,  the  expression  '* heirs  and  assigns"  is  a 

(a)  Willes,  177.  (h)  1  Vex.  150. 
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common  ex))re88ioii,  and  i«  often  used  without  the  person  using 
it  having  at  the  moment  any  particuhir  or  definite  notion  in  his 
mind  of  the  exact  meaning  of  the  word  ''  assigns,"  except,  that 
it  imparts  an  al>8olute  interest  in  the  limitation ;  but,  unless  I 
attribute  to  this  testator  an  intention  that  Lucy  Mesham  should 
possess  a  power,  by  virtue  of  which  an  estate  might  go  to  some 
other  person  in  the  character  of  her  assigns, — not  to  the  assigns 
of  her  heirs,  but  to  her  assigns,  —  there  is  no  meaning  at  all  to 
he  given  to  the  word. 

Now,  in  the  case  of  Tapner  v.  Merlott{a)i  in  a  very  simiUr 
limitation,  it  struck  the  mind  of  Chief  Justice  WiUeSj  that 
although,  after  such  a  life  estate  as  occurred  in  that  case,  the 
limitation  to  the  ^*  heirs  "  of  the  testator  alone,  must  necessRrily 
be  a  limitation  under  which  the  person  who  should  answer  the 
designation  of  ^<  heir"  would  take  by  purchase,  yet,  where  the 
word  assigns  was  coupled  with  the  word  heirs,  though  it  could 
not  prevent  the  word  heirs  from  taking  its  effect,  the  word 
assigns  might  give  a  power  of  appointment.  He  did  not  actaally 
decide  upon  that  footing,  but  would  have  done  so  if  there  had 
nut  been  other  grounds.  In  Attar ney* General  v.  Viffar{b),  the 
trusts  were  to  convey  certain  property  to  the  heirs  and  ad- 
signs  of  Sir  6.  Downing,  and  the  Court  there  considered  that 
in  executing  that  trust  y^u  might  give  a  power  of  appointment, 
and,  in  default  of  appointment,  to  the  heirs.  That  case  was  not 
exactly  a  trust,  because  it  wns  by  way  of  executory  trust,  where 
something  was  to  be  done  by  the  trustees, — a  case  where  the 
Court  will  take  greater  liberty  with  words  than  where  it  is  a 
mere  limitation. 

It  does  appear  to  me  that  considering  that  the  rule  is,  that 
you  ought  to  give  to  every  word  its  fair  meaning  if  you  cao,  I 
must  consider  that  the  test^itor  meant  to  give  to  Lucy  Mesham 
a  power  of  disposition.  If  it  had  been  a  gift  to  trustees  for 
the  life  of  Lucy  Mesham,  and,  after  her  death,  the  legal  estate 
had  been  given  to  her  assigns,  it  would  be  difficult  to  carry  that 
out,  without  either  interpreting  it  to  be,  that  she  was  to  have 
the  fee,  or  a  ])0 wer  of  appointment.  I  think  that  in  such  a  case 
the  interpretation  would  be  that  she  was  to  have  the  fee;  and  if 
the  limitation  after  the  life  estate  were  simply  to  the  '^  heirs,"  it 
is  quite  clear  that  they  would  take  by  purchase.  Then  when 
you  have  the  two  combined,  in  what  way  are  you  to  give  effect 
to  each  without  violating  any  rule  ?  Certainly  not  by  giving 
the  heir  an  estite  in  fee  by  way  of  remainder,  because  then  the 
heir  could  not  take  by  purchase,  but  by  way  of  descent.  The 
only  way  to  effect  this  without  deviating  from  the  well-known 

(a)  Willes,  177.  (6)  8  Yes.  256. 
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rule,  18  to  adopt  the  way  which  was  surrgested  by  Lord  Chief 
Justice  fViUeSy  and  to  a  certain  extent  acted  on  by  the  Court  in 
Attorney^Getieral  v.  Vigor;  and  I  may  regard  this  as  a  limita- 
tion after  the  death  of  Lucy  Mesham,  to  the  person  who  shall 
answer  the  designation  of  her  assigns,  which  can  only  be  by 
giving  her  an  absolute  general  power  of  appointment,  and,  in 
default  of  appointment,  to  her  heirs :  then,  in  default  of  ap- 
pointment, the  heir  will  take  by  purchase,  as  he  would  have  done 
if  the  word  "  assigns  "  had  not  been  there.  Now,  necessarily, 
a  case  of  this  sort  is  decided  upon  technical  rules,  .which  it  is 
probable  the  testator  not  only  had  not  in  his  mind,  but  was 
ignorant  of;  and  when  that  is  the  case,  the  Court  is  frequently 
left  in  this  position  :  it  is  satisfied  that  it  is  deciding  a  case  in 
which  it  knows  the  testator  did  not  mean  to  do  that  which  the 
Court  decides  he  has  done.  But,  in  this  case,  it  is  satisfactory 
to  know  that  the  decision  is  not  in  contravention  of,  but  in 
direct  conformity  with,  what  I  believe  the  intention  of  the  tes- 
tator  to  have  been. 

The   Vice-chancellor  then    commented   on  various  passages 

in  the  will,  in  order  to  show  that  the  intention  of  the  testator 
was  to  protect  what  was  given  to  the  female  devisees,  and 
It'gatees,  from  the  power  of  their  husbands. 

Solicitors  :  Kingsford  8f  Dorman. 
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JX  November  1847,  the  plaintiff  filed  a  bill  to  administer  the 

e^tate  of  John  Houlditch,  who  died  in  1845.     The  defendant, 

Dr.  Moore,  in   1846,  became   sole  acting   executor    under  the 

will  of  the  deceased.     Daniel  Henry  Ferrall,  being  very  largely 

indebted  to  the  e:»tate  of  John   Houlditch,  which  debt  was 

secured    by  a  policy  of  insurance  and  promissory  note.  Dr. 

Moore,  in  1847,  pressed  Ferrall  for  payment  of  his  debt ;  but, 

iis  he  was  unable  to  pay,  it  was  agreed  that  the  sum  of  84/.,  in 

the  hands  of  Ferrall's  agent,  should  be  applied  in  paying  the 

first  premium  on  a  further  policy  of  insurance  (for  seven  years) 

on  the  life  of  Ferrall,  to  be  effected  for  2500/.,  in  the  Clerical, 

Medical,  and  General  Insurance  Office,  of  which  Dr.  Moore  was 

a  director.     The  policy  was  kept  up  for  three  years.  Dr.  Moore 

naving  paid  two  years'  premium  himself;  but,  on  the  next  pre- 

benefleially 
'Interested,  or  to  the  Court  for  its  assistance,  was  liable  to  make  good  the  amount  of  the  policy. 
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mium  becoming  due.  Dr.  Moore  made  no  payment  in  respect  of 
it,  alleging  as  a  reason,  that  the  testator^s  assets  were  so  much 
reduced  by  the  difficulty  of  getting  in  the  debts  due  to  his  estate, 
that  it  was  unwise  to  expend  money  upon  debts  of  that  descrip- 
tion. The  consequence  was,  that  the  policy  was  allowed  to 
drop.  In  the  administration  suit.  Dr.  Moore  had  taken  in  hk 
accounts,  and  had  been  allowed  the  premiums  which  he  had 
paid  on  account  of  the  policy;  which  he  had  allowed  to  drop. 

Ferrall  died  within  seven  years  after  the  policy  had  been 
effected,  and  the  plaintiff,  a  legatee  under  the  will,  filed  a 
supplemental  bill  against  Dr.  Moore,  seeking  to  make  him  liable 
for  the  2500iL  thus  lost  to  the  estate,  and  asking  a  declaration, 
that,  under  the  circumstances,  he  had  constituted  himself  a  tnie- 
tee  for  the  estate  of  John  Houlditch  in  respect  of  the  policy, 
and  that  it  was  his  duty  to  have  kept  it  on  foot. 

Mr.  Baily  and  Mr.  Shebheare^  for  the  plaintiff,  contended  that 
Moore  was  guilty  of  a  breach  of  trust  in  suffering  the  policy 
to  drop. 

Mr.  Gkuse  and  Mr.  Briggs^  for  the  defendant,  argued  that  it 
was  not  part  of  Dr.  Moore's  duty  to  effect  the  policy,  and  that 
it  therefore  never  became  part  of  the  testator's  projicrty.  It 
wais  at  his  own  risk  that  he  had  effected  the  |)olicy,  and  if  it  had 
not  turned  out  well,  the  cestuis  que  trustent  were  not  obliged  to 
accept  it :  Buxton  v.  Buxton  (a),  Garrett  v.  Noble,  (6) 


Judgment, 


The  Vice-Cham  cellob.  The  facts  of  this  case  are  as 
follows: — In  the  lifetime  of  John  Houlditch,  Ferrall  owed 
him  about  4000/.,  to  secure  which  he  gave  a  promissory  note, 
and  also  a  policy  of  insurance  on  his  (Ferrall's)  own  life  for 
2500/.,  in  the  Globe  Insurance  Office.  The  premiums  on  this 
policy  were  paid  by  John  Houlditch  during  his  life,  and  hy 
Moore  and  the  other  executor  after  his  death,  and  the  sum 
secured  ultimately  paid  to  the  estate.  John  Houlditch  died  io 
1845 ;  and  from  October  1846,  Dr.  Moore  was  the  sole  acting 
executor.  Early  jn  1847  Ferrall  employed  a  Mr.  Pargetter  as 
his  agent,  to  collect  moneys  for  him,  and  nmke  certain  pay- 
ments. There  being,  after  all  receipts  and  payments  ML  re- 
maining in  Pargetter's  hands,  he  suggested  to  Mr.  Morris  (the 
agent  of  Dr.  Moore)  that  it  would  be  wise  to  effect  another 
policy  on  the  life  of  Ferrall,  as  a  further  security  for  the  debt  of 
4000/.,  and  that  the  84/.  might  be  applied  in  part  payment  of  the 
premiums ;  but  Pargetter  states  that  he  siud  it  would  be  im- 
possible for  Ferrall  to  pay  any  of  the  premiums.  A  septennial 
policy  was  accordingly  effected,  and  the  84/1  applied  towards 
(a)  1  Myh  &  Cr.  SO.  (6)  6  Sim.  604. 
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the  premiams ;  but  Ferral)  never  paid  anything  further  on  it  by 
way  of  premium,  and  for  the  two  fbllowiog  years  Dr.  Moore 
paid  them  himself  out  of  the  assets  of  the  testator ;  but  in  April 
1850,  when  the  fourth  premium  became  due,  Dr.  Moore  thought 
fit,  of  his  own  authority,  to  drop  the  policy.  In  the  meantime* 
in  1847)  this  suit  had  been  instituted  for  the  purpose  of  ad- 
ministering the  testator's  estate,  and  the  common  administration  Jwdgmgnt. 
decree  was  made  in  1848.  In  June  1849,  Dr.  Moore  carried  a 
8titement  of  facts  into  the  Master's  office,  claiming  the  amount 
of  the  premiums  paid  by  him,  and  a  statement  of  facts  was  also 
carried  in  by  the  plainttfT.  The  report  was  made  in  July  1851, 
and  the  Master  therein  allowed  Dr.  Moore  the  payments  he 
had  made. 

Now,  it  appears  that  Ferrall   died  within  the  seven  years 
after  the  policy  had  been  effected,  so  that  if  it  had  been  kept 
up,  2500/.  would  have  been  realised  for  the  testator's  estate. 
Under  these  circumstances,  the  question  is,  whether  Dr.  Moore 
is  liable  to  make  good  the  amount  which  would  have  been  re- 
covered on  the  policy,  if  it  had  been  kept  alive ;  and,  if  he  is 
not  liable  for  the  whole  amount  of  the  policy,  whether  he  ought 
to  be  disallowed  the  payments  he  has  made.     Now,  the  first 
point  is,  putting  aside  all  consideration  of  the  question  whe- 
ther the   plaintiff   is    concluded  by  what   took  place  in  the 
suit,  and  supposing  no  such  suit  to  have  been  instituted,  or  to 
have  been  instituted  within  a  reasonable  time  after  the  policy 
had  been  suffered  to  drop*  whether,  under  those  circumstances. 
Dr.  Moore  would  be  liable.     As  to  this  pointy  it  is  contended, 
on  the  part  of  Dr.  Moore,  that  he  was  under  no  obligation  to 
effect  this  policy,  and  therefore  was  not  bound  to  pay  the  first  or 
any  succeeding  premiums ;  that  it  was  at  his  own  option  to  effect 
it,  and,  when  effected,  to  keep  it  alive  or  to  let  it  drop.    Now, 
as  to  the  discretion  of  executors,  when  that  discretion  is  given 
to  them  in  express  terms  by  the  will,  then^  of  course^  they  may 
exercise  it  according  to  their  judgment ;  and  if  it  is  alleged  that 
they  have  exercised  it  wrongly,  the  onut  of  showing  that  it  was 
an  improper  exercise  of  the  authority,  is  on  the  party  alleging 
the  fact    But  an  executor's  discretion  is  not  limited  to  the  case, 
where  a  specific  discretion  is  vested  in  him  by  the  will ;  he  has 
ft  certain  discretion  incident  to  his    office,    but  it  is  a  very 
different  discretion  from  a  -special  discretion  or  authority.     He 
is  not  to  say,  ^*  I  will  do  whatever  in  my  discretion  I  think  fit." 
If  he  undertakes  to  apply  the  assets  in  a  manner  not  authorized, 
or  if  he  takes  upon  hunself  to  deal  with  any  portion  of  property 
which  has  by  any  means  become,  to  any  extent,  the  property  of 
the  testator,  or  part  of  the  testator's  estate,  I  do  not  say  that 
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the  Court  will  invariably  hold  that  he  had  no  right  todow; 
but  the  onus  lies  on  him  to  show  that  things  were  in  that  stite, 
—  that  it  was  forced  on  him  to  exercise  a  discretion  one  vaj 
or  the  other.  But  if  there  be  a  pending  suit,  affecting  the  ad- 
ministration of  the  very  estate  of  which  he  is  executor,  it  b 
his  duty  to  come  to  this  Court  to  ask  for  its  guidance  and  mtsi- 
ance,  showing  that  he  is  in  such  a  difficulty  that  he  is  obliged 
to  exercise  a  discretion  of  some  sort ;  and  in  such  a  case,  the 
Court  would  not  refuse  its  assistance  and  advice. 

N0W9  in  the  present  instance,  I  cannot  say  that  in  eflectin^ 
this  policy.  Dr.  Moore  did  not  exercise  a  sound  discretion ;  and 
it  appears  to  me  that  it  was  not  less  an  act  of  sound  discretion  to 
make  it  a  seven  years'  policy  ;  and  I  find  that  Dr.  Moore  him- 
self acted  on  the  assumption  that  his  course  of  proceeding  vai 
in  pursuance  of  a  sound  discretion ;  for  he  carried  in  a  dis^ 
charge,  evidently  expecting  that  the  payments  he  had  made  on 
account  of  this  policy  would  be  allowed  to  him ;  and  accord- 
ingly they  were  so  allowed.     Then,  assuming  that  it  waa  tn 
exercise  of  sound  discretion  to  effect  the  policy,  what  was  the 
consequence  of  effecting  it  ?     Why,  that  when  it  was  once 
effected,  and  the  premiums  {mid  out  of  the  testator's  estate,  it 
became  part  of  it,  nnd  Dr.  Moore  became  a  trustee  of  it  for  the 
estate.     If  he  was  not,  whose  policy  was  it  ?     Certainly  not  Dr. 
Moore's,  and  certunly  not  FeriaU's.     Who  would  have  been 
entitled  to  the  money  if  Femili  had  died  ?     Why  clearly  the 
executor  of  Houlditch,  for  the  benefit  of  his  estate.    He  was 
clearly  a  trustee  of  the  policy,  and  I  must  take  the  fwlicr  as 
property  held  in  trust  for  the  testator's  estate.     The  fourth 
premium  was  about  to  fall  due  in  April  1850.     Now,  I  accede 
to  this  as  an  abstract  proposition,  that,  though  it  was  a  reason- 
able act  of  discretion  to  effect  the  policy,  and  to  keep  it  on  foot 
so  far,  it  might  have  been  an  act  of  reasonable  discretion  then 
to  drop  it.     But  when  Dr.  Moore  says  he  dropfied  the  policy 
in  the  exercise  of  his  discretion,  I  must  exfiect  from  hint  some 
justification  of  that  exercise  of  discretion  ;  some  explanation,  to 
satisfy  me  that  it  was  a  sound  exercise  of  his  discretion.    One 
thing,  at  least,  is  clesir.  Dr.  Moore  might  have  applied  to  tiie 
plaintiff  and  the  others,  or  some  others,  of  the  cestuis  que  trufteni, 
or  he  might  have  applied  in  the  suit ;  and  I  cannot  concur  in 
the  suggestion   thnt,  if  he  had,   this  Court  would  not  have 
entertained  his  application  for  assistance.     If  he  had  applied, 
the  Court  would  have  given  him  its  direction ;  but  instead  of 
doing  that,  he  thinks  fit,  without  any  consultation  with  the 
persons  beneficially  interested,  to  drop  the  policy ;  and  I  mnn 
say  I  think  that  the  reasons  he  gives  for  so  doing  are  unsati^- 
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factory.  The  question  is  really  this :  when  Dr.  Moore  had  the  ^  ^^^^- 
opportunity  of  obtaining  the  sanction  of  the  Court,  and  did  Wici^- 
not  avail  himself  of  it, — when  he  had  the  opportunity  of  con-    Chancellor 

suiting  w\th  tiie  parties  beneficially  interested,  and  did  not  do         

80,  but  said,  "  I  will  drop  the  policy  of  my  own  authority,*' 
whether,  under  all  the  circumstance?,  his  conduct  was  such, 
that  he  can  say  he  has  properly  refused  to  call  in  the  interven- 
tion of  the  Court,  and  bis  exercised  a  sound  discretion.  A  n  ana- 
logy has  been  suggested  as  to  a  leasehold  estate  ;  suppose  any 
debtor  had  offered,  as  a  security,  a  leasehold  estate,  subject  to 
rent,  and  Dr.  Moore  had  accepted  it,  and  paid  the  rent  to  the 
landlord ;  he  might  have  had  afterwards  to  consider,  whether, 
as  a  matter  of  discretion,  he  should  cease  to  pay  the  rent  and 
give  up  the  security,  but  it  could  not  be  said  that  he  would  not 
be  a  trustee  of  that  security  for  the  estate.  I  am  of  opinion 
that  it  was  not  a  sound  exercise  of  discretion  in  Dr.  Moore  to 
let  the  policy  drop.  The  very  reason  given  by  Dr.  Moore, 
viz.,  that  the  assets  were  much  smaller  than  they  were  sup- 
posed at  first  to  be,  is  to  my  mind  a  reason  for  continuing  the 
policy.  The  result  is,  that  Dr.  Moore  is  liable  for  the  amount 
which  would  have  been  realised  if  the  policy  had  been  kept  on 
foot,  unless  he  is  exonerated  by  any  acquiescence  of  the  plain- 
tifil  \^The  Vice- Chancellor  then  expressed  his  opinion  that  the 
plaintifi*  was  not  concluded,  by  any  acquiescence  on  his  part, 
from  prosecuting  the  present  claim ;  and  also  th  it  there  was 
nothing  in  the  former  suit  which  in  any  way  precluded  the 
plaintiff  from  relief  in  this  suit.] 

Solicitors :  Briggs  jf  Sons  ;  and  M.  H.  Walker, 
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UY  an  indenture  dated  the  10th  of  January  1840,  William  Where  there 
Long   Wrey  mortgaged   certain    lands  and   hereditaments   in  proTiaofor 
Devonshire  to  three  of  the  trustees  of  the  We^t  of  England  reduction  of 
Insurance  Company,  to  secure  20,0002.  with  interest  at  the  rate  payable  on  a 
of  5/.  per  cent,  per  annum :  and  after  a  covenant  by  Wrey  to  mortgage  debt, 
pay    the  principal    moneys    and  interest,  the  mortgage  deed  ponctoal  pay- 
contained  a  proviso  to  the  effect  that  if,  on  the  16th  day  of  July  S*g„4*^^ 
1840,  and  on  the  16th  day  of  January  1841^  and  on  the  16th  tual  payment 
day  of  July  and  the  16th  day  of  January  in  every  year  after-  ^e^rate^of' 
wards,  or  within  one   calendar    month  after  each  of  the  said  interest,  pay- 

able  for  the 
half  year  in 
which  such  condition  was  not  fulfilled. 
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days  respectively,  half  a  year's  interest,  after  the  rate  uf  4iL  lOi. 
for  every  1002.  by  the  year  for  the  said  sum  of  20,000/.,  or  »> 
much  thereof  as  for  the  time  l>eing  should  remiun  due,  skunld  be 
paid  to  the  trustees  of  the  said  insurance  company, thea  fureverj 
half  year  for  which  interest  after  the  rate  of  4/.  10«.  for  eTeiy 
100/.  by  the  year  should  be  so  paid  as  aforesaid,  the  said  tnu- 
tees  should  accept  and  take  such  interest  after  the  rate  of  4il. 
10*.  for  ^very  100/.  by  the  year. 

The  defendant  Lewis  was,  by  an  indenture  of  the  same  date, 
appointed  receiver  of  the  premises  aforesaid,  upon  trust,  after 
applying  the  rents  and  profits  thereof  in  payment  of  the  taxes 
and  other  outgoings,  and  retuning  all  reasonable  expenses,  and 
also  a  commission  of  &L  per  cent,  for  his  trouble  in  coliectbg  the 
rents,  to  pay  the  interest  due  on  the  said  principal  moDejs, 
and  to  pay  the  surplus  to  W.  L.  Wrey,  his  heirs  and  assigns. 
Default  having  been  made  in  payment  of  the  interest,  Lewia 
entered  into  possession  in  June  1842,  and  received  the  rents  and 
profits  from  that  time  to  the  present.  Up  to  the  16th  of  Juiv 
1843,  the  rents  were  not  sufficient  to  pay  the  interest  of  tl^ 
principal  moneys ;  but  since  that  time,  they  were  more  than 
sufficient  for  that  purpose.  The  present  bill  was  filed  for  re- 
demption, and  the  usual  decree  was  made  in  1850  for  theMasU^r 
to  take  the  accounts.  The  Master,  by  his  report,  disallowed 
the  amount  uf  interest  claimed  by  the  defendants  at  the  rate  of 
5L  per  cent,  from  the  16th  of  January  1842,  and  found  that  the 
defendants  were  only  entitled  to  interest  at  AL  \Qt.  per  cent 
from  the  16th  of  July  1843.  The  cause  now  came  on  to  be 
heard  on  exceptions  taken  to  this  report  of  the  Master. 

Mr.  Glasse  and  Mr.  Shapter  supported  the  exceptions,  and 
argued  that  this  was  a  condiUon,  which,  being  once  brd^eo, 
did  not  revive.  In  this  case,  which  was  not  a  forfeiture,  hot 
a  privilege,  the  language  of  the  deed  must  be  ooostraed 
strictly :  5  Jarm.  Canv.  (a),  Enswortk  v.  Griffiths  (b),  Dam^- 
Thomas  (c),  Williams  v.  Owen{d),  NichoUs  v.  M4iynari(eh 
Stanhope  v.  Manners,  {g) 

Mr.  Baily  and  Mr.  Hetherington^  contr&f  were  not  caUed  upon. 

The  ViG£-Chancbllob  was  of  opinion  that  the  conditioo 
applied  to  each  succeeding  half  year  in  which  the  interest  wtf 
duly  paid,  and  that  the  intention  of  the  parties  was,  that  if  io  anj 
given  half  year,  the  interest  was  punctually  paid,  it  should  be 

(a)  P.  396.  (d)  5  MyL  &  Cr.  SOS. ;  S.  C.  10 

(b)  6  Bro.  P.  C.  184. ;  S.  C.  2  £q.      Sim.  386. 

Ca.  Ab.  595.  pi.  6.;  15  Vin.  Ab.  46S.  (e)  3  Atk.  519. 

pi.  8.  (g)  2  Eden.  197. 

(c)  1  R.  &  Mji.  506. 


V. 

Lewis. 
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accepted  at  4/.  \0s.  per  cent«;  but  if  payment  was  not  punctually      .  ^^^'  , 
made*  then  that  5L  per  ceut  should  be  taken  for  that  half  year.        Watnb 
His  Honour  was,  therefore,  of  opinion  that  the  exception  could 
not  be  allowed. 

Solicitors :   M^,  F.  Baynes  ;  and  G.  JS.  Philbrick. 


VlCE- 
CUANGEILLOR 

BENNETT  v.  POWELL.  Kindbbslbt. 

rn  ,  Jufy  25. 

V  HIS  was  a  bill  filed  to  obtain  the  assistance  of  the  Court  in  The  Court  of 

aid  of  a  judgment  recovered  in  the  County  Court,  under  the  m^^Tecree 
following  circumstances :  — The  defendant,  Thomas  Powell,  was  against  equit- 
entitled,  under  the  will  of  his  father,  Howell  Powell,  to  an  in-  J^  tidofT^* 
terest  in  certain  leasehold  houses  which  were  bequeathed  to  judgment 
trustees  upon  trust,  in  the  first  place,  out  of  the  rents  and  profits  the  County 
of  certain  of  the  houses,  to  i>aY  Thomas  Powell  for  life  an  an-  ^^  ^. 

.  .  The  high 

nuity  of  352L,  and  out  of  certain  others  of  them  to  pay  hiiu  bailiff  in  the 
another  annuity  of  lOi  for  his  life,  and  after  the  death  of  his  County  Court 

^  ^  '  stands  in  the 

(the  testator's)  wife,  to  pay  the  said  Thomas  Powell  a  further  place  of  the 
annuity  of  25L  for   his   life ;    and  the  testator  appointed  the  Jhet!^a^i^g  ° 
defendants,  William  Smith  and  James  Nichols,  his  executors,  of  the  leth  j 
and  died   in  1840.     On   the  17th  of  June  1852,   the  plain-  w^of^^ 
tiff  brought  an  action  against  Thomas  PoweU  in  the  Shore-  "PnndB. 
ditch  County    Court,    and    obtained    judgment    therein   for      Staument 
48JL  14«.  2(L  debt,  and  7L  Is.  6dL  costs;  the  same  to  be  paid  by 
instalments.     Powell  did  not  pay  the  first  instalment ;  and  on 
the  6th  of  July  1852,  a  warrant  of  execution  was  issued  out  of 
the  said  Court  to  the  high  baiiifi',  empowering  him  to  levy  of  the 
goods  and  chattels  of  the  defendant  Powell  the  amount  of  the 
debt  and  costs.     Powell  having  no  goods  or  chattels  which  could 
be  taken  in  execution,  the  plaintiff  filed  the  present  bill  against 
him  and  the  executors  and  trustees  of  his  father's  will,  praying 
a  declaration  that  the  sum  of  57/.  I5s»  Sd,  (debt  and  costs)  with 
interest,   might  be  declared  to  be  a  charge  upon  the  said  an- 
nuities; and  that  what  might  be  found  due  to  the  plaintiff, 
might  be  raised  by  the  sale  or  mortgage  thereof. 

Mr.  fF.  J.  Bavill  and  Mr.  Dotomng  Bruce,  for  the  plaintiff.  Argument. 
contended  that  this  was  a  case  where  a  Court  of  Equity  would 
bterfere  to  assist  a  party  who  had  a  right  established  at  Law, 
but  which  be  was  prevented  from  availing  himself  of.  In  this 
case,  the  plaintiff  was  prevented  from  obtaining  his  rights  from 
the  circumstance  of  these  leaseholds  being  vested  in  trustees. 
For  all  the  purposes  of  the  present  question,  a  judgment  in  the 
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County  Court  was  analogous  to  one  in  the  Superior  Courts: 
County  Court  Act  (a)  Neate  v.  Duke  of  Marlborough  {b)  u  a 
case  precisely  like  the  present. 

Mr.  W.  Morris^  for  the  defendant  Powell,  contended  that  tlte 
County  Court  Act  never  contemplated  any  proceeding  such  u 
that  argued  for ;  and  that  it  was  also  contrary  to  what  had  been 
already  decided  in  the  Courts  of  Common  Law:  Berkeley \, 
Elderhin  (c),  AusHn  v.  Mills,  {d)  The  Statute  uf  Frauds  wu 
also  against  the  plaintiff  here.  See  section  16.,  which  refjuired 
a  writ  to  be  delivered  to  the  sheriffs  undersheriffj  or  eoroner. 
The  proper  course  of  proceeding  is  under  the  provi:»ions  of  1  &2 
Vict.  c.  110.  s.  22. 

Mr.  iV,  J.  Bcvill  in  reply. 

The  Vice-Chancellor  said  that  it  appeared  to  him  that 
there  was  no  doubt  that  the  principles  on  which  this  Court  pro- 
ceeded in  giving  relief  in  cases  of  judgments  recovered  against 
equitable  interests^  applied  to  the  present  case,  and  the  only 
question  was  whether  there  was  anything  in  the  Act  of  Parlia- 
ment establishing  the  County  Courts  to  prevent  the  appliea- 
bility  of  those  principles  to  the  present  case.  It  was  clear,  upon 
the  decisions,  that  where  a  Court  of  Law  of  competent  jaris- 
diction  had  given  a  judgment  for  the  payment  of  money  by  a 
debtor,  which  judgment  the  creditor  might  enforce  against  the 
chattels  of  the  debtor  by  a  writ  of  fieri  facias^  then,  if  there 
were  chattels  which,  being  equitable,  could  not  be  recovered  by 
that  process,  this  Court  would  make  them  available  in  the  same 
manner  as  if  they  had  been  legal.  In  this  case,  a  judgmeot 
had  been  recovered  in  the  Shoreditch  County  Court,  under 
which  judgment  the  defendant  was  liable  to  pay  a  specified  sum 
to  the  plaintiff,  and  there  had  been  execution  upon  that  judg- 
ment, which  had  been  enforced  so  far  as  it  was  capable  of 
l)eing  executed  by  the  high  bailiff.  The  defendant  was  entitled 
to  three  annuities,  payable  out  of  leaseholds  vested  in  trustees, 
and,  had  this  been  a  legal  interest,  the  amount  would  have  been 
levied  out  of  these  annuities ;  and  what  reason  was  there  why 
the  Court  should  not  apply  the  ordinary  equitable  principles  to 
this  case  ?  Cases  had  been  cited  to  show  that  an  action  in  one 
of  th^  Superior  Courts  could  not  be  maintained  upon  tbe  judg- 
ment of  a  County  Court,  in  which  cases  his  Honour  entirely 
concurred ;  but  this  case  was  totally  different.  The  object  of 
such  an  action  in  a  Superior  Court  was  to  get  the  judgment  of 
a  Superior  Court,  which  would  be  executed  in  a  diflerent  man- 


(a)  9  ^  10  Vict.  c.  95.  s.  96. 
{h)  3  Myl.  &  Cr.  407. 


(c)  22  L.  J.  Q,  B.  281. 
{d)  8  Excb.  72S. 
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ner  from  that  in  which  the  judgments  of  a  County  Court  were 
carried  into  eiFect  This  Court,  however,  left  the  judgment  of 
the  County  Court  just  as  it  was,  and  merely  made  the  equitable 
interest  liable.  Then,  it  had  been  argued  that,  inasmuch  as 
under  the  Statute  of  Frauds  a  judgment  would  not  affect 
leaseholds  until  ^Ji.fa,  was  lodged  in  the  hands  of  the  she- 
riflT,  and  that  this  writ  was  never  lodged  with  the  sheriff,  but 
with  the  high  bailiff  of  the  County  Court,  therefore,  lease- 
holds were  not  bound  by  it.  Now,  the  Act  9  &  10  Vict.  o.  95. 
6.  96.  directed  that  a  warrant  of  execution  against  the  goods 
and  chattels  of  the  defendant  should  issue  to  the  high  bailifij 
and  it  would  be  a  very  narrow  construction^  to  say  that  because 
the  officer  was  called  the  high  bailiff  and  not  the  sheriff,  there- 
fore, these  chattels  should  not  be  bound.  As  to  the  provision 
of  section  22.  of  1  &  2  Vict  c.  110.,  that  could  not  bind  County 
Courts,  which  were  not  then  in  existence.  It  appeared  to  his 
Honour,  that  he  ought  to  grant  the  relief  here  asked.  It 
Beamed,  however,  only  necessary  to  declare  that  the  trustees 
should  pay  the  sum  due  out  of  the  annuities,  a  sale  being 
unnecessary. 


1855. 
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[The  question  as  to  interest  on  the  amount  of  the  judgment 
debt  was  reserved,  and  subsequently  argued  on  the  2nd  of 
August,  when  his  Honour  decided  that  he  could  not  allow 
interest ;  but  he  directed  that  a  decree  should  be  made  for  a 
sale  of  the  defendant's  interest,  and  tliat  the  plaintiff  should  be 
paid  his  debt  and  costs  out  of  the  produce  of  the  sale.] 

Solicitors :   IV.  R.  Turner ;  and  WiUoughby  §•  Cox. 
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1  HIS  was  originally  a  claim  filed,  on  the  16th  of  September  A  debtor 
1850,  by  the  plaintiffs,  A.  Nash  and  his  wife  (formerly  Eliza  ci^  P„'j'" 
Moore)  against  the  executors  of  a  Mrs.  Smith,  deceased,  to  interest  on 
establish  a  debt  against  her  estate  of  130/.  2s.  5^.,  principal  missory  notes, 

and  the  re- 
medy in  respect  of  two  of  them  had  become  barred  by  the  Statute  of  Limitations.    The  debtor 
then  paid  to  the  holder  of  the  promissory  notes  a  small  sum  on  account  of  mterest,  without  speci- 
fyiog  in  respect  of  which  such  interest  was  paid.     The  holder  made  an  indorsement  on  one  of 
the  notes  that  she  had  received  it  as  on  account  of  interest  due  on  that  note. 

Bdd,  that  such  a  payment  had  not  the  effect  of  reviving  such  debts  as  were  barred  by  the 
statute. 

And  (reversing  the  decision  of  the  Court  below)  that  the  holder  of  the  notes,  as  the  agent  of 
the  debtor,  might  appropriate  such  payment,  without  the  debtor's  consent^,  to  either  of  the  debts ; 
and  that  such  appropriation  would  take  the  debt,  in  respect  of  which  it  was  so  appropriated,  out 
of  the  effect  of  the  Statute  of  Limitations. 

EQ.  — VOL.  IIL  3  U 
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money  and  interest,  due  on  a  joint  and  several  promissory  not«. 
On  the  hearing,  a  reference  was  made  to  the  Master,  to  inquire 
whether  at  any  and  what  time  within  six  years  before  the 
filing  of  the  claim,  any,  and,  if  any,  what  sam  of  money,  as  and 
for  interest  on  the  promissory  note  for  200/.,  dated  the  12th  of 
June  1841,  in  the  claim  mentioned,  was  paid  by  tbe  defendant, 
John  Appleton,  or  on  his  account ;  and  if  so,  when  and  under 
what  circumstances.  The  promissory  note  was  in  the  following 
form: 

''  2002.  **  London,  12th  June  1841. 

*'  On  demand,  we  jointly  and  severally  promise  to  pay  Mia 
Eliza  Moore  the  sum  of  two  hundred  pounds,  with  lawful 
interest  for  the  same. 

"John  Appi-etok. 

«  H.  M.  Smith." 

On  the  back  of  the  note,  in  Miss  Mo:)re's  handwriting,  was 
the  following  indorsement: 

'*  December  25.  1846. 

*^  Received  from  Mr.  J.  Appleton,  five  pounds  on  account  of 
the  interest  due  on  this  note. 

*' Eliza  Moobb." 

The  Master  found  the  following  special  circumstanoes:  — 
**  That  plaintiff,  Eliza  Nash,  then  Eliza  Moore,  being  then 
staying  at  Birmingham,  received  from  the  defendant,  John 
Appleton,  by  the  post,  a  promissory  note  for  2001,  dated  the 
12th  of  June  1841,  signed  by  himself  and  Hanna  Maria  Smith, 
widow,  the  testatrix,  whereby — [stating  the  terms  of  the  note  as 
abave'\.  That  in  the  letter  containing  the  said  promissory  note, 
defendant  Appleton  requested  the  said  Eliza  Moore  to  lend  him 
the  sum  of  200/.  on  the  security  of  the  said  promissory  note ;  bat 
that,  in  answer  to  such  application,  she  replied  she  could  only 
spare  lOOZ.  That  she  accordingly  enclosed  the  said  sum  of  100/. 
to  Appleton  on  the  security  of  the  said  promissory  note,  and 
retained  the  said  note  in  her  possession.  That  in  December 
1846  there  were  other  sums  of  money  due  and  owing  from 
Appleton  to  Miss  Moore  for  principal  and  interest  <m  two  other 
promissory  notes  for  100/.  each,  dated  respectively  the  29th 
of  September  1839  and  27th  of  January  1840,  made  by  him* 
self  (Appleton)  and  Joseph  Moore,  a  brother  of  Miss  Moore, 
exclusive  of  the  100/L  secured  by  the  note  of  the  12th  of  June 
1841  for  200/.,  the  whole  of  which  sum  of  100/1,  together  with 
interest  from  the  date  thereof,  also  then  remained  due  and 
owing  to  the  plaintiff  Eliza  Nash,  then  E.  Moore,  nosom  what- 
soever, either  for  principal  or  interest,  having  previously  to  the 
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8uid  month  of  December  1646,  been  paid  on  account  of  the 
said  last-mentioned  promissory  note.  That  in  said  month  of 
December  1846,  she  then  residing  with  said  defendant  Appleton, 
in  the  neighbourhood  of  London,  npplied  to  him  for  a  payment 
on  account  of  the  interest  then  due  to  her  from  him  ;  and  that 
thereupon,  on  the  16th  of  December  1846,  defendant  Appleton 
paid  to  her  the  sum  of  5L  on  account  of  interest  generally.  That 
the  said  promissory  note  for  200 JL,  not  being,  at  the  time  she  so 
received  the  said  5L,  in  her  own  possession,  but,  together  witli 
other  securities,  in  the  possession  of  a  Mr.  Madeley,  of  Birming- 
ham, she  was  unable  then  to  indorse  such  payment  on  the  said 
note  until  on  or  about  the  25th  of  the  said  month  of  December, 
when  she  was  at  Birmingham,  and  she  then  indorsed  the  same 
on  said  note  in  the  words  and  figures —  [stating  indorsement  as 
above].  That  the  claim  was  filed  on  said  16th  of  September 
1850 ;  that  within  six  years  before  the  filing  thereof,  i.  e.,  on 
the  16th  of  December  1846,  the  sum  of  5/.  was  [udd  by  Apple- 
ton  as  and  for  interest  on  said  promissory  note  for  200/.,  dated 
the  said  12th  of  June  1841." 

The  defendants  filed  exceptions  to  this  report,  which  came 
on  for  argument  on  the  4th  of  July  1854,  before  Vice- 
chancellor  Wood,  who  in  effect  held  that  the  Master  should 
have  found  that  no  money  was,  at  any  time  within  six  years 
before  the  filing  of  the  claim,  paid  by  Appleton,  or  on  his 
account,  as  and  for  interest  on  the  said  promissory  note  for  200/. 
He  therefore  alhiwed  the  defendants'  exception  to  that  effect  (a), 
and  dismissed  the  claim,  with  costs. 

From  this  order  the  plaintiffs  appealed  to  the  Lords  Justices, 
before  whom  it  was  very  fully  argued  in  April  last ;  but  as 
their  Lordships  were  not  wholly  agreed  in  opinion,  and  as  the 
point  was  considered  one  of  general  importance,  as  involving  the 
construction  to  be  put  upon  Lord  Tenterden's  Act  (A),  it  was 
arranged  that  the  same  should  be  re-argued  before  the  fuH 
Court 

Mr.  Serjeant  Atkinsoti  and  Mr.  Cro/i  (of  the  Common  Law 
bar)  for  the  appellants.  It  is  admitted  that  the  two  other 
notes  were  barred  by  the  Statute  of  Limitations,  and  the  ques- 
tion is  whether  the  payment,  by  one  of  the  makers  of  this 
note,  on  account  of  interest  generally,  and  the  appropriation  of 
it 'by  the  payee  to  the  third  note,  by  the  indorsement  made  on  it, 
takes  that  note  out  of  the  effect  of  the  statute.  The  Ftef- 
Chancettor  has  held  that  in  this  appropriation  it  was  necessary 
that  the  knowledge  and  assent  of  the  debtor  should  accom- 
pany it ;  but  our  rule  of  law,  imported  from  the  Civil  Law, 

(a)  1  Kay,  650. ;  2  Eq.Bep  1091.  {b)  9  Gea  4.  c.  14.  8. 1. 
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gives  the  payee  an  election  to  appropriate  it  to  such  debt  as  he 
uiay  choose.  *'  In  potestate  ejus  est  qui  ex  pluribuB  contrac- 
tibus  pecuiiiam  debet  tempore  solutionis  exprimere  in  quam 
causani  reddat.  Quod  si  debitor  id  non  fecit,  convertitur  eiectio 
ad  eum,  qui  accepit,  si  neuter  voluntatem  suam  expressit,  prius 
in  usui-as  id,  quod  solvitur,  deinde  in  sortem  accepto  feretur."(a) 
If  you  authorize  a  man  to  do  an  act,  and  do  not  require  him  to 
inform  you  when  he  has  done  it,  there  is  no  obligation  on  him 
to  inform  you.  The  appropriation  here  was  made  in  soch  a 
way  as  to  satisfy  the  requirements  of  the  law:  Simsan  v. 
Ingham,  {b)  After  the  indorsement  there  could  be  no  retrac- 
tion of  the  appropriation :  fVkUcomb  v.  Whiting,  {c)  It  is  a 
case  in  which  the  question  was  for  the  jury  upon  the  intent, 
and  not  one  of  Law  for  the  Court :  Pliilpott  y.  Jane*,  {d)  They 
also  cited  Waters  v.  Tompkins  («)  and  Cleave  v.  Jones,  {g) 

Mr.  WiUcock  and  Mr.  Shebbeare,  for  the  defendants.  The 
debt  upon  this  promissory  note  is  barred  by  Lord  Tenterden's 
Act.  {h)  A  payment  on  account  by  one  of  two  joint  debton 
does  not  avoid  the  effect  of  the  statute :  Holme  y.  Greene,  (t) 
So  a  general  payment  by  the  direction  of  the  debtor  to  the  cre- 
ditor, there  being  no  evidence  on  what  particular  account  it  was 
paid,  was  not  sufficient  admission  of  a  larger  debt :  Waters  t. 
Tompkins.  (Jk)  There  was  no  appropriation  by  the  dAior^  im- 
plied or  otherwise :  Mills  v.  Fowkes.  (/)  They  also  dted  Wasgk 
V.  Cope  (m),  Bum  v.  Boulton  (n),  Tippets  v.  Heane.  {p) 

Mr.  Serjeant  Atkinson^  in  reply.  The  fallacy  in  the  argomeot 
on  the  other  side  is,  that  it  is  a  question  of  law,  whereas  it  is  a 
question  of  fact.  It  is  a  fair  inference  of  intention,  which  is 
purely  a  question  for  the  jury ;  and  the  Court  will  decide  it 
upon  that  principle.  The  payment  was  clearly  a  general  pay- 
ment 


^0  tWHpW^v^va* 


The  Lord  Chancellor,  after  fully  stating  the  facta  of 
the  case,  sud :  The  question  in  this  case  turns  upon  the  effect 
to  be  given  to  the  memorandum  indorsed  by  E21iza  Moore  in 
December  1846,  upon  the  promissory  note,  and  on  the  construe- 
tioQ  of  the  9  Geo.  4.  c  14.  s.  1.,  which  affects  the  operatton  of 
the  Statute  of  Limitations.  That  Act  requires  a  written  ao- 
knowledgnvent  or  promise  to  be  signed  by  the  party  sought  to 


(a)  (yorp.  Jur.  Civ.  Cod.  lib.  viiL 
tit.  43.  8. 1. 

(h)  2  fi.  &  Cr.  e6. 
\e)  1  Smith's  Lead.  Ca.  821.  b. 
(iQ  2  Ad.  &  £L  41. 
[e)  2  Cro.  M.  &  Bjos.  723. 
r)  6  Exefa.  Rep.  573. 


s 


(A)  9Geo.4.cl4.8.1. 

(t)  1  Stark.  488. 

Ik)  Uhi  supra. 

0  5  Bing.  N.  C  4M. 

;m)  6  Mees.  &  W.  824. 

fa;  2  C.  B.  Hep.  476. 

[o)  1  Crom.  H.  ft  R.  258. 
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be  charged  (a),  and  the  question  must,  therefore^  be  decided 
without  reference  to  that  Act.  A  number  of  cases  have  been 
cited^  all  of  which  have  reference  to  that  Act,  several  of  them 
on  the  effect  of  a  simple  payment  in  taking  the  case  out  of  the 
operation  of  the  Statute  of  Limitations.  Of  these  were  Tippets 
v.  Heane^  Waters  v.  TompkiTis,  Mills  v.  Fawkes,  Bum  v.  Boul^ 
ton,  and  Waugh  v.  Cope^  which  go  to  show  that  a  simple  psiy- 
ment  of  money  does  not  take  a  debt  out  of  the  statute  when 
there  is  no  adniission  of  a  larger  sum  being  due.  [His  Lord- 
ship commented  on  the  facts  of  these  several  cases.]  There 
must  be  payment  of  a  smaller  sum  on  account  of  a  larger  one 
in  order  to  revive  in  this  way  a  debt  barred  by  the  statute.  I 
think  there  is  no  conflict  in  the  cases,  although  it  was  assumed 
in  the  argument  that  there  was  an  inconsistency  in  them.  A 
payment  may  be  good  as  to  a  debt  not  barred,  and  have  no 
effect  in  reviving  one  that  is  barred.  Where  there  are  several 
debts,  of  which  some  are  barred  and  others  not,  my  ofunion  is, 
that  a  mere  payment  has  n#t  the  effect  of  reviving  those  that 
are  barred,  if  it  can  be  attributed  to  those  that  are  not.  If  it 
were  a  payment  on  account  of  all,  then  all  would  be  taken  out 
of  the  operation  of  the  statute.  The  same  effect  is  to  be  given 
to  the  payment  of  interest  on  debts  carrying  interest.  Where 
there  are  several  such  debts,  and  it  is  a  simple  payment,  it  is 
attributed  to  those  that  are  not  barred.  I  am,  therefore,  of  a 
different  opinion  to  the  Vice- Chancellor ,  and  think  the  claim 
should  have  been  supported,  and  not  dismissed. 

The  Lord  Justice  Knight  Bruce.     There  is  ci-edibie 


Lord 
Chancbixor 

AND  LuBl>8 

Justices. 


Mash 

V, 

Hodgson. 
JmJgmemt* 


(a)  9  Geo.  4.  c.  14.  s.  1.  <'  That 
in  actions  of  debt  or  upon  the  case, 
grounded  upon  any  simple  contract, 
no  acknowledgment  or  promise  by 
words  only  shall  be  deemed  sufficient 
evidence  of  a  new  or  continuing  con- 
trsict,  whereby  to  take  any  case  out 
of  the  operation  of  the  said  enact- 
ments [21  Jac.  1.  c.  16.  and  Irish 
Act,  10  Car.  1  sess.  2.  c.  6.]  or  either 
of  them,  or  to  deprive  any  party  of 
the  benefit  thereoi^  unlesit  such  aC' 
kmotBiedgment  or  promise  shall  be 
made  or  contained  by  or  in  some 
writing  to  be  signed  by  Ike  party 
chargeable  thereby;  and  that  where 
there  shall  be  two  or  more  joint 
contractors  or  executors  of,  or  ad- 
ministrators of  any  contractor,  no 
such  joint  contractor,  executor,  or 
administrator  shall  lose  the  benefit 
of  the  said  enactments,  or  either  of 
them,  so  as  to  be  chargeable  in  re- 
spect or  by  reaison  only  of  any 
written  acknowledgment  or  promise 

3u 


made  and  signed  by  any  other  or 
others  of  them:  Provided  always, 
that  nothing  herein  contained  shall 
alter  or  take  away  or  lessen  the 
effect  of  any  payment  of  any  prin- 
cipal or  interest  made  by  any  person 
wnatsoever:  Provided  also,  tnat  in 
actions  to  be  commenced  a^^ainst  two 
or  more  such  joint  contractors,  or 
executors,  or  administrators,  if  it 
shall  appear  at  the  trial  or  otherwise 
that  the  plaintiff,  though  barred  by 
either  of  the  said  recited  Acts  or  this 
Act  as  to  one  or  more  of  such  joint 
contractors,  or  executors,  or  admini- 
strators, shall  nevertheless  be  en- 
titled to  recover  against  any  other 
or  others  of  the  defendants,  by 
virtue  of  a  new  acknowledgment  or 
promise,.or  otherwise,  judgment  may 
DC  given  and  costs  allowed  for  the 
plaintiff  as  to  such  defendant  or 
defendants  against  whom  he  shall 
recover,  and  for  the  other  defendant 
or  defendants  against  the  plaintiff.*' 

3 


1030 


THE  EQUITY  REPORTS. 


1855. 
V      y       ; 

Chancemx>b 

4JID  Lords 

Justices. 


Nash 

HoJMiSON. 

Jtuiyment 


evidence  here  that  the  money  paid  was  meant  to  be  on  accoant 
of  the  three  promissory  notes,  or  some  or  one  of  them.     Two 
of  them  were  made  before  1841,  and  one  in  1841,  and  the  latter 
is  the  subject  of  this  claim.     Perhaps  it  may  be  said  by  reason 
of  the  applicability  of  the  statute,  that  no  interest  wna  due  on 
the  two  notes  which  were  barred ;  but  I  do  not  assume  this. 
It  is  plain  that  in  December  1846  there  was  no  claim  or  demand 
in  respect  of  such  interest.     When  the  5/.  was  p^d,  did  the 
defendant  Appleton  direct  or  intimate  his  desire  that  it  should 
be  applied  in  the  whole,  or  in  part  to  the  earlier  notes  ?    It  is 
not  so  proved.     In  December  1846,  Miss  Moore  did  attribute 
it  to  the  note  of  1841.     There  is  credible  evidence  that  she 
had  no  other  intention;  and  I  think  the  defendant  virtually 
directed  it  to  be  applied  to  that  purpose.    No  consent,  indeed,  on 
his  part  was  necessary.     It  was  argued  that  her  intentions  and 
her  appropriation  did  not  go  together.     Hut  suppose  the  case 
of  a  man  who  has  creditors  at  a  distance,  and  sends  money 
to  an  agent  to  pay  one  or  more  of  tl|^m,  at  the  discretion  of  the 
agent,  who  pays  a  particular  one  in  satisfaction  of  his  debt,  can 
the  debtor  dispute  the  act  then,  or  six  years  afterwards?    I 
apprehend  not ;  and  I  think  that  the  respondents'  case  cannot  be 
stated  more  strongly  for  them  than  that  Miss  Moore  was  agent 
for  Appleton,  subject  only  to  her  applying  the  money  to  one  or 
more  of  the  promissory  notes.     The  arguments  of  the  respond- 
ents contravene  two  well-known  maxims,  —  that  a  man  must 
be  taken  to  intend  that  which  is  the  necessary  consequence  of 
his  act,  and  Quifaeitper  aliumfaeit  per  se.     The  sender's  in- 
tention must  prevail  unless  the  person  to  whom  money  is  sent 
elects  to  send  it  back.     According  to  Ulpian^  the  Civil  Law 
made  this  presumption  in  a  manner  more  favourable  to  the 
sender  than  the  English  Law.     But  according  to  both  it  is  the 
intention  of  the  person  who  pays  that  must  prevaiL     finally, 
I  am  of  opinion  that  this  controversy  stands  for  every  purpose 
on  the  same  footing  as  if  the  debtor  had  said,  **  I  make  this 
payment  on  account  of  the  last  note."     I  think,  therefore,  that 
the  statute  has  no  application  to  this  case,  and  that  if  the  Vke- 
Chancellor  had  not  considered  himself  bound  by  the  prior  cases, 
and  had  dealt  with  this  as  res  integray  he  would  have  arrived  at 
the  same  conclusion  as  I  do  in  favour  of  the  plaintifik 

The  Lord  Justice  Titrner.  I  do  not  dissent  from  the 
grounds  of  the  cases  at  Law  cited  during  the  ai^ument,  and  no 
doubt  generally  the  intention  of  the  debtor  ought  not  to  be  in- 
ferred from  the  act  of  the  creditor ;  such  act  cannot  raise  an  im- 
plied acknowledgment  or  promise;  but  this  does  not  exclude  other 
circumstances  from   being  considered  to    establish  what  that 
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intention  wfi&     On  this  ground  only  I  disaent  from  the  Vice*  .  ^^^'  , 

Chaneellar^s  judgment.     It  is  impoasible  to  presume  that  the  Lord 

5L  was  paid  on  account  of  the  two  debts  which  had  become  ^j^^^f 

barred.     The  daim  ought  not  to  have  been  dismissed.  Justices. 

Appeal  allowed ;  and  decree  against  the  defendants  for  ~^ 

principal,  interest,  and  costs,  induding  costs  of  the  v. 


appeal.  • 

Solicitors :  Mayhew  tf  Co.  ;  and  R.  Hodgson* 


HODQSOV. 


S 


VlOB. 
CHJLIICELLOa 

REID  t;.  KENRICK.  ^^' 

Jme  18. 

FECIAL  CASE.     By  indenture  dated  the  7th  of  September  By  a  marriage 

1813,  and  made  between  the  plaintiff  Mary  Eeid,  by  her  then  ^^IJ^^eeii 

name  and  description  of  Mary  Kenrick,  spinster,  of  the  first  the  wife  of  the 

part,  Thomas  Whitehead  Reid  of  the  second  part,  and  the  de-  l^^^"" 

fendant  John  Kenrick  and  Robert  Rickards  of  the  third  part,  the  second 

being  the  settlement  made  prior  to  the  marriage  of  T.  W.  Reid  ^te^of  the 

and  the  plaintiff,  certain  property  of  the  plaintiff  was  assigned  *^^^,PJJ^ 

by  her  to  J.  Kenrick  and  R.  Rickards,  upon  the  trusts  thereby  and  agreed  b7 

declared  ooncernins  the  same,  for  the  benefit  of  T.  W.  Reid  ai^d  ^  between 

^^  tne  parties 

the  plaintiff,  and  the  issue  of  their  intended  marriage ;  and  in  thereto,  and 
the  said  indenture  of  settlement  was  contained  the  following  ^^^^^J^^fo, 
clause:  *' And  it  is  hereby  declared  and  agreed  by  and  between  himself;  his 
the   said    parties    hereto,   and    the  said  Thomas   Whitehea<l  ecator^^and 
Reid  doth  hereby  for  himself,  his  heirs,  executors,  and  ad-  administrators, 

•  •  .     X  •  1  .  J      •.!    .1  •  1    that  if  his  wife, 

mmistrators,  covenant,  promise,  and  agree,  to  and  with  the  said  or  he  in  her 
Jotin  Kenrick  and  Robert  Rickards,  their  executors  and  ad-  "SH  ^ould 

,  .  .at  any  time 

ministratora,  that  if  the  said  Mary  Kenrick,  or  the  said  T.  W.  after  the 

Reid,  in  right  of  the  said  Mary  Kenrick,  his  intended  wife,  JJJ^Serested 
shall,  at  or  upon  the  said  intended  marriage,  or  at  any  time  in  or  entitled 
thereafter,  become  interested  in,  or  entitled  unto,  any  sum  or  ^^ftheiame 
sums  of  money,  or  real  or  personal  estate  or  efikots  which  should  he  and 
already  hath  or  have  been,  or  shall  or  may  at  any  time  or  times  ^ITtros^^f 
hereafter  be  given  or  bequeathed,  or  which  shall  descend  to  the  the  settlement, 
said  Mary  Kenrick,  his  intended  wife,  that  then  the  same  shall  property  to 
be  and  remain,  and  be,  the  said  T.  W.  Reid,  his  heirs,  executors,  ^jj^^^^j^ 
or  administrators,  shsdl  and  will  permit  and  suffer  the  same  and  entitled,  after 
every  part  thereof  to  be  and  remun,  upon  the  same  trusts,  and  ^^  hoshanl 
to  and  for  the  same  ends,  intents,  and  purposes  as  are  herein-  was  not  sub- 
before  mentioned,  expressed,  and  declared  of  and  concerning  {^^  ^f  the 
the  said  trust  moneys,  stocks,  and  premised  hereinbefore  assigned;  settlement. 
And  for  the  better  effecting  this  purpose,  that  he  the  said  T.  W^ 

3u  4 
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Reid,  hia  heirs,  executors,  or  admiDistratorBy  shall  and  will  at 
any  time  or  times  hereafter,  upon  request,  pay,  transfer,  and 
deliver  over,  and  join  with  the  said  Marj  Kenrick,  his  intended 
wife,  in  assigning,  conveying,  and  assuring  all  such  sum  and 
sums  of  money,  and  real  and  pergonal  estate  and  effects  as  hath 
or  have  been,  or  shall  or  may  hereafter  be  given  or  bequeathed, 
or  which  shall  descend  to  the  said  Mary  Kenrick,  unto  and  to 
the  use  of  the  said  John  Kenrick  and  Robert  Rickards,  thei|^ 
heirs,  executors,  administrators,  and  assigns  respectively,  accord- 
ing to  the  tenure  and  quality  of  such  estate  or  effects,  upon  the 
trusts,  nevertheless,  and  to  and  for  the  ends,  intents,  and  purposes 
aforesaid." 

By  an  indenture  dated  in  October  1835,  Samuel  Kenrick  was 
appointed  a  trustee  of  the  indenture  of  September  1813,  in  the 
pince  of  Robert  Rickards,  who  retired  from  the  trust.  Samuel 
Kenrick  died  in  1854. 

In  March  1845,  Thomas  W.  Reid  died,  leaving  the  plaintiff- 
his  widow,  and  eight  children  of  himself  and  of  the  plaintiff 
who  all  attained  twenty-one  years,  him  surviving. 

Martha  Kenrick,  who  died  in  the  lifetime  of  T.  W.  Reid,  be- 
quenthed  to  the  plaintiff  a  legacy  of  50/.,  payable  on  the  death 
of  Martha  Parry.  In  August  1853,  Martha  Parry  died,  where- 
upon the  plaintiff  became  entitled  to  the  legacy  of  SOL 

Two  of  the  sons  of  T.  W.  Reid  and  the  plaintiff  died  intestate 
since  the  death  of  their  father  T.  W.  Reid,  and  the  pliuntiff,  as 
one  of  their  next  of  kin,  became  entitled  to  a  share  in  their 
respective  personal  estates,  including  their  reversionary  interest 
in  the  funds  and  property  subject  to  the  trusts  of  the  inden- 
ture of  settlement  of  September  1813,  and  their  reversionary 
interest  expectant  on  the  decease  of  the  plaintiff,  in  certain 
property  bequeathed  by  the  will  of  T.  W.  Reid. 

Martha  Parry,  who  died  in  August  1853,  by  her  will  be- 
queathed to  the  plaintiff  a  legacy  of  1002. 

The  plaintiff  claimed  to  be  entitled  absolutely  to  the  several 
moneys  and  property  acquired  by  her  under  the  wills  of  Martha 
Kenrick  and  Martha  Parry  and  otherwise  as  before  mentioned, 
since  the  death  of  T.  W.  Reid. 

John  Kenrick,  the  surviving  trustee  of  the  indenture  of 
settlement  of  September  1813,  insisted  that  the  said  several 
moneys  and  property  were  bound  by  the  covenant  to  settle 
after^acquired  property  mentioned  in  the  said  indenture  of  set- 
tlement, and  that  the  same  ought  to  be  paid  and  assigned  to 
him  as  such  trustee  upon  the  trusts  declared  in  the  said  indenture 
of  settlement. 

The  question  for  the  opinion  of  the  Court  waS|  whether  the 
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moneys  and  properly  acquired  by  the  plaintiff,  as  before- men- 
tioned, since  tlie  death  of  her  husband,  or  any  and  what  part 
thereof,  were  or  was  subject  to  the  trusts  of  the  indenture  of 
settlement  of  the  7th  of  September  1813,  or  ought  to  be  retained 
by,  or  assigned  to,  the  said  John  Kenrick  as  surviving  trustee 
of  the  said  indenture  ;  or  whether  the  same  or  any  and  what 
part  thereof  belonged  absolutely  to  the  plaintiff  Mary  Beid. 

Mr. «/.  V.  Prior,  for  the  plaintiff,  contended  that  the  husband 
only  was  bound  by  the  covenant.  He  cited  Godsal  v.  Webb  (a), 
and  Stevens  v.  Van  Voorst  (b) 

Mr.  Selwyn^  for  the  trustees,  contended  that  the  words,  **  and 
it  is  hereby  declared  and  agreed  by  and  between  the  said  parties 
hereto,''  constituted  a  covenant  by  all  parties  to  the  deed,  and 
that  the  wife  was  as  much  bound  by  the  covenant  as  the  hus- 
band. The  words  "  or  at  any  time  thereafter,"  brought  the 
property  in  question  within  the  trusts  of  the  settlement.  He 
cited  Butchery.  Butcher,  (c) 


1855. 


VlCB- 

Chancellob 

Stuabt. 


Rbib 

V. 

Kbmrick. 
Argument 


The  Vice-Chakcellor.  This  case  must  be  dedded  on  the 
fair  construction  of  the  language  used  in  the  settlement.  The 
question  is,  whether  the  words  of  the  settlement  extend  to  any 
property  other  than  that  to  which  the  marital  right  attached. 
The  language  occurs  in  a  covenant  by  the  husband.  The  words 
are,  ^'  it  is  hereby  agreed  and  declared  by  and  between  the  said 
parties  hereto,  and  the  said  T.  W.  Beid  doth  hereby  for  himself, 
his  heirs,  executors,  and  administrators,  covenant,"  &c  It  is 
impossible  to  say  that  the  words  and  the  obligation  of  the  cove- 
nant extend  to  the  wife,  or  to  anybody  but  the  husband,  his 
heirs,  executors,  and  administrators.  The  husband  covenants 
that  if  his  wife,  or  he,  in  her  right,  should  acquire  any  property, 
he  will  pay  and  assign  it  so  as  to  put  it  under  the  dominion  of 
the  trustees.  I  can  find  no  words  binding  the  wife  to  do  what 
the  husband  has  covenanted  to  do. 

The  covenant  is  made  by  the  husband,  because  the  marital 
rights  might  have  prevented  any  property  that  came  to  the 
wife  during  her  coverture,  from  being  made  subject  to  the 
settlement.  It  was,  however,  sought  to  extend  the  words  of  the 
covenant  **  be  and  remain  "  so  as  to  create  a  trust  which  would 
attach  to  the  property  of  the  wife  at  any  time.  But  the  Court 
would  not  be  justified  in  taking  that  view.  Those  words  are  used 
with  reference  to  the  substance  of  the  covenant  by  the  husband. 
He  did  not  assign  the  property,  for  he  could  not  assign  it. 

In  my  opinion^  the  wife  is  entitled  to  all  the  property,  free 


Judgment, 


(a)  2  Keen,  99. 


(b)  17Beav.  305. 


(c)  14  Beav.  222. 
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^^^*  .  from  the  covenant,  and  free  from  anything  in  the  nature  of  a 

Vzc^  declaibtion  of  trust.     No  authority  can  justify  a  construction 

Chakcsixob  opposed  to  th^  natural  import  of  the  words,  but  in  none  of  the 

cases  cited  was  the  language  the  same  as  it  is  here.     In  Sevens 

Rrid  y,  jTan  Voar$ty  which  is  the  case  most  similar  to  the  presenty 

Kbnrick.  there  was  an  express  obligation  on  the  part  of  the  wife  as  well 

Judgment  as  of  the  husband. 

.The  question  must  be  answered  in  favour  of  the  plaiati£ 

Solicitors  x  Sharpe,  Fields  8f  Jackson. 

VlCE- 
CHAMCSLIOm  4 

SrtJAXT. 
March  15.  23. 

^9/'  *^'  LETT  V.  RANDALL. 

June  23.         TUT' 

A  testotor,  "  ILLIAM  BUEDETT,  the  testator  in  the  cause,  made  his 

by  his  will,  will,  dated  the   1st  of  July  1824,  which,  after  .directing  his 

Cnnity  of  debts  and  funeral  and  testamentary  expenses  to  be,  in  the  first 

12002.  to  his  place,  paid  by  his  executors  thereinafter  named,  proceeded  as 

her  decease  he  follows:   ''I  give,  devise,  and  bequeath  unto  Thomas  Lett, 

••directed  that  Nathaniel  Randall,  and  Thomas  Lett  the  younger,  and  their 

the  said  smn  of 

I200il  per  heirs,  executors,  and  administrators,  all  and  singular  my  free- 

^^^oald  ^^'^'  ^^^  leasehold,  and  copyhold  estates,  and  also  my  personal 

go  to  and  he  estate  of  what  nature  or  kind  soever  the  same  may  be  or  coo- 

monnt  an  ^^^^'  ^P^°  trust,  to  pay  and  maWe  up,  unto  my  dear  wife,  the 

and  every  his  sum  of  1200/.  per  annum,  including  any  sum  or  sums  of  mooey 

should  be  then  ^^^  ^^7  ^  entitled  to  under  and  by  virtue  of  the  will  of  her 

living,  share  late  father,  by  equal  quarterly  payments,  for  and  during  the 

alike."    And  term  of  her  natural  life;  and  upon  further  trust  to  pay  and 

?*£!S^t  ^'*^*^^  the  residue  of  my  said  property  unto  and  amongst  all 

the  said  an-  and  every  my  said  child  and  children  who  may  be  living  at  the 

u  i^m^  to  *""®  ^^  °^y  decease,  share  and  share  alike,  for  and  during  the 

his  wife  was  terms  of  their  natural  life ;  and  in  case  any  of  my  said  diildren, 

and  intend^*  being  daughters,  shall  marry  and  shall  happen  to  depart  this 

to  be  and  life  in  the  lifetime  of  her  or  their  husband  or  husbands,  then  I 

saiTwife^be  direct  that  the  part  or  share,  parts  or  shares,  of  her  or  them  |0 

accepted  and 

taken  in  full  and  entire  lieu,  bar,  recompense,  discharge,  and  satisfaction  of  and  from  all  aad  sU 
manner  of  claims  and  demands  whatsoever  which  she  at  any  time  might  or  could  have,  or  which, 
without  provision  and  declaration,  she  could  or  might  have  at  the  time  of  my  decease,  oC  ia«  to, 
or  out  of  any  part  or  parts  of  any  real  or  personal  estate  under  or  by  virtue  ct  any  sectlenieBt  or 
other  writing  by  him  at  any  time  made  upon  or  in  fitvour  of  his  said  wife,  or  as  for  or  00  aceoaar 
of  any  dower  or  thirds  which  she,  my  said  wife,  might,  could,  or  would  in  any  manner  have  daim, 
challenge,  or  demand  out  of  .or  upon,  or  from  or  in  respect  of,  any  part  of  his  estate  or  ciTects  is 
any  manner  howsoever.**  The  testator  died,  leaving  a  wife  and  several  children ;  and  in  the 
events  that  happened  there  was  an  intestacy  as  to  a  part  of  his  personal  property ;  — 

Held :  1st,  that  the  testator*s  widow  was  excluded  by  the  terms  of  the  will  from  a  distribotive 
share  of  the  property  so  undisposed  of;  and,  2ndly,  that  the  annuity  of  12002.  was  not  perp«tasl. 
but  that  on  the  death  of  such  child  who  survived  the  widow  his  share  should  sink  into  tbr 
residnSi  • 
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dying  as  aforeeiud,  shall  go  to  and  be  paid  to  her  or  thdr  ^^^^' 
respective  hui^bund  or  husbands  for  and  during  the  term  of  his  yi^^. 
or  their  natuml  life  or  lives ;  and  from  and  after  his  or  their   C^hcillob 

decease,  then  to  be  equally  divided  unto  and  amongst  all  and        ' 

every  the  child  and  children  of  my  said  daughter  and  daughters        Lett 

then  living,  share  and  share  alike ;  and  in  default  of  any  such     Rahdall. 

child  or  children,  then  •  I  direct  such  part  or  share,  or  parts  or      suuemenL 

shares,  shall  go  and  be  paid  and  divided  equally  share  and  shiire 

alike,  (a)  And  from  and  after  the  decease  of  my  said  wife,  I  direct 

that  the  said  sum  of  1200/.  per  annum  so  to  be  paid  unto  her  as 

aforesaid,  shall  go  to  and  be  equally  divided  unto  and  amongst 

all  and  every  my  said  dear  children  who  shall  be  then  living, 

share  and  share  alike.     And  it  is  my  mind  and  will,  and  I  do 

expressly  order,  direct,  and  declare,  that  the  said  bequest,  devise, 

legacy,  and  provision  herein  by  me  given  and  made  unto  and  for 

my  said  dear  wife  as  aforesaid,  are  by  me  meant  and  intended 

to  be,  and  shall  by  my  said  wife  be  accepted  and  taken,  in  full 

and  entire  lieu,  bar,  recompense,  discharge,  and  satisfaction  of 

and  for  all  and  all  manner  of  claims  and  demands  whatsoever 

which  she  at  any  time  might  or  could  have,  or  which,  without 

provL<ion  and  declaration,  she  could  or  might  have,  at  the  time  of 

my  decease,  of,  into,  or  out  of  any  part  or  parts  of  my  real  or 

personal  estate  under  or  by  virtue  of  any  settlement  or  other 

writing  by  me  at  any  time  made  upon  or  in  favour  of  my  said 

wife,  or  as  for  or  on  account  of  any  dower  or  thirds  which  she, 

my  said  wife,  might,  could,  or  would  in  any  manner  have,  claim, 

challenge,  or  demand,  out  of,  or  upon,  or  from,  or  in  respect  of, 

any  part  of  my  estate  or  effects  in  any  manner  howsoever."  The 

testator  appointed  T.  Lett  the  elder,  Nathaniel  Randall,  and 

T.  Lett  the  younger,  executors  and  trustees  of  his  will. 

The  testator  died  in  December  1825,  leaving  Sarah  Randall 
his  widow,  one  son,  and  seven  daughters  him  surviving.  In 
July  1838,  Sarah  Randall,  one  of  the  daughters,  died  intestate 
and  a  spinster;  and  it  was  held  by  the  late  Vzce" Chancellor  of 
Englandy  {vide  Lett  v.  Randall)  (&),  that  upon  the  death  of  that 
daughter,  her  share  in  the  testator's  freehold,  copyhold,  and 
leasehold  estates  was  undisposed  of;  and  that  as  to  the  free- 
hold and  copyhold  estates,  it  descended  upon  her  decease  to  the 
testator's  only  son  as  his  hcir-at-Iaw  and  customary  heir,  and 
that  as  to  the  leasehold  estates,  it  devolved  upon  the  next  of 
kin  of  the  testator. 

The  testator's  widow  died  in  1846. 

The  cause  now  came  on  for  further  consideration.     The 
questions  were,  —  first,  whether  the  representative  of  the  testa- 

(a)  Sic.  ib)  10  Sim.  112. 
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Lbtt 

v. 

Randall. 


Argument 


1855.        tor's  widow  was  entitled  to  a  distributive  share  of  the  testator's 

YicB-        undisposed  of  leasehold  property,  or  whether   the   declaration 

Chancellor    accompanying  the  gift  of  the  annuity  of  1 200/.  was  in  such 

-'       terms  as  to  exclude  her  from  participating  in  his  undisposed  of 

leasehold    property;    and,   secondly,  whether  the   annuity  of 

1200/.  was  perpetual,  or  whether  the  share  of  each  child  who 

survived  the  testator's  widow  was  to  sink  into  the  residue  upon 

the  death  of  such  child,  until,  u()on  the  death  of  all  the  children 

who  survived   the   widow,  the  whole  annuity  sank  into  the 

residue. 

Mr.  Bacon  and  Mr.  J.  H.  Palmer  appeared  for  the  plaintiff; 
Mr.  Bealesy  Mn  Selwyn,  and  Mr.  Cairns  for  defendants  in 
the  same  interest  with  the  plaintiff;  and  Mr.  IValker^  Mr. 
fFiffram,  Mr.  MaKns,  Mn  Elmsley^  Mr.  Rogers^  Mr.  Greene^ 
Mr.  J.  V.  Prior^  and  Mr.  Melville  for  the  other  defendants. 

Upon  the  first  question  the  following  cases  were  cited :  he 
the  widow's  personal  representative,  Pickering  v.  Lard  Stam- 
Jard(a),  Johnson  v.  Johnson  {b),  Sympson  v.  Huttou{e)\ 
against  the  widow's  personal  representative,  Garihshore  v. 
Chalie  (</),  Vachell  v.  Breton  («),  Druce  v.  Denison  (^),  Gur}g 
v.  Crurly.  (A) 

Upon  the  second  question  the  following  cases  were  cited: 
Savery  v.  Dyer  (t),  Innes  v.  Mitchell  {h)^  Blewiit  v.  Roberts  (/), 
Wilson  V.  Maddison  (m),  Stokes  v.  Heron  (n),  Hedges  v.  Har- 
pur  (0)9  Yates  v.  Maddan  (/?),  Potter  v.  Baker  (y),  Kerr  v. 
Middlesex  Hospital  (r),  and  Nichols  v.  Hatches,  {s) 

The  Vige-Chancellob.  Whether  the  testator's  will  baa 
given  to  his  widow  the  annuity  of  1200/.  in  such  terms  as  to 
exclude  her  from  sharing  in  that  part  of  his  estate  as  to  which 
there  is  an  intestacy,  is  a  question  of  great  difficulty.  It  is  a 
material  circumstance  that  the  representative  of  the  widow 
claims  her  distributive  share  in  property  as  to  which  there  is 
an  intestacy  on  the  face  of  the  will.  It  is  not  a  case  like 
Pickering  v.  Lord  Stamford,  in  which  the  claim  was  made  in 
respect  of  property  actually  disposed  of  by  the  will,  which  l)ecame 
distributable  through  an  unforeseen  accident  This  di:<tinctioD 
was  one  great  ground  of  the  argument  and   the  decision   in 


JudffmenL 


(a)  3  Yes.  832. 

(b)  4  Beav.  318. 

(c)  11  Yin.  185.  pi.  16.;  2  Eq.Ca. 
Ab.  439.  dL  35. 

(d)  10  Yes.  1. 

(e)  5B.  P.  C.51. 
(g)  6  Ves  385. 

(A)  8  CI.  &  Fin.  743. 
(t)  Ambl.  139. 


(k)   6  Yes.  464. 

(/)  Cr.  &  PhiU.  274. 

(m)  2  Y.  &  C.  C.  372. 

(n)  12  CI.  &  Fin.  16U 

(p)  9  Beav.  479. 

(p)  3  Mac.  &  Q.  532. 

(7)  15  BeaT.  489. 

(r)  2  De  G.  M.  &  G.  576. 

(s)  10Hare^>42. 
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Pichering  v.  Lord  Stamford.     Another  important  circumstance 
is,  that  the  language  in  this  will,  which  purports  to  exclude 
the  widow  from  any  further  part  or  share  in  the  testator's  pro- 
perty, is  very  comprehensive.     The  1200/.  a  year  is  given  to 
her  in  satisfaction  of  claims  and  demands  which,  without  pro- 
vision or  declaration,  she  might  have  at  the  time  of  his  decease 
ID  respect  of  any  part  of  his  estate  and  effects.     In  Pickering 
V.  Lord  Stamford^  as  well  as  in  Sympson   v.    Hutton,  on  the 
aathority  of  which  Pickering  y.  Lord  Stamford  seems  to  have 
been  decided,  the  testator,  after  having  declared,  by  will,  that  the 
widow  was  to  have  no  further  part  or  share,  so  far  revoked  that 
declaration  and  intention,  as  to  give,  by  codicil,  a  further  pro- 
vision for  the  widow,  without  repeating  or  referring  to  the 
words  of  exclusion.     In  the  present  case,  the  words  of  exclusion 
being  in  comprehensive  terms,  the  testator  himself  adhered  to 
that  intention  to  the  last,  and   made   no  further  gift  to  the 
widow  by  any  codiciL     If  the  testator  had  declared  that  the 
widow  was  to  be  entitled  to  the  annuity  of  1200/.  only  on  the 
terms  of  her  executing  to  his  executors  a  general  release  of  all 
right  to  any  share  in  any  other  part  of  his  estate,  whether 
accruing  by  intestacy  from  any  unforeseen  accident  or  other- 
wise, there  would  seem  to  be  no  room  for  argument  in  favour 
of  the  widow's  claim  to  any  distributive  share.     If  that  ^ew 
be  correct,  there  seems  little  difference  between  such  general 
and  comprehensive  words  of  exclusion  as  occur  in  the  present 
case,  and  a  proviso  that  she  should  execute  a  release.     Lord 
Eldon^  in  Garthshore  v«  Ckalie,  forcibly  noticed  the  distinction 
between  the  intention  of  an  absolute  exclusion  from  any  further 
share  which  may  accrue  under  any  circumstances,  and  **  the 
intention  to  bar  her  from  her  thirds  for  the  sake  of  persons 
under  that  instrument  to  take  the  residue."  (a)    If  that  be  the 
principle  of  the  decision  in  Pickering  v.  Lord  Stamford,  it  can- 
not apply  to  a  case  where,  on  the  face  of  the  will,  there  is  an 
intestacy  as  to  a  great  part  of  the  estate,  and  the  words  of 
exclusion   from  any  further  share  are  absolute,  general,  and 
comprehensive.     It  was  asked,  during  the  argument  in  Picker^ 
ing  V.  Lord  Stamford,  whether,  supposing  the  testator  had 
annexed  a  clause  of  exclusion  from  any  further  part  of  his 
estate  to  the  legacy  he  gave  to  each  of  the  next  of  kin,  would 
that  have  excluded  every  one  to  whom  the  Statute  of  Distribu- 
tion gave  the  property  in  case  of  intestacy  ?  (ft)    The  answer 
must  be,  certainly  not^  if  the  clause  of  exclusion  extends  to 
aU  the  next  of  kin,  for  then  there  could  be  no  one  in  whose 
favour  the  exclusion  could  operate ;  and,  therefore,  the  attempt 

(a)  10  Ves.  18.  (h)  3  Yes.  833. 


1855. 

VlCB- 

Chanceux>r 
Stuabt. 


Lett 

w. 

Randall. 
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1655. 

VlCB- 

Cbanckulor 
Stuart. 


LSTT 

V. 

RlNDAUU 

JuffgwetU, 


to  exolade,  being  made  universuly  becomes  nugatory  and  fSul& 
It  would  be  as  nugatory  as  an  universal  exclusion  of  all  man- 
kind.    Bat  although,  by  making  the  declaration  of  ezcloaon 
from  any  further  share  too  eztensiTe,  it  becomes  inoperatiTe, 
nevertheless,  where  it  has  a  limited  operation,  so  as  to  gire  a 
benefit  to  other  persons,  it  may  unquestionably  be  Yidid    There 
is  little  difference  between  a  declaration  by  a   testator,  that 
neither  his  heir-at-law  nor  next  of  kin  shall  take   any  part 
of  his  real  or  personal  estate,  and  a  declaration  that  no  human 
being  shall  ever  take  or  enjoy  any  part  of  his  real  or  per- 
sonal estate.     Both  are  equally  nugatory,  and  both  equally  in 
defiance  of  the  law  ;  because,  a  declaration  that  none  of  his  next 
of  kin  shall  take  any  part  of  his  personal  estate,  nor  his  heir-at- 
law  any  part  of  his  real  estate,  can  never  operate  by  implica- 
tion so  as  to  give  the  Crown  a  right  to  the  real  or  perMoal 
est&ite.     For  it  has  been  decided  {Henchman  v.  The  Ationef- 
General)  (a)  that  the  Crown  never  can  claim  by  escheat  where 
there  is  an  heir-at-law  capable  of  ^inheriting,  or,  as  to  personal 
estate,  where  there  are  any  next  of  kin.     But  the  exclurion  by 
declaration  of  one  only  of  the  next  of  kin,  if  it  be  valid,  must 
enure  to  the.  benefit  of  the  rest,  and  has  the  same  effect  as  a  gift 
by  imi>Iication  to  them  of  the  share  of  the  person  excluded.    It 
has  been  said  that  if  such  a  clause  had  occurred  in  a  settlement, 
it  would  have  an  effect  which  it  cannot  have  in  a  will,  be- 
cause the  settlement  would  operate  as  a  contract.     But  if  bj 
will,  certain  terms  or  a  certain  condition  be  annexed  to  a  gift, 
those  terms  as  much  bind  the  object  of  the  gift  who  accepts  it 
as  if  he  contracted  to  abide  by  the  terms  or  conditiona    This 
is  an  essential  element  in  the  law  of  election.     As  there  is  found 
in  the  present  case  an  intestacy  on  the  face  of  the  will,  with 
language  excluding  the  widow  in  absolute  and  comprehensiTe 
terms,  from  any  further  share  of  the  testator's  property,  in  wfait- 
ever  way  it  might  accrue,  I  can  find  no  authority  to  justify  the 
Court  in  holding  that,  having  enjoyed  the  annuity,  she  or  her 
representatives  are  entitled  to  any  share  in  the  property  now  to 
be  distributed. 

The  second  question  is,  whether  the  12002.  a  year  b  a  per- 
petual annuity,  or  is  to  terminate  on  the  death  of  the  but  sur- 
viving child.  This  question  must  be  disposed  of  on  the  principle 
laid  down  in  Stokes  v.  Heron  and  Kerr  v.  The  Middlesex  Hospiid. 
It  cannot  be  treated  as  a  perpetual  annuity,  unless  the  testator 
has,  in  clear  terms,  severed  and  taken  away  from  the  bulk  of 
his  estate  enough  to  produce  the  1200/.  a  year,  and  has  given 
it  in  words  importing  perpetuity.     There  is  no  such  language: 

(a)  3  MjL  &  K.  486, 
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no  direction  to  invest,  no  direction  to  sell  in  order  to  prodace  ,  ^^^^' 
the  annuity,  nothing  to  bring  it  within  the  settled  principle.  Lktt 
Therefore,  upon  the  death  of  the  last  survivor  of  the  children, 
it  finallj  sinks  into  the  residue,  the  share  of  each  child  sinking 
upon  his  or  her  death. 

Solicitors:     Orlando   Webb;  and    Thompsouy   Debenham^  jT 
Brown. 


V, 

Ramdill. 


John 


VlCK- 

Chancslloe 
Stvabt. 

KITTSON  nr.  STOBDY.  JFV*.  is,  u.  is. 

jMhf  25. 

HAKRISON,  late  of  Thurstonfield,  in  the  county  An  alien  can- 
of  Cumberland,  by  his  will,  dated  the  16th  of  November  1826,  ^^^^\  {J^ 
gave  certain  real  estate,  situate  in  England,  to  Thomas  Stordy  perfonnance 
and  John  Stordy,  their  heirs  and  assigns,  upon  trust  that  they,  or  J!cutory*tniit 
the  survivor  of  them,  or  the  heirs  of  such  survivor,  should,  at  the  |°  ^^^ 
end  of  a  year  after  his  decease,  convey  the  same  *'  to  the  heir-  for  his  own 
at-law  of  my  heir-at-law  now  in  America,  his  heirs  and  assisrns,  ^n«?t»  nor 

^  n  can  the  Crown 

for  ever.  sae  to  enforce 

The  testator  died  on  the  17th  of  April  1827,  without  issue.      ^^^  perform- 

^  *oce  of  .such  a 

In  1763  the  testator's  eldest  brother,  Thomas  Harrison,  who  trust  bj  a 
was  bom  in  England,  emigrated  to  the  British  colonies  of  North  S?  araHerin 
America,  and  in  the  same  year  he  settled  in  Philadelphia,  where  order  that  it 
he  resided  up  to  his  death  in  1815.     He  left  John  Harrison,  his  ^^Jolued  to 
eldest  son,  who  was  bom  in  Philadelphia  in  1773,  him  sur-  »ewe  the  land. 
▼iving.     This  John  Harrison,  the  testator^s  nephew,  resided  in  trust  for  an 
Philadelphia  during  the  whole  of  his  life.     He  died  in  1833,  *"«°  does  not 

,         .  °,  enure  to  the 

intestate  as  to  lands  in  England,  and  left  Thomas  Harrison,  his  benefit  of  the 
eldest  son,  who  was  born  in  Philadelphia  in  1806,  and  had  ^'^TSustee 
always  resided  there  during  his  life,  him  surviving.  cannot  claim 

The  province  or  colony  of  Pennsylvania,  of  which  Philadel-  ^n^enefit  ** 
phia  is  the  capital,  with  other  colonies  in  North  America,  sepa-  ^I^^k  the 

.  instrument 

which  creates 
Ilia  estate  exprestl j  saya  that  he  is  to  hold  as  a  trostee  merelj,  if  there  he  anyperaon  to  whom 
by  operation  of  law  the  beneficial  interest  results. 

A  testator,  who  died  in  18S7,  without  issue,  by  his  will,  dated  in  1826,  devised  real  estate  in 
Kngfand  to  tmstees  upon  trost,  to  couTey  the  same  **  to  the  heir-at-law  of  my  heir-at-law  now  in 
America,  his  heirs  and  assies,  for  cYer."  In  1763  the  testator's  eldest  brother.  A.,  emigrated  to 
Philadelphia,  where  he  resided  until  his  death  in  1815.  A  left  an  eldest  son,  B.,  who  was  bom 
in  Philadelphia  in  1773*  and  resided  there  nntU  his  death  in  1SS3.  B.  left  an  eldest  son,  C,  who 
was  bom  m  Philadelphia  in  1806,  and  had  always  resided  there,  R.,  who  wonld  have  been 
entitled  in  case  of  an  intestacy,  and  if  C.  were  an  alien,  filed  a  bill  against  the  trestees  of  the  will 
and  the  Attorney -General,  as  representing  the  Crown,  for  a  conveyancs  of  the  estate  to  him  by 
the  trustees. 

Hdd:  Ist,  that  the  words  *^heir-at-hiw''  were  nsed  in  a  popular  s^nse,  and  that  the  expression 
**  heirat-Uw  of  my  heir.at-law  now  in  America*'  described  C. ;  2ndly,  that  C  was  an  alien,  and 
that  the  devise  in  trust  for  him  therefbre  fiuled ;  3rdl^,  that  the  devise  did  not  enure  to  the  benefit 
of  the  Crown ;  4thly,  that  the  trastees  were  not  entitled ;  and,  6thly,  that  there  was  a  resaliing 
trust  for  the  plaintiff's  benefit 

The  Crown,  being  an  unsuccessful  claimant,  ordered  to  pay  its  own  costs. 
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rated  themselves  from  the  Government  and  Crown  of  Ghreat 
Britain,  and  united  themselves  together,  and,  on  tlie  4th  of  Jalj 
1776,  declared  themselves  free  and  independent  states,  bj  the 
name  and  style  of  the  United  States  of  America.  On  the  3rd 
of  September  1783,  his  late  Majesty  King  Greorge  the  Third 
acknowledged  the  United  States  of  America  to  be  free  and  in- 
dependent states,  and  on  the  same  day  a  definitive  treaty  of 
peace  was  signed  between  his  said  Majesty  and  the  United 
States  of  America. 

Thomas  Stordy,  one  of  the  devisees  in  trust  of  the  testator, 
died  in  184  L 

This  was  a  bill  by  Buth  Bittson  against  John  Stordy,  the 
surviving  devisee  in  trust  of  the  testator,  and  her  Majesty^s 
Attorney-General,  as  representing  the  Crown,  and  it  prayed 
that  the  trusts  of  the  testator's  will  might  be  carried  into  ex- 
ecution, and  that  J.  Stordy  might  be  decreed  to  convey  to  the 
plaintiff,  or  as  she  should  direct,  all  such  real  estate  as  was  vested 
in  him  as  devisee  under  the  will  of  the  testator. 

By  the  decree  made  on  the  hearing  of  the  cause,  and  dated 
the  10th  of  March  1852,  the  Master  was  directed  to  inquire 
whom  the  testator  meant  by  the  description  in  his  will  of  **  my 
heir-at-law  now  in  America,"  and  whom  he  meant  by  the  de- 
scription of  "  the  heir-at-law  of  my  heir-at-law ; "  and  the 
Master  was  also  directed  to  inquire  who  was  the  heir-at-law  of 
the  testator  at  his  death,  and  who  was  the  real  representative  of 
such  heir-at^kw. 

The  Master,  by  his  report  dated  the  9th  of  November  1854, 
found  the  circumstances  before  stated,  and  that  Thomas  Harri- 
son, the  testator's  grandnephew,  was  a  citizen  and  subject  of 
the  United  States  of  America.  He  also  found  that  if  John 
Harrison,  the  testator's  nephew,  was  incapable  of  inheriting 
lands  in  England,  Buth  Bittson,  the  plaintiff,  was  the  real  re- 
presentative of  the  heir-at-law  of  the  testator  living  at  his 
decease ;  and  that  if  John  Harrison,*  the  testator's  nephew,  was 
capable  of  inheriting  lands  in  England  at  the  death  of  the  tes- 
tator, and  his  son  Thomas  incapable  of  inheriting  such  lands, 
the  plaintiff  was  the  real  representative  of  the  heir-at-law  of 
John  Harrison  the  nephew,  and  consequently  of  the  testator  at 
the  time  of  the  death  of  John  Harrison  the  nephew,  intestate 
as  to  hereditaments  in  England.  But  the  Master  submitted  to 
the  judgment  of  the  Court,  whom  the  testator  meant  by  the 
description  in  his  will  of  '*  my  heir-at-iaw  now  in  America," 
and  whom  he  meant  by  the  description  of  *'  the  heix^t-Iaw  of 
my  heir-at-law/ 

The  cause  now  came  on  upon  further  directions. 
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There  were  four  claimants  to  the  property  in  question,  viz. : 
1.,  the  plaintiff;  2.,  the  surviving  trustee;  3.,  the  Crown;  and 
4.,  Thomas  Harrison,  the  testator's  grandnephew. 

Mr.  Malins  and  Mr.  Greene  appeared  for  the  plaintiff;  Mr. 
Bacon  and  Mr.  Currey  for  John  Stordy,  the  surviving  trustee ; 
Mr.  Wichens  for  the  Crown ;  Mr.  IVigram  and  Mr.  Charles  Hall 
for  Thomas  Harrison,  the  testator's  grandnephew;  and  Mr. 
Serjeant  for  another  party. 

On  the  question  whether  the  words  **  heir-at-law  of  my  heir- 
at-law  now  in  America,"  were  designatio  persowB^  James  v. 
Richardson  (a),  Doe  cL  Winter  v.  Perratt  (tl)^  Darbison  v.  BeaU" 
mont  (r),  Mandeville^s  Case  (d),  Goodright  v.  White  {e\  Baker 
v.  Wan  (g),  Came  v.  Boch  (A),  Wills  v.  Palmer  (x),  Doe  d. 
Angell  v.  Angell{k)^  1  Powell  on  Devises,  by  Jarman,  p.  315., 
were  cited. 

On  the  question  whether  the  devise  was  void  for  uncertunty, 
CoUingwood  v.  Pace  (/),  Dormer  v.  Phillips  (m),  1  Powell  on  Dev. , 
by  Jarman,  p.  310.,  were  cited. 

As  to  the  alienage  of  Thomas  Harrison,  the  clumant^  Doe 
d.  Thomas  v.  Acklam^n),  Auchmuty  v.  Mulcaster  {o)y  Calvin^s 
Case{p\  Sutton  v.  Sutton  {q)y  Fitch  v.  Weber  (r)^  Fourdrin  v. 
Gowdey  (*),  Puffendorf  (f),  Jephson  v.  Biera  (ti),  1  BL  Com.  (w), 
4  Geo,  2.  c.  2L,  were  cited. 

And  as  to  the  right  of  the  trustee  and  of  the  Crown, 
Attomey-General  v.  Sands  (m?).  The  King  v.  Holland  (x).  Earl  of 
SomersefsCase  (y)f  Middleton  v.  Spicer{z)y  Walker  v.  Denne(aa), 
Bumey  v.  Macdonald  (bb\  Henchman  v.  The  Attorney'^  Gene^ 
ral[cc)t  Burgess  v.  Wheate  {dd\  Bealev.  Symonds(ee)y  Onslow 
V.  Wallis  (^g\  Du  Hourmelin  v.  Sheldon  (AA),  1  Bolle's  Ab. 
194.,  "Alien,"  pi.  8.,  Taylor  v.  Haygarth  (ii),  Davally.  The 
New  Biver  Company  (AA),  Co.  Litt  p.  26.   n.  L,  1  Saunders 


1855. 


"I. 


(a)  1  Vent.  834. ;  S.  C.  2  Vent. 
311^  nom.  Burcheit  v.  Durdant. 

(h)  5  B.  &  C.  48. ;  3  Moore  &  Sc. 
586.;  10  Bing.  198.;  9  CI.  &  Fin. 
606.;  6  Man.  &Gr.  314. 

(c)  1  P.  W.  229. ;  3  B.  P.  C.  ed. 
TomL  60. 

(d)  Co  .Litt.  26.  ft.;  Fearne,  C.R.  82. 

(e)  2  \V.  Bl:  1010. 
(g)  I  Ld.  Raym.  185. 
(A)  7  Bing.  226. 

(i)   5  Burr.  2615. 
(A)  9  Q.  B.  828. 
(/)    1  Vent.  413. 
(m)  3  Drewrj,  39. 
(n)  2  B.  &  C.  779. 
(o)  5  Ibid.  771. 
ip)  7  Co.  Rep.  1. 
(q)  I  Russ.  &  M.  663. 
(r)  G  Hare,  51. 

EQ- — ^VOL.  IIL 


(«)  3  Myl.  &  K.  388. 

(t)  Book  viii.  chap.  2.  sect.  2., 
Barbeyrac  edit. 

(«)  3  Knapp.  180. 

(v)  Pp.  369,  370.  R.,  Coleridge's 
edit. 

(m?)  Hard.  488—495. 

(x)  Style,  20.;  Aleyn,  14. 

(y)  Hob.  214. 

(z)  1  B.  C.  C,  201. 
(aa)  2  Ves.  170. 
(bb)  15  Sim.  6. 
(cc)  3  Myl.  &  K.  485. 
Idd)  1  Eden,  177. 
(ee)  16  Beav.  406. 
(gg)  1  Mac.  &  G.  506. 
{hh)  4  Myl.-&  Cr.  525. 
(ii)    14  Sim".  8. 
(AA)  13  Jur.  761. 

3x 


Chancbllob 
draABT. 


Bnraoir 

V. 

Stobdt. 
ilrsfiaiMJi& 


104S^ 


THE  EQUITY  REPORTS. 


IS65. 

VlCB- 

Gbancellob 

9rUABT. 


BmreoN 

V. 

Stosdt. 
July  2^. 


on  UseSf  p.  309.  ed.  1844,  LewirCs  Trustees^  p.  99.j  1  Jarman 
OH  ffiUSf  p.  60.,  were  cited. 

The  Vice-Chancelloe.  The  testator,  who  died  in  1827, 
deyieed  his  real  estates  to  trustees,  who,  after  the  performance 
of  certain  trusts,  are  directed  to  convey  the  whole  '*  to  the  heir- 
at-law  of  my  heir^t-law  now  in  America,  his  heirs  and  assigns, 
for  ever."  The  testator  had  no  children.  His  only  brother, 
Thomas  Harrison,  had  emigrated  to  America  in  the  year  1763, 
where  he  married,  and  died  in  1815,  leaving  his  eldest  son  John 
Harrison,  bom  in  America  in  the  year  1773,  whose  eldest  scm 
Thomas  Harrison,  was  born  in  America  in  1806.  This  Thomas 
Harrison  claims  to  be  the  person  who  is  described  as  the  heir- 
at-law  of  the  testator's  heir-*at-law,  now  in  America.  The 
present  plaintiff  is  the  devisee  of  the  person,  who,  if  John 
Harrison  and  Thomas  Harrison  are  aliens,  was  the  proper  heir- 
at-law  entitled  to  inherit  the  lands  in  question. 

By  the  words  '^  my  heir-at-law  now  in  America,**  the  testator 
plainly  described  a  person  whom  he  believed  to  be  alive  ;  there- 
fore this  is  a  case  in  which  the  words  '^  heir-at-law  "  are  used  in 
a  popular  and  not  in  a  technical  sense.  It  is  now  well  settled 
that  when  the  words  **  heir-at-law  "  are  used  in  a  popular  sense, 
they  may  properly  designate  the  heir  presumptive  or  heir  ap- 
parent. Taken  in  the  popular  sense,  Thomas  Harrison,  of 
Philadelphia,  the  eldest  son  of  John,  is  the  only  person  answer- 
ing the  description  of  *'  the  heir-at-law  of  my  heir-at-law  now  in 
America."  But  it  was  argued  for  the  plaintiff  that  when  the 
word  *'heir"  is  used  as  a  word  of  description,  no  person  can 
take  unless  he  answers  the  whole  description,  and  is  capable  of 
taking  and  inheriting  as  heir ;  that  in  this  case  there  was  no  bm- 
at-law  in  America,  because,  being  an  alien,  he  could  not  inherit 
as  heir,  and  could,  as  to  English  land,  have  no  heir-at-law.  The 
case  of  CollingtDood  v.  Pace,  and  other  cases  cited  in  support  of 
this  proposition,  only  show  that  where  the  words  *^hcir,"  or 
'*  heir-at-law,"  are  used  in  the  technical  sense,  that  is,  are  used 
in  reference  to  an  ancestor  so  as  to  show  that  having  the  capadty 
to  inherit  is  part  of  the  description,  they  cannot  mean  an  alien 
or  person  incapable  of  inheriting  as  *^  heir."  But  that  is  no 
more  than  saying  that  one  who  claims  by  purchase  under  the 
description  of  **  heir,"  must  show  that  he  is  heir  in  the  sense  in 
which  the  testator  used  that  word.  Where  the  word  •*  hdr  "  ig 
used  in  a  popular  sense  as  a  word  of  description,  so  that  the 
capacity  to  inherit  is  not  of  the  essence  of  the  description,  the 
want  of  capacity  to  inherit  ceases  to  be  material  if  the  pers(»i 
meant  is  otherwise  ascertained  with  certainty.     This  testator. 
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referring  to  the  person  as  being  in  America,  mentions  the  very 
situation  and  circumstance  on  which  the  alleged  incapacity  to 
inherit  depends,  and  makes  them  as  much  a  part  of  the  descrip* 
tion  as  the  words  *' heir-at-law."  There  is,  therefore,  no  room 
for  doubt  as  to  who  the  person  was  whom  the  testator  meant. 

Thomas  Harrison,  then,  as  the  person  described,  would  seem 
to  be  entitled  to  the  conveyance  from  the  testator,  unless  it  be 
shown  that  he  is  an  alien,  and,  as  an  alien,  is  not  entitled  to 
have  the  executory  trust  performed  in  his  favour.  It  has  been 
argued  that  being  the  son  of  a  natural-bom  British  subject^ 
although  he  was  bom  in  the  United  States  since  the  Declara- 
tion of  Independence,  he  is  not  an  alien,  but  a  British  subject. 
The  testator's  brother,  Thomas  Harrison,  who  emigrated  from 
England  in  the  year  1763,  during  that  same  year  settled  in 
Philadelphia,  where  he  continued  to  reside  from  that  time  until 
bis  death,  in  1815.  His  son  John  was  bom  in  Philadelphia  in 
1773,  married  an  American  lady  in  1802,  and  resided  in  Phila- 
delphia from  his  birth  till  his  death  in  1833.  His  son  Thomas, 
the  present  claimant,  was  bom  in  Philadelphia  in  1806,  where 
he  has  continued  to  reside  till  this  time.  British  bom  subjects 
settled  in  the  American  colonies  at  the  time  of  their  Dedaration 
of  Independence  in  1776,  confirmed  by  the  treaty  of  1783, 
ceased  to  be  subjects  of  the  Crown  of  Great  Britain,  and  became 
alien  thereto  by  a  continued  and  permanent  residence  in  those 
states  after  that  treaty.  The  Crown,  by  the  treaty,  distinctly 
contracted  with  the  inhabitants  of  those  states  to  release  them 
from  their  allegiance  and  subjection  to  the  Crown  of  Great  Bri- 
tain. During  the  aigument,  CalvirCs  Case  was  cited,  to  prove  that 
the  character  of  a  natural  bom  subject  of  the  Crown  of  Great 
Britain  is  indelible,  and  that  he  cannot  become  an  alien  ex  post 
facto.  The  attempt  to  maintain  that  proposition,  as  applied  to 
the  United  States,  is  to -deny  the  validity  of  the  Declaration  of 
Independence,  as  recognized  by  the  treaty  between  the  Crown 
of  England  and  the  inhabitants  of  the  United  States,  and  sanc- 
tioned by  Act  of  Parliament  and  by  the  Law  of  Nations.  All 
the  inhabitants  of  those  states,  altliough  born  subjects  to  the 
King  of  Great  Britain,  by  continuing  to  be  inhabitants,  that  is, 
by  continuing  to  reside  permanently  and  for«the  rest  of  their 
lives  in  those  states,  after  the  treaty  of  1783,  became  and 
were  citizens  of  the  United  States,  and  ceased  to  be  British 
subjects.  This  was  decided  in  Doe  d.  Thomas  v.  Achlam.  (a) 
But  it  was  incident  to  their  right  of  putting  off  their  allegiance 
thus  given  to  those  subjects  of  the  Crown  that  there  must  be  an 
unequivocal  manifestation  of  intention  to  do  so,  and,  unless  the 

(a)  2  B.  &  C.  779. 
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right  was  assumed  by  some  unequivocal  act,  such  as  continaed 
Vice-  ^'^^  uninterrupted  residence  in  the  new  state,  the  original 
^^'^^^^^  allegiance  and  subjection  must  remain.  In  Auchmuty  v.  MuU 
caster  (a),  an  adherence  to  the  Crown  of  England  was  held  to  be 
sufficiently  manifested  by  a  return  to  this  country  on  the 
Declaration  of  Independence,  remaining  then  two  years  in 
England,  and  returning  to  the  United  States  in  the  employ- 
ment of  the  British  Government  It  has  been  contended,  how- 
ever, that  the  infancy  of  this  claimant's  father,  at  the  date  of 
the  treaty  of  1783,  made  it  impossible  for  him  to  elect  or  to 
manifest  any  intention  of  putting  off  the  allegiance  under  which 
he  was  bom.  But  if,  as  it  would  appear,  the  parent  of  this 
infant  did  enough,  by  continued  and  uninterrupted  residence, 
to  become  a  citizen  of  the  United  States,  and  if,  on  attaining 
his  full  age,  the  son  also  continued  to  live,  and  died  in  the 
United  States,  he  never  was  a  British  subject ;  for  as  was  said 
in  Doe  d.  Thomas  v.  Achlam^  by  his  continued  residence  in  the 
United  States  he  manifestly  became  a  citizen  of  them.  If  that 
be  so  as  to  the  father  and  grandfather  of  the  present  claimant, 
and  if  they  ceased  to  be  British  subjects,  he  who  was  bom  in 
the  United  States  in  1802,  and  has  resided  there  ever  since, 
cannot  be  a  subject  of  Great  Britain,  but  is  an  alien. 

Still  it  is  said  that  there  is  authority  for  the  proposition  that 
an  alien  is  capable  of  taking  land  by  devise,  and  is  entitled  to 
hold  agidnst  everybody  but  the  Crown.  If  this  were  a  case  of 
the  devise  of  a  legal  estate  to  an  alien,  the  question  would  be 
merely  at  Law  between  the  alien  and  the  Crown.  But  even 
at  Law  an  alien  cannot  sue  to  recover  possession  of  land, 
although  an  alien  friend  may  sue  in  respect  of  mere  personal 
property.  The  Crown,  however,  in  this  case,  claims  on  the 
ground  that  a  devise  in  trust  for  an  alien,  directly  or  indirectly 
enures  to  the  Crown.  There  is  no  precise  authority  for  this, 
except  the  dicta  in  The  King  v.  Holland (b);  and  in  iheAtUmuf- 
General  v.  Sands,  Sir  Matthew  Hale  is  reported  by  Hardres 
to  have  said  that  a  trust  of  the  uiheritance  in  an  alien  is  forfeit- 
able, and  will  belong  to  the  King,  as  it  was  held  in  23  Car.  2., 
m  Hollands s  Case;  and  the  reason  is,  because  an  alien  has  no 
capacity  to  purchase  for  the  benefit  of  any  other  but  of  the 
King.  It  is  impossible  safely  to  rely  on  this  report,  for  it  is 
certain  that  in  Holland^ s  Case,  which  was  the  trust  of  a  copyhold 
for  an  alien,  the  judgment  was  against  the  Crown ;  and  as  to 
saying  that  the  trust  was  forfeitable  on  account  of  the  alienage, 
it  was  decided  by  the  House  of  Lords  in  Duplessis  v.  Attomef- 
General  (c),  that  the  Crown  takes  lands  given  to  an  alien,  not 
(a)  5  B.  &  C.  771.  (b)  Style,  20.  (c)  1  Br.  P.  C.  415. 
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by  way  of  forfeiture,  but  only  by  a  right  to  take  the  profits  of     .  ^^^'  . 
the  land.     In  The  King  v.  Holland^  according  to  the  report  in        Vic«- 
Aleyn^  p.  16.,  ''Bacon  said  that  an  alien  at  the  Common  Law    ^^1^^^^ 
could  not  compel  the  feoffees  to    execute  an  use ;'^  and  Roll  ■* 

ssud  that  although  the  King  should  have  the  use,  yet  he 
could  not  seize  the  land  itself  by  Law,  but  by  Equity  he  might 
have  a  decree  for  the  land  ;  and  so  was  Sir  John  Dachas  Case.^^ 
As  it  seems  that  Sir  John  DacVs  Case  was  the  case  of  a  term 
granted  by  the  King  in  trust  for  one  who  afterwards  committed 
felony,  so  that  there  must,  independently  of  the  right  of  the 
Crown  under  the  forfeiture,  have  been  a  resulting  trust  for  the 
Crown,  inasmuch  as  under  such  circumstances  it  would  result 
to  the  grantor  of  the  term,  whether  granted  by  the  Crown  or  a 
subject,  the  authority  of  that  case  is  of  little  or  no  value  i^pon 
the  question  whether  there  is  an  Equity  in  the  Crown.  Inas- 
much as  no  alien  can  sue  to  recover  land  in  England,  the  juris- 
diction for  enforcing  the  performance  of  the  executory  trust  in 
land  cannot  be  exercised  at  the  suit  of  an  alien  suing  for  his 
own  benefit.  If  such  a  jurisdiction  were  exercised  at  the  suit 
of  the  Crown,  praying,  not  for  a  performance  of  the  executory 
trust  by  a  direct  conveyance  to  the  Crown,  but  by  a  convey- 
ance to  the  alien,  in  order  that  the  Crown  might  be  able  to 
seize,  according  to  the  dictum  attributed  in  the  reports  to  some 
of  the  Judges  in  The  King  v.  Holland^  that  would  seem  to  be 
an  abuse  of  the  equitable  jurisdiction.  It  would  be  to  permit  a 
right  of  suit  for  the  performance  of  an  executory  trust ;  not  for 
the  benefit  of  the  cestui  que  trusty  but  in  order  to  defeat  his 
right  to  that  benefit  and  enjoyment  by  himself,  for  the  purpose 
of  which  the  executory  trust  was  created. 

The  claim  of  the  trustee  to  hold  for  his  own  benefit  by  reason 
of  the  want  of  any  title  in  the  alien  or  the  Crown,  could  only 
prevail  from  want  of  title  in  any  one  to  enforce  the  performance 
of  the  trust.  If  the  devise  be  in  favour  of  the  alien,  like  any 
other  devise  of  an  equitable  interest  which  fails,  it  results  to  the 
person  entitled  to  claim  by  descent,  and  on  whom,  according  to 
law,  the  descent  is  cast.  It  is  well  settled  by  various  cases, 
and  recently  by  the  decision  in  the  House  of  Lords  in  Ellcock 
V.  Mapp  (a),  that  a  trustee  cannot  claim  to  hold  for  his  own 
benefit  where  the  instrument  which  creates  his  estate  expressly 
says  that  he  is  to  hold  as  a  trustee  merely,  if  there  be  any  per- 
son to  whom  by  operation  of  law,  the  beneficial  interest  results. 
The  decision  of  the  Lord  Chancellor  in  Henchman  v.  The  Attor^ 
ney-General,  against  the  right  of  the  Crown  claiming  by  escheat^ 
was  on  the  ground  that  the  Crown  could  only  be  entitled  by 

(a)  8  Ho.  of  L.  Co.  492. 
3x3 


iOM 


bong  in  the  tmstee,  mho  tktm  filled  tiie 

roonfioraDjdaimbj escheat;  tist 

die  eqiduble  estate  eoakl 

and  therefore,  a  complete 

estate  most  leaniii  m  the 

Doi  £^yiited  that  if  no  tmet  had 

legd  estate  would  have  dgscgadfJ 

the  pefsoB  nearest  in  dewcent  of 

present  plaintiff's  testator,  therefore,  if  the  miglaal 

£ed  intestate,  die  right  of  inheritanee  hj 

Ij  operation  of  law.     The  testator  haris^  devised  the 

a  tmstee  in  tmst  for  a  person  infapahle  of 

ated  a  tmst  for  a  purpose  which  has  &iled.     It 

therefore,  of  a  reuniting  trust  where  the 

resulted  to  the  i^aintiff's  testator  as  the 

herit  hjr  the  kw  of  descent.     The  plamtx^  for  this 

entitled  to  a  decree  that  the  tmstee  ooiiTey  die 

her.    As  the  suit  was  not  occssioned  by  die  daim  of  the 

and  the  costs  have  not  been  increased  bj  that  dsbn,  I 

must  haye  his  costs.     The  Crown   and  the  alien 

advene  and  unsuccessful  cJaimants,  and  must  bear 

costs. 


hii 
heca^ 

to 


has 


to 


to 


dUb^bc 


ova 


It  was  arranged  that  the  alien  should  have  his  cost& 
Solicitors:'  G.  Capes;  and  Hi  S.  Lawfard. 


CBAVCXLLOm 

Wood. 

Feb.  22. 
Jiai«29. 
«/W/y  4. 

InafpeeUl 
ctfenpon  a 
bill  filed  by  a 
creditor  for 
tbeadmini- 
•tration  of  the 
estate  of  his 
debtor,  the 
bill  shoald  be 
*'  on  behalf  of 
himself  and  all 
other  the 
creditors  of 
the  deceased 
debtor/'  in 
order  that 
thej  may  be 
bound  by  the 


LEE  V.  HEAD. 

Jj  Y  the  marriage  settlement  of  Christopher  Flood  with  Eliza- 
beth Dunsford,  executed  in  1790^  certain  real  estates  in  the 
oountj  of  Devon  were  limited^  after  the  death  of  the  surviTor 
of  Mr.  and  Mrs.  Flood,  to  the  use  of  all  and  every  such  one  or 
more  of  the  child  or  children  of  the  marriage,  for  such  estates 
and  in  such  proportions  as  Christopher  Flood  should^  by  deed 
or  will,  appoint ;  and  in  default  thereof,  as  Elizabeth  should 
appoint,  if  surviving ;  and  in  default  of  such  appointment,  to 
the  use  of  all  and  every  the  children,  if  more  than  one,  of  the 
marriage,  as  tenants  in  common  in  tail,  with  ultimate  remainder 
to  Christopher  Flood  in  fee.  The  settlement  contained  a  cove- 
nant by  Christopher  Flood  to  lay  out  a  sum  of  2000/.,  which 
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Samuel  Dunsford,  the  father  of  Eli2sabethj  had  agreed  to  ad-  ,  ^^^' 
vance  for  his  daughter*8  portion,  in  the  purchase  of  freehold  Vics- 
estates  in  fee  simple,  to  be  settled  to  the  same  uses.  Ch^ckllob 

Mn  Dunsford  paid  the  2000/. ;  and  bj  his .  will,  dated  in        

1802,  he  bequeathed  a. sum  of  1000/.  to  trustees,  upon  trust,         ^'■b 
after  the  death  of  Mr.  and  Mrs.  Flood,  to  pay  the  same  unto        HbId. 
and  amongst  all  and  every,  or  unto  such  one  or  more  of  the      statmeHt 
child  or  children  of  his  daughter  Elizabeth  by  her  said  husband, 
m  such  shares  and  proportions,  manner,  and  form,  as  she  should,  the  saiu 
notwithstanding  her  coverture,  appoint;  andiu  default  thereof,  m^^exec^ 
as  Christopher  Flood  should  appoint ;  and  iu  default  of  such  in  1790,  ppoa 
gift,  and  subject  thereto,  unto  and  amongst  all  and  every  the  of^A^a^^ 
children  of  Mrs.  Flood  by  her  said  husband,  who  should  attain  ^aads  were 
twenty-one, as  tenants  in  common:  and  he  bequeathed  a  sum  among  the 
of  1000/.  with  the  accumulations  to  Elizabeth  Margaret  Flood,  ^^^  **  ^ 
on  her  attaining  twenty-one.     All  the  residue  of  his  real  and  point,  and,  sab- 
personal  estate  he  gave  to  Christopher  Flood,  his  heirs,  &c.,  (j^^^^  ^ 
and  appointed  him  sole  executor.  the  children 

There  were  only  two  children  of  the  marriage  of  Mr.  and  ^^^^ 
Mrs.  Flood — Elizabeth  Margaret,  since  the  wife  of  the  Bev.  tail  There 
H.  E.  Head,  and  Christopher  Samuel  Flood.  ^h^ir^" 

By  the  marriage  settlement  of  Mrs.  Head,  dated  in  December  ^^e  marriage, 
1823,  after  reciting  that  Christopher  Flood  had  agreed  to  give  daoght^,  imd 
and  advance  in  money  and  securities  for  money  the  sum  of  ^?  ^*  y*"^ 

nase  of  the 

6000/.  as  the  fortune  of  his  daughter,  to  be  accepted  by  her  utter  A.  ad« 
upon  the  terms  thereinafter  dedaredj  and  after  declaring  the  ^<^  *^^^^ 
trusts  of  the  6000/.  for  the  benefit  of  Mr.  and  Mrs.  Head  and  riage  portion, 
their  children,  it  was  declared  that  the  said  several  sums  were  ^!?(^^^ 
**  80  paid  and  advanced,  and  agreed  to  be  accepted  and  taken  in  taken  hy  her 

in  lien,  bar, 
and  full  satis- 
fiiction  of  all  and  erery  snm  and  sams  of  money,  legal  and  beneficial  estates  and  interests  what- 
foerer,  which  she  then  was  or  at  anj  time  thereafter  should  be  entitled  to  "  under  the  settlement 
of  1790.     The  sum  advanced  to  the  daughter  was  considerably  more  than  the  Talne  of  her  moiety 
under  the  settlement  of  1790. 

By  his  will,  dated  in  1831,  A.  bequeathed  5000/.  to  be  paid  out  of  his  real  and  personal  estate 
upon  trusts  for  the  benefit  of  his  daughter  and  her  children,  and  declared  that  the  proTision  then 
already  and  thereby  made  for  her  should  be  accepted  '*  in  full  satisfaction  and  lieu  of  all  provision 
she  might  be  entitled  to"  under  the  settlement  of  1790 :  his  residuary  real  and  personal  estate  he 
gave  to  his  son,  whom  he  appointed  executor. 

Held :  1st,  that  the  6000^1  advanced  to  the  daughter  was  in  satisfaction  of  her  entire  interest 
under  the  settlement  of  1790,  and  that  she  was  absolutely  barred  therefrom. 

2ndly,  that  the  will  of  1831  operated  as  an  appointment  of  the  daughter*s  interest  iu  favour  of 
the  son,  and  that,  consequently,  the  whole  interest  under  the  settlement  of  1790  became  vested 
in  the  son,  as  the  only  other  object  of  the  power,  as  tenant  in  taiL 

Srdly,  that  the  advancement  by  the  father  did  not  constitute  him  a  purchaser  of  his  daughter's 
share  under  the  settlement  of  1790. 

Where  an  intention  is  declared  that  an  advancement  to  a  child,  one  of  the  objects  of  a  power, 
shall  be  regarded  in  lieu  and  satisfaction  of  the  share  of  such  child,  such  share  shall,  in  the  absence 
of  evidence  of  intention  to  the  contrary,  be  presumed  to  be,  not  for  the  benefit  of  the  parent 
making  the  advancement,  but  of  the  other  children  entitled  to  the  remainder  of  the  fund. 

The  principle  upon  which  Folkes  v.  Western  (9  Yes.  456.)  was  decided  upheld,  as  consistent 
with  the  decision  in  Pitt  v.  Jackton  (2  Bro.  C.  C.  51.),  although  the  reasons  assigned  for  that 
decision  in  FolAe*  v.  Western  may  not  be  satisfactory. 
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lieu,  bar,  and  full  satisfaction  of  all  and  every  sum  and  sums  of 
money,  legal  and  beneficial  estates  and  interests  whatsoever,  to 
which  she,"  Elizabeth  Margaret  Flood,  ^Hhen  was,  or  at  any  time 
thereafter  should  or  might  be,  entitled,  under  or  by  virtue  of  the 
said  will  of  her  grandfather  or  the  settlement  of  1790." 

It  appeared  that  the  6000/.  advanced  to  Mrs.  Head  was 
considerably  more  than  the  value  of  her  share  under  the  settle- 
ment of  1790. 

Mrs.  Flood  died  in  1830. 

In  1833,  certain  lands  having  been  allotted  in  respect  of  a 
portion  of  the  settled  estates,  Christopher  Floods  by  an  indea- 
ture  of  that  date,  conveyed  the  same  to  his  son,  the  defenduit, 
Christopher  Samuel  Flood,  in  fee- 
By  his  will,  dated  August  24.  1831,  Christopher  Flood,  after 
directing  his  debts  to  be  paid,  bequeathed  to  his  son,  Christopher 
Samuel,  the  sum  of  5000/.  to  be  paid  out  of  his  real  and  personal 
estate  in  one  year  next  after  his  death,  upon  certain  trusts,  for 
the  benefit  of  Mrs.  Head,  with  remainder  to  her  children,  but  in 
case  she  survived  her  husband,  for  herself  absolutely.  Then 
came  this  declaration : — "  And  I  do  further  declare  that  the  pro- 
vision which  I  have  already  made,  and  which  I  have  hereby  made 
for  my  said  daughter,  shall  be  accepted  and  taken  in  f uU  satisfao 
tion  and  in  lieu  of  all  provision,  which  she  might  otherwise  be 
entitled  to  under  my  marriage  settlement,  or  by  the  will  of  my 
late  wife's  father,  or  otherwise,  the  whole  of  which  it  is  mj  will 
should  go  and  remain  to  my  executor  hereinafter  named  for  his 
entire  benefit.  Also  all  the  rest,  residue,  and  remainder  of  mj 
goods,  chattels,  moneys,  securities  for  money,  and  personal 
estate,  and  all  my  real  estate  whatsoever  and  wheresoever,  IgiTe, 
devise,  and  bequeath  unto  my  said  son  Christopher  Samael 
Flood,  for  his  own  use  and  benefit,  subject  to  the  payment  of 
the  legacy  hereinbefore  given."  And  he  appointed  his  son  sole 
executor  of  his  wilL 

The  power  of  appointment  contained  in  the  settlement  of 
1790  was  never  executed  by  either  Mr.  or  Mrs.  Flood. 

Christopher  Flood  died  in  1843,  deeply  involved,  and  in  1847 
his  son  Christopher  Samuel  Flood,  who  had  proved  the  will, 
became  bankrupt.  « 

In  1848  a  suit  was  instituted  by  a  creditor  of  Christopher 
Flood  for  the  administration  of  his  estate,  in  the  prosecutioQ  of 
which  a  question  arose  as  to  the  efifect  of  the  settlement  of 
1823  upon  the  interests  of  Mrs.  Head,  under  the  settlement  of 
1790  and  the  will  of  Samuel  Dunsford,  her  grandfather. 

A  special  case  was  thereupon  stated  for  the  opinion  of  the 
Court,  the  questions  being  :  — 
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First,  Did  Christopher  Flood,  under  the  indenture  of  1823,      ,  ^^^^'  . 
acquire  any  and  what  interest  in  the  share  of  Eliz.  Marg.        Vice- 
Head  in  the  hereditaments   comprised  in  the  indenture  of  Chanceixob 
1790?  ^ 

Secondly,  Did  Christopher  Samuel  Flood,  under  the  will  of         Lbe 
Christopher  Flood,  acquire  any  and  what  estate  or  interest        HBlub 
in   the  hereditaments  comprised  in  the  indenture  of  1790,      Staieauni. 
exdusive  of  the  hereditaments  comprised  in  the  indenture  of 
1833  ? 

Thirdly,  JTho  is  now  entitled  beneficially  to  the  share  of 
£Iiz.  Marg.  Head  or  her  husband  in  her  right  in  the  heredita- 
ments comprised  in  the  indenture  of  1790,  exclusive  of  the 
hereditaments  comprised  in  the  indenture  of  1833  ? 

Fourthly,  Has  Eliz.  Marg.  Head,  or  her  husband  in  her 
right,  any  and  what  lien  or  charge  or  other  interest  upon  or  in 
the  hereditaments  and  premises  comprised  in.  the  indenture  of 
1790,  exclusive  of  the  hereditaments  comprised  in  the  indenture 
of  1833,  or  any  and  what  part  thereof,  in  respect  of  her  legacy 
of  5000/.  under  the  will  of  her  father  Christopher  Flood,  de- 
ceased, or  otherwise  ? 

Fifthly,  What  conveyances  ought  now  to  be  executed,  and 
by  and  to  whom,  for  the  purpose  of  vesting  in  the  person  or 
persons  entitled  thereto,  the  share  of  Eliz.  Marg.  Head  in  the 
hereditaments  comprised  in  the  indenture  of  1790,  exclusive  of 
the  hereditaments  comprised  in  the  indenture  of  1833? 

The  other  creditors  of  Christopher  Flood  not  having  been 
made  parties  to  the  suit. 

The  Vice- Chancellor  J  upon  the  cause  coming  on  for  hearing,       Feb,  22. 
expressed  his  opinion,  that  in  a  special  case,  where  a  creditor  of, 
a  deceased  person  was  named  plaintiff,  he  should  sue  "  on  be- 
half of  himself  and  all  other  the  creditors   of  the  deceased 
debtor"  as  plaintiff,  in  order  to  bind  them  by  the  proceedings. 

The  further  hearing  of  the  cause  accordingly  stood  over,  that 
the  record  might  be  amended.  The  proper  amendments  having 
been  introduced,  the  cause  now  came  on  to  be  argued. 

Mr.  Bolt  and  Mr.  Lewin,  for  the  plaintiff,  contended  that  Argument 
Christopher  Flood  became  a  purchaser  of  all  his  daughter's  in-  Jun€29» 
terest  in  the  property  settled  in  1790,  and  having  made  no 
declaration  of  the  trusts,  there  was  a  resulting  trust  for  his  own 
benefit :  Pitt  v.  Jackson,  (a)  In  Folkes  v.  fVestern  (Jb)  there 
were  express  directions  with  regard  to  the  advancement  made 
by   the   father,  which  would  distinguish  that   case  from  the 

(a)  2  Bro.  C.  C.  51. ;  cit«d  also  in      S.  C,  on  a  bill  of  review,  nom.  Smith 
Bristowe  y.    Warde^  2  Yes.  348. ;      v.  Ld.  Camel/ard,  2  Yes.  698. 

(b)  9  Yes.  456. 
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present  one.  So  also  in  Broumlow  v.  The  Earl  of  MeaiL  (a) 
l^The  Vice* Chancellor  cited  Noel  v.  Lard  WaUiTtghanu  (J)] 
Folkes  Y.  Western  was  expressly  disapproved  of  by  Sir  Edward 
Sugden  in  his  Treatise  on  Powers,  (c)  With  respect  to  the  5000L 
bequeathed  to  Mrs.  Head,  she  could  onlj  daim  as  a  smple 
legatee,  and  therefore  would  be  postponed  to  the  creditors. 

Mr.  WiUcoch  and  Mr.  Sanson,  for  Mr.  and  Mrs.  Head  and 
their  daughter  and  only  child,  cited  Bailey  v.  Lloyd,  {d)  They 
contended  that  this  legacy,  being  charged  upon  the  settled  pro- 
perty, was  an  appointment  pro  tanto,  and  therefopg  their  clients 
were  entitled  under  the  settlement  of  1790. 

Mr.  Daniel  and  Mr.  Nichols,  for  the  assignees  of  Christopher 
Samuel  Flood,  cited  Douglas  v.  fFilles  (e),  where  Yice-Chan- 
cellor  Wigram  doubted  whether,  if  the  question  were  res  integral 
it  would  then  be  decided  as  it  was  decided  by  Sir  fF.  Grant  in 
1804,  in  Folkes  v.  Western. 

Mr.  Fischer  for  Christopher  Samuel  Flood. 

Mr.  Rolt  replied.] 

The  Yice-Chancellob.  The  principal  question  arising 
in  this  case  is  as  to  the  effect  produced  by  the  course  of  dealing 
adopted  by  Christopher  Flood  upon  the  marriage  of  his  daughter 
Mrs.  Head,  with  regard  to  her  share  in  certain  real  estate, 
which  by  the  marriage  settlement  of  her  father  and  mother  was 
settled  upon  them  for  life  subject  to  appointment  among  the 
children  of  their  marriage,  with  remainder  in  default  to  thdr 
children  as  tenants  in  common  in  tail.  It  further  inTolTes 
the  question  as  to  the  effect  produced  upon  a  fund  similariy  cir- 
cumstanced, in  which  Mrs.  Head  had  an  interest  under  the  will 
of  her  maternal  grandfather. 

Christopher  Flood  having  died  deeply  indebted,  if  not  in- 
solvent, the  question  arises  whether  or  not  by  the  instrument  of 
1823,  he  made  himself  a  purchaser  of  the  interests  of  his 
daughter  under  the  settlement  of  1790,  and  under  the  will  of 
her  grandfather,  so  that  these  in  effect  formed,  and  moat  be 
deemed  to  be,  part  of  his  estate  as  between  his  creditors  and 
any .  person  claiming  any  right  or  interest  under  the  settle- 
ment. 

I  have  been  obliged  to  consider  very  fully,  not  only  the  deci- 
sion of  Folkes  V.  Western,  but  also  the  grounds  of  that  decision) 
and  to  look  back  to  the  earlier  cases  upon  which  it  was  founded 


(a)  2  Dr.  &  Wal.  674. ;  S.  C.  2  Ir. 
£q.  Kep.  383.;  see  also  the  other  cases 
cited  in  Jarman  on  Wills,  edit.  2., 
1855,  vol.  i.  p.  243.  et  seq, 

(b)  2  Si.  &  St.  99. 


(c)  Edit.  7.  1845,  ▼ol.il.  p.  209 
—215.  and  127.  Sec  also  Uarrii 
▼.  TFo/iktM,  Kaj,  438. 

(d)  5  Russ.  330. 

(e)  7  Hare,  318.  330. 
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because  I  confess  I  am  unable  to  distinguish  this  case  upon  any 
substantial  ground  from  that  of  Folhes  v.  Western. 

It  was  argued  in  the  first  instance  by  way  of  distinguishing 
it  from  Folkes  v.  JFestem,  that  there  was  a  provision  in  the 
original  settlement  in  the  latter  case^  whereby  it  was  directed 
tbat^  unless  the  father  should  otherwise  under  his  hand  direct, 
any  advancement  to  be  made  by  him  to  any  of  the  children  of 
the  marriage  should  be  taken  pro  tanto  in  satisfaction  of  the 
portions  provided  for  them  by  that  settlement.  I  do  not  under- 
stand how  this  can  make  any  difference.  The  introduction  of 
such  a  proviso  would  rather  seem  a  reason  why  Folkes  v.  Wes-- 
tern  should  have  been  decided  differently;  because  it  might 
have  been  said  there  that  even  if  the  father  had  made  no  ex- 
press stipulation,  according  to  the  original  settlement,  the  share 
would  have  gone  in  satisfaction  of  the  provision  made  for  his 
daughter.  Therefore,  it  might  be  contended,  though  not  suc- 
cessfully, that  having  expressed  in  the  settlement  what  was 
utterly  unnecessary,  he  must  have  had  some  special  object  in 
view.  In  fact,  I  see  no  way  in  which  that  can  make  any  differ- 
ence in  the  present  case. 

It  is  further  said  that  the  sum  of  60002.  is  declared  to  be  in 
lieu,  bar,  and  satisfaction  of  all  Mrs.  Head's  interest,  and  that 
the  words  ^  in  lieu  ^  were  not  in  Folkes  v.  Western.  I  think  it 
would  be  too  narrow  a  distinction  to  say  that  the  addition  of 
the  words  *'  in  lieu  "  in  any  way  tends  to  show  any  intention  in 
the  father  to  become  the  purchaser.  It  is  much  more  probable 
tbat  they  were  inserted  in  consequence  of  what  is  laid  down  in 
the  text-books,  —  that  an  appointment  to  a  child  of  a  share 
equal  to  the  full  amount  of  the  share,  to  which  it  would  be  en- 
titled in  default  of  appointment,  does  not  operate  to  prevent 
such  child  from  taking  any  unappointed  interest,  unless  it  be 
directed  to  be  *'  in  lieu."  The  word  **  satisfaction  "  might  be 
sufficient,  yet,  with  the  usual  abundant  caution  of  conveyancers, 
all  the  words  indicating  the  same  idea  are  agglomerated  toge- 
ther. Not  being  able  to  follow  this  distinction,  it  became 
necessary  for  me  to  consider  it,  feeling  as  I  did,  that  whatever 
might  be  the  result  of  my  consideration,  it  would  be  difficult 
for  me  to  depart  from  the  view  taken  by  Sir  James  Wigram  in 
Doufflas  V.  WiUeSi  with  regard  to  a  case  of  this  description, 
which  had  been  decided  so  long  ago  as  the  time  of  Sir  W. 
Grant,  and  further  sanctioned,  as  that  decision  was,  by  Sir  John 
Leach  in  Noel  v.  Lord  Walsingham.  Even  if  I  differed  from 
that  decision  in  point  of  principle,  I  should  not  feel  at  liberty  to 
do  more  than  indicate  my  dissent,  and  leave  it  to  a  higher 
tribunal  to  alter  that  law,  so  long  settled  by  authority. 


1855. 
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I  confess  that^  on  looking  into  all  the  authorities,  I  have  iu>t 
arrived  nt  a  conclusion  in  any  way  differing  from  that  of  &  J. 
Leach,  nor  that  the  decision  of  Folkes  v.  Western  is  wrong  in 
principle,  although  some  of  the  reasons  given  may  not  entirely 
meet  my  judgment,  always  saying  this  with  great  submissian  in 
the  face  of  so  great  an  authority  as  Sir  IV.  GranJL  Further 
consideration  and  later  decisions  may  have  thrown  more  light 
on  the  matter,  and  some  of  the  reasons  there  advanced  may  not 
be  altogether  satisfactory  to  the  mind  of  a  subsequent  Judge. 

I  think  that  the  three  distinct  classes  of  cases  in  which  a  father 
deals  with  a  child  must  be  considered  before  the  mind  can  be 
brought  to  the  subject.  The  first  class  of  cases  is  where  the 
father  is  either  himself  under  covenant  to  settle  a  sum  of  money, 
or  has  received  money  which  is  affected  with  that  trust,  and 
being  under  that  covenant  or  liability,  or  perhaps,  having  an  estate 
in  fee  of  his  own  not  settled,  charged  with  a  sum  of  money,  makes 
an  advancement  to  his  child,  with  a  declaration  of  this  descrip- 
tion. I  apprehend  that  in  such  a  case  —  and  it  was  the  case  of 
Pitt  V.  Jacksofif  before  the  Master  of  the  Rolls,  and  the  view  I 
am  about  to  advert  to  seems  to  have  had  some  weight  with  Lord 
Loughboroughf  although  he  took  a  different  view  as  to  the  posi- 
tion of  the  fund  —  it  is  reduced  to  the  ordinary  case  of  satisfac- 
tion of  a  debt  due ;  wKere,  if  a  father,  being  under  liability, 
satisfies  that  liability,  the  primary  presumption  is,  that  he  pays 
the  debt  which  is  due  from  his  estate.  Then,  the  common  ar- 
gument as  to  double  portions,  and  also  that,  which  arises  in  every 
case  of  a  testator  being  under  liability,  and  satisfying  that  liability 
aliunde,  applies,  and  the  debt  is  considered  to  be  discharged. 
That  was  the  view  taken  ip  Pitt  v.  Jackson  in  the  first  instance. 

The  second  class  of  cases  is  where  a  fund  is  char;ged  upon  an 
estate,  not  the  estate  of  the  parent,  subject  to  a  settlement,  as 
might  have  been  the  case  here,  with  a  portion  to  be  raised,  and, 
subject  thereto,  that  estate  is  limited  in  strict  settlement;  bat 
on  a  similar  transaction  taking  place  these  three  questions  may 
arise,  —  first,  whether  it  was  intended  that  the  estate  should 
be  entirely  discharged,  the  effect  of  which  would  be  to  give  it 
to  the  parties  entitled  in  strict  settlement,  free  from  incum- 
brance ;  or  secondly,  whether  it  was  intended  that  the  father 
should  purchase  that  particular  share  as  part  of  his  own  estate ; 
or  whether,  in  the  third  place,  the  fund  itself  should  be  dis- 
charged from  the  claim  of  the  particular  child,  leaving  it  still 
a  charge  upon  the  whole  property,  and,  as  it  were,  operating 
only  to  take  the  child  out  of  the  benefit  of  the  charge. 

The  third  class  of  cases  is  where  the  fund  is  a  fixed  aaoer- 
tained  charge,  which   is  neither  a  charge   upon   the  father. 
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nor  the}  father's  estate.  It  is  a  fixed  fund  to  be  dealt  with/  the 
one  portion  being  a  fund  vested  in  trustees  under  the  will  of 
Mr*  Dunsford,  the  grandfather,  upon  certain  trusts ;  the  other 
being  certain  land  comprised  in  the  settlement  of  1790,  subject 
to  appointment,  and  vested  in  the  two  children  of  the  marriage 
in  moieties  in  default  of  appointment  The  question  is,  whether 
the  father  intends  to  buy  out  the  daughter's  share  in  that  fund, 
or  that  the  fund  itself  should  be  augmented  so  as  to  be  divisible 
amongst  the  different  objects  of  the  power.  I  think  with  Sir 
J.  Leachf  in  Noel  v.  Lord  Wiabinffham,  that  the  case  is  clearly 
and  wholly  one  of  intention. 

The  case  of  Pitt  v.  Jackson,  which  was  principally  referred 
to,  was  clearly  decided  by  the  Master  of  the  RoUsy  upon  the 
first  ground, — that  the  father,  who  had  received  his  daughter's 
portion,  and  had  advanced  her  to  the  full  extent,  was  a  debtor 
for  the  money ;  that  he  had  the  funds  in  his  hands,  but  that  the 
debt  was  satisfied  by  payment  in  his  lifetime.  When  the  case 
came  before  Lord  Loughborough,  he  referred  to  the  principle 
upon  which  advancements  are  held  to  be  paid  in  satisfaction  of 
debts  so  as  to  liberate  the  father's  estate  from  any  claim,  and 
seemed  to  act  upon  the  view  taken  by  the  Master  of  the  Rolls, 
treating  it  as  a  quasi  debt;  but  he  relied  also  upon  the  intention 
of  the  testator,  as  expressed  in  his  codicil. 

It  would  seem  clear  upon  the  authorities  in  accordance 
with  Noel  v.  Lord  Wahingham,  which  was  singularly  circum- 
stanced in  this  respect,  that  the  father  can  make  this  bar^ 
gain  with  his  daughter.  If  he  think  fit  he  can  say  he  will  take 
this  assignment  for  his  own  benefit.  In  Noel  v.  Lord  WaUing^ 
ham.  Sir  John  Leach  said  there  was  no  expressed  intention  on 
the  part  of  the  father  in  Folhes  v.  Western  to  the  effect  that  he 
was  a  purchaser ;  and  he  seemed  to  concur  in  this,  that  if  there 
be  no  express  intention,  the  inference  of  a  purchase  would 
not  arise.  The  question,  then,  is  whether,  where  no  intention  * 
is  expressed  contemporaneously — and  clearly  in  the  case  before 
me  none  is  so  expressed,  —  the  advancement  i&  prima  facie  pre- 
sumed to  be  for  the  benefit  of  the  child.  I  think  that  there  is 
a  certain  degree  of  analogy,  upon  which  a  great  number  of 
these  cases  turn,  which  relate  to  purchases  for  children,  and 
which  do  not  follow  the  ordinary  rule  of  being  resulting  trusts 
when  purchased  by  a  father  in  the  name  of  a  child. 

In  considering  the  case  of  Folkes  v.  Western,  it  becomes 
absolutely  necessary  to  consider  the  grounds  there  alleged,  and 
with  that  view  to  look  at  the  authorities  upon  the  subject  of 
interest  under  the  orphanage  custom  of  London.  The  circum- 
stances there  were  so  analogous  to  those  in  the  present  case. 


1855. 
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that  I  can  find  no  substantial  distinction  between  them.  In 
that  case,  as  here,  a  fund  had  been  provided,  partly  hj  the 
father,  and  partly  by  the  wife ;  here  it  is  the  grandfather;  and 
the  father,  on  the  marriage  of  his  daughter,  made  a  settlement 
which  he  declared  should  be  deemed  a  satisfaction  of  all  soeh 
claims  as  she  had  under  the  settlement ;  and  then  by  a  wiD, 
executed  some  time  afterwards,  he  gave  certun  directions  irith 
regard  to  the  payment  of  a  sum  of  money,  treating  the  whole 
fund  as  an  outstanding  sum  of  SOOOil  Sir  JF.  Grant  sad, 
''  The  provision  in  the  marriage  settlement  of  Mrs.  Lbjd 
was  made  without  attending  to  the  situation  in  which  tlie 
fortunes  of  her  and  her  sister  stood.  It  was  made  upon  tbe 
supposition  that  they  had  definite  interests.  But  they  bad 
merely  contingent  possible  interests  to  arise  under  the  appoint^ 
ment,  and  definite  interests  only  in  default  of  appointment.  If 
they  had  definite  interests  under  such  a  provision,  the  interest 
belonging  to  Mrs.  Lloyd  would  have  sunk,  not  to  be  raised,  and 
therefore,  no  charge  upon  the  estate  in  respect  of  it,  being 
satisfied.  But  as  Mrs.  Lloyd  had  nothing  which  she  coold  make 
the  subject  of  a  bargain  with  her  father,''  — that  part  has  been 
largely  commented  upon,  and  certainly  it  seems  to  be  veiy 
much  shaken  by  subsequent  decisions,  —  *'  that  she  could  give 
up,  but  the  whole  being  discretionary,  depending  first  upon  the 
father  and  mother,  and  afterwards  upon  the  survivor,  how  can  I 
say  that  any  definite  proportion  of  this  has  sunk  ?  To  whil^ 
then,  is  it  to  be  compared  ?  There  is  no  analogy  bat  tbat  of 
the  custom  of  London.  In  those  cases,  one  should  think  thai 
primdfactey  the  effect  of  advancement  by  the  father  would  be 
to  increase  the  part  of  the  estate,  of  which  he  would  have  power 
to  dispose ;  but  it  was  held  otherwise,  —  that  it  had  no  effect, 
except  to  remove  that  child  entirely  out  of  the  way,  and  to  in- 
crease the  shares  of  the  others."  I  am  bound  to  say  that  after 
having  sifted  the  subject,  these  authorities  are  by  no  means 
satisfactory  as  to  the  share  of  the  child.  Nor  can  I  say  tbat  it 
is  precisely  as  Sir  fF.  Grant  has  stated  it.  With  regard  to 
the  share  of  the  wife,  the  authorities  are  very  satisfactory, 
and  follow  the  principle  here  laid  down.  It  seems  to  be  cer* 
lified  by  the  Recorder  in  Hancock  v.  Hancock  (a),  the  testator'a 
personal  estate  being  divisible  on  his  death  into  three  part8»  the 
one  being  the  father's  share,  another  the  children's,  and  the  tbiid 
the  wife's,  that  if  the  husband  on  his  marriage  contracted  witL 
the  wife  that  she  should  be  barred  of  all  interest  in  the  com- 
mon  fund,  if  I  may  so  express  it,  which  may  be  represented  bj 

(a)  2  Vem.  605.  665. ;  S.  C.  see      Inn  Library,  187.,  where  the  cisc  i» 
also  4  Melmoth  MSS.,  in  Lincoln's      more  fully  stated. 
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the  father's  fund,  the  wife's  and  the  children's  funds,  that  common     ^  ^^^*  ^ 
fand  would  be  divisible  into  moieties;  as  Sir  IF.  Grant  said,  the        vics. 
wife  was  blotted  out,  and  the  whole  effect  was  to  let  in  the  Obaxczllou 
children  and  the  father  in  moieties,  they  being  the  two  remaining  .      ..^^ 
objects  of  the  fund.  Leb 

As  to  the  children,  I  confess  that  among  the  various  au-  hbad. 
thdrities,  there  is  anything  but  uniformity.  In  one  case,  that  .^, 
of  Cox  V.  Beliiha  (a),  which  was  a  contract  by  the  husband  and 
wife  on  the  daughter's  marriage  to  release  the  fund,  the  Court 
direeted  a  release  to  the  executors  of  the  father  of  the  child's 
share.  I  should  have  thought  that  would  have  been  operative 
by  way  of  purchase,  because  the  custom  is  paramount  both  to 
the  executor  and  to  the  will ;  and  if  the  child's  share  were 
released  —  the  decree  is  not  ^ven,  and  the  case  is  rather  shortly 
stated  —  the  effect  would  be  that  that  child's  share  would  be- 
come subject  to  the  testamentary  disposition,  and  so  far  would 
be  contrary  to  what  is  here  liud  down. 

The  case  in  which  this  question  was  most  discussed  was  that 
of  Medcalfe  v.  Ives,  (b)  There  it  was  held  that  a  covenant  by 
the  husband  to  release  the  right  and  interest  that  might  accrue 
to  him  out  of  the  personal  estate  of  his  wife's  father  by  the 
custom  of  the  city  of  London  bound  the  wife,  although  she 
was  an  infant  at  the  time.  The  question  then  arose,  what  was 
to  be  done  with  it  ?  And  Lord  Hardwiehe  decided  that  the 
covenant  must  be  considered  as  if  the  husband  had  actually 
released,  and  if  so,  it  was  an  extinguishment  of  the  wife's  right 
to  the  orphanage  part,  and  that  the  father's  estate  would  be  left 
as  if  it  had  never  been  charged,  and,  therefore,  the  share  so 
released  would  go  as  part  of  his  general  personal  estate  to  his 
executor  in  increase  of  the  dead  man's  share.  Observe  what  the 
result  of  this  would  be.  The  fund  is  no  longer  divisible  into 
three  parts,  the  father,  the  husband,  and  the  child,  and  the 
child  blotted  out — the  effect  of  which  would  be  simply  to  in- 
crease the  child's  part,  and  the  number  of  children  would  make 
no  difference.  Lord  Hardwiehe  says  it  is  not  blotted  out, 
but  that  the  share  in  question  in  some  sense  redounds  to  the 
father's  estate.  It  is  not  a  purchase  by  him  so  as  to  give  him 
foil  power  of  disposition,  but  it  forms  part  of  his  {personal  estate 
to  be  distributed,  one  third  to  the  dead  man,  one  third  to  the 
wife  (if  any),  and  one  third  to  the  other  children.  That  is  not 
exactly  the  result  of  the  decision  in  Folkes  v.  Western. 

As  r^ards  the  widow,  the  analogy  is  perfect.  As  regards 
the  orphanage  share,  it  is  certainly  not  perfect ;  and  I  am  bound 

(a)  2  P.  W.  272. ;   S.  a  4  MehnothMSS.  156.  (h)  1  Atk.63. 
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.  to  eaj,  although  stating  my  opinion  with  verj  great  sabmiadoDy 
that  I  am  not  satisfied  with  the  reasoning,  on  which  the  jadg* 
ment  in  Folkes  v.  Western  proceeded.  I  think  that  Sir  J.  Leadi 
put  it  on  a  true  footing  when  he  said  the  whole  thing  wis  a 
question  of  intention  as  to  what  was  intended  to  be  done.  If  the 
father  intended  a  purchase,  it  would  be  vety  easy  to  say  so,  and 
one  would  naturally  expect  to  find  it  so  stated.  At  the  same  time, 
the  Court  is  not  bound  by  the  phrase,  and  in  Noel  v.  Lard  Wah' 
singham  Sir  J.  Leach  held  it  to  amount  to  an  intention  that  the 
father  should  take.  But  where  no  such  intention  is  expressed, 
is  anything  unreasonable  implied  ?  The  position,  in  which  Sr 
J.  Leach  leaves  the  case  of  Noel  v.  Lord  fFalsinffham,  seems  to 
me  the  reasonable  view.  Is  it  unreasonable  to  suppose  that  the 
father  in  all  these  cases,  the  subject  matter  being  the  interest  of 
the  particular  child  he  is  dealing  with,  and  the  interest  in  a  par- 
ticular fund,  in  which  all  the  children  are  to  share,  should  say, 
"  I  dear  you  oif  from  this  fund  so  charged  for  the  benefit  of  my 
other  children  in  order  to  let  in  those  other  children  to  the 
benefit  of  that  share  ?  "  It  seems  to  me  not.  It  is  much  more 
analogous  to  the  case  of  a  purchase  on  behalf  of  children*  It 
was  strongly  relied  on  at  the  bar  that  this  is  a  resulting  trust 
If  the  object  be  entirely  to  satisfy  this  child  and  bar  her  z^;Iit 
to  all  claim  on  this  fund,  the  true  and  natural  operation  of  the 
words  is,  that  this  child  can  no  longer  claim  anything  out  of  the 
fund,  but  that  the  fund  remains  untouched ;  and  there  is  nothing 
unreasonable  in  supposing  the  father  to  have  bargained  with  his 
child  for  the  express  purpose  of  benefitting  the  other  children, 
though  he  might  have  bargained  with  a  view  to  his  own  benefit, 
and  preserving  the  fund  for  the  other  children. 

I  have  gone  through  these  cases  because,  although  I  should 
not  have  departed  from  Folkes  v.  Western^  for  the  reasons 
assigned  by  Vice-chancellor  fFiffram,  even  if  I  hesitated  upon 
the  principles,  upon  which  I  conceive  that  case  must  be  founded, 
yet  I  have  thought  it  necessary,  in  order  that  my  view  m^t  be 
entirely  understood,  to  examine  the  reasons  there  given,  in 
which  I  cannot  entirely  concur,  though  I  do  concur  to  this 
extent,  that  there  is  no  unreasonable  analogy  with  regard  to  the 
wife's  interest  under  the  custom  of  London,  although  it  is  cer> 
tified  by  the  Recorder  of  London,  and  no  doubt  depends  upon  the 
custom.  Neither  do  I  think  it  an  unreasonable  custom,  or  one 
founded  otherwise  than  upon  pure  equity,  which  I  apprehend 
must  be  the  ground  of  the  custom  itself,  namely,  that  the  fiUher, 
when  he  removed  the  wife  out  of  the  way,  was  acting  only  for 
the  benefit  of  the  childi*en,  and  not  for  his  own  benefit,  unless 
there  be  something  contemporaneous  to  show  that  it  was  for  his 
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own  benefit.  I  find  nothing  contemporaneous  expressive  of  any 
such  intention^  the  words  being  apt,  and  only  apt  in  themselves 
to  the  extent  of  her  interest  in  the  particular  fund,  leaving  the 
whole  fund  open  to  the  other  objects  of  the  power.  There 
being  only  one  object,  as  was  said  in  the  case  of  Boyle  v.  The 
Bishop  of  Peterborough  (fl),  that  object  takes. 

As  to  the  other  question,  there  is  no  difficulty.  The  5000/. 
are  given,  clear  as  words  can  make  it,  entirely  out  of  this 
gentleman's  own  personal  estate.  The  words  clearly  operate  by 
way  of  appointment  of  the  interest,  and  the  rest  is  unappointed ; 
and  the  moiety  which  remains  unappointed,  according  to  Boyh 
V.  The  Bishop  of  Peterborough^  goes  over  to  the  son,  in  default 
of  appointment ;  and  the  lady  takes  no  interest  in  the  property 
to  be  disposed  of  under  the  settlement 

Mr.  Wilcock,  As  to  the  child,  it  is  a  limitation  in  tail  in  re* 
mainder.  She  was  incompetent.  The  limitation  in  default  of 
appointment  is  a  limitation  in  tail. 

The  Vice-Chancellor.  Still  I  hold  that  the  father  has 
bargained  that  the  daughter  shall  be  wholly  removed  from  all 
claim  or  charge  whatever  upon  the  fund.  She  is  blotted  out 
as  if  there  were  but  one  child,  and  that  one  child  takes  the 
whole  fund  which  remains  entire.  The  father  had  full  power 
to  do  this.  He  had  power  to  give  her  a  sum  of  money  instead 
of  land,  and  that  is  what  he  has  done. 

The  answer  to  the  first  question  will  therefore  be  in  the 
negative. 

The  answer  to  the  second  and  third  questions  will  be  in  the 
form  of  a  declaration  that  under  and  by  virtue  of  the  indenture 
of  the  13th  of  December  1823,  Eliz.  Marg.  Head  became  abso- 
lutely barred  of  all  estate  and  interest  in  the  settled  property, 
and  that  there  being  no  other  child  of  the  marriage  than  the 
said  Christopher  Samuel  Flood,  the  whole  of  the  settled  pro- 
perty comprised  in  the  indenture  of  1790  has,  in  the  events 
which  have  happened,  become  vested  in  him  as  tenant  in  taiL 

The  fourth  question  will  be  answered  that  the  said  Christopher 
Samuel  Flood  has  no  lien  or  charge  for  the  sum  of  5000Z. 

The  answer  given  to  the  second  and  third  questions  renders  it 
unnecessary  to  answer  the  fifth  question. 

Solicitors :  Robinson  Sf  Barlow  ;  Cliurcli  Sf  Son ;  and  Coode, 
Kingdons,  if  Cotton. 

(a)  3  Bro.  C.  C.  241. ;  S.  C.  1  Yes.  299. 
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The  foandation 
of  the  right  to 
file  a  bill  of 
interpleader  is 
that  there  is  a 
conflict  be- 
tween two  or 
more  persons 
claiming  the 
same  sum  or 
sums  of  money. 
Where  there- 
fore a  bill  of 
interpleader 
had  been 
filed  by  an 
insurance 
company  to 
have  it  ascer- 
tained and 
declared  to ' 
▼hom  the 
warn  due  on  a 
policy  of 
insurance  on 
the  life  of  A., 
▼ho  had  died, 
should  be 
paid,  the  per- 
son who  had 
effected  the 
policy  having 
become  an 
insolvent,  and 
previously 
mortgaged  the 
policy  to 
B.andC. 
(bankers),  — 

^e&f  (re- 
versing the 
decision  of  the 
QoeaTt  below) 
that  the  pro- 
visional as- 
signee of  the 
insolvent  not 
having  made 
specific  claim 
to  the  amount, 
but  only  de- 
clined to  join 
in  any  release 
to  the  insur- 
ance company, 
except  under 
the  direction 
of  the  Insolvent 
Court,  this  vas 
not «  case  for  a 
bill  of  inter- 
pleader, and 
the  samewaa 
ditmiiModi  with 


THE  EQUITY  REPORTS, 


DESBOROUGH  v.  HARRIS. 

This  was  a  bUl  of  interpleader,  filed  by  the  secretary  of  the 
Atlas  Assurance  Conapany,  praying  that  Francis  Harris  (who 
had  originally  efiected  a  policy  of  insurance  on  the  life  of  odc 
Judith  Grubb,  who  had  died,)  and  Samuel  Sturgis,  the  pro- 
visional assignee  of  Harris,  who  had  become  insolvent,  and 
Messrs.  Sanders  and  Company,  bankers,  at  Exeter,  might  inter- 
plead together,  and  that  the  insurance  company  might  pay  into 
Court  4526/.  and  interest,  the  amount  of  such  policy. 

The  effect  of  the  answers  of  the  several  defendants,  and  of 
the  judgment  of  the  Vice-Chancellor  Wood,  before  whom  the 
cause  was  heard  on  the  23rd  of  February  1855,  are  fully  set 
forth  in  the  lA>rd  Chancellor* s  judgment 

Mr.  W.  M.  James  and  Mr.  Rasch  for  the  insurance  company- 

Mr.  Headlam  and  Mr.  Tripp,  for  the  defendant  Harris,  the 
insolvent,  who  had  not,  however,  joined  in  the  appeal,  were 
heard  with  the  consent  of  the  Court. 

Mr.  Bolt  and  Mr.  Bazalgettey  for  Messrs.  Sanders  and  Com- 
pany, the  bankers,  in  support  of  the  decree  below. 

The  Solicitor-General  and  Mr.  Osborne,  for  Mr.  Sturps,  the 
provisional  assignee  of  Harris,  and  who,  by  the  effect  of  the 
decree  below,  had  been  directed  to  pay  the  costs  of  the  defend- 
ants, Messrs.  Sanders,  the  bankers. 

Mr.  James  in  reply. 

The  oases  cited  were,  IfAmay  v.  Chesneau  (a),  Glynn  v. 
Lock€  (6),  Cochrane  v.  O'Brien  (c),  East  and  West  India  Dock 
Company  v.  Littledale  (rf),  Stevenson  v.  Anderson  (c).  Coin's 
Practice  in  Insolvency  (g),  Leslie  v.  Guthrie  (A),  Rochjart  t. 
Battersby  (t),  Fenn  v.  Edmonds,  {h) 

The  Lobd  Chancellob.  This  is  a  bill  of  interpleader,  in- 
stituted by  the  plaintiff,  who  may  be  described  as  the  Atlas  Insur- 
ance Company,  as  he  represents  that  company  according  to  the 
provisions  of  their  Act  of  Parliament.  The  dates  and  facU 
which  are  material  are  these :  —  On  the  19th  of  October  1825,  the 
Atlas  Insurance  Company  insured  a  sum  of  3000t,  payable  to 
Francis  Harris  upon  the  death  of  Judith  Grubb.  On  the  Slst 
of  December  Mr.  Harris  assigned  the  policy  to  Messrs.  Sanders^ 


[a)  18  Mees.  &  W.  796. 

[b)  8  Dr.  &  War.  11. 

[c)  2  Jo.  &  Lat  3S0. 

[d)  7  Hare,  67. 

[e)  2  Yes.  &  B.  407. 


r)  Edit.  1839,  pp.  78,  79. 
[A)  1  Ding.  N.  C.  697. 
t)  2Qo.ofLds.Ca.388. 
k)  6  Hare,  314. 
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who  were  bankers,  at  Exeter,  as  a  security  for  the  sum  of  3750/.        IS55. 
Previously  to  that,  he  had,  to  secure  this  same  sum,  mortgaged        losd 
to  the  bankers  certain  real  properties,  and  had  assigned  to  them  Chanckixor. 
a  policy  for  the  same  sum  of  3000/.,  payable  on  the  death  of  j.  ~ 
Judith  Grubb,  but  which  had  been  effected  in  some  other  oi&ce.  v. 

For  some  reason  that  policy  was  agreed  to  be  dropped,  and  a  habris. 
new  policy  effected  with  the  Atlas  Company,  which  was  that  !3K!^ 
dated  on  the  19th  of  October  1825.  When  the  first  policy 
dropped  it  became  necessary  to  assign  the  new  policy,  and  that 
was  soon  afterwards  done  by  the  deed  of  the  31st  of  Decem- 
ber 1825,  so  that  the  result  was  that  the  bankers  held  as  a 
security  for  the  3750/.  the  real  estate  and  the  policy  in  the  Atlas 
office.'  Notice  of  this  assignment  was  duly  given  to  the  office 
by  the  bankers  in  April  1829.  In  1830  the  bankers  took  pos- 
session of  the  real  estates,  and  have  ever  since  remained  in 
possession.  In  the  year  1834  Harris  took  the  benefit  of  the 
Insolvent  Act :  all  his  property  was  transferred  to  the  pro- 
visional assignee,  now  represented  by  the  defendant  Stui^is^  in 
whom  it  is  now  vested.  On  the  19th  of  January  1853  Judith 
Grubb,  upon  whose  life  the  insurance  had  been  effected,  died ; 
and  on  the  6th  of  December  following,  the  present  bill  was  filed 
by  the  Atlas  Company,  alleging  that  Harris  and  Sturgis  disputed 
the  right  of  the  bankers  to  receive  the  money  due  on  the  policy. 
Now  the  foundation  of  the  right  to  file  a  bill  of  interpleader 
is,  that  there  is  a  conflict  between  two  or  more  persons  claiming 
the  same  debt  or  debts.  That  is  stated  in  all  the  Books  of 
Practice ;  and  it  is  a  matter  that  admits  of  no  doubt.  When  such 
n  state  of  things  exists,  and  when  that  double  claim  has  not  been 
occasioned  by  the  conduct  of  the  person  who  is  liable  to  discharge 
the  debt  or  obligation,  he  may  obtain  the  assistance  of  this  Court, 
and,  upon  bringing  into  Court  the  amount  of  the  debt  in  dis- 
pute, the  Court  will  relieve  him,  and  put  the  conflicting  claim- 
ants to  litigate  their  rights  between  one  another.  I  guard  my- 
self in  that  way,  by  saying,  that  when  the  liability  is  occasioned 
by  the  act  of  the  party  seeking  relief,  then  there  is  no  case  of  inter- 
pleader. That  was  the  case  before  Lord  St,  Leonardsy  reported  in 
Drury  and  Warren,  in  which  a  person,  having  paid  a  snm  of 
money  into  a  bank  in  the  name  of  his  brother,  and  having,  whethcor 
rightly  or  wrongly,  taken  upon  himself  to  act,  the  bankers  gave 
it  out  to  him  again,  and  he  deposited  it  again  in  the  name  of  a 
sister,  or  some  other  person,  and  Lord  St.  Leonards  held,  upon 
very  intelligible  principles,  that  that  was  no  case  of  interpleader 
on  the  part  of  the  bankers.  They  had  given  a  right  of  action, 
in  respect  of  what  was,  in  truth,  the  same  sum  of  moneyf  to 

••t  2 
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^     two  different  people,  and  that  would  not  enable  those  two  per- 
sons  to  litigate  between'  themselves  —  both  of  them  having 
acquired  a  right.     Much  the  same  ground  of  decision  guided 
Desbobough    Lord  Cottenham  in  the  case  of  Crawshay  v.  Thornton,  (a)      He 
said,  '^  If  there  be  a  double  claim  which  has  been  occasioned  bj 
the  act  of  the  party  seeking  interpleader,  he  cannot  have  relief 
from  the  Court."     In  order  to  establish  a  case  of  interpleader, 
however^  it  is  necessary  that  there  should  really  be  conflicting 
claims ;  and  the  question  here  is,  whether  there  are  conflicting 
claims,  —  or  rather,  I  should  say,  whether  there  were  when  this 
bill  was  filed.     Now  the  real  state  of  the  parties'  rights  is  clear: 
Harris  had  no  pretence  whatever  —  at  all  events,  no  pretence 
for  any  beneficial   interest  —  for  all   the   bcnefici:\l   right  of 
redemption  had  passed  to  Sturgis  under  the  insolvency,  and  I 
do  not  think  it  is  necessary  for  me  to  go  into  the  question  as  to 
the  conflicting  decisions ;  notwithstanding  the  apparent  conflict 
of  decbions  that  there  is,  as  to  the  right  of  action  in  such  a 
case,  where  there  is  a  right  of  redemption   remaining  in  the 
insolvent.     I  must  own  that   I   cannot  feel   any   very  great 
doubt  that  it  must  pass  to  the   provisional  assignee^  becaose 
it  may  be  a  matter  of  value.    If  the  insolvent  is  a  mere  tm:»tee 
at  the  time  of  his  insolvency,  then  it  does  not  pass  to  the 
provisional  assignee,  any  more  than  it  does  in    bankruptcj; 
but  if  there  be  a  right  to   redeem  on  payment  of  a  certain 
sum  of  money,  I  cannot  imagine  on  what  principle  it  can  be 
that  you  can  look  into  the  question  how  far  it  is  probable  or 
how  far  the  result  will  show  that  that  is  valuable  or  is  not 
valuable.     It  may  be  valuable,  and  I  think  all  convenience 
seems  in  favour  of  holding  that  that  passes  to  the  provisional 
assignee;  however,  that  is  a  matter  with  which  I  will  not  em- 
barrass myself.     It  may  be  that  the  dictum^  if  not  the  decision, 
of  the  Court  of  Exchequer  in  D^^rnaj/  v.  Chesneauy  is  at  variance 
with  the  prior  case  in  the  Common  Pleas,  of  Leslie  v.  Guthrk* 
It  may  be  they  are  reconcilable  one  with  the  other.    In  the 
view  I  take  of  this  case,  the  question  does  not  arise ;  therefore, 
I  merely  point  out  that  I  have  not  overlooked  the  aigumcnt 
that  was  addressed  to  me  on  the  subject.     Now,  here  the  onlj 
possible  claim  adverse  to  the  bankers  was  that  of  Mr.  Sturgij, 
for  Harris  was  entirely  out  of  the  question.     There  can  be  no 
doubt  that  if  there  was  any  beneficial  interest,  it  passed  to  the 
assignee;  but    Mr.   Sturgis'  claun   was   not,   in   truth,  as  it 
appears  to  me,  an  adverse  claim ;  it  was  nothing  but  a  claim 
after  the  bankers  were  satisfied,  for  the  assignment  to  the 
bankers  was  not  disputed* 

(a)  2  Myl.  &  Cr.  1. 
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In  many  of  the  cases  which  are  reported  in  the  books,  the      ,  ^^^-  , 
question  has  arisen  between  the  assignor  and  assignee,  where.        Lord 
either  on  the  ground  of  fraud  or  some  other  ground,  the  validity  Chamcbixob. 
of  the  assignment  that  is  to  give  a  title  to  the  assignee  has  been   nMBORouan 
disputed,  which  has  been  held  to  be  a  good  case  for  interpleader.  v. 

Here  there  is  no  question  at  all  that  Harris,  before  the  insol- 
vency,—  and  therefore  I  may  say  Sturgis,  —  assigned  to  the  ••^Si«««» 
bankers ;  the  only  question  is,  whether  the  trusts  upon  which  . 
the  assignment  was  made  to  them  had  or  had  not  been  so 
satisfied  as  that  Sturgis  might  have  a  right.  The  mere  fact 
that  the  assignee  was  a  mortgagee,  does  not,  of  itself,  give 
any  right  to  call  on  the  assignor  and  assignee  to  interplead ;  the 
two  claims  are  not  conflicting.  I  do  not  say  that  a  mortgagor 
might  not,  by  his  conduct,  make  a  case  in  which  a  debtor  might 
file  a  bill  of  interpleader  against  him  and  his  mortgagee.  As, 
for  instance,  if  the  mortgagor  gave  notice  to  the  debtor  that 
since  the  mortgage  he  had  satisfied  the  demand  of  the  mort- 
gagee, so  that  the  assignment,  by  way  of  mortgage,  was  no 
longer  in  force ;  but  without  such  claim,  setting  up  what  would 
be  in  substance  a  claim  independent  of  his  character  of  mort- 
gagor,  no  right  exists  in  the  debtor  to  call  on  the  original 
creditor  or  mortgage^  to  interplead.  I  do  not  think  the  ob- 
jection that  there  is  no  declaration  that  the  receipts  of  the 
mortgagee  shall  be  good  discharges,  can  be  sustained ;  for,  in 
the  first  place,  there  was  the  usual  power  of  attorney  enabling 
the  mortgagee  to  give  receipts ;  and,  further,  the  nature  of  the 
transaction  necessarily  implied  such  a  power ;  for  the  company 
never  could  ascertain  what  were  the  equitable  rights  between 
the  mortgagor  and  mortgagee  upon  a  policy,  depending,  as  they 
must,  on  the  state  of  the  accounts,  which  were  beyond  the 
control  of  the  persons  who  were  bound  to  pay.  I  cannot  concur 
that  in  thus  holding  the  relative  position  of  mortgagor  and 
mortgagee,  it  does  not  give  a  title  to  the  debtor  to  file 
a  bill  of  interpleader;  and  I  am  altogether  probably  disregarding 
the  authority  of  Fenn  v.  Edmonds,  {a)  With  all  respect  to  Sir 
James  Wigram^  I  must  say  —  if  the  case  is  fully  and  accurately 
reported  —  it  is  one  that  I  cannot  follow.  It  appears  to  me  to  • 
proceed  on  the  assumption  that  assignees  in  bankruptcy  are 
bound  to  be  active  in  confirming  a  prior  assignment  made  by 
the  bankrupt,  if  called  on  for  the  purpose  by  the  person  who  has 
to  pay ;  or  if  not,  that  they  may  be  treated  as  setting  up  a  claim 
to  what  has  been  assigned.  I  can  find  no  warrant  for  such  a 
doctrine.    It  is,  in  truth,  a  further  insurance  which  is  asked  for, 

(a)  &  Hare,  314. 
St  3 
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,  ^^^*  ,  and  which,  except  by  reasoo  of  special  contract,  no  one  is 

LoBD  bound  to  make.     I  collect  from  the  note  of  Vice-Chancellor 

Ckancellob.  Wood^s  judgment  that  he  entertained    great  doubt  as  to  the 

DssBOBouoH  ^i^cision  in  Fenn  v.  Edmonds,  and  he  ultimately  decided  this 


V. 
HABBlig> 

Judgment 


question  on  the  ground  that  Sturgis  had  in  substance  a  claim. 
I  confess  I  do  not  so  interpret  what  he  said.     The  bankers,  bj 
their  answer,  state  this :  ''  We  say  that  at  an  interview  whidi 
the  said  Mr.  Cummin,"  who  is  the  country  solicitor  of  the 
bankers,  ^'  and  the  said  Mr.  Philhrick,''  who  is  the  town  agent, 
^'  had  with  the  defendant  Samuel  Sturgis  at  the  offices  of  the 
Insolvent  Court,  on  the  24th  day  of  August  1853,  the  defend- 
ant S.  Sturgis  said  there  was  no  doubt  that  in  Equity  we  were 
entitled  to  the  mon^y  owing  on  the  said  policy,  and  if  we  could 
satisfy  the  plaintiff's  company,  and  get  the  money  without  his 
concurrence,  he  should  offer  no  opposition.     And  we  say  that 
subsequently,  being  desirous,  if  possible  of  obtaining  the  plain- 
tiff's objections  to  payment  of  the  said  money,  our  solicitor,  Mr. 
Philbrick,  wrote  to  the  said  Samuel  Sturgis,  requesting  him  to 
inform  us  whether  it  was  his  intention  to  claim  any  interest  in 
the  said  policy,  and  if  not,  whether  he  would  allow  his  name  to 
be  used  in  any  proceedings.     And  we  say  that  in  reply  thereto 
the  said  Mr.  Philbrick  received  a  letter  from  the  said  Stuigis,  as 
follows :  *  Sir, — If  the  assignment  of  the  policy  were  not  absolute 
and  unredeemable,  I  believe  the  assurance  company  must  haTe 
the  joint  discharge  of  the  provisional  assignee  of  the  insolvent. 
The  provisional  assignee's  title  is  in  trust  for  the  whole  body  of 
creditors ;  it  is  not  usual  nor  would  it  be  just  for  that  title  to  be 
exercised  for  the  benefit  of  one  party,  and  without  any  considera- 
tion to  the  body  of  creditors.     It  has  been  stated  that  Messrs. 
Sanders'   security   charged   some    other   property  be^des  the 
one  estate  alluded  to.     As  the  whole  case  appears  to  invoke 
a  matter  of  important  accounts,  I  can  give  no  consent  relating 
to  it,  as  you  will  see  such  an  act  would,  in  my  situation,  be 
incurring  an  improper  rei»pon8ibility.     I  am,  &c.,  S.  SturGIS, 
Provisional  Assignee.'     And  we  say,  save  as  herein  appears,  W6 
deny  that  Samuel  Sturgis  has,  to  our  knowledge,  information, 
or  belief,  in  any  manner  refu;$ed  or  declined  to  consent."    This 
is  what  is  stated  in  the  answer  of  the  bankers,  Messrs.  Sanders. 
Mr.  Sturgis,  in  his  answer,  states  this:  '*^I  have  declined  to  con- 
sent to  the  payment  to  the  defendants  Sanders  of  the  moneys 
due  upon  the  said  policy,  conceiving  that  I  could  not  properly 
do  so,  having  regard  to  my  character  and  position  as  trustee  for 
the  creditors  of  the  said  insolvent,  and  that  the  last-named 
defendants,  if  they  had  not  obtained  from   the  insolvent  an 
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absolute  assignment  of  the  policy,  had  no  right  to  caH  upon  or     ,  ^^^*  . 
require  me  to  perfect  their  security  thereto.     I  do  not  further        Lobd 
or  otherwise^  save  as  herein  appears,  in  any  manner  deny  or    Chancsllos. 
dispute  the  right  of  the  defendants,  Messrs.  Sanders,  to  the   Desbobouoh 
said  policy  and  the  moneys  payable  thereunder ;  but  I  leave  ^' 

them  to  make  out  their  claim  thereto,  and  to  recover  the  same  .  , 
^s  they  may  be  advised.  I  do  not  claim  the  same  moneys,  or  any 
part  thereof,  as  such  provisional  assigDee  of  the  estate  and  effects 
of  the  defendant  Francis  Harrb,  as  in  the  plaintiff's  bill  menr 
tioned,  unless  it  shall  appear  to  the  Court  that  I  am  entitled 
thereto."  And  then  he  says,  **  I  deny  that  I  have  threatened 
and  intend,  or  have  threatened  or  intended,  to  commence  an 
action  at  Law,  or  take  any  other  proceedings  against  the  said 
company  to  recover  the  amount  due  on  the  policy,  or  any  part 
thereof.  I  do  not  know,  and  I  cannot  set  forth,  whether  the 
defendant  Harris  has  or  not  commenced  any  action  a«;amst  the  ^ 
company  to  recover  the  sum  due  under  the  policy,  or  whether 
he  does  or  not  threaten  or  intend  to  do  so.  And  I  never,  prior 
to  the  institution  of  this  suit,  made  any  claim  whatever  t6  the 
policy  in  the  bill  mentioned,  or  the  moneys  thereby  secured ; 
and  I  submit  and  humbly  insist  that  I  ought,  under  these '  cir- 
cumstances, to  be  paid  my  costs  of  this  suit"  That  is  the 
representation  given  by  the  bankers  and  by  Mr.  Sturgis.  Now, 
I  interpret  all  that  in  this  way:  I  think  the  real  meaning  is  — 
it  could  not  be  misunderstood, — I  (Sturgis)  mead  to  be  passive. 
If  you  want  further  assurance,  I  can  only  give  that  under  the 
sanction  of  the  Court,  and  the  Court,  I  contend,  will  only  autho- 
rize me  to  give  it  for  a  consideration.  Whether  you  will  ask  for  it, 
and  think  it  worth  purdiasing,  is  for  you  to  determine.  I  claim 
nothing.  I  am  passive.  If  you  want  me  to  be  active,  you  miist 
pay  for  my  activity."  I  consider  this  to  be  no  claim  which  justified 
a  bill  of  interpleader.  This  was  no  claim,  except  in  the  event  of 
the  bankers  asking  for  something  which  he  (Sturgis)  Wm  not,  as 
j)rovisional  assignee,  bound  to  give.  I  think,  therefore,  this  bill 
ought  to  have  been  dismissed  with  costs  against  Sturgis.  With 
respect  to  Harris,  he  certainly  made  a  claim  which  he  persisted 
in  up  to  the  answer,  although  it  was  properly  abandoned  by  his 
counsel  at  the  hearing,  there  being  no  pretence  for  it  There 
could  be  no  case  of  interpleader  between  him  aild^  the  bankers; 
the  bankers  were  actually  suing  the  company  io  the  name  of 
Harris ;  so  that  the  only  question  would  have  b^^l!i,— if  it  could 
be  stated  as  a  serious  question— -whether  he  Would  recover  for 
himself  or  for  others.     That  is  not  a  case  for  interpleader ;  the 

objection  cannot  lie  in  his  mouth  after  he  has  made  the  claim. 

St  4  ' 
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The  whole  fund  ought  to  have  been  transferred  to  the  bankers, 
without  any  deduction ;  and  the  bill  ought  to  have  been  dis- 
missed with  costs,  as  against  Sturgis  and  the  bankers;  and 
dismissed  without  costs  as  against  Harris. 

^    Decree  accordingly. 

Solicitors :   Wi  J.  Marter^  T.  Browrdng^  and  Philbrick. 


VlCB- 

Chancellob 
Wood. 

Jmu  27.  28. 
July  13. 

Deyiae  of 
copyholds 
held  of  the 
manors  of  M. 
and  N.,  after 
the  death  of 
G.,  the  tenant 
for  life,  in  de- 
fault of  a  son, 
or  issne  of  a 
son  living,  or  tn 
ventre  aa  mere, 
at  his  death,  to 
his  daughters 
as  tenants  in 
common;  re* 
mainder,  in  de- 
fiialtofany 
such  son  or 
daaghter  or 
their  issue, 
over. 

The  course 
of  descent  in 
M.  was  in 
horough  En- 
glish; first, 
to  the  youngest 
son  or  daugh- 
ter; secondly, 
to  Uie  youngest 
hrother  or  sis- 
ter ;  thirdly,  to 
the  youngest 
kinsman  or 
kinswoman  of 
the  whole 
hlood. 

That  of  the 
manor  of  N. 
was  stated  to 
be  in  the 
nature  of 
borough  En- 
glish, to  the 
youngest  son 
or  daughter, 
and  in  default 
to  the  next 
of  kin.    En- 
tries were 
produced  from 


RIDER  V.  WOOD. 

Special  case.  Charles  Wade  having  sarrendered 
copyhold  hereditaments  holden  of  the  manor  of  Merdon,  in  the 
parish  of  Hursley,  in  the  county  of  Southampton,  and  others 
holden  of  the  manor  of  Mitchelmersh,  in  the  same  county,  of 
which  he  was  seised  in  fee  simple,  according  to  the  respective 
customs  thereof,  to  the  use  of  his  will,  devised  his  freehold  and 
copyhold  estates  in  the  parish  of  Hursley  and  Mitchelmecsh  to 
his  nephew  William  Goflfe  for  life,  remainder  to  the  eldest  or 
only  son  of  the  siud  W.  Goife  and  the  legal  or  customary  hein 
respectively  of  such  eldest  or  only  son  for  ever,  provided  that 
if  W.  Goffe  should  leave  no  son  or  issue  of  a  son  living,  or  m 
ventre  sa  mere  at  his  death  he  gavfe  the  said  freehold  and  oopj- 
hold  estates  to  the  daughters  or  only  daughter  of  W.  Gofie, 
as  tenants  in  common,  and  their  respective  legal  and  cos* 
tomary  heirs  for  ever,  with  remainder  over  in  default. 

The  testator  died  in  August  1805,  leaving  W.  Goffe,  who 
was  duly  admitted  tenant  for  life  in  both  the  Merdon  and 
Mitchelmersh  estates. 

W.  Goffe  had  seven  children,  namely,  Elizabeth  the  eldest, 
who  was  living  at  the  date  of  the  will,  Ann,  Charles,  and  four 
other  daughters,  Mary  Ann,  Emily,  Ellen,  and  Clara,  (a) 


1S04. 


1805. 
1806. 


1807. 
[  1809. 
1811. 
1812. 
1815. 
1848. 


(a)  Dates. 
Nov.  17,  date  of  will. 
Sept.  9,  Elizabeth  Goffe  bom ;  married  defendant,  T.  Wood,  Mtj  8. 

1823. 
Aug.  16,  death  of  testator,  C.  Wade. 
Oct.  14,  W.  Goffe  admitted  tenant  for  life  of  Merdon. 
April  18,  Ann  Goffe  born ;  died  Nov.  28.  1807. 
June  6,  W.  Goffe  admitted  tenant  for  life  of  Mitchdmerah. 
Sept.  6,  Charles  Goffe  born ;  died  Jan.  28.  1M>S. 
June  7,  Maiy  Ann  Goffe  born ;  died  Sept,  8.  1813. 
Feb.  14,  Emxlj  Goffe  bom ;  married  defendant,  F.  Dennant,  1839. 
Nov.  18,  Ellen  Goffe  born ;  married  defendant,  E.  Messum,  IB37. 
May  14,  Clara  Goffe  born ;  married  plain tifi^  J.  Kider,  1842. 
Jan.  24,  death  of  W.  Goffe. 
July  13,  the  four  surviving  children,  Elizabeth,  Emilj,  EDen,  and 

Clara,  admitted  each  to  an  undivided  fourth  share  in  fee  in  bolfc 


manors. 


J 
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Ann  died  first,  then  Charles,  and  next  Mary  Ann,  all  in  l^^^- 

W.  Groffe's  lifetime,  and  infants  under  twenty-one.      The  other  vj^k, 

four,  respectiyely  married  the  defendants  T.  Wood,  F.  Dcnnant,  Chancellor 

E.  Messum,  and  the  plaintiff,  J,  Rider.  .* 

Shortly  after  the  death  of  their  father  W.  Groffe,  which  took  Rider 

place  in  January  1848,  the  four  daughters  were  admitted  each  wood. 

as  tenant  to  an  undivided  fourth  part  of  the  copyhold  estates  in  statement  • 

fee  simple,  according  to  the  customs  of  the  respective  manors  of  the  court  rolls  - 

Merdon  and  Mitchelmersh.  of  the  youngest 

By  the  custom  of  the  manor  of  Merdon  the  descent  was  whole  blood 

of  the  tenure  and  in  the  nature  of  borough  English,  not  only  ^?^*'^2^**° 

to  the  youngest  son  or  youngest  daughter,  and,  for  default  of  heir  to  the 

issue  of  such  customary  tenant,  to  the  youngest  brother  or  JoJ|^J^  *^®^^' 

yonngest  sister,  but  also,  in  default  of  such  brother  and  sis-  G.  bad  one 

ter,  to  the   youngest  kinsman   or   kinswoman   of  the   whole  Sughtera*  ' 

blood  of  the  customary  tenant  in  possession,  how  far  soever  of  whom  £. 

.  was  the  eldest 

remote.  The  son  and 

With  regard  to  the  manor  of  Mitchelmersh,  no  other  evidence  *J^®  daughters,' 

of  the  custom  relating   to  descents  within   the  manor  could  died  in  the 

be  adduced,  except  the  decree  made  in  a  suit  instituted  by  rp^^"5!®^ip' 

the  copyholders  and  customary  tenants  in  the  reign  of  Queen  were  bom 

Elizabeth,  for  the  purpose  of  ascertaining  and  determining  the  Jo^e^^deattT 

fines  payable  on  admittance;  whereby  it  appeared  that  the  ofB. 

course  of  descent  was  to  the  youngest  son,  or,  for  want  of  a  son.  That*  the  de- 

to  the  youngest  daughter,  and  for  default  of  any  such  son  or  ^>^  to  tbe 

daughter,  to  the  next  of  kin ;  and  it  was  ordered  that  the  copy-  no^a  gin  to*" 

hold  lands  and  tenements  within  the  manor  should  thenceforth  ^cl^u^tobe 

ascertain'^d  At 

for  ever  be  deemed  and  taken  to  be  ancient  copyhold  and  cus-  the  death  of 
ternary  lands  and  tenements  of  inheritance.     With  regard  to  ^  ^*°"?5  ^^^ 
collaterals,  certain  entries  upon  the  court  rolls  of  the  manor  the*principie 
were  produced,  whereby  it  appeared  that  the  youngest  son  of  an   GcwW  "*  ^' 
elder  and  only  brother  of  the  whole  blood  deceased  in  the  life-  (^  Beay. 
time  of  the  copyholder  in   possession  was    preferred  to  the      2!  That  it 
youngest  sister  of  the  whole  blood  to  the  deceased  copyholder,   7^  *  ^^^^- 
as  his  next  heir :  also  that  the  youngest  sisters  of  the  whole  daughten, 
blood  had  been  admitted  as  the  next  heir.  subje^  to 

open  trom 

A  question  having  arisen  between  the  four  surviving  daugh-  time  to  time 
ters  of  W.  Goffe  as  to  their  several  shares  in  the  copyholds  J^eirer  heiw^ 
under  the  will  of  their  father,  having  regard  to  the  customary  ^  Buccessively 

came  in  esse, 
3.  That  the 
.  .  daughters  took 

originally  in  sixths,  and  that  in  the  events  which  happened  the  four  surviving  daughters  were 
entided  to  one  sixth  each  in  both  estates  under  the  devise,  and  that  the  youngest  daughter  was 
entitled  by  descent,  according  to  the  castom  of  the  manor,  to  the  shares  of  her  two  deceased  sis- 
ten  in  the  lands  of  M. ;  but  that  with  regard  to  the  lands  in  the  manor  of  N.  the  cnatom  was  not 
fiofficiently  aUeged,  and,  therefore,  the  course  of  descent  would  be  regulated  by  the  Common  Law. 
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rule  of  descent  witbin  the  manors  of  Merdon  and  Mitdielmersh, 
a  special  case  was  submitted  for  the  opinion  of  the  Court. 

Mr.  fF.  AL  Jamei  and  Mr.  T.  Flait,  for  the  pUuiti&, 
Mr.  and  Mrs.  Rider,  contended  that  the  share  of  Ann  b  these 
customary  copyholds  upon  her  death  vested  in  her  brother 
Charles,  and  upon  his  death,  in  Elizabeth.  The  coarae  of 
descent  then  shifted  from  time  to  time  as  her  younger  aisteiB 
successively  came  in  esse^  and  accordingly  Ann's  share  wis 
devested  out  of  Elizabeth  by  the  birth  of  Mary  Ann,  and  vested 
in  the  latter,  and  subsequently  in  Emily  and  Ellen,  as  they 
successively  came  in  esse^  and  finally  in  the  plaintiff  Mrs.  Wood 
as  the  youngest  sister  of  Charles. 

One  question  was  whether  the  heirship  by  the  custom  was 
ousted  by  the  birth  of  a  nearer  heir.  Before  the  Act  of 
WilL  3.  {a)  a  child  in  venire  sa  mere  was  not  reo(^ized  as 
being  m  esse  at  all.  But  even  before  that  statute  the  heir  need 
not  have  been  in  existence  at  the  death  of  the  ancestor,  but  the 
estate  would  open  to  let  in  the  nearer  heir  as  he  came  m  ene. 
That  was  quite  clear  from  the  authorities,  and  was  ao  laid  down 
in  the  Year  Books :  —  *^  Et  mettons  qu'un  homme  ad  issneibet 
fille ;  le  fils  purchase  et  devie  seisi ;  mettons  que  le  p^re  apro 
ad  issue  autre  fils ;  or  il  oustera  sa  sceur  enclaimant  oone  heir 
immediate  &  son  Mre,^(b)  So  also  Coke  upon  Littletan,{e) 
Similarly  the  nephew  born  after  the  death  of  his  elder  brother 
might  enter  upon  his  uncle :  Doctor  and  Student  (d),  BrotKt 
Abridgment  {e)  See  also  Goodtitle  d.  Newman  ▼•  Newman,  (^) 
It  could  not  be  said  that  a  party  claiming  as  heir  shoold  be 
living  at  the  death  of  the  ancestor :  Reve  v.  Malster  (A),  Shettejfs 
Case  (i),  Goodale  v.  Gawthorne,  (A)  But  the  course  of  desoeot 
might  shift  from  time  to  time :  Reve  v.  Malster  was  a  esse  of 
collateral  descent,  and  not  affected  by  the  late  Act,  which  was 
confined  lo  posthumous  children  only:  Bunting  v.  LepiV 
well.  (/)  Where  the  custom  is  silent  the  Common  Law  most 
regulate  the  course  of  descent :  Denn  d^Goodwin  v.  Spra!i{m\ 
Shey  V.  Barnes,  (n)  In  the  present  case  the  custom  mitft 
prevail. 

The  next  point  was  whether  this  was  a  contingent  remainder, 


(a)  lO&ll  WiU.3.  C.16. 

(b)  Year  Book,  part  7. 19.  H.  6. 
pi.  26.  p.  61.  A.  Fortescue  a.  New- 
ton, line  13. 

(c)  Lib.  i.  c.  1.  s.  3.  p.  11.&.  notes 
f*and«.  '   ' 

(d)  Dial.  i.  cap.  7.  p.  24. 

(e)  Tit.  "  Descent,"  pi.  58.  p. 
242.  b, 

(^)*3Wil8.516. 


(A)  Cro.  Car.,  Ist  edit,  ISST/bj 
Sir  HarbotUe  Grimston,  p  410,  an^ 
referred  to  in  Payme  t.  Barktr*  0. 
Bridgm.  R.  23.  26. 


s 


(0    1  Rep.  88.  a. 
\k)2         


Sm.&G.  375.;  2Bq.Bep. 
956. 
(0  4  Rep.  29. 
(m)  1  T.  R.  466. 
(n)  3  Merir.  335. 
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or  a  descent  of  a  reversioDary  and  executory  interest  Gaod-^ 
right  V.  Searle  (a),  Doe  d.  Andrew  v.  Hutton.  (b)  The  first 
principle  in  tenures  of  this  description,  was  that  the  admission 
of  the  tenant  for  life  was  the  admission  of  all  in  remainder  or 
rerersion :  Robinson  on  Gavelkind^  (c)  There  could  be  no 
mesne  seisin.  Both  freeholds  and  copyholds  were  governed  by 
the  same  canons  of  descent  in  this  particular.  Moreover,  in  the 
present  case,  no  time  was  fixed,  at  which  the  heirship  should  be 
ascertained,  as  was  the  case  in  Payne  v.  Barker, 

The  heir  pro '  tempore  was  not  entitled  to  the  mesne  rents 
which  were  unreceived  by  him :   Goodaie  v.  Gawthome. 
Tlie  Vice-Chancellor  referred  to  Cruisers  Digest,  (d) 
Mr.  Bolt  and  Mr.  E.  F.  Smithy  for  the  defendant  Elizabeth 
Wood,  contended  that  the  four  sisters  were  entitled  in  equal 
shares,  partly  as  coparceners  and  partly  as  tenants  in  common : 
Viner's  Abridgment  (tf),  Chauncy  v.  Grat/don.  {ff)     Reve  v.  MaU 
ster  was  inapplicable,  {h)     [Mr.  Piatt    There  is  an  important 
omission  in  Mr.  Leach's  edition  of  Croke  in  the  report  of  the 
case  of  Reve  v.  Malster.     The  passage  is,  *'  And  if  a  man  hath 
issue  two  sons,  and,  being  seised  of  land  in  borough  English, 
.dies  seised  of  that  land,  and  his  wife  privement  ensient  of  a  son, 
the  son  in  esse  shall  have  it  by  the  custom,  and  the  soi^  born 
after  shall  not  devest  him,  because  he  was  not  youngest  son  at 
the  time  of  the  death  of  his  father."     The  omission  is  this: 
*'  But  Brampston  and  Berkeley  denied  it^  because  he  hath  it  by 
course  of  descent^  and  a  son  born  after  shall  oust  him,  as  in  Shel" 
ley^s  case.^\iy]     In  order  that  copyholds  should  descend  by  the 
custom,  the  heir  must  be  in  by  the  iadmission  of  the  surrenderee : 
Denn  d.  Goodwin  v.  Spray,  Doe  d»  Hamilton  v.    Clift,  {k)     If 
there  be  no  such  surrender  the  Common  Law  must  order  the 
rale  of  descent.     With  regard  to  borough  English  the  course 
of  descent  was  confined  to  the  youngest  son,  and  was  inappli- 
cable to  a  younger  brother:  Bayly  v.  Stevens  (J),   Clements  v. 
Seudamore.  (m)     Doubtless  in  a  limitation  to  A.  for  life^  with 


1855. 


(a)  2  WiU.  29. 

(b)  3  Bos.  &  P.  Q43. 

(c)  3rd  e<lit.  1822,  p.,98. 

Id)  4th  edit.  1835,  tit.  "  De- 
scent,** ch.  ill.  8. 12.  * 

(e)  Vol.  viii.,  tit,  "  Devise,"  L.  2. 
pi.  38.  p.  112. 

(g)  2  Atk.  616.  621. 

(h)  Cro.  Car.,  4th  edit,  by  Leach, 
1792,  p.  410. 

(t)  Mr.  Leach*s  edition  of  Cro. 
Car.  seems  to  have  been  taken  from 
Sir  Harbottle  6rimston*8  second 
edition  of  this  work,  pubHrhed  in 
1669,  in  which  the  same  omission 


occurs.  Sir  H.  Grimston's  first 
edition,  which  was  published  in 
London  in  1657,  contains  the  pas- 
sa^re  in  full.  The  Reporter  is  greatly 
indebted  to  Mr.  Piatt  for  his  courtesy 
and  kind  assistance  in  enabling  him 
to  supply  this  omission,  as  well  as 
in  preparing  this  case  for  publica- 
tion.—Rep. 

[k)  12  A.  &  E.  566. 

\l)    Cro.  Jac.  198. 

[m)  1  Salk  243. ;  S.  C.  1  P.  Wms. 
6d.t  in  which  Lord  HoU  cited  a  case 

of  Hale  and .    This  appears  to 

be  the  same  case  as  is  cited  in  the 
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remainder  to  B.  in  fee,  by  the  Common  Law  the  admissioa  of 
A.  would  be  the  admission  of  B. ;  but  in  a  limitation  to  A.  for  life 
with  remainder  to  B.  in  fee,  and  if  B.  die  under  twentj-one, 
then  to  C.  in  fee,  the  admission  of  A.  would  not  be  the  admis- 
sion of  C.  In  the  present  ease  the  four  daughters  of  W.  Goffe, 
the  tenant  for  life,  were  admitted.  This  was  not  the  case  of  a 
contingent  remainder,  but  of  a  springing  use.  It  was  the 
creation  of  a  new  fee. 

Mr.  Willeock  and  Mr.  G.  M,  Giffard^  for  Mr.  and  lli& 
Messum,  in  the  same  interest  as  Mrs.  Wood.  When  Ann  died, 
her  share  became  vested  in  Charles  by  the  custom,  conseqoentlj 
no  estate  was  left  in  her  to  descend.  There  was  no  aathoritj 
for  saying  that  an  estate  could  shift  after  it  had  once  Tested, 
unless  the  special  custom  were  established  as  existing  in  thb 
particular  manner;  and  that  was  in  accordance  with  Liord DeR- 
marCs  decision  in  Doe  d.  Hamilton  v.  Clift  No  such  custom 
was  proved  in  this  case :  there  was  no  seisin  in  the  ancestor,  and 
none  appeared  on  the  Court  rolls.  The  admission  of  the  tenant 
for  life  was  that  of  the  remainderman  to  a  certain  extent  only. 
The  custom  of  borough  English  did  not  include  collaterals ;  and 
the  custom  set  up  in  the  present  case,  being  in  derogation  of 
the  Common  Law,  must  be  construed  strictly. 

Mr.  Selwyn,  for  Mr.  and  Mrs.  Dennant.  There  was  no  evi- 
dence of  the  custom  being  applicable  to  this  case,  which  was 
that  of  a  contingent  interest  with  a  double  aspect.  The  gift  was 
to  a  class,  to  be  ascertained  on  the  death  of  the  tenant  for  life 
only  :  Currie  v.  Gould,  (a)  Skey  v.  Barnes^  and  all  the  cases  of 
that  nature,  depended  entirely  upon  the  gift  being  vested,  sub- 
ject to  opening  in  order  to  let  in  the  others  as  they  should  come 
in  esse.  Sir  Thomas  Plumer  laid  down  the  rule  very  clearly  in 
Matthews  v.  Paul,  {b)  That  being  a  mode  of  descent  depending 
upon  special  custom,  such  custom  must  be  strictly  proved,  and 
the  Court  would  not  extend  it  beyond  what  the  custom  would 
warrant :  Cruisers  Digest  (c),  Bacon^s  Abridgment,  (d)  The 
custom  of  these  manors  was  most  clearly  confined  to  the  tenant 
in  possession. 

The  Vice-chancellor.  I  have  no  doubt  of  the  law  as  it 
was  laid  down  in  the  time  of  Hen.  6.,  and  reported  in  The 
Doctor  and  Student^  p.  24.,  that  the  nearer  heir  subsequently 
coming  in  esse  puts  out  the  heir  at  the  death  of  the  ancestor. 


report  in  Salk.  nom.  Fane  v.  Barr; 
and  also  in  Newton  v.  Shastoe^  2  Keb. 
158.;  and  in  2  Ld.  Kujm.  1025., 
nom.  Pain  v.  Herbert ;  and  again  in 
a  note  by  Mr.  Margrave  to  Payne  v. 
Barker^  O.  Bridgui.R.  18.  and  33.  a. 


(a)  4Beav.  117. 
{b)  3  Swanst.  339. 

(c)  Vol.  ill  tit.  «  Descent,"  c  5. 
8. 32.  e/  eeqq. 

(d)  Vol.  iL    tit.  '"Descent,*  D. 
p.  641.^ 
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The  whole  thing  is  kept  in  contingency  until  the  death  of  the 
tenant  for  life.  I  do  not  think  this  case  falls  within  the  prin- 
ciple laid  down  in  Currie  v.  Gould,  but  is  applicable  rather  to 
Shey  V.  Barnes  and  Clement  v.  Scudamore, 

Mr.  James  replied.  In  Clements  v.  Scudamore  it  was  laid  down 
that  there  wa^  no  difference  in  respect  of  the  custom  between 
the  rule  at  Common  Law  and  the  custom,  except  as  to  the  per- 
son preferred  as  heir.  This  was  an  executory  devise,  because 
the  event  was  to  be  determined  on  the  death  of  the  tenant  for 
life.    It  could  not  be  a  contingent  remainder. 

The  Yice-Chancellob.  In  this  case,  which  has  been 
aigued  with  considemble  ability,  the  question  arises  upon  the 
will  of  Charles  Wade,  in  respect  of  certain  shares  in  copyhold 
estates,  held  of  the  manoro  of  Merdon  and  Mitchelmersh,  which 
he  had  surrendered  to  the  use  of  his  will.  The  question  is, 
what  interest  the  daughters  take  in  these  estates.  W.  GofFe, 
the  tenant  for  life,  had  seven  children:  three  of  them,  viz., 
Ann,  Charles,  and  Mary  Ann,  died  under  twenty-one,  and  in 
the  lifetime  of  their  father.  The  other  four,  who  were  daughters, 
have  survived  their  father,  and  are  parties  to  this  suit. 

I  stated  during  the  argument  that  I  could  not  construe 
this  devise  as  a  gift  to  a  class  confined  to  those  living  at 
the  death  of  the  tenant  for  life,  that  eveiit  determining  who 
should  take.  The  remainder  over  seems  to  lead  to  a  con- 
trary construction.  If  I  were  to  hold  this  to  be  a  limitation 
to  all  the  sons  of  W.  Goffe  living  at  his  death,  and,  if  all  were 
then  dead,  to  the  daughters,  it  would  be  more  in  the  nature  of 
a  limitation  with  a  double  aspect,  as  in  Loddington  v.  Kime  (a); 
and  the  daughters  would  take  only  in  the  event  of  there  being 
no  son  living  at  the  death  of  the  tenant  for  life.  In  this  sense 
it  is  a  contingent  interest,  though  descendible. 

The  next  point  was  with  reference  to  the  general  canons  of 
descent.  I  thought  this  question  had  long  since  been  set  at  rest. 
It  is  contended  that  the  property  will  not  go  to  the  heir,  or  shift 
in  the  event  of  a  nearer  customary  heir  coming  in  esse.  The  con- 
trary wae  laid  down  by  Sir  John  Forteseue,  who  was  afterwards 
Chief  Justice  fo  Hen.  6.,  and  was  settled  by  a  multitude  of 
authorities  since  his  time,  that  if  the  son  of  A.  die  leaving 
daughters  only  and  a  brother,  and  the  uncle  enter  as  heir,  and 
afterwards  another  son  is  born  to  A.,  that  son  may  enter  upon 
his  uncle  as  heir  to  his  brother.  This  proposition  has  been 
recognized  by  later  authorities,  and  also  in  The  Doctor  and  Stu* 
dent,  and  it  is  now  too  late  to  dispute  it. 

(a)    8  Lev.  431. ;  S.  C.  1  Ld.  Raym.  203. 
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.  ^^y*  ,  The  next  question  is,  what  b  the  poeition  of  the  parties  will 

VicB-  reference  to  the  contingent  interests  in  the  copyholds  at  the 
€BANcmx>B  death  of  Charles  and  Mary  Ann  ?  It  is  clear  from  the  authority 
of  Doe  d,  Blacksell  v.  Tompkins  (a),  that  the  admission  of  the 
tenant  for  life  is  not  the  admis^^ion  of  a  contingent  renudnder- 
man,  and  therefore,  neither  Ann,  Charles,  or  Mary  Ann  can  be 
within  the  seisin. 

Then,  as  to  the  customary  descent  in  these  copyholds,  it  is 
averred,  with  respect  to  the  manor  of  Merdon,  that  they  are 
descendible  in  borough  English,  not  only  to  the  youngest  bn>* 
ther  or  sister  in  default  of  a  youngest  son  or  daughter  of  the 
deceased  copyholder,  but  even  to  the  youngest  kinsman  or  Jdns- 
woman  of  the  whole  blood,  how  far  so  ever  remote.  It  seeau 
to  me,  therefore,  that  with  regard  to  the  lands  in  this  manor, 
this  case  must  be  decided  by  that  of  Pain  v.  Herbert^  Hak 

V. ,  or  Fane  v.  Barr,  which  all  appear  to  be  the  same  case, 

and  to  be  most  satisfactorily  reported  in  Payne  v.  Barker,  in 
O.  Bridgman.  It  has  been  held  for  a  very  long  period,  that 
where  there  is  a  surrender  and  no  admittance,  the  bar  of  the 
surrenderee  is  entitled  to  be  admitted.  This  general  proposi- 
tion was  extended  to  hinds  of  borough  English  tenure  bj 
Chief  Justice  Glin  in  the  case  of  Blunt  v.  Clarke  (&),  where  he 
says,  ^^  £t  fuit  agr£e  pur  ley  Que  si  un  surrendera  al  use  d'no 
Buter  et  ses  heirs,  et  le  surrenderee  morust  devant  admittanee 
son  heir  poet  etre  adroit."  This  being  so,  the  peculiar  case  of 
Payne  v.  Barker  arose  under  very  special  circumstances,  with 
respect  to  which  Lord  Holt^  in  Clements  v.  Seudamcre{e)i 
says  that  by  his  report  of  the  case,  the  judgment  **  wooU 
have  been  otherwise  if  it  liad  been  alleged  that  the  lands 
were  of  the  nature  of  borough  English,  (which  it  was  not, 
but  only  set  forth  as  a  particular  custom),  because  the  law 
takes  notice  of  the  custom  of  borough  English,  hot  not  of 
that  special  custom ;  and  in  pleading  that  lands  are  of  the 
nature  of  borough  English,  you  need  not  set  fbrth  the  cus- 
tom specially  for  that  reason."  That  is  fully  borne  oot  by  the 
report  of  Payne  v.  Barker,  in  Bridgman.  It  is  Uiere  stated  in 
a  note  from  the  Hargrave  MSS.,  No.  55.  foL  129.,  "  Pom  f. 
Herbert,  in  C.  B.,  a  special  custom  found,  copyhold  to  descend 
to  the  youngest  son,  brother,  or  nephew;  and  the  questioa 
there  was  whether  the  heir  of  a  surrenderee,  who  died  before 
admittance  was  within  the  custom  ;  and  adjudged  he  was  not; 
for  strictly  a  surrenderee  before  admittance  hath  but  ai^^ 
and  so  not  within  the  words,  that  all  copyhold  lands  sbooU 


t 


a)  11  East,  185.  («)  2  Ld.  Raym.  1024. 

&)  2  bid.  61. 
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descend.     And  reference  Is  made  to  6  Burr.  2784.  (  Vaughan  v.      ,  ^^^^'  , 
Atkin$)t  where  ffale  and  — ^«  is  cited,   and  also  to  p.  32.  in        Vice- 
Bridffman,  for  "  Lord  RaymoniPs  note  of  Pain  v.  Herbert,  whose    ^^^^* 

reference  to  th^  roll  is  incorrect."     In  Payne  v.   Barker^  Sir         

0.  Bridgman  drew  a  distinction  between  the  general  custom        Ridbe 
of  descent  by  borough  English  to   the  youngest  son   and   a        Wooi>. 
special  custom  as  to   him  tempore   mortis;  and   he   said   that      Jwdament 
^  though  the  surrender  be*  presented,  yet  the  surrenderee,  till 
admittance,  hath  no  more  right  than  he  had  before,  but  a  kind 
of  inchoation  of  a  right,  like  to  a  precedent  condition  or  con- 
tingency, viz.,  if  he  or  his  heirs  be  admitted ;  for  the  surren- 
deree(a),  and  if  he  die,  his  heir  till  admittance,  is  still  tenant 
to  the  lord.*'  (b) 

As  regards  this  manor  of  Merdon,  therefore,  it  appears  to  me 
that  the  custom  is  well  alleged  that  the  course  of  descent  is  to 
the  youngest  son  or  daughter,  and  in  default  of  these  to  the 
youngest  brother  or  sister.  In  this  way  a  canon  of  descent  is 
obtained  in  that  manor,  the  effect  of  which  is  to  change 
the  heir  once'  for  all,  and  when  that  is  done,  all  the  laws  of 
descent  will  follow,  subject  only  to  the  youngest  being  the  party 
entitled  instead  of  the  heir-at-law.  Although  the  parties  in 
this  case  were  not  regarded  as  admitted  through  the  admission 
of  the  tenant  for  life,  still  the  lands  were  not  in  the  possession 
of  any  other  heir,  within  the  cases  of  Blunt  v.  Clarke  and 
Payne  v.  Barker. 

In  the  other  manor  of  Mitchelmersb,  this  never  was  so. 
There  is  no  allegation  of  the  descent  by  the  custom  being  in 
the  nature  of  borough  English.  All  that  is  stated  is,  that  in  the 
reign  of  Queen  Elizabeth,  a  bill  was  filed,  in  which  the  course 
of  descent  was  stated  to  be  by  the  custom  to  the  youngest  son 
or  youngest  daughter,  and,  for  want  of  any  such  son  or  daughter, 
to  the  next  of  kin.  With  reference  to  collaterals,  the  cus* 
tom  b  stated  generally,  that  the  youngest  sister  was  admitted 
as  heir  to  the  deceased  copyholder  in  this  manor.  This  was  in 
accordance  with  the  case  of  Clements  v.  Scudamore,  where  the 
youngest  sister  claimed  through  the  youngest  son,  as  heir  to  the 
person  last  seised.  I  apprehend  that  this  part  of  the  case  is 
enthrely  within  the  principle  of  Payne  v.  Barker^  and,  that 
therefore,  the  course  of  descent  is  regulated  by  the  Common 
Law.  In  this  way  the  four  daughters  will  take  each  her  sixth, 
in  accordance  with  the  words  of  the  devise. 

As  to  Merdon^  the  property  was  originally  divisible  into 

(a)  This  is  80  in  Bridgman,  but  it  is  obviously  an  error.    It  should  be 
^  the  surrenderor.** — Rbp» 
(ft)  0.  Bri<^.  R.  22. 
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sixths.  The  interest  of  Ann  in  one  sixth  deeoended  at  her 
death  to  Charles;  and  if  he  had  left  a  son,  that  eon  would 
^^  w^^*  have  been  entitled  to  it.  When  Charles  died  without  leaving 
a  son^  according  to  the  canon  referred  to  in  the  time  of  Hen.  6^ 
I  apprehend  that  the  youngest  sis^ter  was  the  heir,  and  when  a 
nearer  heir  came  in  esse^  it  shifted.  The  same  process  took 
place  on  Mary  Ann's  death  in  respect  of  her  share.  By  the 
birth  of  Clara  in  1812,  Ellen  was  displaced. 

I  think,  therefore,  the  distribution  will  be  that  each  daughter 
takes  one  sixth  in  the  first  instance  in  the  Merdon  estate,  and 
then  Clara  takes  the  remaining  two  sixths, — the  shares  of  Ana 
and  Mary  Ann,  deceased, — which  have  become  vested  in  her  by 
descent,  according  to  the  custom  of  the  manor  of  Merdon. 

With  regard  to  the  Mitchelmersh  estate,  it  vested  originally 
in  sixths.  Each  daughter  takes  one  sixth,  and  the  other  two 
sixths,  the  shares  of  the  deceased  sisters,  are  vested  by  descent 
according  to  the  Common  Law  in  the  four  surviving  sisters,  so 
that  the  four  sisters  become  entitled  in  equal  shares  in  the  lands 
holden  of  the  manor  of  Mitchelmersh. 

As  to  both  estates,  the  four  sisters  take  as  tenants  in  common 
in  fee. 

Solicitors:  W,  Braihenridge  §•  Son;  Bircham^  Oalrympk, 
Sf  Drake;  Nelson  §•  Sons ;  and  Bridger  §•  Collins, 


VlCB- 

Chancellor 
Wood. 

JulyiSi,  19,25. 

Lands  were 
held  by  P. 
under  an 
agreement 
dated  iu  1634, 
in  which  it 
Iras  admitted 
that  they 
belonged  to 
the  church 
and  poor  of 
the  parish, 
and  were  in- 
termixed with 
and  dispersed 
amongst  other 
freehold  lauds 
belonging  to 
P.,  who  agreed 
to  pay  6/. 
annually  **  as 
afhll  and 
valuable  yearly 
rent  ana 


THE  ATTORNEY-GENERAL  v.  STEPHENS. 

1  HIS  information  was  filed  at  the  relation  of  the  diurch- 
wardens  and  overseers  of  the  parish  of  Putney,  in  Surrey, 
whereby  it  was  stated  that  in  and  previously  to  1634  certain 
parcels  of  land  situate  at  Roehampton,  in  the  parish  of  Pntnej» 
containing  six  and  a  half  acres  or  thereabouts,  had  been  con- 
veyed to  uses  for  the  benefit  of  the  church  and  poor  of  the 
parish,  by  virtue  whereof  the  relators  were  entitled  to  receive, 
and  were  in  the  receipt  of  the  rents  and  profits  thereof.  The 
Earl  of  Portland  was  tenant  at  will  in  respect  of  these  lands, 
which,  tog€;ther  with  other  lands  belonging  to  himself,  were 
inclosed  by  him  previously  to  September  in  that  year;  and  it 
was  agreed  between  the  then  churchwardens  and  overseers  and 
the  Earl,  that  he  should  continue  to  occupy  the  aaid  lands  as 
tenant  from  year  to  year  at  an  annual  rent  of  6/.,  and  in  por- 
suance  therewith,  the  Earl  executed  the  following  memonn- 
dum  dated  the  1st  of  September  1634  :  — 
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"  Whereas  there  lyeth  within  my  new   park  and  several         ^^^^'  , 
grounds  at  Boughampton,  divers  parcels  of  land^  which  do  con<-        Yice- 
tain  by  estimation  six  acres  and  half, ,  be  they  more  or  less,    Chancbixob 

and  do  belong  to  the  church  and  poor  of  the  parish  of  PutDey,        

in  the  county  of  Surrey,  for  which  lands  lying  dispersed  within     Attorney- 
my  said  grounds,  being  heretofore  ordained  for  good  and  cha-  q. 

ritable  uses,  I  am  desirous  and  willing  to  give  a  full  and  valu-  Stkphbms. 
able  yearly  rent  and  satisfaction,  and  do  promise  and  agree  to  .  ^^^'«">^^ 
pay  unto  the  churchwardens  and  overseers  for  the  poor  of  the  ;*tisfection" 

•  1         •  1     i.         1        .        ,    .  11  *  r. »      t  for  the  same, 

said  pansh  for  the  time  bemg  yearly  the  sum  of  62.*  the  same  and  also  to 
to  be  paid  at  the  feast  of  St.  Michael  the  Archangel  and  the  ^^^  ^^ 
Annunciation  of  the  Blessed  Virgin  Mary  henceforth,  by  even  sufficient  land 
and  equal  portions  yearly.     And  I  do  further  promise  and  ^aiae^which 
agree  to  make  such  further  assurance  thereof  as  by  counsel  ^e  would 
learned  shall  be  advised,  and  to  set  out  sufficient  land  of  a  better  fl^  f^^  pjy. 
value  for  performance  thereof,  which  I  shall  either  *  tye '  for  mfntofthe 
the  payment  of  the  said  yearly  rent,  or  otherwise  assure  and  otherwise 
coDvey  to  such  person  and  persons  and  their  heirs  as  shall  by  ^'^^  *"* 

t  ,  convey  to 

the  vestrymen  of  the  said  parish,  or  the  greater  part  of  them,  feoffees  in  tnist 
be  nominated  to  be  feoffees  in  trust  for  the  same.  SL*^1  ^!i. 

1  ne  oi.  a  year 

"  In  witness,  &c.,  "  Portland."      were  regularly 

paid  by  the 

The  situation  and  particulars  of  the  lands  comprised  in  the  successive 

above  agreement  were  correctly  described  in  the  minute  book  freehold  estate 

of  the  parish  for  the  year  1636,  and,  at  the  time  of  the  agree-  ^^  of  a  portion 

ment  were  plainly  defined  by  certain  boundary  marks,  and  were  were  entered 

well  known  and  capable  of  being  identified  with  the  description  *°  *^®  P^"*!? 

*  °  *  account  books, 

of  them  in  the  minute  book.  and  receipu 

were  given  and 
received  as  and  "for  parish  land*'  down  to  1843,  when  a  portion  of  the  estate  was  purchased  by 
the  defendant's  father,  who,  as  well  as  the  defendant,  had  regularly  paid  the  %L  per  annum,  and 
taken  receipts  as  **  in  respect  of  parish  land  "  down  to  the  present  tune.  The  boundaries  having 
been  confused  and  lost,  and  there  being  no  trace  of  any  conveyance  or  assurance  as  mentioned  in 
the  agreement,  an  information  was  filed  by  the  parish  for  a  commission  to  ascertain  boundaries, 
or  to  have  other  lands  of  equal  value  conveyed  for  the  purposes  of  the  trust ;  —  . 

Held:  1.  That  the  agreement  and  parish  books  were  sufficient  evidence  of  an  original  tenancy 
from  year  to  year,  and  that  the  receipts  taken  by  the  defendant,  and  those  through  whom  he 
claimed  in  respect  of  the  payments,  were  a  sufficient  admission  to  fix  him  with  and  to  estop 
him  from  afterwards  denying  such  tenancy. 

Entries  in  parish  account  books  coming  from  the  proper  custody,  and  purporting  to  contain  the 
churchwardens'  accounts  of  moneys  received  as  rent  of  parish  land,  are  evidence  of  the  fact  of  a 
tenancy. 

Held  .*  2.  That  the  tenancy  being  once  admitted,  the  duty  of  keeping  the  lands  distinct  is  recog- 
nized as  existing  between  me  parties,  and  that  the  successive  changes  of  ownership  did  not  de- 
stroy the  privity  of  estate  existing  between  landlord  and  tenant,  so  as  to  preclude  the  former  from 
having  a  commission  to  ascertain  and  set  out  his  land,  and,  on  the  expiration  of  the  tenancy,  from 
reclaiming  his  property. 

Where  there  is  no  privity  whatever  between  two  parties,  as  between  the  owners  of  conter- 
minous lands,  and  one  party  having  no  duty  to  keep  the  lands  distinct,  has  merged  a  portion  of 
the  other's  land  in  and  incorporated  it  with  his  own,  there  is  no  equity  to  sustain  a  suit  in  this 
Court  to  ascertain  boundaries,  but  the  parties  will  be  left  to  their  remedy  at  Law. 

A  party  purchasing  an  estate  under  the  impression  that  it  is  an  estate  in  fee  simple,  said  to  be 
subject  to  a  perpetual  rentcharge,  without  requiring  the  production  of  the  last  receipt  of  the 
rent,  from  which  the  nature  of  &e  tenure  would  appear,  must  take  the  consequences  of  his  own 
laches,  if  it  turn  out  that  the  estate  is  not  a  fee  simple,  but  only  a  tenancy  from  year  to  year ; 
and  he  will  not  be  allowed  to  set  up  as  a  defence  that  he  had  no  notice  of  such  tenancy. 
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It  appeared  that  the  Roehampton  estate,  in  1685,  came  into 
the  possession  of  the  Countess  Dowager  of  Devon,  who  held 
it  until  1689,  when  it  came  into  the  possession  of  the  Earl 
of  Devon,  who  by  a  release  dated  in  1690,  and  which  fonned 
the  commencement  of  the  defendant's  title,  conveyed  to  the 
Countess  Dowager  of  Northumberland  the  chief  mansion  house 
called  Roughampton  Great  House  and  gronnds,  and  about  350 
acres  of  land,  subject  to  the  annual  payment  of  SL  for  the 
use  of  the  poor  of  Putney  for  ever.  Various  dianges  were  sub* 
sequently  made  by  the  sale  of  portions  of  the  estate  to  different 
parties,  discharged  of  the  6/.  per  annum,  until  1779,  when  the 
same  was  chaiged  upon  the  mansion-house  and  park,  oontainii^ 
about  thirty  acres,  then  in  the  occupation  of  Sir  J.  Yanneck, 
as  tenant  to  Parker  the  freeholder.  In  1786  Sir  J.  Yanneck 
purchased  the  mansion-house  and  park,  subject  to  the  charge. 
In  1795  the  mansion-house  and  park  were  purchased  by  Gosling, 
who  afterwards,  in  1801,  acquired  other  portions  of  the  Boe- 
hampton  estate,  containing  about  150  acres. 

The  reserved  annual  payment  of  6/.  was  duly  piud  by  the 
Earl  of  Portland  and  his  successors,  the  occupiers  of  the  Boe- 
hampton  estate,  as  was  alleged,  as  tenants  from  year  to  year, 
to  the  churchwardens  and  overseers  of  the  parish  down  to  the 
year  1843.  In  that  year,  the  Roehampton  estate,  or  the  Roe- 
hampton Grove  estate,  as  it  was  then  called,  was  purchased 
from  Gosling  by  the  defendant's  father,  C.  Lyne  Stephens,  tad 
upon  his  death,  in  1851,  it  descended  in  fee  simple  to  his  bod, 
Stephen  Lyne  Stephens,  the  present  defendant,  who,  as  well 
as  his  father,  regularly  paid  6/.  per  annum  to  the  churchwardens 
and  overseers  of  the  parish.  Entries  of  these  payments  were 
made  from  time  to  time  from  the  date  of  Lord  Portland*s  agree* 
ment  down  to  March  1853  in  the  account  books  of  the  parish, 
and  receipts  given  to,  and  accepted  by,  the  several  occapiera 
*'  as  for  parish  land." 

The  6/.  per  annum  being  considered  by  the  parish  a  very  in- 
adequate rent  in  consequence  of  the  increased  value  of  IsikI, 
the  churchwardens  and  overseers  of  the  parish  resolved  in  1851, 
to  apply  to  the  defendant  to  allow  them  to  enter  upon  dieBoe- 
hampton  estate  for  the  purpose  of  ascertaining  the  state  of 
the  boundary  marks.  Accordingly,  on  the  19th  of  May  1851, 
Mr.  Hare,  the  vestry  clerk  of  die  parish,  and  solicitor  to  the 
churchwardens  and  overseers,  wrote  to  the  defendant  as  follows: 
"  I  dare  say  you  would  not  object  to  allow  the  parish  officers 
to  place  boundary  marks  to  distinguish  the  parish  land.^ 

The  defendant,  in  reply,  objected  to  any  portion  of  the  Iind 
being  marked,  but  admitted  that  annual  payment  of  6/L  was 
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due  fiom  the  estate  to  the  parish  of  Putney,  and  that  he  bad 
no  intention  of  disputing  that  obum* 

In  a  subsequent  letter,  dated  the  19th  of  June,  Mr.  Stephens 
wrote  that  his  relation  to  the  parish  was  neither  that  of  a  lease- 
holder or  tenant  at  will,  and  that  he  must,  upon  prinoiple,  object 
to  any  increase  of  rent. 

The  parish  officers,  upon  the  receipt  of  this  last  letter,  gave 
him  notice  to  quit,  unless  he  would  consent  to  pay  a  fair  rent 
for  the  land.  The  defendant  refusing  to  give  up  the  possession 
at  Lady-day  1853,  this  Information  was  filed  on  the  27  th  of 
Eebruary  1854,  setting  out  the  above  facts,  and  praying  that  it 
might  be  declared  that  the  said  parcels  of  land  containing  six 
and  a  half  acres,  lying  intermixed  within  the  Boehampton  estate, 
were  subject  to  a  charitable  trust  for  the  church  and  poor  of 
the  parish  of  Putney,  and  that  the  defendant  might  be  decreed  to 
deliver  up  possession :  and  also  that  a  commission  might  issue  to 
ascertain  the  boundaries  of  the  said  lands,  and  that  such  lands 
might  be  conveyed  in  trust  for  the  charity  ;  or,  if  that  could  not 
be  done,  by  reason  o^  the  confusion  of  boundaries,  that  an  equi- 
^eat  portion  of  the  defendant's  lands  might  be  set  out  and 
conveyed  upon  the  same  trusts.  An  account  and  receiver  of  the 
rents  rince  March  1853  was  also  prayed. 

The  defendant,  by  his  answer,  set  out  his  title,  so  far  as  is 
material  to  the  present  inquiry,  substantially  as  in  the  foregoing 
statement,  denying  the  tenancy,  and  allying  that  he  had  no 
notice  c^any  claim  on  behalf  of  the  parish,  except  in  the  way  of  a 
perpetual  rentchaige  secured  by  the  indenture  of  October  1690. 
He  further  stated  that  his  estate  did  not  amount  to  150  acres, 
and  did  not  extend  within  250  yards  of  Richmond  Park  wall, 
which  was  the  original  boundary  of  the  Roehampton  Park 
estate ;  and  that  there  was  nothing  to  show  that  the  six  and  a 
half  acres  claimed  by  the  parish  were  intermixed  witE  his  estate 
any  more  than  with  the  lands  of  the  other  parties  holding  the 
adjoining  lands,  formerly  parts  of  the  Boehampton  estate.  He 
denied  the  confusion  of  boundaries,  and  insisted  upon  the  Statute 
of  Limitaticms  as  a  bar  to  the  relators'  claim. 

It  appeared,  further,  that  the  6/.  mentioned  in  the  agreen^ent 
with  the  Earl  of  Portland,  as  well  as  the  date,  were  written 
upon  eiasurea. 

Mr.  BoU,  Mr.  fV,  M.  James^  and  Mr.  Selwy%  for  the  re* 
lators,  contended  that  it  was  the  duty  of  the  tenant  to  preserve 
boundaries,  and  in  the  event  of  confusion  of  boundaries  he  would 
be  required  to  substitute  land  of  equal  value,  to  be  ascei^ 
tained  by  commission,  for  the  land  held  by  him :   The  Attorney^ 
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General  v.  Fullertoiu  (a)  The  onus  of  proving  that  he  did  not 
hold  parish  land  lay  upon  the  defendant,  as  also  that  he  had  not 
confused  the  boundaries :  The  Attomey-General  r.  Pilgrim,  {b) 
They  also  cited  The  Attorney-General  v.  Hall{e)  as  to  the  de- 
fence, that  the  defendant  was  a  purchaser  withoat  notice. 

TTie  Solicitor- General  and  Mr.  Hobkouse^  for  the  defendant, 
contended:  — 

First,  that  the  instrument  itself  was  not  an  agreement  for 
letting  and  hiring  the  lands  as  for  a  tenancy,  but  simply  for 
the  sale  of  the  land  ont  and  out,  in  consideration  of  a  fee  fann 
rent,  or  payment  of  6/.  per  annum,  which  the  Earl  agreed  to 
secure  in  the  manner  therein  stated.  This  sum  had  been  ever 
since  regularly  paid  by  way  of  a  perpetual  rentcharge.  The 
arrangement  was  beneficial  to  the  charity  at  the  time,  for  in* 
stead  of  3/.  a  year,  which  was  the  reserved  rent  prior  to  that 
agreement,  the  parish  had  obtained  a  perpetual  rentcharge  of 
^/.  Under  these  circumstances  this  Court  would  not,  after  this 
lapse  of  time,  disturb  that  arrangement :  The  Attametf-Gemeral 
V,  Warren  (rf).  The  Attorney- General  v.  Hunfferford(e),  like 
Attorney-General  v.  Tfie  South  Sea  Company  (y),  71^  Attorney- 
General  V.  The  Mayor  of  Bristol  (A) 

They  also  referred  to  the  List  of  Charitahle  Benefactions  to 
Putney^  as  returned  to  Parliament  in  1786,  contained  in  Messrs. 
Manning  and  Bray^s  work  on  The  History  and  Antiquities  of  tiu 
County  of  Surrey,  (f) 

Secondly,  the  evidence  was  insufficient  to  show  an  oceupfttion 
bj  way  of  yeariy  tenancy.  By  reason  of  the  erasure  in  the 
agreement,  it  could  not  be  admitted  in  evidence.  (A)  The 
parish  books  furnished  no  sufficient  evidence  to  eonoect  the 
holding  of  parish  land  by  the  owners  of  the  RoehamptOD  Paric 
estate  wit}^  the  lands  mentioned  in  the  agreement.  The  title 
deeds  of  the  defendant  and  his  predecessors  had  treated  this 
alleged  rent  as  a  perpetual  rentcharge.  Divers  portions  of 
the  property  were  sold  from  time  to  time,  and  in  consequence 
of  these  sales,  and  of  all  parties  regarding  it  as  a  reatchaige 
affecting  the  whole  estate,  it  became  necessary  to  charge  it  upon 
some  portion *of  the  lands  in  exoneration  of  the  rest;  and  ac- 
cordingly in  1786  this  perpetual  rentcharge  was  secured  upon 
that  portion  now  held  by  Mh  Stephens,  and  an  indemnitj  deed 

(a)  2  V.  &  B.  263. 
{jb)  12Beav.  57. 
(c)  16  Ibid.  388. 

{d)  2  Swans.  291.;  S.  C.  1  Wils. 
Ch.  H.  387. 


(e)  8  Bli.  N.  R.  437. ;  S.  C.  2  CI. 
&  F.  3 


357. 

(g)  4  Beav.  453. 
(h)  2  J.  &W.  287.318. 


(0  1814,  vol.  ill  p.  301.  Tbe 
entry  is  as  follows :  —  *'  Earl  of  Fort- 
land,  in  lieu  of  parish  land,  bj  deed 
1635  —  land  — for  chiirch  and  poor, 
^vested  in  chnrchwardeiis  and  otcr^ 
seers  —  annual  produce,  6/.* 

(A)  Taylor  on  Evidence,  2nd  edit. 
1855,  vol.  ii.  p.  1390.  pi.  1616. 
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was  executed  to  the  holders  of  the  other  portions.  Hence  IVIr. 
Stephens  and  his  predecessors  have  ever  since  paid  this  rent  to  the 
parish.  The  defendant^  therefore^  ought  not  now  to  be  concluded 
by  the  receipts  given  to  him,  and  those  through  whom  he  claims. 
Nor  ought  these  receipts  to  be  treated  as  evidence  against  the 
defendant^  or  as  proving  in  any  way  that  he  held  the  property 
under  that  particular  tenancy. 

Thirdly,  there  was  no  evidence  that  any  portion  of  the  ArgwHtHt 
charity  land  lay  within  the  estate,  the  owners  of  which  had 
paid  money  in  respect  of  this  rent.  At  all  events,  the  onus 
was  upon  the  parish  to  show  that  any  of  the  charity  lands 
lay  within  the  present  property  of  the  defendant :  Godfrey  v. 
LitteL  (a)  The  old  description  of  Lord  Portland's  Park  ex^ 
tended  up  to  Richmond  Park  wall,  and  the  present  boundary  of 
the  defendant's  estate  did  not  reach  to  within  a  considerable 
distance  of  that  walL 

Fourthly,  there  was  no  privity  of  estate  between  the  de-^ 
fendant  and  his  predecessors,  and  the  parties  who  confused  the^ 
Ijoundaries ;  therefore,  there  was  no  equity  wherewith  to  fix  the 
defendant  with  the  confusion  of  boundiiries.  If  the  boundaries 
were,  in  fact,  confused,  it  was  by  special  agreement  with  the 
Earl  of  Portland  that  the  lands  should  be  thrown  into  his  park  ; 
and  it  would  be  monstrous  to  fix  with  the  consequences  of 
that  confusion,  the  persons  who  had  no  privity  with  the  former 
holder,  or  now  to  issue  out  a  commission  to  ascertain  the  boun- 
daries: Wake  V.  Conyers  (6),  Speer  v.  Crawler  (c),  Grierson  v. 
Eyre  (d),  Miller  v.  Warmington  («),  Godfrey  v.  LitteL  (y)  In 
The  Attorney^General  v.  Fnllerion  the  tenant  had  confused 
the  boundaries,  and  that  circumstance  would  distinguish  it  from 
the  present  case. 

Fifthly,  the  defendant  and  his  father  were  purchasers  with* 
out  notice  of  the  claim  on  the  part  of  the  parbh  :    The  Attorney^ 
General  v.  Wilkins  {h\  Meux  v.  BelL  (t) 

Sixthly,  the  Statute  of  Limitations  (A),  was  an  effectual  bar 
to  the  present  claim. 


The  Yice-Chancellob.  I  have  no  doubt  that  I  must 
consider  these  parish  books  as  containing  the  churchwardens' 
accounts,  and  the  signatures  as  those  of  the  churchwardens,  if 
they  be  not  so  described,  subject  to  the  question  raised  by  the 
Solicitor' Generaly  whether  or  not  there  is  evidence  of  recog- 


(a)  1  Rass.  &  M.  59. 

(b)  1  Eden,  331. 

(c)  2  Meriv.  410. 

(d)  9  Ves.  341.345. 

(e)  1  J;  &  W.  484. 


(g)  1  Ru88.  &  M.  59. 
(h)  17  Beav.  285. 
(i)    1  Hare,  73. 
i^hy  3  &  4  Will.  4.  c.  27. 


Judgment 
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nition  of  Identitj.  Subject  to  this,  I  ini28t  regard  these  books 
as  evidence  of  a  continaed  claim  on  the  part  of  the  parish  under 
some  arrangement  in  respect  of  the  lands  which  went  to  the  Earl 
of  Portland,  and  his  successors.  I  think  I  must  receive  die 
agreement  notwithstanding  the  erasure,  which  is  a  fit  sabjeet 
for  observation.  The  whole  doctrine  about  erasures  seems  to 
go  simply  to  this,  that  they  are  not  a  positive  bar  to  my  re- 
ceiving any  such  document ;  but  taking  the  whole  evidence 
together,  and  having  already  admitted  the  books,  I  find  that 
they  tally  in  every  respect  with  this  instrument 

A  point  of  law  has  been  raised  as  to  the  equity.  It  is  said 
that  the  plaintiff  must  establish  his  equity  before  he  can  hare 
any  right  to  this  species  of  inquiry.  The  simple  question 
appears  to  be,  whether,  where  there  is  any  privity  between 
the  parties,  as  is  usual  with  regard  to  conterminous  lands, 
and  where  one  party  having  no  duty  to  keep  the  lands  £9- 
tinct  has,  by  some  means  or  other,  mei^ged  a  portion  of  the 
other  person's  property,  and  incorporated  it  with  his  own,  the 
parties  must  be  left  to  pursue  their  rights  at  Common  Law. 
But  whenever  two  persons  daim  under  an  admitted  tatle,  the 
property  of  the  one  being  included  within  that  of  the  other, 
the  duty  of  keeping  them  distinct  is  recognized  as  ensting. 
Then,  assuming  the  right  of  reclaiming  the  property  to  exist, 
by  following  that  rule,  the  right  of  having  that  property  ascer- 
tained exists  also.  The  right  to  the  land  beii^  admitted  by 
that  party  with  whose  property  it  is  intermixed,  the  possession 
having  been  obtuned,  not  by  any  hostile  proceeding,  but  by 
arrangement,  if  such  arrangement  be  broken  08^  it  would  be  a 
tenancy  from  year  to  year ;  and  the  tenancy  being  oooe  br<AeD, 
I  apprehend  the  other  party  has  a  right  to  clum  the  land,  which 
it  is  admitted  belongs  to  him. 

Therefore  the  two  points  on  which  I  wish  to  have  the  reply 
are :  first,  whether,  looking  at  tUs  agreement,  the  Earl  of  Port- 
land can  be  considered  as  agreeing  to  purchase  by  the  mode  of 
a  perpetual  rentcharge  upon  the  whole  of  this  property ;  and 
secondly,  whether  it  is  made  out  that  any  of  the  parish  lands 
were  in  the  possession  of  the  defendant  or  his  predecessorSi 

Mr.  Bolt  replied  upon  these  two  points.  He  referred  to 
Chambers  v.  Bemascani  (a),  rather  for  the  purpose  of  impugning 
its  application  to  the  present  case. 

The  Vice-chancellor  reserved  his  judgment 


The  Vice-chancellor.    The  case  made  by  the  ii 
tion  rests  upon  a  very  concise  state  of  facts,  although  the  eri- 

(a)  I  Car.  M.  &  B.  347. ;  S.  C.  4  Tjr.  531. 
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dence  itself  has  become  yolaminous.  It  rests  upon  an  old  agree- 
ment found  amongst  the  parish  records  signed  by  the  Earl  of 
Portland*  It  is  alleged  that  from  the  time  of  that  agreement 
downwards,  the  Earl  of  Portland  and  his  successors  in  the  free- 
hold and  property  then  held  by  the  Earl,  have  occupied  this 
land  and  paid  rent  for  it  at  the  rate  of  6/.  per  annum,  as  stated 
in  the  agreement,  down  to  the  time  of  the  present  defendant's 
father,  and  subsequently  to  the  defendant's  own  time.  That, 
the  relators  say,  is  made  out  by  the  entries  in  the  parish  books 
from  time  to  time  of  the  payment  of  that  6/.  by  way  of  rent 
and  that  the  defendant's  &tber  and  the  defendant  himself  have 
taken  receipts  expressed  to  be  for  rent  of  parish  land. 

The  agreement  with  the  Earl  of  Portland  is,  without  doubt, 
the  foundation  of  the  whole  contention ;  and  I  am  bound  to 
8ay»  there  is  ambiguity  on  the  face  of  it.  The  Earl's  intention 
in  entering  into  this  agreement  is  by  no  means  clear  to  my 
mind.  From  the  former  part  of  the  instrument  it  might  be  in- 
ferred that  he  was  going  to  take  as  from  year  to  year.  He  pro^ 
mises  to  pay  the  churchwardens  and  overseers  of  the  poor  for 
the  time  being  6L  per  annum ;  and  then  follows  the  sentence, 
which  alone  creates  the  ambiguity :  he  agrees  to  make  such  fur- 
ther assurance  as  counsel  shall  advise,  and  to  set  out  sufficient 
land  of  a  better  value  for  the  performance  thereof,  which  he  would 
either  **  tye  "  for  the  payment  of  the  said  yearly  rent,  or  other- 
wise assure  and  convey  to  such  person  and  persons  and  their  heirs 
as  should  be  nominated  by  the  vestrymen  of  the  said  parish,  or 
the  greater  part  of  them,  to  be  feoffees  in  trust  for  the  same. 
Now,  to  say  the  least  of  it,  that  is  rather  ambiguous,  and  might, 
in  some  degree,  convey  an  impression  that  he  intended  at  the 
time  to  become,  if  he  could,  the  owner  of  the  lands  on  condi- 
tion of  paying  a  fee  farm  rent  to  be  charged  upon  other 
property  of  greater  value.  I  think  that  this  clause,  standing 
alone,  would  not  have  led  up  to  this  conclusion ;  for  it  is  quite 
clear  that  he  was  paying  a  higher  rent  than  had  been  received 
for  this  property  before,  and  in  this  way  the  parish  might 
possibly  acquire  land  of  a  better  rent  to  secure  the  rent  of  this 
particular  land;  but  the  subsequent  passage,  that  he  would 
**  convey  and  assure,"  &c,  and,  therefore,  in  fee  simple,  looks 
very  like  an  intention  of  making  a  permanent  exchange,  either 
by  way  of  rent  or  land  to  be  conveyed  in  respect  of  the  lands 
so  made  over.  At  the  most,  it  can  only  be  said  that  the  agree- 
ment is  ambiguous  in  this  respect. 

It  is  quite  clear  that  no  conveyance,  exchange,  or  charge  was 
made,  and  there  is  no  trace  of  any  having  been  made  by  the 
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Earl  upon  his  property  in  respect  of  this  land,  or  of  any  agree- 
ment having  been  entered  into  with  the  parish  for  that  purpose. 
In  truth,  there  could  not  well  be  any  such.  It  is  scarcely  pos- 
sible to  presume  any  grant,  by  which  the  Earl  made  a  charge 
upon  the  whole  of  his  estate  in  respect  of  this  land.  There  is 
no  evidence  against  the  parish,  although  the  presumption  of 
such  a  grant  in  respect  of  these  charity  lands  may  fairly  be  sup- 
posed to  have  operated  as  an  inducement  to  the  Earl.  But  I 
am  asked  to  make  a  presumption  of  a  much  more  violent  darao- 
ter  than  I  think  I  should  be  justified  in  making.  In  the  first 
place,  the  Earl  must  have  known  that  no  one,  except  by  a 
formal  proceeding  in  this  Court,  could  possibly  make  him  a 
good  title,  and  there  is  no  trace  of  any  such  formal  proceeding 
having  taken  place.  On  the  other  hand,  there  is  evidence  which 
appears  to  be  conclusive  of  the  matter.  In  the  parish  books 
kept  by  the  churchwardens  from  time  to  time^  the  rent  is 
always  entered  as  "  paid  for  land,"  "  for  church  or  poor,"  or 
other  lands.  Sometimes  it  is  entered,  62.  so  and  so,  for  rent, 
but,  coupled  with  the  former  entries,  clearly  pointing  to  the 
receipt  of  this  money  as  rent  for  the  land  in  question. 

But  the  case  does  not  rest  there.  Only  three  receipts  are 
produced  altogether.  One  was  given  in  1849  in  the  time  of 
the  defendant's  father,  before  any  question  had  arisen ;  and  it 
was  admitted  that  although  the  other  receipts  are  lost,  it  may 
fairly  be  presumed  that  they  would  tally  with  the  entries  in  the 
parish  books.  Accordingly,  this  is  found  to  be  the  case.  The 
receipt  given  in  1849  is  a  receipt  in  respect  of  the  rent  of  parkb 
land.  Under  these  circumstances,  it  would  be  impossible  for 
me  to  presume  that  this  parish  land  had  ever  been  sold  to  the 
Earl  in  consideration  of  a  rentcharge. 

The  next  point  I  have  to  con^der  is  the  evidence  in  sop- 
port  of  the  view  of  the  relators,  —  that  the  land  now  held 
by  Mr.  Stephens  is  that  which  has  been  held  and  paid  for  from 
time  to  time  by  the  persons  who  succeeded  the  Earl  of  Port- 
land in  these  estates  as  parish  land.  On  this  point  I  bare 
no  hesitation  in  saying  that  the  agreement  itself,  notwith- 
standing the  apparent  erasure,  when  taken  in  connection  with 
all  the  surrounding  circumstances,  is  proper  to  be  produced 
and  submitted  to  a  jury  :  and  that  the  jury  would  have  to  form 
an  opinion  upon  that  instrument,  coupled  with  the  entries  in 
the  parish  books;  and  it  would  seem  to  be  established  from 
these  entries,  furnishing,  as  they  do,  conclusive  internal  evi- 
dence that  the  6/.  which,  in  the  agreement,  appears  in  some 
degree  to  be  written  upon  an  ei*asure,  and  which  is  the  sum 
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ever  thereafter  entered  on  the  parish  books,  i%  the  real  sum 
mentioned  in  that  agreement  as  the  rent  payable  in  respect  of 
these  six  and  a  half  acres.  No  other  difficulty  arises  on  the 
face  of  the  agreement. 

Many  objections  were  taken  to  the  books  themselves ;  and  I 
thought  it  right  to  look  carefully  at  the  different  authorities 
touching  the  reception  of  evidence  of  this  description.  One  of 
the  latest,  in  which  these  several  points  were  discussed,  is  that  of 
T7u  Mayor,  Sfc,  of  Exeter  v.  Warren,  {a)  That  case  is  cor- 
rectly stated  in  the  marginal  note,  and  seems  to  go  to  almost 
every  objection  that  has  been  raised  here.  Other  Authorities 
show  that  where  an  account  has  been  audited,  it  is  to  be 
regarded  as  an  account  rendered  by  the  person  auditing  it.  In 
this  case  most  of  the  accounts  appear  to  have  been  audited. 
The  whole  book  purports  to  contain  the  churchwardens'  accounts, 
and,  therefore,  requiring  no  signature  at  all.  Questions  might 
arise  on  those  parts  which  are  merely  copies,  but  I  should  be 
inclined  to  admit  the  whole  book,  coming,  as  it  does,  from  the 
proper  custody,  and  purporting  to  be  the  churchwardens' 
accounts.  Independently  of  those  parts  which  are  copied,  there 
is  quite  enough  to  show  that  from  the  time  of  this  agreement 
with  the  Earl  of  Portland,  a  regular  series  of  entries  is  traced 
down  to  the  Countess  of  Devonshire,  and  thence  down  to  1690. 
This  was  the  lady  who  conveyed,  and  through  whom  the  title 
of  the  present  defendant  is  now  to  be  deduced.  Down  at  least 
to  her  time  the  rent  continued  to  be  paid  as  '^  rent  of  parish 
land,"  or  **  church  and  poor  land,  6/.,"  or  terms  of  an  equivalent 
description — one  unvarying  uniform  rent  of  6/.  The  Coun- 
tess of  Devonshire  being  once  reached,  the  whole  matter  thence* 
forward  is  common  ground  between  the  parties.  The  6/.  are 
regularly  entered  from  that  time.  If  thb  sum  be  clearly  traced 
as  payable  in  respect  of  that  land  down  to  the  present  time, 
the  defendant's  documents  prove  that  6/.  were  always  payable. 
They  do  not  show  that  this  sum  was  always  payable  for  this 
same  property ;  but  if  the  6/.  paid  by  the  Countess  of  Devon* 
shire  be  once  identified  with  the  6^  paid  by  the  defendant,  a 
continuing  payment  of  $/.  down  to  the  present  time  will  appear, 
until  we  arrive  at  one  of  the  most  important  documents  in  the  case, 
— the  receipt  taken  by  the  defendant's  own  father  in  1849  for 
**  rent  of  parish  land."  It  then  becomes  impossible  to  say  that 
this  land  has  not  been  traced  from  the  Earl  of  Portland  to 
those  who  took  from  the  Countess  of  Devonshire,  and  from 
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this  lady  the  payment  of  6L  is  traced  down  to  the  pieeent  de- 
fendant, who,  as  well  &s  bis  father,  took  a  receipt  as  for  ^  rent 
of  parish  land."  It  seems  to  me,  therefore,  that  the  title  itself, 
so  far  as  it  goes,  is  successfully  and  condusively  made  ont. 

The  next  objection  is,  that  there  is  really  no  equity  as 
against  the  defendant  or  any  of  his  predecessors  in  title.  As 
regards  the  equity  of  a  party  entitled  to  property  to  have  a 
commission  to  ascertain  the  boundaries  of  his  property,  which 
has  been  confused  with  other  land,  the  case  of  fVahe  y.  Camfen^ 
and  the  other  cases  of  that  description,  have  conclusi?eIy 
established  that  a  privity  must  exist  between  the  party  seeking 
to  have  the  boundaries  ascertained,  and  him  with  whose  pro- 
perty those  boundaries  are  confused.  It  must  not  be  the  case 
of  a  mere  adverse  holding,  as  where  one  of  two  conterminous 
owners,  by  encroadiment,  has  managed  to  mix  his  land  with 
that  of  the  other ;  but  there  must  be  a  privity  between  them. 
The  cases  seem  to  go  the  length  of  saying  that  besides  this 
privity,  there  must  be  some  duty  owing  by  the  party  with 
whose  lands  the  property  of  the  other  has  become  intermixed. 
Looking  through  the  authorities,  I  think  that  the  dearest 
case  of  all  is  that  in  which  the  position  of  landlord  and 
tenant  is  established;  and  that  the  party,  who  once  admits 
that  he  is  a  tenant  in  respect  of  lands,  is  bound  to  hold  those 
lands  wholly  distinct  from  his  own  property,  which  he  has  in 
another  capadty,  and  so  that  his  landlord  amy  at  any  time  ascez^ 
tain  his  own  lands,  and  he  cannot  be  permitted  to  say  that  the 
tenancy  which  once  existed  between  them  is  at  an  end,  and 
that  his  landlord  may  get  his  lands  by  ejectment  or  otherwise 
as.  he  may  think  fit.  He  has  no  right  to  say  that  his  landbrd 
has  not  the  means  of  so  doing  from  want  of  capacity  to  identify 
the  lands. 

But  it  is  said  that  those  lands  were  handed  to  the  Earl  of  Fort- 
land  for  the  express  purpose  of  confusing  them  with  hia  own. 
It  does  not  appear  that  any  transaction  of  that  kind  ever  took 
place,  or  that  those  lands  were  to  be  held  with  his  own  property, 
and  uniler  the  same  right  of  management.  Nothing  so  prepos- 
terous can  well  be  assumed  as  that  the  parish  entered  into  a 
contract  by  which  their  land  was  for  ever  to  be  placed  in  a  con- 
dition, in  which  it  could  not  be  ascertained.  Of  course,  a  gen- 
tleman might  well  hold  all  his  propertj^  or  his  park  without  a 
fence  or  a  visible  unsightly  demarcation  of  boundary,  but  he 
might  at  the  same  time  take  care  to  have  his  property  well  and 
properly  defined  and  bounded,  and  certainly  the  Earl  of  Port- 
land had,  at  least,  that  duty  to  perform. 
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Then  it  is  said  that,  assuming  the  defendant  to  be  a  tenant 
from  jear  to  year,  he  has  no  privity  with  any  of  the  preceding 
tenants;  that,  in  fact,  every  owner  who  comes  into  the  fee 
simple  of  the  estate,  and  finds  land  mixed  up  with  his  own 
property,  and  takes  the  benefit  of  the  arrangement,  is  merely 
a  new  tenant:  and  that  the  landlord  is  not  entitled  to  require 
that  he  should  set  it  out.  I  question  very  much  if  that  poai* 
tion  can  be  maintained,  even  if  its  basis  be  sound,  although  I 
doubt  its  soundness,  upon  the  ground  that  if  a  series  of  land* 
owners  in  fee  simple,  for  their  own  convenience,  be  allowed  by 
the  owner  of  a  small  portion  of  land,  which  is  convenient 
and  suitable  for  their  holding,  to  occupy  that  portion,  and  in 
this  way  it  becomes  mixed  up  with  the  other  property,  it  can- 
not be  said  that,  with  respect  to  the  leasehold  interest,  these 
parties  have  no  duty  to  perform,  because  there  is  no  privity 
between  them.  Take  the  common  case  of  the  lord  of  a  manor, 
and  suppose  him  to  have  resumed  into  his  own  hands  certain 
copyhold  lands,  which  have  for  ages  been  intermixed  with  the 
freehold,  and  then  suppose  the  owner  of  some  freehold  land, 
holding  by  a  totally  different  title,  and  having  no  privity 
with  the  last  holder  of  the  resumed  copyholds,  to  apply  for 
a  grant  of  them,  as  being  convenient  to  his  own  property.  I 
apprehend  that,  taking  a  grant  of  those  copyhold  lands  in  that 
confused  state,  he  would  be  at  all  times  subject  to  the  right 
of  the  lord,  whenever  he  thought  fit  to  resume  them,  as  was 
done  in  The  Duke  of  Leeds  v.  The  Earl  of  Strafford,  (a)  The 
lord  would  have  a  right  to  say  that  the  other,  being  his  te- 
Dant,  and  having  taken  in  that  capacity,  could  not  put  him 
off  when  he  wanted  his  property  by  saying  that  he,  the  lord, 
did  not  know  where  the  property  was,  or,  that  he,  the  tenant, 
oonld  not  possibly  find  it.  It  is  the  duty  of  the  party  taking 
as  tenant,  to  have  his  lord's  property  at  his  disposal  whenever 
the  latter  shall  think  fit  to  require  it  to  be  set  out.  I  think, 
therefore,  that  this  question  of  privity  in  that  sense  does  not  in 
anywise  preclude  the  charity  from  the  right  now  to  have  the 
boundaries  ascertained. 

The  next  objection  is,  that  there  is  no  proof  that  the  defend* 
ant  holds  parish  land  at  all.  In  discussing  this  question,  the 
i^eipt  of  1849  becomes  very  important.  Assuming  it  to 
have  been  established  that  the  six  and  a  half  acres  have  been 
beld  in  some  way  or  other  by  the  successive  owneris  of  property 
taking  through  Lord  Portland,  still  it  is  said  that  the  land 
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held  bj  the  Earl  has  been  subdivided  and  sold  off  to  yarioiu 
persons,  and  that  the  other  holders  have  been  indemnified,  but 
that  the  defendant  has  never  in  any  way  admitted  that  he  had 
the  land  itself.  This  question  seemed  to  me  one  of  some  im- 
portance;  because  there  is  considerable  ground  for  supposing 
or  conjecturing,  if  I  am  at  liberty  to  do  so>  that  at  one 
period,  at  least,  when  the  house  was  held  with  thirty  acres,  it 
was  very  possible  that  no  portion,  or  a  small  portion  only,  of  the 
land  taken  by  the  Earl  was  held  by  the  owners  through  whom 
Mr.  Stephens  claimed.  It  therefore  became  very  important  to 
consider  the  effect  of  the  receipts  for  rent  taken  by  Mr.  Ste* 
phens  and  his  predecessors  in  title.  I  have  not  commented  on 
the  receipt  taken  by  Mr.  Stephens  himself,  further  than  it 
agrees  with  the  receipts  taken  by  his  father,  and  which  I 
think  must  be  held  here  to  be  the  proper  and  ordinaiy  re- 
ceipt given  by  the  party  holding  this  property  in  fee.  Certainly 
there  is  one  receipt  after  the  pariah  had  determined  to  raise  thij 
question,  which  should  scarcely  have  been  given  in  the  ptr- 
ticular  form  in  which  it  was  given  to  Mr.  Stephens  without 
some  intimation  of  the  intended  change.  That  receipt  is  in 
respect  of  **  parish  land  held  as  tenant  from  year  to  year."  It 
was  accepted  by  Mr.  Stephens ;  and  his  father  and  those  before 
him  accepted  receipts  as  *^  for  rent  paid  in  respect  of  [Nirish 
land."  I  cannot  conceive  a  stronger  admission  than  the  receipt 
of  a  document,  which  is  intended  to  be,  and  is  accepted  as,  a  dis- 
charge from  a  payment  made  in  respect  of  a  particular  relation 
between  the  receiver  and  the  party  giving  the  receipt  These 
receipts  have  been  constantly  held  as  pushing  the  doctrine  of  evi- 
dence in  proof  of  the  tenancy  to  a  considerable  extent.  The  case 
of  Hitchinffs  v.  Thompson  (a)  is  one  of  this  kind.  The  question 
was  simply  whether  there  was  evidence  to  go  to  the  jury  of  the 
parties,  who  were  defendants  in  a  replevin  suit,  being  landlords, 
and  the  Court  held  that  the  mere  fact  of  the  acceptance  of  t 
receipt  purporting  to  be  **  for  a  half  year's  rent  for  the  hou.^ 
and  premises  situate  in  the  parish  of  St  Philip  and  Jacob, 
Bristol,  due,"  &c.,  was  quite  sufficient  evidence  to  go  to  the 
jury,  without  proving  the  title  of  the  new  trustees,  to  show  the 
relation  of  landlord  and  tenant.  That  is,  perhaps,  as  strong  an 
instance  as  can  be  produced  with  reference  to  the  effect  of 
receipts  of  that  description. 

The  result  of  this  acknowledgment  of  a  tenancy  has  been  held 
in  a  number  of  cases  to  amount  to  an  estoppel,  so  as  to  prevent 
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the  party  acknowledging  himself  to   be  in  the  position  of  a 
tenaiit  from   afterwards   denying  his   landlord's  right  to  the 
property  for  which  he  is  paying  rent.     There  are  several  cases 
upon  the  subject,  and  in  one  of  the   latest,   Gouldsworih  v. 
Knights  (a),  the  tenancy  under  the  lease  having  expired,  the 
tenant  attempted  to  raise  questions  as  to  how  far  the  trustees 
could  be  said  to  have  any  title  at  all,  and  whether  their  title 
was  not  devested  out  of  them  by  an  assignment  to  new  trus- 
tees, and  vested  in  the  latter,  two  of  whom  were  the  church- 
wardens and  overseers.     It  was  held  that  the  tenant,  having 
acknowledged  the  title  of  the  old  trustees  by  payment  of  rent 
to  them,  was  estopped  from  disputing  their  title,  and  that 
these,  having  conveyed  to  the  new  trustees,  he  was  also  estopped 
from  disputing  the  title  of  the  new  trustees.     In  this  case  the 
circumstance  of  the  father  having  taken  this  receipt,  and  Mr. 
Stephens  having  paid  this  rent,  is  evidence  of  a  new  taking  as 
tenant  from  year  to  year  in  respect  of  land  held  of  the  parish. 
A  difficulty  may  be  said  to  occur  as  to  the  taking,  inasmuch  as  the 
parish  cannot  well  be  the  landlord.     Th6re  is  no^  legal  estate  in 
any  one^  and  no  doubt  in  a  Court  of  Law  it  might  not  be  easy  to 
establish  a  legal  tenancy,  owing  probably  to  the  difficulty  of 
assigning  the  parish  as  the  landlord  and  owner  of  the  property. 
Here  the  information  is  properly  brought  by   the  Attorney^ 
General  as  representing  the  charity,  but  at  the  same  time  I 
think  those  principles  ought  to  hold,  and  I  could  not  allow  the 
defendant  to  escape,  from  the  mere  circumstance  of  there  being, 
strictly  speaking,  at  Law,  no  party  legally  entitled  to  receive 
the  rent.     Nor  could  I  allow  him  to  dispute  the  title  of  the 
parish  —  the  charity  —  to  the  land,  as  held  by  him  at  thb  rent. 
It  is  not  open  to  him  to  say  with  regard  to  those  receipts  which 
he  has  accepted,  that  although  he  paid  the  rent  for  *^  parish 
land,"  yet  be  never  had  any  idea  of  holding  parish  lands  at  all ; 
but  that,  on  the  contrary,  it  was  believed  that  some  part,  at 
least,  of  the  land  might  be  situated  elsewhere,  or  that  the  rent- 
charge  might  be  payable  on  other  property,  and  that  it  was 
only  by  virtue  of  his  contract  with  third  parties  to  pay  this 
rent,  that  those  payments  had  been  made.     Nor  can  he  be 
allowed  to  say  that  if  he  could  have  proved  that  the  parish 
had  cognizance  of  this  fact,  a  very  different  question  would  be 
raised  its  to  whethef  or  not  the  relation  of  landlord  and  tenant 
was  admitted  as  constituted  between  the  parties.     The  parish  is 
entirely  ignorant  of  all  these  transactions  from  1786,  and  in  this 
way  another  principle  of  Law  is  reached,  namely,  that  parties 
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\^^'  ^     making  admiasionflj^  upon  which  others  have  acted,  caniiot  he 

YicB-        allowed  to  retract  thoee  admissions.     If  others  be  led  to  act 

Chancbixox  upon  their  admissions,  it  is  impossible  for  them  afterwards  to 

withdraw,  independently  of  the  mere  estoppel  oonstitnted  bj 

ATToiiinrr.    the  relation  of  landlord  and  tenant,  and  now  acknowledged  by 
^*^^^^      these  parties  who  have  so  taken  these  receipts.     The  resolt  of 
the  authorities  is  collected  by  Mr.  Taylor^  in  his  Book  ^n  Emr 
dence*  (a) 

On  the  word  '^  wilfully,**  the  same  author  gives  an  extnot 
from  the  judgment  of  Mr.  Baron  Parke,  in  Freeman  v«  Cooke  (i), 
to  which  I  would  refer.  I  apprehend,  therefore,  the  result  to 
be  this,  —  that  any  one  who  makes  a  representation  to  another, 
which  this  other  would  reasonably  act  upon,  is  bound  by  that 
representation,  and  cannot  withdraw  from  it  Bat  here  the 
representation  is  of  the  strongest  possible  character ;  and  it  is 
doubtful  whether  this  gentleman  can  withdraw  from  it  under 
any  circumstances,  after  gcHng  on  f<Mr  a  series  of  years  repre- 
senting himself  to  be  the  tenant  of  these  parties;  and  be  would 
place  them  in  a  materially  altered  position  if  he  be  afterwards 
allowed  to  say  that  he  did  all  this  in  a  diffaent  capacity, 
of  which  he  never  informed  these  parties.  In  such  a  cue 
the  question  of  the  Statute  of  Limitations  (c),  and  vanoos 
other  questions  of  that  kind  might  well  arise  with  r^aid  to 
the  real  owners  of  the  property,  on  whose  behalf  these  pay- 
ments are  said  to  have  been  made,  so  that  the  paridi  have 
never  been  informed  that  this  gentleman  has  been  paying  in 
any  other  capBcitj  than  as  their  tenant,  as  is  admitted  in  the 
receipts  taken  by  him.  Under  these  circumstances,  it  would  be 
impossible  to  allow  him  now  to  withdraw.  It  occurred  to  me 
that  there  might  possibly  be  a  reduetio  ad  absurdaumy  if  in  nx 
and  a  half  acres  the  party  were  found  to  have  only  «  hooae  and 
garden.     If  it  were  clearly  proved  that  the  pariah  had  notioe  of 


(a)  **  Every  admismon  which  has 
been  made  with  the  intention  of 
being,  and  which  has  been  aeted 
upon  by  another  person,  is  condu* 
sive  agiunst  the  party  making  it  in 
all  coses  between  him  and  vie  in- 
dividual whose  conduct  he  has  thus 
influenced.  It  is  of  no  importance 
whether  such  admission  be  made  in 
express  language  to  the  person  who 
acts  upon  it|  or  be  implied  from  the 
general  conduct  of  the  party  makine 
It;  for  in  the  latter  case  the  impliea 
declaration  will  be  considered  as 
having  been  addressed  to  every  one 
in    particular  who  may  have  had 


occasion  to  act  upon  it ;  and  the  mle 
of  Law  is  clear,  that  where  one  by 
his  words  or  conduct  wtMiUg  causes 
another  to  believe  in  the  eridenee 
of  a  certain  state  of  things,  aad  in- 
duces him  to  act  on  that  behalf  so  ss 
to  alter  hb  own  previoos  positi<m, 
the  former  is  condaded  from  aver^ 
ring  agains%  the  latter  a  difTereat 
state  of  things  existing  at  the  same 
time.**  Taytor  on  EvidenBe,  Sad 
edit^  1855,  voL  L  p.  670.  pL  7G9. 

(h)  2  Exch.  R.  654.  66S. ;  S.  C 
6  Dowl.  &  L.  187. 

(c)  3  &  4  Will.  4.  c  27. 
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the  state  of  circumstances  and  facts,  so  that  it  would  be  im- 
possible for  them  to  say  that  these  payments  were  made  to, 
and  were  dealt  with  bj  them,  in  the  character  in  which  they 
were  represented  to  have  been  so  made  and  dealt  with,  it  might 
be  a  question  whether  they  could  assume  to  treat  those  payments 
as  anything  more  than  as  having  been  made  on  behalf  of  some 
other  person,  and  not  in  respect  of  that  which  they  knew  this 
gentleman  had  not.  On  the  other  hand,  this  party  being  con-<  Judgment 
tent  to  make  these  pajrments,  and  continuing  to  hold  property 
quite  sufficient,  even  when  reduced  to  the  lowest  state  of  thirty 
acres,  there  was  every  reason  for  the  parish  to  suppose  that  he 
was  holding  the  lands  in  question  as  he  told  them  he  was 
holding  — year  by  year,  as  parish  land. 

The  only  other  defences  which  remain  are  those  two  of  being 
a  purchaser  without  notice,  and  the  question  of  the  Statute  of 
Liimitations.  It  appears  to  me  that,  however  unfortunate  or  mis- 
taken a  party  may  be,  yet,  if  he  purchase  under  a  mistaken  im- 
pression, he  must  abide  by  it.  In  this  case  the  party  has  no  rea- 
son to  complain,  for  he  had  in  his  possession  at  the  time  a  series 
of  receipts  of  rents  taken  by  him  in  respect  of  the  payment  of  6/. 
The  first  and  most  natural  question  asked  by  any  one  who  bears 
of  an  existing  rentcharge  would  be,  to  ask  for  the  last  receipt 
of  the  rentcharge,  to  enable  him  to  ascertain  that  it  had  been 
duly  paid.  If  the  purchaser  had  asked  to  see  that  receipt,  he 
would  have  seen  that  it  was  a  receipt  for  rent  of  parish  land, 
and  no  rentcharge  at  all.  Any  question  of  purchase  without 
notice  seems  barred  most  conclusively  by  this  circumstance. 

With  r^ard  to  the  question  of  legal  interest,  which  could 
scarcely  arise  as  against  a  claim  of  thiff  kind,  I  do  not  see  how 
it  could  be  properly  shaped ;  but  as  to  the  Statute  of  Limita- 
tions, there  has  been  a  recognition  within  a  very  few  years  of 
this  being  land  held  of  the  parish,  and  consequently  the  ques- 
tion of  the  Statute  of  Limitations  does  not  arise. 

The  result,  then,  seems  to  be  that  the  relators  are  entitled  to 
a  decree  in  thi^  form :  — 

Declare  that  the  several  parcels  of  land  mentioned  in  the  me- 
morandum of  agreement  of  the  Ist  of  September  1634,  signed 
by  the  Earl  of  Portland  in  the  pleadings  mentioned,  and  therein 
stated  to  contain  by  estimation  six  acres  and  a  half,  and  to  be 
lying  within  the  New  Park  and  the  several  grounds  of  the  said 
Earl  at  Roehampton,  are  subject  to  a  charitable  trust  for  the 
benefit  of  the  church  and  the  poor  of  the  parish  of  Putney. 
And  declare  that  the  lands  comprised  in  the  said  memorandum 
are  the  same  as  those  in  respect  of  which  the  defendant  and 
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his  late  father  paid  the  annual  rent  of  67.  as  for  rent  of  parish 
land. 

Let  a  commission^  issue  to  inquire  what  are  the  parcels  of 
land  now  in  the  possession  of  the  defendant,  and  lying  inter- 
mixed with  his  lands  at  Roehampton,  which  are  subject  to  the 
said  trusty  as  being  the  parcels  mentioned  in  the  said  memoran- 
dum of  agreement.  And  if  hj  reason  of  the  oonfiision  of 
bounduies,  or  other  circumstances,  the  commissioners  shall  not 
be  able  to  distinguish  within  the  lands  held  by  the  defendant 
the  particular  parcels  of  land  subject  to  the  said  tmst,  or  any 
one  or  more  of  them,  then  they  are  to  set  out  such  quantity  of 
lands  now  in  the  possession  of  the  defendant  at  Roehampton  as 
may  be  of  equal  value  with  the  charity  lands,  or  so  much 
thereof  as  cannot  be  distinguished  or  ascertained,  as  aforesaid. 
Then  the  usual  directions,  and  reserve  further  considerations, 
as  in  The  Duke  of  Leeds  v.  The  Earl  of  Strafford,  {a) 

Solicitors:  Hare  Sf  fFhiffield;  and  Tatham,  Upton,  jf 
Johnson. 


(a)  4  Yes.  480. 


INDEX 


TO 


PRINCIPAL    MATTERS. 


ACCOUNT. 
ACCOUNT. 

See  Railwt^  CmUradf  3. 

Books  of  Account  ordered  to  be  taken  as  primd 
Jade  Evidence  'n  a  Case  in  which  the  Decree  was 
made  prior  to  Chancery  Practice  Amendment 
Act     See  Praetiee,  1<X  and  21. 

ACKNOWLEDGMENT. 

Acknowledgment  hj  Feme  covert  under  S  &  4 
Wm.  4.  c.  74.,  need  not  precede  Enrolment. 
See  m/e. 

ADMINISTRATION. 

The  Court  will  order  payment  out  of  Court  of 
a  sum  of  money  under  20^  to  the  widow  of  the 
pcnoa  entitled  thereto,  without  administration 
being  taken  out.  Caaemdttrw.Teaadaie(y.C,lL\ 
513. 

ADVANCEMENT. 
See  Creditor, 

AFFIDAVIT. 

Erasure  in  foreign  Affidavit  not  verified  by  Notary. 
See  Praetiee,  18. 

Mark  of  Marksman  in  a  foreign  Affidavit  not  veri- 
fied by  NoUry.     See  Practice,  18. 

An  Affidavit  in  the  Body  of  which  Sums  of  Money 
were  set  out  in  Figures  and  not  written  in  Words 
at  length  not  directed  to  be  filed.  See  Praetiee^ 
28. 

Affidavit  unnecessarily  long.     See  I^aetiee,  41. 


For 


AGREEMENT, 
by  Letter.    See  Leeaor  and  Leuee,  S. 


ALIEN. 

Devise  in  Trust  for.     See  fTiBy  IS. 
EQ. — ^VOL.  IIL 


ASSETS. 

ANNUITY. 

On  what  Fund  charged.     See  fHU,  15. 
Perpetual.     See  WUI,  17. 

APPEARANCE. 
Entering  Appearance.     See  Praetiee,  11. 

ARBITRATION. 

In  an  agreement  for  a  lease  of  a  coal  mine  was 
contained  a  provision  that  the  duration  of  the 
lease,  the  annual  rent,  and  the  other  terms  of  it 
should  be  determined  by  two  persons  as  arbitra- 
tors, who  were  empowered  to  appoint  a  third  as 
umpire.     An  award  was  made,  by  which  the 
terms  were  settled,  but  it  was  objected  to  by 
the  lessee  on  several  grounds :  —  1.  That  one  cif 
the  arbitrators  relied  exclusively  on  another  per-, 
son  to  report  upon  the  state  of  the  mine,  and  did 
not  examine  it  himself.     2.  That  no  witnesses 
were  examined.      S.    That  the  two  arbitrators 
did  not  form  their  own  judgment  with  respect 
to  the  terms,  but  that  they  left  those  terms  to 
be  settled  by  the  umpire,  whose  judgment  they 
adopted.     And  4.  That  the  arbitrators  did  not 
sign  the  award  together  and  at  the  same  time. 

Heldf  that  the  award  was  bad  on  the  third 
objection. 

Held  also,  that  it  is  not  necessary  that  wit- 
nesses should  be  examined  under  a  reference  to 
persons  of  skill  to  put  a  value  upon  property. 

Held  also,  that  three  years  and  a  half  having 
elapsed  after  the  possession  had  been  abandoned, 
and  before  the  filing  of  the  bill,  was  a  sufficient 
answer  to  a  suit  for  specific  performance. 

Semble,  that  an  award  should  be  ngned  by 
arbitrators  contemporaneously.  Eadi  v.  WU' 
Uama  (L.  C),  244. 

ASSET& 
Admission  o£     See  fFilZ,  4 ;   ExectUor,  S. 
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ASSIGNMENT. 
See  Deed,  1. 

Subject  to  Debts.     See  Deed^  S. 

1.  The  rule  that  he  who  comes  into  Equity 
must  do  equity,  memns  that  a  plaintiflT  seeking 
the  assistance  of  the  Court  must  do  justice  as  to 
the  matter  in  respect  of  which  that  assistance  is 
asked,  but  does  not  authorize  the  Court  to  im- 
pose upon  the  plaintiff  terms  relating  to  a  matter 
independent  of  that  in  respect  of  which  the  re- 
lief is  sought. 

By  a  deed  dissolving  a  partnership,  A.  assigned 
to  B.  certain  shares,  part  of  the  partnership  pro> 
perty,  which  were  stated  in  the  deed  to  be 
transferable  by  delivery  of  the  certificates,  and 
ooyenanted  with  B.  for  further  assurance.  The 
certificates  were  at  the  same  time  handed  over. 
By  the  same  deed  B.  covenanted  to  indemnify 
A.  against  all  liabilities  of  the  partnership  exist- 
ing at  a  certain  time.  It  afterwards  turned  out 
that  some  further  act  on  A.*s  part  was  necessary 
to  complete  the  transfer,  and  A.  refused  to  com- 
plete it,  on  the  ground  that,  afler  the  execution 
of  the  deed,  he  had  been  obliged  to  satisfy  some 
of  the  liabilities  of  the  partnership,  against 
which  B.  had  covenanted  to  indemnify  him. 
These  liabilities  were  not  connected  with  the 
sliares  in  question. 

Held,  on  bill  filed  by  B.,  that  he  was  entitled 
to  have  the  transfer  at  once  completed,  leaving 

A.  to  his  remedy  at  law  on  the  covenant  of  in- 
demnity. 

Per  the  Loan  Justice  TuaNca.  The  rule  that 
he  who  comes  into  Equity  must  do  equity  would 
have  applied  if  the  liability  under  the  covenant 
of  indemnity  had  been  incurred  in  respect  of 
the  shares  in  question.  GUmm  v.  Goldamid 
(Lords  J  J.),  106. 

2.  A.  and  W.  mortgaged  their  shares  of  a 
fund  in  Court  to  B.  for  1000/.,  W.  being  only  a 
surety  for  A.  B.  obtained  a  stop  order,  and  after- 
wards assigned  his  security  to  X.  and  Y.,  the 
trustees  of  his  marriage  settlement  No  fresh 
stop  order  was  obtained  by  X.  and  Y.,  nor  was 
any  notice  of  the  assignment  given  to  W.  C, 
who  was  the  general  solicitor  of  B.,  afterwards 
presented  a  petition  in  A.*s  name  for  the  pay- 
ment out  of  Court  of  A.*s  share,  which  petition 
contained  a  false  statement,  that  A.  had  paid  to 

B.  500^.  in  respect  of  his  debt  C.  also,  without 
authority,  instructed  counsel  to  appear  and  con- 
sent for  W.  and  B.,  and  A.*s  share  was  paid  out 
of  Court  without  the  privity  of  W.,  B.,  X.,  or 
Y. 

ffeldt  that  it  is  not  necessary  to  give  a  surety 
notice  of  an  assignment  of  the  debt,  and  that  W.*s 
share  was,  therefore,  not  discharged  by  his  re- 
ceiving no  notice  of  the  assignment  to  X.  and  Y. 

Hddt  that  whatever  rights  the  omission  of  X. 
and  Y.  to  obtain  a  fVesh  stop  order  might  give 
to  their  cetttti  gue  trusU  against  them,  it  gave 
none  to  W. 

JTdd,  that  as  C.  hsd  no  authority  to  act  for  B. 
or  W.  in  the  matter  of  the  petition,  neither  B. 
nor  W.  was  bound  by  the  statements  in  the  peti- 
tion, or  answerable  (br  the  order  made  upon  it ; 
and  that  in  this  respect  B.  and  W.  stood  on  the 
same  footing,  the  fact  that  C.  was  B.*s  general 
solicitor  making  no  difference. 

HM,  that  W.*s  share  was  liable  for  any  defi-   I 


ciency  of  A.'s  share  not  oeeadoiied  by  the  deCnk 
of  the  creditor,  and  that  the  esse  of  the  principal 
security  being  lost  through  an  orderof  the  Cosrt 
formed  no  exception  to  the  rule. 

The  Court,  of  its  own  motion,  ordered  tte 
solicitor  (who  appeared  from  the  evideoee  in  ths 
cause  to  have  given,  without  authority,  caostA 
briefe,  by  means  of  which  a  fimd  m  Court  m 
disposed  of  adversely  to  the  interestiofthepixtia 
on  whose  behalf  they  were  given)  to  Aow  aax 
why  he  should  not  be  struck  off  the  roll  Witd- 
ley  ▼.  BaUow  (Lords  JJ.),  859. 

ATTACHMENT. 

Taking  the  Person  of  a  Debtor  under  s  Decra 
re<;istered  under  1  k  2  Viet  c  Iia^npos  n 
A  ttachment  is  not  a  saUs&etion  of  the  debt  See 
DtUor  amd  Creditor,  d. 

ATTESTING  WITNES& 
Proofof  Deedby,inanfirpaHsCsse.   SecDee^S* 

AUCTIONEER. 

Expenses  of  Sale  by  Mortgagee  AnetioMer.  Se« 
Mortgage,  1. 

AWARD. 

When  a  bill  is  filed  to  enforce  an  awird  vfaichhe 
not  been  made  a  rule  of  the  Cburt  of  Chsnefrr, 
the  case  is  governed  by  must,  if  not  sll,  of  tbe 
principles  on  which  the  Court  acts  io  taa»  &r 
the  specific  performance  of  sgrecmcnti  Ar 
the  Loan  Justice  Turxu  :  When  psrtiei  taw 
submitted  matters  to  arbitration,  the  Cooit  io« 
terferes  to  enfi;>rce  the  award,  on  the  groaod  tbit 
what  the  arbitrator  haa  decided  ooostitutct  u 
agreement  between  the  parties.  If,  thefffer*. 
the  award  is  excessive,  or  incapable  of  beoj 
worked  out  consistently  with  the  tenw  of  t.« 
submission,  the  award  is  to  that  estest  ineafiabk 
of  being  enforced,  as  it  constitutes  so  sgreesest 
betweeuihe  parties  so  &r  only  as  it  is  sathoroed 
by  the  submission. 

Whether  the  Court  will  to  any  extent  «ft« 
an  award  whi^  it  cannot  wholly  enknt,  » 
which  does  not  dispose  of  the  whole  of  the  •»!" 
ters  referred  to  the  arbitrator,  faore. 

The  extent  of  the  rule  in  Wieod  v.  Grifi^  i\ 
Sw.  43. ),  that  the  unreasonableness  of  sn  •*»« 
is  no  defence  to  a  suit  for  its  vpecxdc  prtfcna- 
ance.  considered.  NickeU  v.  Hameoek  (Lor* 
JJ.),  689. 

BANKER& 

Mortgage  on  Lands  to  secure  Balance  of  Aee*''* 
current.     See  Uttury^  1. 

BANKRUPTCY  CONSOLIDATION  iCt 

1849. 

Bill  filed  by  the  assignees  of  a  faankropt  to  «t 
aside  deeds  executed  by  the  bankrupt  on  ^ 
ground  of  fraud,  ._ 

Heldt  that  notice  by  the  answer  of  the  s«^< 
of  the  intention  to  dispute  the  bankreptty, » 
not  satisfy  the  235th  section  of  the  Bsakwt* 
Law  Consolidation  Aet,  1849;  mi  tfast  *tr« 
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days  after  rcgoinder  **  means  **  ten  days  after  the 
cause  is  at  issue."  FluuuU  ▼.  Hwm*  (V.  €.  K), 
855. 

BENEFIT  BUILDING  SOCIETY. 

Notwithstanding  the  arbitration  clauses  in  the 
Friendly  Societies  Act,  10  Geo.  4.  e.  56.  sec  S7. 
&  S8.,  incorporated  in  the  Building  Societies 
Act  by  section  4.  of  6  &  7  Wm.  4.  o.  32.,  a 
Court  of  Equity  has  jurisdiction  to  entertain 
questions,  arising  in  a  suit  by  a  member  against 
a  building  society,  for  redemption  of  his  security 
for  moneys  advanced,  because  no  means  are  pro- 
vided by  those  Acts  for  working  out  a  decree 
for  redemption,  deliTcry  of  deeds,  and  conse- 
quential directions. 

One  of  the  rules  of  a  building  society  contained 
a  provision  that  the  directors  should  allow  to  a 
member  (the  amount  of  whose  shares  had  been 
advanced  t4>  him  on  mortgage)  the  same  propor- 
tion of  profits  per  share  as  was  allowed  to  with- 
drawing members,  and  the  directors  had  allowed 
to  withdrawing  members  a  sum  as  the  share  of 
profits  made  by  the  society. 

Mdd,  that  in  a  suit  by  an  advanced  member 
for  redemption,  be  was  entitled  in  amount  to  the 
same  sum  per  share  by  way  of  profit,  as  had  been 
allowed  by  the  society  to  members  withdrawing 
from  it. 

A  member,  the  amount  of  whose  shares  had 
been  advanced  to  him  on  mortgage,  cannot  claim 
to  have  the  securities  delivered  up  to  him  on 
payment  of  the  amount  advanced,  and  interest 
thereon ;  but  he  can  only  do  so  on  payment  of 
his  monthly  subseriptionsand  redemption  moneys, 
which  would  be  payable  by  him  during  the  aetwii 
eziateDce  of  the  society,  and  he  is  bound  to  pay 
up  such  monthly  subscriptions,  &&,  until  all  the 
members  are  paid  the  amount  of  their  respective 
shares,  and  thereby  the  society  terminated. 
FkmiMg  v.  &//(L.  C),  14. 

BETTING  DEPOSITa 
See  irt2Z,8. 

BIDDINGS. 
Opening  Biddings.     See  Fender  and  Purehoier,  S. 

BILL. 

Taking  Bill  pro  etmftuo.     See  Practice,  25. 
Service  of,  on  Defendant  out  of  Jurisdiction.     See 

Practice,  29. 
Taking  Bill  pro  eonfeeao  against  infant  Defendant 

out  of  Jtirisdiction.      See  fVue/iee,  35. 
Fding  written  Bill.     See  Practice,  45. 

BILL  OF  EXCHANGE. 
Destroyed.     See  Demmrrer,  3. 

BOROUGH  ENGLISH. 

See  ma,}9. 

CHANCERY   PRACTICE   AMENDMENT 

ACT. 

See  lieadimgf  1,  2. ;  P^aeUee,  5,  7,  38,  42. 


CHARITABLE  SEQUEST. 
See  WiO,  14. 

CHARITABLE  TRUST& 

By  an  indenture,  dated  the  Srd  Deo.  1751,  nine- 
teen trustees  were  appointed  of  a  Methodist 
chapel  at  Birstal,  then  re  -ently  erected  and  built 
by  subscription,  and  described  as  being  in  the 
possession  of  one'  John  Nelson  (the  preacher 
there),  to  bold  the  same  upon  trust  {inter  alia) 
to  permit  John'  Wesley  during  his  Itfo,  and 
after  his  death  to  permit  Charles  Wesley,  and 
after  his  death  to  permit  William  Grimshaw 
to  appoint  the  preacher ;  and  after  the  death  of 
the  survivor,  upon  trust ;  **  that  the  trustees,  or 
the  migor  part  of  them,  should  at  all  times  there- 
after, monthly  or  oftener,  at  their  discretion, 
nominate^  and  appoint  one  or  more  fit  person  or 
persons  to  preach  and  expound  God*s  Holy  Word 
in  the  said  house,  in  the  same  manner  as  near  as 
might  be  as  God's  Holy  Word  was  then  preached 
and  expounded  therein.**  In  1782  the  then 
trustees  of  the  charity  executed  a  deed,  purport- 
ing to  vary  the  trusts  already  declared  by  the 
deed  of  1751  relating  to  the  appointment  of 
preachers.  The  mode  of  appointment  of  preach- 
ers prescribed  by  the  deeds  of  1751  and  1782 
was,  it  was  alleged,  contrary  to  the  general  rules 
and  regulations  and  system  of  Methodism,  as 
founded  and  always  adopted  by  John  Wesley, 
whereby  the  appointment  of  preachers  was  abso- 
lutely vested  in  a  body  called  the  '*  Conference.** 
On  an  information  filed  by  relators  in  1853,  to 
have  the  deeds  of  1751,  17b2,  and  subsequent 
deeds  corrected,  on  the  ground  that  they  did  not 
sufficiently  declare  or  adequately  protide  for  the 
paramount  objects  of  the  charity,  and  to  have  the 
trusts  declared  upon  the  footing  of  and  consist- 
ently with  the  present  system  of  Mediodism, 
which  gave  the  right  of  appointment  of  preachers 
to  the  Conference, — 

Held  (reversing  the  decision  of  the  Court  be- 
low), that  the  terms  of  the  trust  deed  of  1751 
were  sufficiently  clear  and  unambiguous,  and 
that  extrinsic  evidence  could  not  be  let  in  to 
show  that  they  were  inconsistent  with  the  general 
system  of  Methudism. 

Where  parol  evidence  is  tendered  for  the  pur- 
pose of  varying  or  contradicting  the  terms  of  a 
written  deed,  it  will  not  be  admitted.  But  where 
such  is  tendered  to  eiwble  the  Court  to  under- 
stand in  what  sense  certain  words  are  used  in  a 
deed,  it  is  admissible. 

Some  observations  attributed  to  the  Loan 
CHANCKLtoa,  in  Attorney' General  v.  Hardy  (1 
Sim.  N.  S.  338 — 357.),  as  to  what  the  Court 
would  do  in  the  case  of  appointing  new  trustees, 
and  as  to  dismissing  soma  trustees  who  did  not 
sympathise  with  the  general  body  of  the  trustees, 
—  corrected.  Attorney'  General  v.  Cktpham 
(L.  C.),702. 

CHARITABLE  TRUSTS  ACT,  1853. 

Where  one  of  the  univerntiea  or  colleges  named 
in  the  Charitable  Trusts  Act,  1853,  sect  62.,  is 
jointly  interested  in  a  fund  in  Court  with  another 
institution  not  so  named,  an  application  may  be 
made  to  the  Court  of  Chancery  on  behalf  of 
such  university  or  college,  without  apply^*^S  ^^' 
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CHARITY. 


COMMISSION. 


the  lanction  of  the  Charitable  Commiasionen. 
MeyricA'i  Charity  (Re)  (V.  C.  K.),  1010. 

CHARITY. 

1.  In  1851  (5Edw.6.)  the  Chelmsford  Grammar 
^  School  was  founded  by  royal  charter  for  the  in- 
struction of  boys  in  grammar,  under  the  direction 
of  four  governors,  bearing  the  rank  of  knight- 
hood, as  a  body  corporate,  who  were  empowered, 
with  the  advice  of  the  Bishop  of  London  fi>r  the 
time  being,  to  make  statutes  and  ordinanoes  for 
the  government  of  the  school. 

Qtutre,  whether  the  Court  has  jurisdiction  to 
appoint  a  board  of  eight  trustees  to  act  with  the 
governors  in  the  administration  of  the  school. 

Hdd,  that  even  if  the  Court  bad  jurisdiction  to 
appoint  such  a  board  it  was  unnecessary  to  do 
so,  no  mismanagement  being  alleged  against  the 
present  governors. 

Held  also,  that  a  sound  religious  education,  ac- 
cording to  the  doctrines  and  discipline  of  the 
Church  of  England,  was  among  the  objects  of 
the  founder  in  instituting  this  school,  and  that 
such  religious  education  should  be  according  to 
the  statutes  and  ordinances  from  time  to  time 
made  by  the  governors,  pursuant  to  the  powers 
contained  in  the  charter. 

The  two  classes  of  cases  with  respect  to  Dissen- 
ters, the  one  following  the  Warwick  School  Case, 
and  the  other  that  of  the  Attorney  ^  General  v. 
CuHMont  have  carried  the  jurisdiction  of  the  Court 
of  Chancery  as  to  charities  of  this  description  to 
the  extreme  limit. 

Mdd  further,  wiUi  regard  to  the  head-money  to 
be  paid  by  the  boys,  that  it  would  approach  nearer 
the  original  foundation  as  a  free  school  if  ex- 
emption from  further  payment  should  be  deter- 
mined by  seniority.  Chelmsford  Grammar 
School  (Re)  (V.  C.  K.),  517. 

2.  A  testator  gave  an  estate  (which  he  stated  to 
be  let  at  47iL  a  year)  to  a  corporation  in  trust  to 
make  certain  annual  payments  amounting  to  40^ 
a  year  for  certun  charitable  purposes,  and 
directed  that  while  certain  parliamentary  impo- 
sitions continued,  what  the  corporation  could 
not  *' spare  out  of  the  overplus  of  rent,  vis.,  7/.," 
should  be  deducted  out  of  certain  of  the  chari- 
table payments.  The  rents  having  considerably 
increased, — Held,  by  the  Macter  of  the  Rolls, 
that  neither  the  corpomtion  nor  the  charities 
were  entitled  to  the  whole  of  the  increase,  but 
that  the  corporation  was  entitled  to  7-47ths  of 
the  increased  rents,  subject  to  ordinary  expenses 
of  taxes,  repairs,  and  management,  and  that  the 
charities  were  entitled  to  the  rest. 

Heldt  by  the  Loan  Justice  TaaHBA  (the  Lord 
Justice  Knioht  Beucb  doubting),  that  this 
decision  was  right 

Pdr  the  Loan  Justice  Tuehbe.  The  question 
whether  the  corporation  was  entitled  to  the  whole 
surplus  depended  on  this,  whether  on  the  con- 
struction of  the  will  the  testator  intended  to  give 
to  the  corporation  the  surplus  of  the  then  rent, 
after  certain  definite  payments,  or  to  give  them  a 
certain  proportion  of  that  rent.  Attorney-  General 
r.  Corporation  of  Beverley  (Lords  J  J.  ),  549. 

S.  Lands  were  held  by  P.  under  an  agreement 
dated  in  16S4,  in  which  it  was  admitted  that  they 
belonged  to  the  church  and  poor  of  the  parish  and 
were  intermixed  with  and  4Upersed  amongst 
other  freehold  lands  belonging  to  P.,  who  agreed 
to  pay  61  annually   *<a8  a  full  and   valuable 


yearly  rent  and  satia&etion  *  lor  the  mmt,  ad 
also  to  further  assure  and  set  ont  sufficioit  iasd 
of  a  better  value,  which  he  would  ather  'tjc* 
for  the  payment  of  the  said  rent,  or  otherwise 
assure  and  convey  to  feofiees  in  trust  (or  the 
same.  The  6L  a  year  were  regularly  psid  by 
the  suceessive  owners  of  the  freehold  estate,  or  of 
a  portion  thereof^  and  were  entered  in  the  psrisb 
account  books,  and  receipts  were  given  and  re- 
ceived as  and  **  for  parish  land  **  down  to  1S4S. 
when  a  portion  of  the  estate  was  pnrehssed  fcr 
the  defendant's  fiither,  who^  as  well  as  the  dcfo- 
dant,  had  regularly  pNsid  the  6^  per  annom,  aod 
taken  receipts  as  **  in  respect  of  pariah  land' 
down  to  the  present  time.  The  boaodanei 
having  been  confused  and  lost,  and  there  beisg 
no  trace  of  any  conveyar^e  or  asaursnee  as  aws- 
tinned  in  the  agreement,  an  infimnatkn  «» 
filed  by  the  parish  for  a  commission  to  sscertiia 
boundaries,  or  to  have  other  lands  of  equal  nine 
conveyed  for  the  purposes  of  the  trust :—   . 

Hdd:  1.  Thatthe  agreement  and  pariah  boob 
were  suflicient  evidence  of  an  original  teoaflcf 
from  year  to  year,  and  that  the  receipts  takca  br 
the  defendant,  and  those  through  (vboo  be 
claimed  in  respect  of  the  paymenta,  veic  t 
suflicient  admission  to  fix  him  with  and  to  ert<^ 
him  from  afterwards  denying  such  teosncy. 

Entries  in  parish  account  books  esmingfiromtbc 
proper  custody,  and  purporting  to  cootsio  tbe 
churchwardens*  accounto  of  moneys  reeeifed  » 
rent  of  parish  Und,  are  evidence  of  the  fat  ^« 
tenancy. 

Hdd :  S.  That  the  tenancy,  beingonceadmittei 
the  duty  of  keeping  the  lands  distinct  is  reco- 
gnised as  existing  between  the  parties,  sad  that 
the  successive  changes  of  ownership  did  not  de- 
stroy the  privity  of  estate  existing  betweca  land- 
lord and  tenant,  so  as  to  preclude  the  kma 
from  having  a  commission  to  ascertain  «nd  st 
out  his  land,  and,  on  the  expiration  of  the  t^ 
nancy,  from  reclaiming  his  property. 

Where  there  is  no  privity  whatever  betwwetva 
parties,  an  between  the  owners  of  cootensineai 
lands,  and  one  party  having  no  duty  to  keep  t^e 
lands  distinct,  has  merged  a  portion  of  tbeocb^s 
land  in  and  incorporated  it  with  bis  ova  there 
is  no  Equity  to  sustain  a  suit  in  this  Coait  to 
ascertain  boundaries,  but  the  parties  will  be  left 
to  their  remedy  at  Law. 

A  party  purchasing  an  estate  under  the  impm- 
sion  that  it  is  an  estate  in  fee  simple,  saidto  be  mb- 
ject  to  a  perpetual  rent-charge,  without  reqairics 
the  production  of  the  last  receipt  of  the  rest, 
from  which  the  nature  of  the  tenure  voald  ap- 
pear, must  take  the  consequences  of  his  ova 
laches,  if  it  turn  out  that  the  estate  ii  not  a  fo 
simple,  but  only  a  tenancy  from  vcar  to  ycsr: 
and  he  will  not  be  allowed  to  set  upatsdefrMt 
that  he  had  no  notice  of  such  tenancy.  Attortff 
Generalv,  Slqthen*  (V.  C  W.),  107& 

CHIEF  CLERK'S  CERTIFICATE. 

Notice  of  Motion  to  vary,   abandoned,  Cotf  ^ 
See  Practice,  27. 

CHURCH  LEASE. 
See  IauuU  Oaueet  CommtHdaium  Ad,  1M5,S. 

COMMISSION. 

To  ascerUun  boundaries.     See  (Parity,  S. 


COMMON  LAW  PROCEDURE  ACT. 


COPYHOLDS. 
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COMMON  LAW  PROCEDURE  ACT. 

Application  of,  to  Courts  of  Equity.     See  Prac' 
tiee,6. 

I.  The  Common  Law  Procedure  Act,  1854, 
18  retrospective  in  its  operation. 

Hdd,  that  the  words  of  the  1 2th  section  of  this 
Act,  1854,  **  in  any  case  of  arbitration,**  would  in- 
clude the  appointment  of  an  umpire  under  an  arbi- 
tration clause  con  tabled  in  a  company's  special  Act, 
1 851,  by  reference  to  the  arbitration  clauses  of  the 
Companies  Clauses  Consolidation  Act,  1845,  in  a 
esse  which  the  machinery  of  the  latter  Act  could 
not  reach. 

Hetdaho,  that  this  Court  has  jurisdiction,  under 
the  Common  Law  Procedure  Act,  1854,  to  ap- 
point an  umpire  in  a  case  where  the  arbitrators 
differed,  the  Companies  Clauses  Consolidation 
Act,  under  which  the  arbitration  was  to  proceed, 
not  providing  for  this  particular  case. 

Qiuere,  whether  the  word  *<  document  **  may  not 
include  an  Act  of  Parliament.  Arbitration  6a- 
twten  W.  H,  Lord  and  Governor  and  Company 
of  Copper  Miner$  m  England  (iZe)  (V.  C.  W.), 
197. 

8.  The  defendant  pleaded  equitable  pleas  of  set- 
off to  an  action  at  Law,  and  the  plaintiff  at  Law 
having  replied,  issue  was  joined.  The  defendant 
then  filed  a  bill  for  an  account  and  injunction,  in 
which  he  stated  the  same  case  as  in  his  pleas, 
slleging  that  the  accounts  were  intricate^  and 
claiming  a  balance. — Held,  that,  issue  having 
been  taken  on  the  pleas,  they  must  be  taken  as 
showing  a  good  defence  to  the  action  at  Law ; 
and  there  being  nothing  to  show  that  the 
accounts  could  not  be  taken  in  a  Court  of  Law, 
the  injunction  was  reftised.  Farebnthgr  v. 
WeUkman  (V.  C.  K.),  383. 

3.  In  an  action  at  Law  the  defendant  applied 
for  leave  to  plead  an  equitable  plea  under  the  8Srd 
section  of  the  Common  Law  Procedure  Act, 
1854,  which  application  was  refused.  He  then 
moved  in  Equity  to  restrain  the  action  at  Law, 
on  the  same  grounds  on  which  his  application  in 
the  Court  of  Law  was  founded.  The  injunction 
was  granted,  but  on  the  terms  that  he  should 
confess  judgment  in  the  action,  and  pay  into 
Court  a  sum  equivalent  to  what  might  be  re- 
covered in  the  action.  Magjuxy  v.  Mintt  Royal 
Society  (V.  C.  K.),  377. 

COMMON  SOCAGE. 

See  Exchange, 

CONDITION. 
Subsequent.     See  mu,  11. 

CONDITIONAL  PURCHASE. 
See  MoHgagCf  5. 

CONFLICT  OF  LAWS. 
See  Huiband  and  Wife^  4. 

CONSIGNEE. 
See  Wui  India  Estate. 
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CONSTRUCTION  OF  WORDS. 

Child  or  Offspring."     See  WW,  3. 
Children  already  bom,**  held  to  apply  to  il1egiti« 
mate  Children.     See  Settlement,  3. 
Children  already  or  hereafter  to  be  born.**     See 
;ri^  11. 

Cousins."     See  Will,  IS. 
Household  Furniture.'*     See  Will,  8. 
Mines  or  Minerals,"  Limerock.     See  Deed,  4. 
Moneys."     See  Will,  8. 
Surviving."     See  WtO,  9. 

CONTEMPT. 
See  Ward  of  Court. 


CONTINGENCY. 

Colourable.     See  Uenry,  S. 

CONTHACT. 

Contract  by  a  Director  of  a  Joint  Stock  Company. 

See  Joint  Stock  Companiee  RegiUtation  Act,  1 . 
Rescinding  Contract,     See  Vendor  and  Purchaaert 

5. 

CONVEYANCING  COUNSEL  OF  COURT. 

See  Practice,  8. 

Practice  as  to  Reference  to  conveyancing  Counsel 
of  Court  respecting  Title.     See  Purchase. 

COPYHOLDS. 

See  Practice,  46. 

Devise  for  Life  cannot,  under  11  Geo.  4.  and 
1  Will.  4.  e.  47.  bar  contingent  Interests  under 
Will  of  unborn  Persons.  See  Vendor  and  Pmr^ 
eaeer,  3. 

1.  By  the  custom  of  the  manor  of  D.  in  the 
county  of  S.,  the  widow  of  a  copyholder  is  en- 
titled to  have  for  her  free-bench,  or  customary 
dower,  the  whole  of  the  lands  holden  of  that 
manor  of  which  ber  husband  was  **  at  any  time 
during  the  marriage  seised  for  an  estate  of  in- 
heritance." In  1843,  A  married.  In  1851, 
copyhold  land  held  of  the  manor  of  D.  was  sur- 
rendered to  A  for  life,  with  remainder  to  the 
use  of  such  person  as  he  should,  by  surrender  or 
will,  appoint ;  and,  in  default  thereof,  to  the  use 
of  A.,  his  heirs  and  assigns,  according  to  the 
custom  of  the  manor  of  D.  A.  was  admitted 
tenant  of  the  land  so  surrendered,  to  hold  the 
same  unto  A.,  hit  heirt  and  aseigne  for  ever, 
according  to  the  custom  of  the  manor,  and  he 
continued  tenant  on  that  admittance  up  to  his 
death.  By  his  will,  dated  in  1846,  A.  devised 
all  his  copyhold  lands  to  C,  upon  trusts,  for 
sale.  Bdd,  that  the  widow  of  A.  was  entitled 
to  her  free-bench,  according  to  the  custom  of  the 
manor. 

The  Dower  Act  (3  &  4  Will.  4.  c  105.)  refers 
only  to  estates  which  pass  by  deed,  and  not  by 
surrender.     Powdrell  ▼.  Jonee  (V.  C.  S.),  63. 

3.  Where  the  party  entitled  to  the  legal  estate 
in  copyholds  has  been  admitted,  and  the  legal 
estate  descends  on  his  death  to  his  customary 
heirs,  who  disclaim,  the  consent  of  the  ^o^^  ^^^^ 
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COPYRIGHT. 


be  necessary  to  a  vesUng  order.     Howard  (l?e) 
(V.C.W.),846. 

COPYRIGHT. 

By  an  agreement  between  F.  and  S.  and  B. 
it  was  provided  that  &  and  B.  should  publish  a 
book  written  by  F.,  that  he  should  ituperintend 
the  printing,  and  that  the  profits,  after  deduct- 
ing eipenses  and  eoromission,  should  be  equally 
divided.  That,  if  any  subsequent  edition  should 
be  required,  F.  should  make  ail  requisite  altera- 
tions, and  S.  and  B.  should  publish  the  second 
and  every  subseouent  edition  on  the  above 
terms.  Two  editions  were  published  under  this 
agreement,  and  before  the  second  wss  sold  off 
the  defendant,  W.  G.  B..  advertised  a  third 
edition  prepared  by  F.  The  plaintiffs,  to  whom 
the  interest  of  S.  and  B.  under  the  contract  had 
been  assigned,  and  the  unsold  copies  made  over, 
applied  for  an  injunction. 

Hdiy  that  the  agreement  did  not  vest  the 
copyright  in  S.  and  B.  alone. 

Ter  the  Loan  Justick  Tuawaa,  if  it  created  a 
partnership,  such  partnership  was  not  a  partner- 
ship in  the  copyright,  and  the  act  complained  of 
oould  not  be  treated  as  an  improper  dealing  with 
partnership  property. 

Tvr  the  Loan  Justice  Kwioht  Bruci,  if  S. 
and  B.  had  been  ready  to  perform  th«r  part  of  the 
agreement,  they  could  not  have  obtained  such  an 
injunction  aa  was  sought,  the  agreement  not 
being  one  of  which  the  Court  could  decree  spe- 
cific performance,  •oMt, 

Heid,  that,  whether  this  were  so  or  not,  the 
assignees  of  S.  and  B.  were  not  entitled  to  an  in- 
junction, there  being  no  equity  to  compel  F.  to 
perform  the  agreenient  on  his  part,  unless  S.  and 
B.  personally  performed  it  on  theirs. 

On  an  appeal  from  the  refusal  of  a  motion,  the 
Court  of  Appeal  may  vary  in  favour  of  the 
i^pondtots  the  order  as  to  the  oosto  of  the 
ori^al  motion,  the  appeal  motion  being  treated 
as  a  rehearing  of  the  original  motion.  Stevent 
v.  Bowing  (Lords  J  J.),  457. 

COST-BOOK  PRINCIPLE. 
See  Partnenhipt  1. 

COSTS. 

See  Copyright;  Practice,  27.  42.  48.;  Principal  and 
Sttretg,2.i    WW,  18. 

Of  Solicitor  Trustee  in  administering  Trust  Estate 
out  of  Court     See  SoHeitor  Trtutee. 

Security  for.     See  Practice,  S4. 

1.  In  1846,  T.  K.  died  intestate,  and,  as  was 
presumed,  without  next  of  kin.  In  1847,  letters 
of  administration  of  his  personal  estate  were 
givnted  to  X.,the  solicitor  to  the  Treasury,  on 
behalf  of  the  Crown.  In  1851,  J.  K.,  who 
alleged  himself  to  be  tbt  next  of  kin  of  T.  K., 
filed  a  claim  against  X.  for  the  administration 
of  T.  K.*s  personal  esUte;  and  in  1852  the 
Master  found  that  M.  K.,  and  not  J.  K.,  was 
the  next  of  kin  of  T.  K.  The  letters  of  ad- 
ministration granted  to  X.  were,  in  185S,  re- 
called, and  administration  was  granted  to  M.  K. 
Subsequently  M.  K.  instituted  a  suit  against  X. 
Ibr  payment  over  of  the  sums  received  by  him. 
Under  the  direction  in  the  decree  in  this  suit 
«•  to  make  to  X.  all  just  allowances,**  the  chief 


•   CREDITOR. 

clerk,  in  his  certificate,  did  not  allow  to^^-^ 
coBU  he  had  incurred  in  resiaang  the  imfiMiad^ 
cUtm  of  J.  K.,  and  X.  did  not  apply  to  ibe 
Court  to  vary  the  chief  clerk's  certificate  in  t^ 

respect.  — 

Held  :  1st,  that  X.,  the  solicitor  to  the  Tr»- 
swry,  was  not  entitled  to  r«ftain  the  eoats  of  tie 
suit  instituted  against  him  by  M.  K.;  and, 
2ndly,  that  upon  the  hearing,  on  further  duee- 
tions,  of  -  Af.  £:  V.  X,-  it  was  too  late  to 
raise  the  question  of  X.*s  title  to  the  costs 
which  he  had  incurred  in  resisting  the  dai« 
of  J.  IL      Kane  v.   Jfoafc;  Kan»  ¥.    fiqr*** 

(L.  C).  101.  „       ^  .     ^. 

2.  Costs  of  a  solicitor  for  an  alleged  lonatK, 
incurred  in  opposing  the  commiarioo,  altboogfc 
unsuccessfully,  are  to  be  allowed  aa  I»etw«n»- 
licitor  and  client,  ridd  v.  TaTner  (V.  C.  K.> 
1012. 

COUNTY  COURT. 

The  Court  of  Chancery  will  make  a  decree  agaiiai 
equitable  interests,  in  aid  of  a  judgment  re- 
covered in  the  County  Court. 

The  high  bailiff  in  the  County  Couit  stands 
in  the  place  of  the  sherifl^  within  the  meao^ 
of  the  16th  section  of  the  Sutute  of  Rands. 
Bennett  v.  PowdL 

COVENANT. 

Not  to  exercise  a  certain  Trade,  See  Vtmdor  md 
Purehater,  4.  .  j  * 

For  purchase  of  Lands  which  aftvwards  iwoved  to 
be  subject  to  Covenants,  of  wbich  tberc  wss^ 
Notice  on  the  Face  of  the  Contract.  See  Vmdm^ 
and  Purchaser,  6. 

To  renew  Lease.    See  Exteutor,  *• 

That  Executors  should  pay  a  Sum  of  Moaey  tea 
Charity.     See  Morimaim,  4.  .    ^  «. 

By  Husband  to  settle  Wife's  after  acqgaed  Flo- 
perty.    See  Bu^ndand  ffift,  1.;   Siitbrnni,  5. 

CREDITOR. 

In  a  special  case  upon  a  bill  filed  by  a  crc«^Bf  ^ 
the  adminUtration  of  the  ^te  of  h"  «*^; 
the  bill  should  be  ••  on  behalf  of  bunseif  and  sU 
other  the  creditors  of  the  deceaaed  debtor,  m 
order  Uiat  they  inay  be  bound  by  the  pweeed- 

ings  in  the  suit.  ^ 

By  a  settiement  executed  u  179^  upon  tne 

marriage  of  A.  and  B.,  lands  w«,  «""«*.•* 
uses  among  the  children  n  A.  ahottld  appoiDi, 
and  subject  Uiereto  to  the  use  of  the  duklicn  s» 
tenants  in  common  in  uil.  "Hiere  wete  Miy 
two  chUdren  of  the  marriage,  a  son  and  s 
daughter,  and,  on  the  marriage  of  the  tattsf. 
A.  advanced  60001  as  her  mamag.  J"^ 
•«  to  be  accepted  and  taken  by  her  m  heo, », 
and  full  satisfturtion  of  all  and  every  son  s^ 
sums  of  money,  legal  md  beneficial  crates  saa 
interesu  whatsoever,  which  Ae  then  was  orsi 
any  time  thereafter  should  be  entitled  to  undtf 
the  settiement  of  1790.  Thm  ram  ^^^^^ 
the  daughter  was  comiderably  num  than  toe 
value  of  her  moiety  under   the  selUemert  « 

By  his  wUl,  dated  m  18S1,  A.  b«nKaib«d 
5000^.  to  be  paid  out  of  hia  «^«^  J^'TT 
estate  upon  trusta  for  the  benefit  of  hia  dangbi** 
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and  ber  children,  and  declared  that  tha  provision 
then  already  and  thereby  made  fur  her  should 
be  accepted  **  in  fiill  satisfaction  and  lieu  of  all 
provision  she  might  be  entitled  to  **  under  the 
settlement  uf  1790;  his  residuary  real  and  per- 
sonal estate  he  gave  to  his  son,  whom  he  ap- 
pointed executor. 

HeUx  1st,  that  the  600CNL  advanced  to  the 
daughter  was  in  sati^laction  of  her  entire  interest 
under  the  settlement  of  1790^  and  that  she  was 
absolutely  barred  therefrom. 

Sadly,  that  the  will  of  1831  opersted  as  an 
appointment  of  the  daughter*s  interest  in  fevour 
of  the  son,  and  that,  consequently,  the  whole 
interest  iiu«l«r  the  settlement  of  1790  became 
vested  in  the  son,  as  the  only  other  ob^lect  of  the 
power,  as  tenant  in  tail. 

Srdly,  that  the  advancement  by  the  father  did 
not  conatitute  him  a  piuchaser  of  his  daughter's 
share  under  the  settlement  of  1790. 

Where  an  intention  is  dcclsred  tlmt  an  ad- 
vaneemoit  to  a  child,  one  of  the  objects  of  a 
power,  shall  be  regarded  in  lieu  and  satisfaction 
of  the  share  of  such  child,  such  share  shall,  in 
the  absence  of  evidence  of  intention  to  the  con- 
trary, be  presumed  to  be,  not  for  the  benefit  of 
the  parent  making  the  advancement,  but  of  the 
other  children  entitled  to  the  remainder  of  the 
fund. 

The  principle  upon  which  Folkea  v.  H^eUem 
(9  VeSi  456.)  was  decided  upheld,  as  consistent 
with  the  decision  in  Piit  v.  Jaek§om  (9  Bro. 
C,  C  51.),  although  the  reasons  assigned  for 
that  decision  in  FolkeM  v.  Wtatem  may  not  be 
tstisliKtury.     Lee  v.  Head  (V.  C.  W.),  1046. 

CREDITOR*S  DEED. 

A  testator  gave  the  income  of  personslty  to  certain 
persons  for  life,  and  after  their  deaths  the  eorpue 
to  be  divided  among  hu  nephews  and  nieces. 
But  he  revoked  the  legacies  of  any  of  the  lega- 
tees who  should  endeavour  to  sell,  mortgage,  or 
in  sny  way  anticipate  the  same,  or  should  be- 
come bankrupt  or  compound  with  bis  or  her 
creditors ;  and  in  any  of  the  said  events  there  ' 
vas  a  gift  over  to  the  others.  One  of  the  lega- 
tees, before  the  legacy  became  payable,  assigned 
bj  deed  all  his  stock-in-trade,  and  all  his  ac- 
counts, debts,  choses  in  action,  property,  and 
estate,  at  Law  and  in  Equity,  to  a  tru^ee  for 
immediate  sale,  and  distribution  of  the  produce, 
f*^  raid,  amongst  his  scheduled  creditors  (who 
were  not  parties  to  this  deed).  Held :  1st,  that 
the  deed  was  not  a  composition  with  creditors; 
2nd,  that  there  was  no  assignment  of  the  legacy, 
uid,  therefore,  no  forfeiture.  WaUy'e  Truete 
i^)  (V.  C.  K.),  38a 

CROWN. 

^ght  of,  to  Costs.     See  Caete,  1. ;    Will,  18. 
^>ght  o^  to  real  Estate  devised  in  triist  for  an 
Alien.     See  WUl^  18. 

CURATOR  BONIS. 
See  Lunatie. 

DEBTOR  AND  CREDITOR. 

See  Judgment, 

'  A  deed  of  assignment  for  the  benefit  of  creditors 
contained  a  recital  on  the  part  of  the  debtor  of 


the  etistence  of  the  debt  (a  simple  eontraet  one), 
and  a  covenant  by  the  creditors  not  to  sue  for  a 
certain  period, —  HMt  that  the  debt  was  not 
thereby  converted  into  a  specialty.  Ivene  v. 
BlweeiV.C  K.),  16S. 

2.  Where  a  debtor  who  is  under  arrest  gives 
to  the  creditor,  as  the  consideration  for  Jiis  di». 
charge,  a  warrant  of  attorney  for  the  whole 
amount  of  the  debt,  in  respeet  of  which  he  is 
arrested,  together  with  sums  justly  due  from  him 
to  the  creditor  on  other  aoeounts,  the  fhet  of  such 
warrant  being  given  while  he  is  under  arrest 
will  not  be  a  ground  for  the  interference  of  the 
Court,  if  the  arrangement  has  been  entered  into 
by  him  deliberately,  advisedly,  and  with  full 
knowledge  of  the  circumstances. 

That  one  of  the  debts  for  which  such  warrant 
is  given  n  herred  by  the  Statute  of  Limitations 
will  make  no  difTerence.  Biekarde  v.  Carlnns, 
(Lords  J  J.),  978. 

9.  A  decree  was  made  by  which  A.  was  ordered 
to  pay  a  sura  of  money  to  B.  That  decree  was 
registered  under  1  &  S  Vict  e;  110.  s.  19.  A. 
not  having  paid  the  money,  he  was  taken  into 
custody  under  an  attachment  sued  out  against 
him  by  B.,  and  was  shortly  afterwwds  discharged 
from  custody  with  B.'s  consent  —  HeUd,  that  the 
debt  under  the  decree  was  not  satisfied  by  A.'s 
having  been  taken  imo  custody  under  the  attach- 
ment    BoberU  v.  BaH  (V.  C.  &),  63S. 

DEED. 

].  By  indentures  of  lease  and  release,  dated  1790, 
certain  hereditaments  were  limited  to  the  use  of 
W.  for  life :  remainder  to  the  use  of  A.  and  B. 
and  their  heirs  (without  saying  "  during  the  life 
of  W."),  upon  trust  to  preserve  contingent  re- 
mainders ;  remainder  to  the  use  of  R.  for  life 
(without  limiting  any  estate  to  the  trustees  to 
preserve) ;  remainder,  after  the  death  of  the  sur- 
vivor of  W.  and  R.,  to  the  use  of  A.  and  B.  for 
the  term  of  500  years,  without  impeachment  of 
waste,  upon  trust  for  raising  portions ;  remainder 
to  the  use  of  I.  for  life ;  remainder  to  the  use  of 
A.  and  B.  and  their  heirs  during  the  life  of  and 
in  trust  for  I. ;  with  remainders  over. 

Hdd,  upon  a  special  case,  that  the  intention  of 
the  parties  on  the  face  ot  the  deed  must  govern 
its  construction  ;  and  there  being  a  clear  intention 
that  the  term  should  eiist  for  a  particular  pur- 
pose, the  prior  estate  in  fee  to  the  trustees  must 
be  restricted  to  an  estate  pmr  aittre  vie,  and  the 
limitation  read  as  being  to  the  use  of  the  trustees 
and  their  heirs  during  the  life  of  W. 

The  trustees,  for  the  purpose  of  raising  the 
portions,  by  an  indenture  dated  1803,  **  granted, 
bargained,  sold,  and  demised  **  the  hereditaments 
to  R  for  the  said  term  of  500  years  from  the 
death  of  W.  (omitting  the  words  **  without  im- 
peachment of  waste**),  at  the  yearly  rent  of  a 
peppercorn. 

Held,  that  this  indenture  operated  as  an  assign- 
ment of  the  whole  term  created  by  the  indentures 
of  1790,  and  gave  the  assignee  all  the  rights  in- 
cident to  that  term,  one  of  which  was  that  the 
trustees  should  not  be  impeachable  of  waste. 
Beaumont  v.  Marquie  of  Salitbury  (M.  R.),  S69. 

2.  In  an  eir  parte  case  it  is  necessary  to  prove 
a  deed  by  the  attesting  witness,  notwithstanding 
the  36th  section  of  the  Common  Law  Procedure 
Act,  1854.     Bea^*9  Estate  (Re)  (V.  C.  K.),  512. 
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S.  By  A  deed  of  dinolution  of  putoenhip  be-  I 
tween  J.  C.  L.  and  W.  L.»  it  was  agreed  that 
J.  C.  L.  should  assign  to  W.  L.  all  his  interest 
in  the  stoek-in-trade  and  property  of  the  part- 
nership, subject,  ncTertheless,  to  the  payment  of 
the  partnership  debts,  mortgages  on  parti  of  the 
property,  and  of  the  rents  of  the  leasehold  parts 
of  it ;  and  W.  L.  covenanted  to  indemnify  J.  C. 
L.  from  the  debts.  W«  L.  mortgaged  part  of 
the  property  to  B.,  and  afterwards  became  insol« 
Tent,  leaving  unpaid  some  of  the  partnership 
debts,  which  J.  C.  L.  was  obliged  to  pay. 

Hetd,  that  B.*s  mortgage  was  not  affected  by 
J.  C.  Ifc's  right  to  indemnity. 

Per  the  Loan  Justxck  Tobmsb:  The  deed  did 
not  charge  the  debts  on  the  property,  for  that 
words  which  in  a  will  would  create  a  charge, 
because  they  would  otherwise  be  surplusage, 
may  in  a  deed  be  used  for  the  purpose  of  de6ning 
the  interest  to  be  taken,  and  not  of  creating  a 
charge ;  and  on  the  conteit  of  the  instrument  it 
appeared  that  here  no  charge  was  intended. 

Per  the  Loan  Jusncs  Knight  Banrx:  If  the 
deed  did  create  a  charge,  W.  L.  had  power  to 
give  receipts,  the  charge  being  for  payment  of 
debts  not  specified.  LanprneatTe  TruH  (JRe) 
(Lords  JJ.),  913. 

4.  By  deeds  of  partition  between  tenants  in 
common  lands  in  Wales  were  divided  into 
moieties  of  equal  value,  as  valued  by  eiperienced 
surveyors,  but  there  was  an  eiception  in  the 
deeds  of  the  mines  of  lead  and  coal,  and  other 
mines  or  minerals,  within  or  under  or  belonj^ng 
to  the  said  lands.  A  large  portion  of  one  of  the 
moieties  conxisted  of  limestone  rock,  which  was 
worked  by  quarries. —  Hdd^  that  the  limestone 
did  not  fkll  within  the  exception.  DarveU  v. 
^jKT  (V.  C.  K.),  1004. 

DEED  OF  SETTLEMENT. 

Non-compliance  with  Provisions  of,  by  Directors  of 
a  Joint  Stock  Company.  See  Joint  Stock  Com- 
pany, 2, 

DEMURRER, 

See  Joint  Stock  Compauf,  1. 

1.  Demurrer  by  the  wife  for  want  of  equity  to  a 
bill  filed  by  her  husband  against  her  and  a  trustee 
for  her,  of  real  estate  purchased  out  of  her  savings 
while  living  apart  from  her  husband.  The  bill, 
after  stating  the  Cfict  of  the  savings  of  the  wife, 
and  the  purchase  by  the  trustee  for  her  separate 
use,  alleged  that  the  husband  never  assented  to 
his  wife's  retaining  her  savings  for  her  separate 
use.  That  the  trustee  on  a  particular  occasion 
admitted  the  husband's  right.  That  the  wife 
alleged  the  estate  was  purchased  with  moneys  to 
which  she  was  entitled  for  her  separate  use,  and 
that  the  trustee  held  the  estate  for  her  sole  and 
separate  use,  fiee  fix>m  the  control  of  her  husband. 
The  prayer  asked  for  a  conveyance  from  the 
trustee,  but  sought  no  decree  againat  the  wife. 

Held,  that  the  bill  was  demurrable  on  two 
grounds;  1st,  that  the  wife  could  only  be  made 
a  party  defendant  to  a  suit  by  her  husband  in 
respect  of  her  separate  estate,  the  existence  of 
which  separate  esute  the  bill  denied ;  2nd,  that 
the  bill  did  not  allege  that  the  trustee  denied  the 
husband's  title,  or  that  he  insbted  upon  any 
right  ip  the  wife, . 


DemiifTer  allowed  Eari  v.  Fewria  (M.  R.> 

57. 

9.  On  a  demurrer  to  a  bill  being  aUoved, 
leave  was  given  to  the  plaintiff  to  amend,  bot 
the  demurring  defendant  having  died,  noikk; 
was  done  by  the  plaintiff  against  hia  icprcseali- 
tives  for  ten  years. 

ffeld^  that,  notwithstanding  the  demurrer  bdsg 
allowecC  the  plaintiff  was  now  entitled  to  ibe 
common  order  to  revive.  JMkt  v,  StnAipr 
(V.  C.  K.),  74a 

S.  Demurrei  to  alnll  filed  by  an  indonee  ofs 
bill  of  exchange,  alleged  and  proved  to  have  bsB 
given  up  and  destroyed  by  the  drawer  apoa  its 
being  renewed,  against  the  aeeeptor,  wfaoK  osais 
was  forged  to  the  renewed  bill,  for  pajnait, 
allowed,  on  the  ground  that  Coorta  of  Eqoxtj 
have  never  assumed  a  jurisdiction  to  grant  relief 
upon  an  instrument  shown  to  have  been  destroyed, 
and  upon  which  there  may  be  a  remedy  st  Lav. 
Wright  v.  Lord  Maidttom  (V.  C.  W.>  9ifi. 

DESCRIPTION. 
See  If!li;i4. 
False  Description.     See  Practiee,  84^ 

DESIGNATIO  PERSONS 
See  ma,  18. 

DISCLAIMER. 
Disclaiming  Defendant   See  iVacCtce,  19.;  fit^pei 

DOMICIL. 
See  Htubamd  and  Wlfi,  4. 

DOWER. 

In  1827  an  estate  was  conveyed  to  such  uwi  v  F. 
should  appoint,  remainder  to  tbe  use  of  F.  aid 
his  assigns  for  life,  remainder  to  the  use  of  a 
trustee  during  the  life  of  and  in  trust  fcr  F..  to 
the  intent  that  his  then  present  or  any  fiitarc 
wife  might  not  be  entitled  to  dower.  F.^  vifc 
died,  and  he  married  again  in  1838,  and  died, 
leaving  his  wife  surviving.  Upon  a  bill  bj  bk 
widow,  —  JTsU,  that  she  waa  entitled  to  dofvcr 
under  the  S  &  4  Will.  4.  c  105.,  notwithitaiidiBg 
the  declaration  in  the  conveyanee  of  1827.  />7 
V.  NoUh  9S4. 

ECCLESIASTICAL  BENEFICE. 

See  /Tvctice,  S. 

A  judgment  entered  up  against  a  beacfieed  dcrgy- 
man  is  not,  under  1  &  2  VieL  c.  110.  a  ld«  • 
charge  upon  his  benefice. 

A  judgment  creditor  of  a  beneficed  clergyiaiB 
filed  bis  bill  to  enforce  his  judgment  as  a  efasr|e 
upon  the  benefice,  and  a  reeeirer  was  appoiated 
After  this  a  subsequent  judgment  creditor  isoed 
and  published  a  sequestration,  and  upon  notwo 
to  commit  him  for  contempt  in  so  doing,  he  v«i 
ordered  to  pay  the  costs  of  the  motioo,  be  oader- 
taking  to  deal  with  his  sequestration  ss  the 
Court  should  direet  On  appeal,  it  beia|r  ^ 
that  a  receiver  ought  not  to  have  been  appoiatt^ 
but  that  a  sequesuation  was  tbe  only  way  of  co- 
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fcffcing  the  judgment  against  the  profits  of  the 
benefice, — Hdd,  that  the  creditor  who  issued  the 
sequestration  was  not  to  be  deprired  of  any 
priority  which  he  had  gained  by  issuing  it  when 
be  did. 

The  rules  for  ascertaining  the  extent  to  be  given 
to  general  words  in  a  statute  considered*  Hawkiiu 
V.  GaiknwU  (Lords  JJ.}.  348. 

ELECTION. 
See  Wm,S. 

ENROLMENT  OF  DECREE 

See  Praetiet^  49. 

EQUITABLE  CONVERSION. 

The  reversion  of  an  estate  at  L.  D.,  to  which  H. 
C  was  entitled  ibr  liiie^  was  settled  to  the  use  of 
Mr.  P.  for  liftb  remainder  to  Mrs.  P.  for  life, 
with  ultinoate  remainder  to  the  heirs  of  Mrs.  P. 
The  settlement  contained  a  power  of  sale,  which 
authorised  an  immediate  sale,  with  the  usual 
trust  for  reinvestment  in  land.  Part  of  the 
estate  was  sold,  and  before  the  completion  of  the 
asle  Mrs.  P.  died,  leaving  J.  W.  C.  her  heir ; 
and  thereupon  all  the  limitations  of  the  settle- 
ment, except  the  lifo  estate  of  Mr.  P.  and  the 
ultimate  remainder,  &iled.     The  sale  was  after- 

.  wards  ccmipleted  by  deeds,  in  which  H.  C  con- 
curred, and  the  value  of  her  life  estate  was  ex- 
pressed to  be  paid  to  her,  and  the  value  of  the 
reversion  to  the  trustees  of  the  settlement ;  but, 
in  fiuit,  the  whole  purchase  money  was,  with  the 
concurrence  of  H.  C;  Mr.  P^  and  J.  W.  C, 
paid  to  the  trustees,  who  invested  it,  and  paid 
the  dividends  to  ^.  C.  for  life.  J.  W.  C.  made 
a  will,  by  which  be  disposed  of  all  his  estate  and 
interest  in  the  L.  D.  estate  and  of  his  whole  per- 
sonal estate,  but  did  not  dispose  of  his  residuary 
real  estate. 

Hddf  that  the  mode  in  which  the  parties  had 
dealt  with  tbe  fund  did  not  give  it  the  character  of 
personalty,  but  that  it  must  be  presumed  to  have 
been  the  intention  of  the  parties  that  H.  C. 
should  have  a  life  interest  in  the  fund,  as  if  she 
had  been  a  tenant  for  life  under  the  settlement ; 
and  that  the  whole  fund  should,  subject  to  such 
life  interest,  go  upon  the  trusU  of  the  settle- 
ment, and  tiiat  it  must  therefore  be  treated  as 
realty. 

Htid  also,  that  it  did  not  pass  under  the  devise 
in  the  will  of ,  J.  W.  C,  but  descended  as  un- 
disposed-of  realty.  Ptdda't  SettkmaU  {Re) 
(Lords  JJ.),  157. 

ERASURE. 
In  foreign  Affidavit     See  Practice,  18. 

ESTOPPEL. 

See  Joimi- Stock  Company,  2.;  Htuband  and  Wife, 
6. ;    Charity,  S. 

Where  a  defendant  has  disclaimed  by  answer,  he  is 
estopped  from  ever  making  any  claim  to  the  pro- 
perty disclaimed.  Woody,  Taylor  (V.  C.  K.), 
513. 

EVIDENCE. 

Time  for  closing.     See  Practice,  16. 

Examination  of  Witnesses  by  a  Party  after  he  ha« 
closed  his  Case,  and  the  other  Side  has  proceeded 
to  take  bis  Evidence.     See  Praetict,  22. 


Under  new  Course  of  Practice,  one  Defendant  may 
cross-examine  Witness  of  a  Co-defendant  See 
Practice,  26. 

J.  U.,  by  his  will,  **  gave  all  his  real  and  personal 
estate  to  W.,  in  trust  for  his  wife  absolutely ; 
and  in  case  his  said  wife  should  die  in  his  life- 
time, then  in  trust  for  such  of  his  three  childreur 
A.,  B.,  and  C,  as  should  attain  the  age  of 
twenty-one  years,  or  marry  under  that  age ;  or 
in  case  all  of  them  should  die  under  the  age  of 
twenty-one  years  being  sons,  or  under  that  age 
and  unmarried  being  a  daughter,"  then  he  gave 
all  his  property  to  W.  absolutely.  The  testator, 
hii  wife,  and  their  femily,  consisting  of  the  three 
children,  having  embarked  on  board  a  vessel 
bound  from  I^don  to  Australia,  the  venel 
foundered  at  sea,  and  all  parties  were  drowned. 
The  testator,  the  wife,  and  two  of  the  children 
were  washed  off  the  deck  by  one  wave,  but  it 
was  proved  that  the  eldest  child,  a  girl  under 
twenty-one  years  of  age,  survived  the  others  for 
a  short  time  only.  Upon  a  bill  by  the  adminis- 
tratrix of  the  eldest  child  against  W.,  the  execu- 
tor, for  an  account, —  JSdd,  that,  in  the  absence 
of  strict  evidence,  tbe  Court  would  not  presume 
that  the  testator  survived  his  wife,  or  the  wife 
tbe  husband,  and  that  the  onu$  of  proof  rested 
with  the  party  claiming  under  the  will  to  nuike 
out  a  clear  title,  as  an  heir-at-law  must  do  in  the 
case  of  real  estate ;  and  that  survivorship  not 
being  proved,  the  next  of  kin  of  the  testator  was 
entitled. 

Held  also,  upon  the  construction  of  the  will, 
that  the  interest  which  W.took  under  it  was  de- 
pendent upon  the  feet  of  survivorship  by  the 
husband.     Underwood  v.  Wtng  (L.  C),  794. 

EXCHANGE. 

1.  The  oommisaoners  have  power,  under  the  147th 
sect,  of  8  &  9  Vict.  c.  118. ,  to  effect  an  exchange 
of  lands  of  gavelkind  for  lands  of  common  socage 
tenure,  and  in  different  and  distant  counties  ; 
and  the  tenure  of  such  exchanged  lands  remains 
unaltered.  Specific  performance  decreed  against 
a  purchaser,  where  the  title  to  the  estate  depended 
upon  the  validity  of  an  exchange  of  gavelkind 
for  common  socage  lands.  Minet  v.  Lemon 
(M.  R,),  502. 

2.  Land  in  Kent  was  sold  under  conditions  of 
sale,  calling  attention  to  the  fact  that  it  had  been 
taken  in  exchange  for  lands  in  Middlesex,  under 
the  provisions  of  the  Inclosture  Acts.  On  a  suit 
by  the  vendor  for  specific  performance,  —  Held, 
by  the  Loan  Jusrics  TuaNXa  (affirming  the 
view  of  the  MAsrxa  of  thc  Rolls),  that  the 
generality  of  the  terms  of  8  &  9  Vict.  c.  118.  s. 
147.  is  not  restricted  by  the  context  of  the  Act, 
and  that  this  section  authorises  an  exchange  of 
lands  of  gavelkind  tenure  for  lands  of  common 
socage  tenure  in  a  different  county,  and  that  the 
purchaser  must  take  the  title. 

SemhU,  the  tenure  of  the  lands  exchanged  is 
not  altered. 

Per  the  Loan  Justicx  Knight  Baucs  :  Semble, 
exchange  was  within  the  powers  of  the  Commis- 
sioners, but,  at  all  events,  as  the  purchaser,  who 
was  a  member  of  the  legal  profession,  had  his 
attention  pointedly  call^  by  the  conditions  of 
sale  to  the  circumstances  on  which  his  objection 
to  the  title  was  founded,  he  could  not  resist 
specific  performance.  Minet  v.  Leman  (Lords 
J  J.),  784. 
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EXECUTOR. 


EXCHEQUER  LOAN  COMMISSIONER& 

See  Mortgaff€^  2. 

EXECUTOR. 

Liability  of  Testator's  Personal  Estate  to  unpaid 
Calls  on  Shares  bequeathed  by  him  in  a  Joint 
Stock  Company.     See  Jtnni  Stock  Company,  A, 

1.  In  1848,  A.,  who  was  a  debtor  of  B., 
died,  havinic  appointed  G.  and  C.  his  eieeutors. 
A  suit  was  instituted  for  the  administration  of 
A.'k  estate.  Before  decree,  B.  died,  having  also 
appointed  G.  and  C.  his  executors.  —  Held,  that 
G.  and  C  were  entitled  to  retain  out  of  A.'s 
estate  the  debt  due  to  B.  from  A.,  as  against  all 
other  creditors  of  A.,  standing  pari  pa$su  with  B. 
WytuA  T.  Grant  (V.  C.  K.>  60. 

S«  Covenant  in  a  lease  by  the  lessee,  his  ez- 
eeutors,  8ce^  to  accept  a  new  lease  on  the  expira- 
tion of  the  former  one  at  the  ssme  rent,  and 
Bufa^ect  to  the  same  covenants  as  were  contained 
in  the  original  lease,  except  only  a  covenant  for 
renewaL  —  flddt  on  the  authority  of  PhiUipB  v. 
Everard  (5  Sim.  103.),  that  the  executors  of  the 
lessee  were  bound  by  the  covenant  of  their  tes- 
tator to  accept  a  new  lease  and  execute  a  coun- 
terpart, notwithstanding  it  was  admitted  that 
the  property  had  greatly  depreciated  in  value 
since  the  granting  of  the  original  lease ;  but  that 
they  could  not  be  required  to  incur  any  personal 
liability  in  respect  thereof. 

The  defendants,  who  admitted  assets,  but  bb- 
jeeted  to  execute  any  lease  at  all,  were  decreed 
to  pay  the  costs,  in  their  character  of  exeeutorSk 
Sitpkt»9  V.  Holham  (V.  C  W.),  571. 

3.  A.,  whose  whole  property  was  embarked 
in  business,  gave  to  each  of  the  children  of  his 
partner  B.  a  legacy,  directing  that  each  of  B.'s 
sons  should  be  at  liberty  to  draw  out  one*fourth 
of  the  principal,  ^d  no  more,  b]r  yearly  instal- 
ments, on  giving  certein  notice,  and  he  be- 
queathed the  residue  to  B.  B.,  who  was  the 
acting  executor,  carried  on  the  business,  and 
opened  an  account  with  the  executors  in  the 
books  of  the  business,  in  which  they  were  ere- 
dited  with  the  estimated  amount  of  B.'8  capital. 
He  also  opened  in  the  books  a  separate  account 
with  the  legatees,  in  which  they  were  credited 
with  their  legacies,  and  interest  on  them.  He 
also  passed  his  residuary  account  at  the  Stamp 
Office,  in  which  he  took  credit  for  the  full 
amount  of  the  legacies,  and  paid  legacy  duty 
on  them,  and  on  the  estimated  amount  of  the 
residue. 

Htid,  that,  under  the  circumsUnces,  these  acts 
did  not  amount  to  an  admission  of  assets  for  pay- 
ment of  the  legacies. 

R.,  one  of  B.*8  sons,  being  about  to  be  mar- 
ried to  the  daughter  of  C,  B.  represented  to  R. 
and  C  that  R.'s  legacy  would  be  paid,  although 
he  could  not  claim  immediate  payment.  On 
the  &ith  of  these  representetions  a  settlement 
was  executed,  by  which  R.  agreed  to  pay  part  of 
the  legacy  to  the  trustees  of  the  settlement,  and 
C.  made  certain  provisions  for  his  daughter  and 
the  children  of  the  marriage,  which  was  shortly 
after  solemnised. 

Hdd^  that  B  was  bound  to  make  good  his 
representations  that  the  legacy  would  be  paid, 
and  that  the  trustees  of  the  settlement  and  R. 
w6re  therefore  entitled   to  stand  as  creditors 


agunst  B-ls  estate  for  the  aetlled  and  imscttkd 
parts  of  the  legacy  respectively.  ffulUm  v.  JZsv- 
•cfar(I^rds  JJ.),  589. 

4.  This  Court  will  not  decree  specific  per- 
formance of  a  contract  for  the  sale  of  leasehold 
premises  which  had  been  entered  into  by  <Hie  of 
two  executors  acting  in  a  fiduciary  ehanctcr 
without  the  authority  of  his  co-executor,  where 
no  pressing  necessity  existe  for  the  sale,  or  it  ii 
not  essentially  beneficial  to  the  interesta  of  the 
ee$tuiM  que  trust,  but  the  parties  will  be  left  to 
their  remedy  at  Law.  Bequest  of  leaseholds, 
subject  to  a  mortgage,  to  T.  and  SL,  wfao  wen 
also  appointed  executors,  uj^ni  certain  trosta, 
with  a  power  of  asle.  T.,  apprehending  that 
payment  of  the  mortgage  debt  would  be  tcquized, 
by  a  letter  to  Sl,  dated  April,  1851,  obje^ed  to 
letting  the  premises,  as  had  been  proposed  by  &, 
but  strongly  advised  a  sale  as  soon  as  posnUe. 
The  mortgage  was  afterwarda  tranafened  to  s 
third  party.  During  T.*s  absence  abroad,  from 
May,  1651,  to  December,  1858,  and  witfaoot  any 
other  authority  than  the  above  letter,  S.  adver- 
tised the  premises  for  sale  as  <*  by  order  of  the 
executors,**  and  in  August,  1 85S,  cootraeted  to 
sell  to  the  plaintilT,  and  sgned  the  mcmofaaduiB 
as  *•  for  self  and  co-executor,  W.  T."  T.  refas- 
ing  to  ratify  the  contract,  the  plaintiff  filed  his 
bill  for  a  specific  performance. 

Hfld,  first,  that  T.  and  &  retained  the  pro- 
perty as  executors,  and  not  as  tnietee& 

Secondly,  that  the  letter  of  April.  1851  did  nst 
confer  a  sulBcienl  authority  upon  &  to  leQ  is 
the  agent  of  T..  so  as  to  bind  the  latter,  by  ria- 
son  of  the  lapse  of  timei  and  that  no  pressi^ 
necessity  for  a  sale  existed  at  the  date  of  tbeeon- 
tract ;  but  that  if  T.  were  ^ot  regarded  as  a- 
ecutor,  the  letter  was  merely  the  expressifin  of 
his  general  concurrence  in  a  sale  aa  contrarted 
with  any  other  mode  of  dealing  with  the  pro- 
perty. 

SemMe,  if  there  had  been  a  prensii^  neccsaty 
for  the  sale,  or  it  had  been  easentialiy  fiir  the 
benefit  of  the  ce$iuu  qm*  trust,  the  case  mig^ 
have  been  different. 

Hdd,  thirdly,  that  inasmuch  aa  S.  had,  by  bis 
representation,  given  the  plaintiff  a  rigte  to  bsve 
the  matter  investigated  in  Equity,  be  skonld  psy 
his  own  oosta.  Snaaby  t.  Tkmim  (V.  C  W.), 
662. 

5.  A  contract  for  sale  of  part  of  a  rcstafai^s 
leasehold  estate  was  drawn  up  in  the  name  of 
both  executors,  and  signed  by  one  **  for  self  sad 
co-executor."  The  executor  who  ttgned  eoa- 
sidered  himself  to  be  acting  with  the  eancnrrencc 
of  his  co-executor,  but  the  co-executor,  when 
informed  of  the  contract,  repudiated  it. 

Held,  that,  aa  the  signing  executor  never  in- 
tended to  contract  independently  of  his  co- 
executor,  specific  performance  could  not  be  de- 
creed. 

Whether,  if  be  had  contracted  to  aell  alooe, 
in  exercise  of  his  power  as  one  of  several  ex- 
ecutors, speciBe  performance  oould  have  beea 
decreed,  qu^rt.     Sneetby  ir.  Tkomc  (Lords  JJ.> 

849. 

6.  Where  an  executor  secured  a  debt  due  to 
the  testator's  estate  by  a  septennial  policy  on  the 
life  of  the  debtor,  and  afterwards  of  his  ova 
accord  suffered  it  to  drop,  and  the  insnred  died 
within  the  seven  years,  -^ 

Held,  that  the  executor,  not  having  applied  le 
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'  ND  IN  COURT, 


GAVELKIND. 


.■atborUn  >d  Excbange 


1  Sulule  of  MoTtinain,  9  Geo.  3- 


GUAHDIAN. 

"iimenl  of  Kuardiaa  b;  deed  under  ISCir.S.. 
I.  >.  0,  hcid  to  be  good,  althoueh  one  of  the 
.  iicceiiBry  vilaesies  to  the  deed  wu  Iha 
^rJun  heiselC     Jtfer^x  v.  MatcAa(M.  B.), 


HUSBAND  AND  WIFE. 


rhede- 


A  nurriag*  Mltlaaieiit  reejud  that  it  wu 
agreed,  in  oua  tOT  property,  real  or  ptnonal, 
should,  during  tbe  ooverture,  deaeend  or  devoWe 
to  the  wife  or  to  the  binband  in  her  right,  the 
lame  ihould  be  Mltled  upoD  the  triuts  and  for 
the  purpoee*  tfaerdnafier  declared  coocnniiig 
iheHoe. 

Tbe  Mtdooient  contained  a  corenant  bj  the 
buiband,  that  if  at  anj  time  during  the  cover- 
ture any  red  or  perianal  estate  ihould  descend 
or  dcTolie  to  or  veal  in  or  belong  to  the  wife  or 
to  bim  in  bee  rigbt,  he  ihould  and  would  make, 
do,  nd  execute  all  luch  aet>^  &o,  aa  ataould  be 
Decenary  and  proper  for  oonTejriog,  &c.,tbetaid 
tmJ  and  pcnonal  eilale  in  luch  manner  as  that 
the  aanie  ihould,  a*  G)r  ai  be  was  coaei-med,  be 
railed  in  the  trustees,  upon  the  nme  trusts  as 
were  therein  declared  coneeroing  the  fbrtuoe  of 
Ifae  wits. 

By  ■  deed  of  gift  penonal  property  was  ai- 
ngned  to  eertain  trusteet  lor  tbe  separate  use  of 
the  wife. . 

HiU,  thai  the  effect  of  Ilia  recital  was  controlled 
by  the  oorenant,  and  rhat  the  corenint  did 
not  include  property  coming  to  the  wife  Gh-  ber 
■eparale  uae.  Hiaumamd  i,  Hammond  (Lords 
JJ.X  119. 

S.  In  determining  what  f>ortion  of  a  fluid 
ought  to  be  settled  upon  a  married  woman  under 
her  equity  to  a  settlement,  the  Court  will  look 
at  the  irhole  of  tbe  oircumslaaces  of  tbe  case, 
and  particularly  at  tbe  conduct  o{  tltahuiband; 
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EXECUTOR. 


EXCHEQUER  LOAN  COMMISSIONER& 

See  Mortgage^  2. 

EXECUTOR. 

Liability  of  Testator's  Personal  Estate  to  unpaid 
Calb  on  Shares  bequeathed  by  him  tn  a  Joint 
Stock  Company.     See  Joint  Stock  Company,  4. 

1.  In  1848,  A.,  who  was  a  debtor  of  B., 
died,  bavin !C  appointed  G.  and  C.  his  eieeutors. 
A  suit  was  instituted  for  the  administration  of 
A.*B  estate.  Before  decree,  B.  died,  having  a)so 
appointed  G.  and  C.  his  executors.  —  Held,  that 
G.  and  C  were  entitled  to  retain  out  of  A.*s 
estate  the  debt  due  to  B.  from  A.,  as  agsinst  all 
other  creditors  of  A.,  standing  jNiri  passu  with  B. 
Wynck  v.  Grant  (V.  C  K.>  60. 

S.  Covenant  in  a  lease  by  the  lessee,  his  ez- 
eeutors»  ftc^  to  accept  a  new  lease  on  the  expira- 
tion of  the  former  one  at  the  seme  rent,  and 
subject  to  the  same  covenants  as  were  contained 
in  the  original  lease,  except  only  a  covenant  for 
lenewaL  —  Hdd,  on  the  authority  of  PhHlipt  v. 
Everard  (5  Sim.  lOS.),  that  the  executors  of  the 
lessee  were  bound  by  the  eovensnt  of  their  tes- 
tator to  accept  a  new  lease  and  execute  a  coun- 
terpart, notwithstanding  it  was  admitted  that 
tba  property  had  greatly  depreciated  in  value 
ainee  the  granting  of  the  original  lease ;  but  that 
they  could  not  be  required  to  incur  any  personal 
liability  in  respect  thereof. 

The  defendants,  who  admitted  assets,  but  bb- 
jected  to  execute  any  lease  at  all,  were  decreed 
to  pay  the  costs,  in  their  character  of  exeeutorsk 
Sitpkems  v.  Hotham  (V.  C  W.),  571. 

S.  A.,  whose  whole  property  was  embarked 
in  buttness,  gave  to  each  of  the  children  of  his 
partner  B.  a  legacy,  directing  that  each  of  B.*8 
sons  should  be  at  liberty  to  draw  out  one*fourth 
of  the  principal,  yid  no  more,  bj[  yearly  instal- 
ments, on  giving  certain  notice,  and  he  be- 
queathed the  rendue  to  B.  B.,  who  was  the 
acting  executor,  carried  on  the  business^  and 
opened  an  account  with  the  executors  in  the 
books  of  the  business,  in  which  they  were  cre- 
dited with  the  estimated  amount  of  B.*s  capital. 
He  also  opened  in  the  books  a  separate  account 
with  the  legatees,  in  which  they  were  credited 
with  their  legacies,  and  interest  on  them.  He 
also  passed  his  residuary  account  at  the  Stamp 
Office,  in  which  he  took  credit  for  the  full 
amount  of  the  legacies,  and  paid  legacy  duty 
on  them,  and  on  the  estimated  amount  of  the 
residue. 

Htid,  that,  under  the  circumstances,  these  acts 
did  not  amount  to  an  admission  of  assets  for  pay- 
ment of  the  legacies. 

R.,  one  of  B.'s  sons,  being  about  to  be  mar- 
ried to  the  daughter  of  C,  B.  represented  to  R. 
and  C.  that  R.'s  legacy  would  be  paid,  although 
be  could  not  claim  immediate  payment.  On 
the  &ith  of  these  representations  a  settlement 
was  executed,  by  which  R.  agreed  to  pay  part  of 
the  legacy  to  the  trustees  of  the  settlement,  and 
C.  made  certain  provisions  for  his  daughter  and 
the  children  of  the  marriage,  which  was  shortly 
after  solemnised. 

Heldy  that  B  was  bound  to  make  good  his 
representations  that  the  legacy  would  be  paid, 
and  that  the  trustees  of  the  settlement  and  R. 
w4re  therefore  entitled    to  stand  as  creditors 


against  B.'b  estate  for  the  aettkd  and  imscttkd 
parts  of  the  legacy  respectively.  HwHton  v.  JZsv- 
•cfar(I^rds  JJ.),589. 

4.  This  Court  will  not  decree  speeifie  per- 
formance of  a  contract  for  the  sale  of  Icasebold 
premises  which  had  been  entered  into  by  <Hie  of 
two  executors  acting  in  a  fiduciary  cbanelcr 
without  the  authority  of  his  co-ezecttlor,  where 
no  pressing  necessity  exists  for  the  sale,  or  it  is 
not  essentially  beneficial  to  the  interests  of  the 
eegtnia  que  trust,  but  the  parties  will  be  left  to 
their  remedy  at  Law.  Bequest  of  leaseholds 
subject  to  a  mortgage,  to  T.  and  S.,  who  w«n 
also  appointed  executors,  Ui*an  eertaun  trusts, 
with  a  power  of  sale.  T,  apprehending  that 
payment  of  the  mortgage  debt  would  be  required, 
by  a  letter  to  S.,  dated  April,  1851,  obge^  to 
letting  the  premises,  as  had  been  proposed  by  &, 
but  strongly  advised  a  sale  as  soon  as  poss&bk. 
The  mortgage  was  afterwards  tranafeiied  to  s 
third  party.  During  T.*s  absence  abroad,  from 
May,  1851,  to  December,  1858,  and  witboot  aay 
other  authority  than  the  above  letter,  SL  adver- 
tised the  premises  for  sale  as  "  by  order  of  the 
executors,**  and  in  August,  1 852,  cuntiaeted  to 
sell  to  the  plaintiff,  and  signed  the  mamoraadasi 
as  *•  for  self  and  co-executor,  W.  T."  T.  refes- 
ing  to  ratiiy  the  contract,  the  plsuntzff  filed  his 
bill  for  a  specific  performance. 

Hsld,  first,  that  T.  and  a  retained  the  pro- 
perty as  executors,  and  not  as  traatees. 

Secondly,  that  the  letter  of  April,  1851  did  not 
confer  a  sufBcient  authority  upon  &  to  aeU  ss 
the  agent  of  T.,  so  as  to  bind  the  latter,  by  ra- 
son  of  the  lapse  of  timei  and  tlmt  no  presnag 
necessity  for  a  sale  existed  at  the  date  of  theeoa- 
traet ;  but  that  if  T.  were  QOt  regarded  as  ei- 
ecutor,  the  letter  was  merely  the  exptqaioa  of 
bis  general  concurrence  in  a  sale  as  contrasted 
with  any  other  mode  of  dealing  with  the  pit>> 
party. 

Semblot  if  there  bad  been  a  preaaing  neceaaty 
for  the  sale,  or  it  had  been  essentially  for  the 
benefit  of  the  cestui*  qms  trust,  the  caae  na^ 
have  been  different, 

Hdd,  thirdly,  that  inasmuch  aa  S.  had,  by  te 
representation,  given  the  plaintiff  a  right  to  have 
the  matter  investigated  in  Equity,  be  should  psj 
his  own  costs.  Sfussby  t.  Tftanse  (V.  C  W.% 
662. 

5.  A  contract  for  sale  of  part  of  a  tcstaisc^s 
leasehold  estate  was  drawn  up  in  the  Baaseof 
both  executors,  and  signed  by  one  **  for  self  snd 
co-executor."  The  executor  who  signed  coo- 
sidered  himself  to  be  acting  with  the  eoncnrrsnce 
of  his  co-executor,  but  the  co-executor,  when 
informed  of  the  contract,  repudiated  ic 

Held,  that,  as  the  signing  executor  never  in- 
tended to  contract  independently  of  bis  oo- 
eiecutor,  specific  performance  could  not  be  de- 
creed. 

Whether,  if  he  had  contracted  to  sell  aloae, 
in  exercise  of  his  power  as  one  of  several  ex- 
ecutors, specific  p«formance  could  have  been 
decreed,  qutere.     SneeAy  v.  T%orme  (Lords  JX> 

849. 

6.  Where  an  executor  secured  a  ddvt  due  ta 
the  testator's  estate  by  a  septennial  policy  on  the 
life  of  the  debtor,  and  afterwards  of  hb  ova 
accord  suffered  it  to  drop,  and  the  inured  died 
within  the  seven  years,  -^ 

Hdd,  that  the  executor,  not  having  applasd  to 
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the  parties  beneficially  intereitcd^  or  to  the 
CiMurt  for  ita  aasiBUiice*  was  liable  to  make  good 
the  amount  of  the  policy.  Garnmr  v.  Moore 
(V.  C.  K.).  1017. 

FINE. 
F^ne  JUT  cojietMt^.     See  HuAamd  and  Wif;  6. 

FORECLOSURE. 
See  Mortgage,  6.;  Pleading,  1,  8. 

FORFEITURE. 

Of  Shares.     See  Partnerthip,  1. 

€>r  Legacy.     See  CrediU^e  Deed. 

Of  Ijeaae  by  Mortgagee.     See  Aforl^o^e,  7. 

A  testator  devised  a  mansion-house  and  real 
estates  to  A.  D.,  a  married  woman,  and  her  as- 
signs, for  life,  and  after  her  death  to  C.  D.  (her 
son)  and  bis  assigns  for  life,  ^*  he  and  they  not 
committing  any  waste;"  with  remainder  to 
trustees  to  preserve  contingent  remainders ;  with 
remainder  to  the  sons  of  C.  D.  successiTely  in 
tail,  with  divers  remainders  over,  all  in  favour 
of  males.  The  will  contained  a  proviso  that  all 
and  every  the  person  or  persons  who  should  be- 
eome  entitled  in  possession  should,  with  Aw  or 
tAeir  family  or  fiunilies,  reside  and  dwell  in  the 
mansion-house,  and  make  the  same  premises  hie 
er  iheir  principal  place  of  abode ;  and  it  pro- 
vided that,  on  noncompliance  with  this  condition, 
the  limitation  or  limitations  to  him  or  them  should 
determine,  and  the  estate  go  over  to  the  next  in 
remainder.  It  was  also  provided  that  such 
determination  of  the  estate  of  any  tenant  for  life 
should  not  prejudice  any  of  the  contingent  re* 
mainders  limited  to  Au  or  iheir  sons  or  other 
persona,  but  that  the  estates  limited  to  the  trus- 
tees to  preserve  during  the  lives  of  such  tenant 
for  life  should  continue,  in  order  to  support  such 
remainders. 

ffeU,  that  the  condition  as  to  residence  was 
not  void  for  uncertainty. 

Held  also,  that  it  applied  to  A.  D.,  as  well  as 
to  the  male  devisees. 

The  testator  gave  his  personal  estate  upon 
trust  to  be  laid  out  in  land,  to  be  settled  to  the 
same  uses  as  the  devised  estates. 

Sdd,  that  the  Court  could  not,  on  the  applica- 
tion of  the  tenant  for  life,  apply  any  part  of  it  in 
enlarging  the  mansion-house.  Dunne  ▼.  Dunne 
(Lords  JJ.),  760. 

FORMA  PAUPERia 
See  Praetieet  13.  94. 

FREE-BENCH. 
See  Copyholde,!. 

FRIENDLY  SOCIETY. 

Several  lodges,  forming  part  of  a  friendly  society, 
were  expelled  by  the  other  lodges  for  not  con- 
tributing to  the  funds  of  the  society.  The  de- 
fendant, who  vraa  a  member  of  one  of  the  ex- 
pelled lodges,  had  in  his  possession,  as  an  ofllcer 
of  the  society,  a  laige  sum  of  money. 


Held,  that  the  trustees  of  the  original  society 
could  compel  the  defendant  to  deliver  up  such 
money*  as  part  of  the  funds  of  the  society,  con- 
sisting of  the  non-expelled  members. 

Although  a  non-registered  friendly  society  may 
be  illegal,  yet,  after  registry,  the  Court  wUl  de- 
cide on  questions  which  relate  to  circumstauees 
occurring  before  registration.  Feaiee  v.  Moberte 
(V.  C.K.),830. 

FUND  IN  COURT. 

Payment  of  Money  out  of  Court  without  Adminis- 
tration being  taken  out.     See  Adminieiraiion, 

GAVELKIND. 

8  &  9  Vict  e.  118.  s.  147.,  authorises  an  Exchange 
of  Lands  of  GaTelkind  Tenure  for  Lands  of 
common  Socage  Tenure  in  a  different  county. 
See  Exehauge,  1,  2. 

GRAND  JUNCTION  WATER  WORKS 

COMPANY. 

Shares  in,  within  Sutute  of  Mortmain,  9  Geo.  3< 
c.  36.     See  Mortmain^  3. 

GUARDIAN. 

Appointment  of  guardian  by  deed  under  1 2  Car.  2. . 
c.  34.  s.  8.  held  to  be  good,  although  one  of  the 
two   necessary  witnesses  to  the   deed  was  the 
guardian  herselfl     Morgan  v.  Hatchdl  (M.  R.), 
131. 

HUSBAND  AND  WIFE. 
See  Demurrer,  1. 

1.  A  marriage  settlement  recited  that  it  was 
agreed,  in  case  any  property,  real  or  personal, 
should,  during  the  coverture,  descend  or  devolve 
to  the  wife  or  to  the  husband  in  her  right,  the 
same  should  be  settled  upon  the  trusts  and  for 
the  purposes  thereinafter  declared  concerning 
the  same. 

.  The  settlement  contained  a  covenant  by  the 
husband,  that  if  at  any  time  during  the  cover- 
ture any  real  or  personal  estate  should  descend 
or  devolve  to  or  vest  in  or  belong  to  the  wife  or 
to  him  in  her  right,  he  should  and  would  make, 
do,  and  execute  all  such  acts^  &c  as  should  be 
necessary  and  proper  for  conveying,  &c.,  the  said 
real  and  personal  estate  in  such  manner  as  that 
the  same  should,  as  for  as  he  was  concerned,  be 
vested  in  the  trustees,  upon  the  same  trusts  as 
were  therein  declared  concerning  the  fortune  of 
the  wife. 

By  a  deed  of  gift  personal  property  was  as- 
signed to  certain  trustees  for  the  separate  use  of 
the  wife.  . 

Held,  that  the  effect  of  the  reciul  was  controlled 
by  the  covenant,  and  that  the  covenant  did 
not  include  property  coming  to  the  wife  for  her 
separate  use.      Hammond  v.  Hammimd  (Lords 

JJ.X  119. 

2.  In  determining  what  |>ortion  of  a  fund 
ought  to  be  settled  upon  a  married  woman  under 
her  equity  to  a  settlement,  the  Court  will  look 
at  the  whole  of  the  eircumstanees  of  the  case, 
and  particularly  at  the  conduct  of  the  hushand ; 
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EXECUTOR. 


EXCHEQUER  LOAN  COMMISSIONERS. 

See  Morigagty  2. 

EXECUTOR. 

Liability  of  Testator's  Personal  Estate  to  unpaid 
Calls  on  Shares  bequeathed  by  him  in  a  Joint 
Stock  Company.     See  Jtnni  Stock  Company » 4. 

1.  In  1848,  A.,  who  was  a  debtor  of  B., 
died,  having  appointed  O.  and  C.  his  eieentors. 
A  suit  was  instituted  for  the  administration  of 
A.^  estate.  Bef<ire  decree,  B.  died,  having  also 
appointed  G.  and  C.  his  executors.  — >  Held^  that 
G.  and  C.  were  entitled  to  retain  out  of  A.*8 
estate  the  debt  due  to  B.  from  A.,  as  against  all 
other  creditors  of  A.,  standing  jnui*  piusu  with  B. 
WytuA  T.  Grant  (V.  C.  K.>  6a 

S.  Covenant  in  a  lease  by  the  lessee,  his  ex- 
eeutors,  &c^  to  accept  a  new  lease  on  the  expira- 
tion of  the  former  one  at  the  seme  rent,  and 
Bttfaject  to  the  same  covenants  as  were  contained 
in  the  original  lease,  except  only  a  covenant  for 
lenewaL  —  HeUt  on  the  authority  of  PhiQip9  v. 
Everard  (5  Sim.  103.),  that  the  executors  of  the 
lessee  were  bound  by  tbe  covenant  of  their  tes- 
tator to  accept  a  new  lease  and  execute  a  coun- 
terpart, notwithstanding  it  waa  admitted  that 
tbe  property  had  greatly  depreciated  in  value 
ainee  the  granting  of  the  original  lease ;  but  that 
they  could  not  be  required  to  incur  any  personal 
liability  in  respect  thereof. 

The  defendants,  who  admitted  assets,  but  bb- 
jected  to  execute  any  lease  at  all,  were  decreed 
to  pay  tbe  costs,  in  their  character  of  executorSk 
Ste/Jiema  v.  Hotham  (V.  C.  W.).  571. 

S.  A.,  whose  whole  property  was  embarked 
in  business,  gave  to  each  of  the  children  of  his 
partner  B.  a  legacy,  directing  that  each  of  B.*8 
sons  should  be  at  liberty  to  draw  out  one*fourth 
of  the  principal,  ^d  no  more,  b]r  yearly  instal- 
ments, on  giving  certain  notice,  and  he  be- 
queathed the  residue  to  B.  B.,  who  was  the 
acting  executor,  carried  on  the  business,  and 
opened  an  account  with  the  executors  in  the 
books  of  the  business,  in  which  they  were  cre- 
dited with  the  estimated  amount  of  B.'8  capital. 
He  also  opened  in  the  books  a  separate  account 
with  the  legatees,  in  which  they  were  credited 
with  their  legacies,  and  interest  on  them.  He 
also  passed  his  residuary  account  at  the  Stamp 
Office,  in  which  he  took  credit  for  tbe  full 
amount  of  the  legacies  and  paid  legacy  duty 
on  them,  and  on  the  estimated  amount  of  the 
residue. 

Held,  that,  under  the  circumstances,  these  acts 
did  nut  amount  to  an  admission  of  assets  for  pay- 
ment of  the  legacies. 

R,,  one  of  B.'s  sons,  being  about  to  be  mar- 
ried to  the  daughter  of  C,  B.  represented  to  tl. 
and  C  that  R.*s  legacy  would  be  paid,  although 
he  could  not  claim  immediate  payment.  On 
the  fiiith  of  these  representations  a  settlement 
was  executed,  by  which  R.  agreed  to  pay  part  of 
the  legacy  to  the  trustees  of  the  settlement,  and 
C.  made  certain  provisions  for  his  daughter  and 
the  children  of  the  nuuriage^  which  was  shortly 
after  solemnised. 

Held,  that  B  was  bound  to  make  good  liis 
representations  that  the  legacy  would  be  paid, 
and  that  the  trustees  of  the  settlement  and  R. 
w6re  therefore  entitled    to  stand  aa  creditors 


against  B.H  estate  for  tbe  settled  and  nmettkd 
parts  of  the  legacy  respectively.  HnUon  v.  JUi- 
scfar(I^rds  JJ.),589. 

4.  This  Court  will  not  decree  spedfie  pci- 
formance  of  a  contract  for  the  sale  of  leascboU 
premises  which  had  been  entered  into  bj  ooc  of 
two  executors  acting  in  a  fidudary  ehanetcr 
without  the  authority  of  his  co-executor,  vbcre 
no  pressing  necessity  exists  for  the  isle,  or  it  t§ 
not  essentially  beneficial  to  tbe  interests  of  tfac 
ceMtuit  que  trust,  but  tbe  parties  will  be  left  to 
their  remedy  at  Law.  Bequest  of  Icaiehoidi, 
subject  to  a  mortgage,  to  T.  and  SL,  who  vere 
also  appointed  executors,  upon  certua  trusts, 
with  a  power  of  aale.  T.,  apprebendinf  that 
payment  of  tbe  mortgage  debt  would  be  rsquired, 
by  a  letter  to  Si,  dated  April,  1851,  objected  to 
letting  the  premises,  as  bad  been  proposed  byS. 
but  strongly  advised  a  sale  as  soon  ss  posabie. 
The  mortgage  was  afterwards  transfemd  to  a 
third  party.  During  T.'s  absence  abroad,  from 
May,  1851,  to  December,  1  S5%  and  vithoot  ssy 
other  authority  than  tbe  above  letter,  S.  adve- 
tised  tbe  premises  for  sale  aa  *■  by  order  of  tfac 
executors,**  and  in  August,  1858,  coatrsctcd  to 
sell  to  tbe  plaintiff,  and  signed  the  meoiofSBdam 
aa  ••  for  self  and  co-executor,  W.  T."  T.  refitt- 
ing to  ratiiy  the  contract,  the  plaintiff  filed  his 
bill  for  a  specific  performance. 

Hdd,  first,  that  T.  and  a  reteiaed  the  pro- 
perty as  executors,  and  not  as  tmsteesL 

Secondly,  that  the  letter  of  AprO,  1851  did  not 
confer  a  sufileieni  authority  upon  &  to  seO  m 
the  agent  of  T..  so  aa  to  bind  the  latter,  by  rei- 
son  of  the  lapse  of  time^  and  tiwt  no  presisg 
necessity  for  a  sale  existed  at  tbe  date  of  tbecoD- 
tract;  but  that  if  T.  were  f^ot  regarded  ss ei- 
ecutor,  the  letter  waa  merely  the  upRsnA  of 
bia  general  concurrence  in  a  sale  ss  eoatnitd 
with  any  other  mode  of  dealing  with  tbe  pr»> 
perty. 

SemUo,  if  there  had  been  a  pressing  ocoiHty 
for  tbe  sale,  or  it  bad  been  esseotislljr  far  the 
benefit  of  tbe  ceslitis  qme  tmat,  the  esse  nugbt 
have  been  different. 

Held,  thirdly,  that  inasmuch  aa  &  had,  b;  ^ 
representation,  given  the  plaintiff  a  right  to  hste 
tbe  matter  investigated  in  Equity,  he  shmkl  ptr 
his  own  ooats.  Snee^  v.  Thome  (V.  C  W.> 
662. 

5.  A  contract  for  sale  of  part  of  a  t«lst8»'i 
leasehold  estate  was  drawn  up  in  tbe  asme  of 
both  executors^  and  signed  by  one  *  fee  self  sod 
co-executor."  The  executor  who  signed  con- 
sidered himself  to  be  acting  with  tbe  cooeoneMe 
of  his  co-executor,  but  tbe  co-executor,  when 
informed  of  the  contract,  repudiated  it 

Heid,  that,  aa  the  signing  executor  aerer  ia- 
tended  to  contract  independently  of  bb  co- 
executor,  specific  performance  could  not  be  de- 
creed 

Whether,  if  be  bad  contracted  to  sell  slooe, 
in  exercise  of  his  power  as  one  of  seversl  ei- 
ecutors,  specific  p«formance  could  have  been 
decreed,  qu^rt.     Sneaby  ir.  Tftorae  (Lords  JJ.> 

849. 

6.  Where  an  executor  secured  a  debt  dot  to 
the  testator's  esute  by  a  septennial  policy  <»  the 
life  of  the  debtor,  and  afterwards  of  his  ovo 
accord  suffered  it  to  drop,  and  the  insund  dM 
within  the  seven  years,  -^ 

ireU,that  the  executor,  not  having  appii^  » 
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HUSBAND  AND  WIFE.       1009 


the  parties  benefieUlly  interested*  or  to  the 
Court  for  its  earistencet  was  liable  to  make  good 
the  amount  of  the  policy.  Gamer  t.  Moore 
(V.  C.  K.).  1017. 

FINE. 
Fine  jut  eimeenU.     See  HmiboMd  and  Wift,  6. 

FORECLOSURE. 
See  Mortgage^  6.;  Ptoa/dmg,  1,  8. 

FORFEITURE. 

Of  Shares.     See  Partnerthip,  1. 

Of  Legacy.     See  Crediiar^e  Deed. 

Of  Lease  by  Mortgagee.     See  Mortgage^  7. 

A  testator  devised  a  mansion-house  and  real 
estates  to  A.  D.,  a  married  woman,  and  her  as- 
signs, for  life,  and  after  her  death  to  C.  D.  (her 
son)  and  his  assigns  for  life,  '*  he  and  they  not 
conomitting  any  waste;**  with  remainder  to 
trustees  to  preserve  contingent  remainders ;  with 
renuunder  to  the  sons  of  C.  D.  suceessiTely  in 
tail,  with  divers  remainders  over,  all  in  favour 
of  males.  The  will  contained  a  proviso  that  all 
and  every  the  person  or  persons  who  should  be- 
eome  entitled  in  possession  should,  with  Am  or 
tkeir  family  or  fiunilies,  reside  and  dwell  in  the 
mansion-bouse,  and  make  the  same  premises  hie 
er  their  principal  place  of  abode ;  and  it  pro- 
vided that,  on  noncompliance  with  this  condition, 
the  limitation  or  limitations  to  him  or  them  should 
determine,  and  the  estate  go  over  to  the  next  in 
remainder.  It  was  also  provided  that  such 
determination  of  the  estate  of  any  tenant  for  life 
should  not  prejudice  any  of  the  contingent  re- 
mainders limited  to  Au  or  their  sons  or  other 
persona,  but  that  the  estates  limited  to  the  trus- 
tece  to  preserve  during  the  lives  of  such  tenant 
for  life  should  continue,  in  order  to  support  such 
remainders. 

ffeU,  that  the  condition  as  to  residence  was 
not  void  for  uncertainty. 

Mdd  also,  that  it  applied  to  A.  D.,  as  well  as 
to  the  male  devisees. 

The  testator  gave  his  personal  estate  upon 
trust  to  be  laid  out  in  land,  to  be  settled  to  the 
aame  uses  as  the  devised  estates. 

Bdd,  that  the  Court  could  not,  on  the  applica- 
tion of  the  tenant  for  life,  apply  any  part  of  it  in 
enlarging  the  mansion-house.  Dunne  ▼.  Dunne 
(Lords  JJ.),  760. 

FORMA  PAUPERIS 
See  Practice,  13.  94. 

FREE-BENCH. 
See  Copgholde,!. 

FRIENDLY  SOCIETY. 

Several  lodges,  forming  part  of  a  friendly  society, 
were  expelled  by  the  other  lodges  for  not  con- 
tributing to  the  funds  of  the  society.  The  de- 
fendant, who  was  a  member  of  one  of  the  ex- 
pelled lodges,  had  in  his  possession,  as  an  officer 
of  the  society,  a  large  sum  of  money. 


BeU»  that  the  trustees  of  the  original  society 
eould  compel  the  defendant  to  deliver  up  such 
money,  as  part  of  the  funds  of  the  society,  con- 
sisting of  the  non-expelled  members. 

Although  a  non-registered  friendly  society  may 
be  illegal,  yet,  after  registry,  the  Court  will  de- 
cide on  questions  which  relate  to  circumstances 
occurring  before  regbtration.  Teatee  v.  Roberte 
(V.  C.K.),8S0. 

FUND  IN  COURT. 

Payment  of  Money  out  of  Court  without  Adminb- 
tratiou  being  taken  out.     See  Adminietration, 

GAVELKIND. 

8  &  9  Vict  e.  118.  8. 147., authorises  an  Exchange 
of  Lands  of  GaTelkind  Tenure  for  Lands  of 
common  Socage  Tenure  in  a  different  county. 
See  Exchange^  1,  2. 

GRAND  JUNCTION  WATER  WORKS 

COMPANY. 

Shares  in,  within  Statute  of  Mortmain,  9  Geo.  S* 
c.  36.     See  Mortmain^  3. 

GUARDIAN. 

Appointment  of  guardian  by  deed  under  12  Car.  2.  ^ 
c.  34.  s.  8.  held  to  be  good,  although  one  of  the 
two   necessary  witnesses  to  the   deed  was  the 
guardian  berselC     Morgan  v.  Hatchell  (M.  R.), 
1:^1. 

HUSBAND  AND  WIFE. 
See  Demurrer,  1. 

1.  A  marriage  settlement  recited  that  it  was 
agreed,  in  case  any  property,  real  or  personal, 
should,  during  the  coverture,  descend  or  devolve 
to  the  wife  or  to  the  husband  in  her  right,  the 
same  should  be  settled  upon  the  trusts  and  for 
the  purposes  thereinafter  declared  concerning 
the  same. 

.  The  settlement  contained  a  covenant  by  the 
husband,  that  if  at  any  time  during  the  cover- 
ture any  real  or  personal  estate  should  descend 
or  derdve  to  or  vest  in  or  belong  to  the  wife  or 
to  him  in  her  right,  he  should  and  would  make, 
do,  and  execute  all  such  acts^  &c  as  should  be 
necessary  and  proper  for  conveying,  &c,  the  said 
real  and  personal  estate  in  such  manner  as  that 
the  same  should,  as  far  as  he  was  concerned,  be 
vested  in  the  trustees,  upon  the  same  trusts  as 
were  therein  declared  concerning  the  fortune  of 
the  wife. 

By  a  deed  of  gift  personal  property  was  as- 
signed to  certain  trustees  for  the  separate  use  of 
the  wife. . 

Held,  that  the  effect  of  the  reciul  was  controlled 
by  the  covenant,  and  that  the  covenant  did 
not  include  property  coming  to  the  wife  for  her 
separate  use.  Hammond  v.  Hammond  (Lords 
J  J.),  119. 

2.  In  determining  what  |>ortion  of  a  fund 
ought  to  be  settled  upon  a  married  woman  under 
her  equity  to  a  settlement,  the  Court  will  look 
at  the  whole  of  the  circumstances  of  the  case, 
and  particularly  at  the  eonduct  of  the  husband ; 
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Mid  in  A  proper  oue  the  whole  (iind  may  be 
settled  upon  her,  although  the  husband  has  not 
received  any  part  of  her  property. 

In  a  case  where  a  wife  obtained  a  sentence  of 
divorce  from  her  husband  on  the  ground  of 
adultery,  but  without  alimony,  and  lived  sepa- 
rate from  him  after  having  been  so  treated  by 
him  that,  in  the  opinion  of  the  Court,  she  could 
not  continue  to  live  with  him,  and  the  husband 
contributed  nothing  to  her  support  after  the 
separation,  the  whole  income  of  a  sum  of  10,0002. 
stock,  to  which  she  was  entitled  for  liie,  was 
ordered  to  be  paid  to  her,  though  the  rest  of  her 
property,  yielding  an  income  sufficient  for  her 
support,  bad  been  settled  on  her  at  her  msrriage. 

Fw  the  Loan  Josricx  Tuawxa,  —  SaM/t^  that 
the  divorce,  on  the  grotmd  of  adultery,  would . 
alone  be  sufficient  to  disentitle  the  husband  to 
receive  any  part  of  the  income.      Barrow  v. 
i9arroao  (Lords  JJ.),  149. 

3.  A  sum  of  money  to  which  a  married 
woman  was  entitled  ordered  to  be  paid  over  by 
the  trustees  of  the  fund,  for  the  purpose  of 
enabling  her  and  her  infant  husband  to  carry  on 
business.     BatJu  v.  Datrua  (V.  C.  K.),  S66. 

4.  A  husband  and  wife,  who  have  made  an 
ante-nuptial  settlement  of  personal  estate  in 
foreign  form,  must  be  taken  to  have  contracted, 
not  only  for  such  powers  of  disposition  over  the 
property  as  are  expressly  reserved,  but  also  for 
all  such  as  by  the  law  according  to  which  the 
settlement  is  to  be  construed  are  incident  to  the 
estates  created  by  it.  And  such  powers  are  not 
lost  by  the  parties  afUrwards  becoming  domi- 
ciled in  a  country  by  the  law  of  which  those 
powers  are  not  incident  to  the  estates. 

A  domiciled  Scotchman  married^an  English- 
woman, and  a  contract  in  Scotch  form  was  exe- 
cuted in  England,  by  which  he  bound  himself 
to  make  a  provision  for  the  wife  if  she  survived 
him,  and  also  for  the  children  of  the  marriage. 
The  contract  also  provided  for  the  settlement  of 
all  the  after-acquired  property  of  the  wife  in 
terms  which,  according  to  Scotch  law,  gave  the 
husband  a  life  esUte,  with  an  absolute  reversion 
to  the  wife.  According  to  the  law  of  Scotland 
the  husband  and  wife  could  give  a  joint  receipt 
for  the  property  thus  settled.  The  instrument 
did  not  appoint  trustees,  and  contained  no  pro- 
visions showing  any  intention  to  have  trustees 
appointed.  After  some  years  the  husband  and 
wife  became  domiciled  in  England,  after  which 
the  wife  became  entitled  to  considerable  per- 
sonal estate  under  her  father's  will.  The  trustee 
of  the  will  paid  considerable  sums  in  respect  of 
the  esUte  to  the  husband,  on  the  joint  receipt  of 
the  husband  and  wife.  After  thii  the  husband 
became  bankrupt. 

Hdi  (affirming  the  decision  of  the  Mashe 
OF  TBI  Rolls)  :  1.,  that  the  payments  had  been 
properly  made;  S.,  that  the  wife  had  no  equity 
as  against  the  assignees  of  the  husband  to  attach 
his  life  interest  in  the  property  remaining  in  the 
hands  of  the  trustee,  in  order  to  make  good  the 
husband's  part  of  the  contract.  Dmrncan  v. 
Cannan  (Lords  JJ. ),  404. 

5.  From  a  memorandum  made  by  B.,  after 
an  interview  with  H.  on  the  subject  of  a  mar- 
riage between  B.  and  T.  H.,  it  appeared  that 
H.  represented  that,  at  the  death  of  the  survivor 
of  himself  and  his  wife,  his  daughter  T.  H.  would 
be  entitled  to  a  fortune  of  10,0002.  at  the  least ; 


that  he  had  made  no  eldest  son,  and  his  duldifB 
would  all  share  equally.  By  articles  for  6e 
settlement  it  was,  amongst  o^er  thii^s^  sgreed 
**  that  a  covenant  shall  be  drawn  up,  by  whkh 
H.  gtiarantees  that  his  daughter  ^lall,  at  tbe 
decease  of  both  her  parents,  have  a  fortoae  of 
not  less  than  10,0002."  In  a  letter  to  his  soli- 
citor,  directing  the  preparation  of  the  scCtk* 
ment,  H.  stated,  **  that  at  the  death  of  my  vife 
.and  myself,  whatever  we  may  die  powew^l  of 
will  be  divided  between  our  foar  cfaildna. 
Theodosia's  portion  thereof  will  then  be  laooa' 
The  settlement  recited  that  T.  H.  would,  opos 
the  death  of  the  survivor  of  H.  and  his  wife. 
become  entitled  to  a  fortune  consisting  of  sto^ 
in  the  ftinds,  and  other  personal  property,  to  ^ 
amount  or  value  of  10,000L  and  upwards.  R 
was  a  party  to  the  settlement,  but  it  eontsiwd 
no  covenant  on  his  part.  The  marriage  vss 
duly  solemnised,  and  the  wife  of  B.  died  uoa 
afterwards  without  issue,  and  in  hb  lifetiaic. 
On  the  death  of  H.  and  his  wife,  B.  becsBc 
entitled  to  a  life  interest  in  the  trust  property 
comprised  in  his  marriage  settlement ;  sod  ike 
only  property  which  then  or  at  any  time  esme 
to  the  trustees  of  the  settlement,  in  respect  of 
the  fortune  of  B.*s  late  wife,  consisted  of  s  sua 
of  51812:  14s.  On  a  bill  by  B.,  prayiog  thst 
the  assets  of  H.  might  be  held  liable  to  make 
good  the  diffisrence  between  the  sum  reeehed 
and  the  10,00021,— Hdtf,  that  the  representstao 
made  by  H.  was  a  representation  that  hisdsiigb* 
ter*s  fortune  did  actually  oonaat  of  lOJXtiL,^^ 
ject  to  the  life  interest  of  H.  and  his  wUe,  mA 
that  the  assets  of  H.  were  liable  to  make  good 
such  representation.  Boid  v.  Hmttkhtmrn  (M. 
R.),  743. 

6.  A  ftwu  covert  entitled  under  her  msrrisfre 
settlement  to  the  absolute  equitable  intere^ 
after  the  death  of  her  husband  and  feilore  of 
children,  in  renewable  leaseholds,  concurred  vith 
her  husband  in  levying  a  fine  ««r  eomeeua^t^  ^ 
a  term  commeiuurate  with  the  residue  of  the 
then  eiisting  trust  term  in  the  premises,  sad  lit 
was  declared  that  the  fine  sbonld  enure  to  dis- 
charge the  premises  from,  inter  aiia^  the  ultinnte 
trusU  of  the  settlement  in  fevour  of  the  wife, 
and  the  trusts  of  the  fine  were  dccUred  to  be  for 
the  residue  of  the  trust  term  in  fevour  of  btf 
husband  absolutely. 

Hddt  that  the  wife*b  interest,  not  only  is  tbe 
then  existing  term,  but  also  in  all  subsequcoi 
renewals,  was  bound  by  tbe  fine. 

Whether  the  fine  operated  by  vray  of  grant  or 
estoppel,  or  whether  the  re-settlement  were  ro- 
lunury  or  for  value,  is  immatertaL  Didx^i  v. 
Wi<Aaja(V.  C.W.),754. 

7.  A  married  woman  entitled  in  a  lemwsi 
to  a  share  of  the  proceeds  of  real  estate  directed 
to  be  sold,  assigned  her  interest,  with  tbe  eoa- 
sent  of  her  husband,  by  a  deed  duly  aekoov. 
ledged  according  to  the  provisions  of  S  &  4 
Will.  4.,  c.  74. 

JTsM,  that  such  interest  was  an  cquitsble  in- 
terest in  land,  and  passed  by  tbe  deal  7W  t. 
Tunur  (M.  R.),  983. 
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IMPROVEMENT. 
Of  E«Ute  out  of  Corjma,     Se«  Forfeiture. 

INCLOSURE  ACT,  8  &  9  VICT.  «.  118. 
See  Exchange, 

INCREASED  RENT& 
Right  of  Charity  to.     See  Charity,  1. 

INDEMNITY. 
See  Aeeignm/nd, 

INFANT. 

Taking  Bill  pro  tonfeeeo  ■gainst  Infant  Defendant 
out  of  Jurisdiction.     See  Practice,  85. 

INFORMATION. 
Death  of  tlelator  after  Decree.     See  Practice,  50. 

INJUNCTION. 

1.  Where,  in  a  suit  by  three  shsreliolders  in  a 
railway  company  to  restrain  the  directors  from 
enforcing  payment  of  certain  calls  alleged  to  be 
due  from  the  plaintifls,  the  latter  had  paid  the 
amount  of  the  calls  under  an  order  of  the  Court 
for  that  purpose,  and  afterwards  the  solicitors  to 
the  company,  who  were  also  shareholders,  took 
proceedings  at  Law  against  two  of  the  plaintiflb 
upon  a  scire  faeiae  issued  upon  a  judgment  en- 
tered up  against  the  company  by  default  for 
their  bill  of  costs,  —  HeU,  on  the  authority  of 
Taylor  ▼.  Bughee  (S  J.  &  Lat.  24.),  that  the 
plaintiffs  were  entitled  to  an  injunction  to  re- 
strain such  proceedings,  as  the  solicitors,  who 
had  in*  terms  denied  collusion,  had  not  also 
denied  the  positive  allegation  of  the  plaintiffs 
that  the  object  of  those  proceedings  at  Law  was 
to  haray  and  defeat  the  plaintiffs  in  the  prose- 
cution of  their  suit  ■  Held  also,  that,  in  adopting 
those  proceedings,  the  solicitors  had  taken  upon 
themseUes  the  character  of  trustees  for  the 
directors.  Horn  v.  Kilhenny  and  Great  Southern 
and  Wlettem  Railway  Company  (V.  C.  W.),  812. 
2.  Where  it  is  averred  that  the  indiscriminate 
sale  of  labels,  being  the  trade-mark  of  another 
person,  enables  the  purchasers  to  commit  a  fraud 
upon  the  party  entitled  to  such  mark,  and  it  is 
also  averred  generally  that  fraud  is  committed 
by  such  sale,  this  Court  has  jurisdiction  to  en- 
tertain a  bill  for  an  injunction  to  restrain  the 
printing  and  sale  of  such  trade  marks;  and  it 
will  restrain  the  party  distributing  the  means 
of  committing  such  fraud,  without  waiting  until 
the  whole  fraud  is  complete  by  actual  sale  of 
goods  with  the  spurious  labels  attached. 

The  plaintiff  having  proved  that  he  was  en- 
titled by  invention  and  continual  user  since  1832 
to  a  particular  trade-mark,  and  having  esta- 
blished hb  exclusive  right  to  it  by  several  suits 
both  in  this  country  and  abroad,  will  not  be  re- 
quired to  establish  his  title  at  Law  as  a  pre- 
liminary essential  to  an  application  to  this 
Court;  and  having  averred  that  goods  have 
been  sold  by  means  of  spurious  labels  of  the 


character  and  description  of  those  printed  and 
sold  by  the  defendant,  and  in  fraudulent  imita- 
tion of  the  plaintiff*s  labels,  will  be  entitled  to 
an  injunction. 

The  onuM  in  such  a  ease  lies  upon  the  defend- 
ant of  proving  that  he  has  not  committed  a 
fraud. 

Sembioi  a  party  may  acquire  that  species  of 
right  in  a  trade-mark,  which  would  entitle  him 
to  prevent  another  from  affixing  it  to  wares  of 
his  own  manufacture,  and  selling  them  by  means 
of  such  mark  as  the  goods  of  the  party  whose 
mark  they  bear. 

Sembite,  a  general  averment  of  fraud  is  sufficient 
to  support  a  bill  for  an  injunction.  Farina  v. 
5«AwWodl(V.  C.W.),  888. 

INSOLVENT. 
See  Pleading,  S. 

INTENTION. 
Parol  Evidence  of.     See  Mortgage^  5. 

INTEREST. 
Proviso  for  Reduction  of.     See  Mortgage,  9. 

INTERPLEADER. 

See  Notice,  3. 

1.  A.,  being  about  to  take  out  administration  to 
the  estate  of  a  person  who  had  died  in  India, 
agreed  with  B.,  in  consideration  of  ceruin  ser- 
vices rendered  by  him,  that,  upon  the  property 
being  recovered  and  inade  available,  he  would 
allow  to  B.  one- half  of  the  value  of  it  Admi- 
nistration having  been  granted  to  A.,  a  power  of 
attorney,  executed  by-  htm,  was  sent  to  W.  in 
India,  with  a  letter  written  by  a  solicitor  on 
behalf  of  A.,  desiring  W.  to  remit  the  proceeds 
of  the  esute  to  London  by  bill.  This  letter  was 
sent  with  the  privity  and  approbation  of  B.  W. 
remitted  the  proceeds  to  his  agents  in  London, 
B.  laid  claim  to  a  moiety  of  the  money  secured 
by  the  bill,  and  the  agents,  therefore,  declining 
to  hand  it  over  to  A.,  A.  sued  W.  for  the 
amount.  W.  then  filed  a  bill  of  interpleader 
against  A.  and  B. — Bdd,  that  such  bill  was  not 
sustainable. 

Per  the  Loan  Juancx  Kniobt  Bancs  :  An 
agent  cannot  maintain  a  bill  of  interpleader 
against  his  principal  in  respect  of  a  lien  on  the 
property  created  by  the  principal  before  the  con- 
stitution of  the  agency. 

Per  the  Loan  Jostici  TosNia:  The  letter 
amounted  to  a  direction  both  by  A.  and  B.  to 
remit  the  fund  to  A.,  and,  as  both  parties  had 
thus  authorised  W.  to  pay  the  fund  ta  one  of 
them,  he  could  not  maintain  interpleader  against 
them. 

SewJble,  the  agreement  did  not  create  any 
lien  on  the  fund.  Watts  v.  Hammond  (Lords  J  J.), 
641. 

2.  The  foundation  of  the  right  to  file  a  bill  of 
interpleader  is  that  there  is  a  conflict  between 
two  or  more  persons  claiming  the  same  sum  or 
sums  of  money.  Where  therefore  a  bill  of  inter- 
pleader had  been  filed  by  an  inaurancc  company 
to  have  it  ascertained  and  declared  to  whom  the 
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LIFE  ASSURANCE. 

Executor  assuring  Life  of  Debtor  to  Testator*8 
Estate  and  subsequently  dropping  Assurance. 
See  Executor,  6. 

A.,  being  entitled  to  a  sura  of  stock  contingent 
upon  his  attaining  thirty,  assigned  his  interest  to 
B.,  who  proposed  to  effect  a  policy  with  a  mutual 
assurance  company  upon  <the  life  of  A.,  then  in 
his  twenty-ninth  year,  at  the  same  time  declaring 
that  his  object  was  to  insure  against  a  twenty 
months*  contingency.  Thie  company  advised  a 
policy  for  two  years  as  sufficient  to  cover  the 
risk,  to  which  B.  assenting,  a  policy  for  this 
period  was  granted,  and  the  premiums  paid.  A. 
attained  thirty,  and  died  within  the  two  years. 
Upon  a  bill  by  B.  to  recorer  the  sum  insured, — 

Hdd:  1.  That  the  policy  was  not  void  within  14 
Gea  3.  c.  48.  2.  That  B.  was  entitled  to  relief 
in  Equity,  the  amount  of  the  policy  being  by 
the  terms  thereof  charged  upon  the  ''stocks, 
funds,  securities,  and  property"  of  the  com- 
pany. 

SenMe,  that  where  an  assurance  company  being 
told  that  the  object  of  a  policy  waa  to  insure 
against  a  twenty  months*  contingency,  agreed, 
by  reason  of  the  custom  of  the  office  being  to 
make  their  policies  in  form  annual,  to  grant  a 
policy  for  two  years,  but  charging  only  a  fair 
and  reasonable  premium  for  the  twenty  months, 
this  Court  would  interfere,  and  on  a  proper  suit 
being  instituted  would  reform  the  policy.  The 
case  of  DaJby  v.  The  India  and  London  Life 
Aeturance  Company,  OTerruling  Godtali  t.  Bol' 
dero,  approved.  Law  ▼.  London  Indiajpnetable 
Life  Polieg  Company  (V.  C.  W.),  338. 

LOCAL  BOARD  OF  HEALTH. 

Interference  with  River  by.  See  Pmbtie  HeaUh 
AtL 

LUNACY. 

• 

Costs  of  unsuccessful  Opposition  by  Solicitor  of 
alleged  Lunatic  to  Commission  of  Lunacy.  See 
CSMte»2. 

LUNATIC. 

A  enraior  honi»  to  a  lunatic  residing  in  Scotland, 
regularly  appointed  by  the  Court  there,  is  en- 
titled to  sue  and  give  receipts  for  the  arrears  of 
an  annuity  belonging  to  the  lunatic,  and  charged 
upon  real  estate  in  England,  and  vice  vered, 
Qumre  whether  a  foreign  guardian  can  sue  in 
England  in  like  manner  ? 

"nie  case  of  an  executor  or  administrator  de- 
pending upon  a  peculiar  jurisdiction  bears  no 
analogy  to  the  case  of  a  euraior  bonie,  Hcott  v. 
Bendey  (V.  C.  W.),  428. . 

MERCHANT  SHIPPING  AMENDMENT 

ACT. 

Jurisdiction  is  given  by  sect.  514.  of  the  Merchant 
Shipping  Amendment  Act,  1854  (17  &  18  Vict. 
c  104.),  to  a  Court  of  Equity  to  ascertain'  the 
value  df  a  ship  and  freight  lost  or  damaged,  and 
to  have  the  amount  brought  into  Court  and 
distributed  among  the  sevenl  claimants,  in  those 
cases  only  where  the  shipowner,  against  whom 
a  liability  is  alleged  in  respect  of  such  loss  or 
damage^  admits,  by  his  bill,  a  liability  to  some 
one  in  respect  of  the  same. 
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Where,  therefore,  a  shipowner  filed  Ik  bil] 
under  aecU  514.  of  the  above  Act,  without  ad- 
mitting liability  to  any  one,  a  motioa  fiir  m 
ii\iunction  to  restrain  proceedings  in  the  AdoU' 
ralty  Court  in  respect  of  loss  and  damage  to  tbe 
ship  and  cargo  of  the  defendants  was  rcfuri 
with  costs.     Hia  v.  A^ubu  (V.  C  W.),  422. 

MERGER. 

A.,  by  hia  will,  charged  bis  landa  with  the  son  ci 
60006  for  the  beneSt  of  B.,  and  he  declared  tka: 
if  B.  should  die  without  le«ving  any  mat  fivii^ 
at  ber  deatli,  the  sum  of  6000L  should  go  to  C, 
to  whom  A.  gave  hia  landa  in  fee.  After  tbe 
death  of  Ah  C,  on  his  marriage,  settled  tbe 
lands,  subject  to  the  sum  of  COOOiL,  to  tbe  off« 
in  the  settlement  mentioned.  B.  died  sAer  tiie 
death  of  C,  without  leaving  any  issue. 

Held,  that,  under  the  circnmstsncri,  the  coo- 
tingent  interest  in  the  6O0OL  became  msged  ia 
the  real  estate,  and  was  not  an  eiistiog  diirge 
thereon.     Johmmm  v.  WIebeter  (L.  C),  99^ 

MISNOMER  IN  JUDGMENT. 

SeeiVbe»c«,  2. 

MISREPRESENTATIOX. 
See  Joint  Stack  CoMpoay,  S. 

MISTAKE. 
See  Vendor  and  Pmrtkaaer,  5. 

MORTGAGE. 

1.  One  of  a  firm  of  auctioneers,  who  was  s  nut- 
gagee  in  possession,  sold  under  thepoveroftalc. 
and  made  charges  for  the  expenses  of  tbe  aJc^ 
the  property  having  been  aold  by  tbe  firm. 

Held,  that  tbe  charge  for  peiBooal  tro«b!< 
must  be  disallowed.  Malkieom  v.  Clark  (V.  C 
K.),  127. 

2.  llie  AcU  empowering  the  Eichcqixr  I^»° 
Commissioners  to  sell  property  mortgagor  t» 
them,  enable  tliem  to  sell  as  a^inst  tboie  per- 
sons only  over  whom  they  have  an  absolute,  sod 
not  merely  a  qualified,  priority. 

Where,  therefore,  the  Exdiequer  Losa  Coes- 
missioners  took  a  mortgage  of  the  Folke^sse 
Harbour  under  an  arrangement  with  the  frot 
mortgagees,  by  which  the  interait  oa  the  bott 
lent  by  the  Commissionen  waa  to  be  ftift^^ 
the  first  pUoe,  then  the  interest  due  to  the  piw 
mortgagees,  then  the  principal  of  the  coaass* 
siouer^  then  the  principal  due  on  tbe  prior  m^ 
gagees,^ 

Hdd,  that  the  Commissioneis  could  oot  seUUx 
proper^  diaeharged  from  tbe  prior  mortgsgeL 

The  Folkestone  Harbour  Act  required  ccrtt:^ 
indoiaemenu  by  the  derk  of  the  Folkcstooe  Ha- 
hour  Company  to  be  made  oa  the  iDorl|*r^ 
and  declared  that  tbe  moetgages  shoold  dM  t< 
valid  or  efieetual  until  such  indoneiBcois  v^^ 
made. 

Hdd,  that  the  effect  to  be  given  to»(^^ 
ments  depends  much  on  the  natare  of  tbe  >^'* 
in  which  they  are  found,  and  thaft  tfary  viU  i*^ 
be  construed  largely  unless  tbe  Act  be  ffse^ 
public  general  concern ;  and  that  in  tbe  pM>* 


MORTGAGE. 


MORTGAGE. 


1107 


case,  although  the  prior  mortgages  were  not 
indorsed,  they  were  binding  on  the  companyv 
and  persons  claiming  under  the  company^  with 
ootica. 

The  Commissioners  entered  into  possession  of 
the  harbour  in  1839*  and  remained  in  possession 
till  IMS^  when  they  sold  to  the  defendants. 
Ihiring  the  whole  of  their  possession  the  profits 
were  insufficient  to  pay  the  interest  on  their 
security. 

Mdi,  that  during  this  time  the  Statute  of  Li- 
mitations did  not  run  against  the  prior  mortga- 
gees as  regarded  the  interest  due  to  them.  Joriin 
T.  South  EaaUm  Railway  (Lords  JJ.),  282. 

3.  A  suit  was  instituted  for  the  administration 
of  the  estate  of  B.  L.  A  mortgagee  of  part  of 
the  estate  was  made  a  party,  his  mortgage  being 
impeached  by  the  bilL  A  receiTer  was  appointed, 
the  mortgagee^  who  was  not  then  in  a  condition 
to  take  possession,  not  opposing.  Before  decree 
a  reference  wss  directed  as  to  proceedings  at  Law 
against  persons  claiming  rights  prejudicial  to  the 
mortgaged  property ;  and,  in  1845,  an  action 
was  brought  by  the  persons  entitled  to  the  equity 
of  redemption,  which  ended,  in  Nov.  1849f  in  a 
compromise*  sanctioned  by  the  Court.  The 
mortgagee  was  served  with  notice  of  the  applica- 
tions for  the  orders  relating  to  these  proceedings, 
but  did  not  take  any  part  in  them.  Pending 
these  proceedinffs  a  decree  for  accounts  and  in- 
quiries was  made  ;  and  in  Nov.  1 849*  a  report, 
finding  the  mortgagee  first  incumbrancer,  was 
confirmed.  In  Feb.  1853,  a  decree  on  further 
directions  was  made,  ordering  a  sale  of  the  mort- 
gaged property  in  such  terms  as  to  oblige  the 
mortgagee  to  concur  in  the  sale.  After  this,  an 
application  by  the  mortgagee  to  discharge  the 
receiver,  and  to  be  let  into  possession,  having 
been  refused  by  VicB-CHAXcsLLoa  Woon,  the 
mortgagee  having  given  the  notice  requisite  to 
enaUe  him  to  take  possession,  presented  a  peti- 
tion of  appeal,  praying  that  the  receiver  might 
be  discharged,  and  that  he  might  be  let  into  pos- 
aeaaion  ;  and  that,  if  necessary,  the  direction  for 
sale  in  the  decree,  on  further  directions,  might  be 
iraried. 

Hdd^  that  the  property  vras  not,  as  against  the 
mortgagee,  liable  to  the  costs  incurred  with  re- 
lercoee  to  the  proceedings  at  Law,  nor  to  con- 
tribute to  the  general  costs  of  the  suit,  and  that 
be  was  entitled  to  have  the  receiver  discharged, 
and  to  be  let  into  possession  without  contributing 
to  sueh  eoBt& 

HtUf  that  the  decree  on  further  directions  was 
wrong,  in  ordering  a  sale  in  such  terms  as  to  • 
oblige  the  mortgagee  to  concur  in  it ;  for  that, 
as  against  a  mortgagee  claiming  by  a  title  para- 
mount, no  sale  can  be  decreed  without  his  express 
consent,  except  subject  to  his  mortgage.  Lang- 
Urn  T.  Lmuftam  (Lords  J  J.),  394. 

4.  Mortgage  in  fee  to  A.  and  B.,  with  power 
**to  them,  their  heirs  or  assigns,**  to  sell  and 
give  receipts  for  the  purchase  moneyt  and  to  re^ 
imburse  *' themselves  and  himself  out  of  the 
proceeds ;  and  it  was  declared  that  the  money 
advanced  belonged  to  them  on  a  joint  account, 
and  that  the  receipt  **  of  the  survivor  "  should  be 
a  8ufli<nent  discharge  for  the  principal,  &c.,  re- 
maining due  at  the  death  of  either. 

Hddt  that  the  survivor  of  A.  and  B.  could 
make  a  good  title  to  a  purchaser  under  the 
power  of  sale.     Hind*  v.  Poole  (V.  C.  W.),  449. 


5.  tn  1 840,  A.,  in  consideration  of  an  amount 
then  due  by  him  to  B.,  assigned  to  B.  his  in- 
terest in  certain  lands  in  Canadsr  to  which  her 
wss  equitably  entitled.  In  1843  B.,  with  the 
privity  of  A.,  obtained  the  legal  title  to  those 
lands,  and  renuined  in  possession  of  them  up  to 
his  death  in  1850.  In  1844  A.  became  bankrupt, 
but  be  did  not  return  B.  as  a  creditor  under  his 
bankruptcy,  nor  did  he  assert  any  right  to  an 
equity  of  redemption.  The  deed  of  sssignment 
was  lost  A.*s  sssignee  filed  a  bill  to  redeem. 
It  appeared  by  parol  evidence  that  the  intention 
of  the  parties  to  the  assignment  was  that  at  •ome 
time  and  upon  smmc  terms  A.  should  have  the 
power  of  redeeming.  Hdd,  that  the  presump- 
tion was  that,  although  the  assignment  was  not 
intended  in  the  first  instance  to  be  absolute  and 
unconditional,  A.*s  right  of  redemption  was  di- 
vested before  B.  obtained  the  legal  title.  The 
bill  was  therefore  dismissed.  Hdmitt  v.  Mathewa 
(P.  C),  451. 

6.  llie  insanity  of  a  mortgagor  at  the  date  of 
the  mortgage  will  not  annul  the  right  of  a  mort- 
gagee to  a  foreclosure  decree,  unless  the  mort- 
gagee knew  of  the  mortgagor's  insanity  and  took 
advantage  of  it.  CmiqAdl  v.  Hoogmr  (V.  C  S.), 
727. 

7.  By  indenture  A  demised  to  B.  a  piece  of 
land*  with  the  messuage  thereon  erected.  The 
lease  contained  a  coyenant  by  B.  to  pay  the  rent 
and  to  keep  the  premises  in  repair,  and  a  proviso 
for  re-entry  on  nonpayment  of  rent,  or  in  case 
the  premises  should  be  out  of  repair.  B,  mort- 
gaged the  premises  by  way  of  underlease  to  C, 
together  with  other  property.  The  mortgage 
deed  contained  a  power  of  sale,  and  it  authorised 
C.  out  of  the  proceeds  of  sale  to  repsy  himself 
any  sums  he  had  disbursed  in  paying  rent  or  in 
repairs ;  and  it  also  contained  a  covenant  by  B. 
that»  until  C.  should  take  possession,  B.  would 
pay  the  rent,  perform  the  covenants  in  the  ori- 
ginal lease,  and  indemnify  C  in  respect  of  those 
covenants.  C.  entered  into  possession  of  the 
premises.  At  the  date  of  the  lease  and  of  the 
mortgage,  and  at  the  time  of  C.'s  entering  into 
possession,  the  messuage  was  merely  a  carcase. 
C.  did  not  pay  any  rent  during  his  possession  or 
complete  the  messuage,  neither  did  he  exercise 
his  power  of  sale.  A.  thereupon  recovered  pos- 
session for  nonperformance  of  the  covenants.— 
HM  that  C.  was  liable  to  B.  in  respect  of  the 
forfeiture  of  the  lease.  Any  v.  Walker  (V.  C.  &), 
721. 

8.  Power  of  sale  and  to  give  receipts  in  a 
mortgage  deed  to  the  mortgagee,  his  heirs,  exe- 
cutors, administrators,  or  assigns.  The  mort- 
gage debt  became  vested  in  the  plaintifT,  as  the 
l^nl  personal  representative  of  the  transferee  of 
the  mortgagee^  and  the  legal  fee  in  the  heir-at- 
law  of  the  transieree»  who  afterwards  conveyed 
to  a  trustee  in  trust  for  the  plaintiff. 

Held  that,  on  a  sale  by  the  plaintiff^  the  power 
was  well  exercised,  and  that  the  plaintiff  could 
make  a  good  title  to  a  purchaser,  Saloway  v. 
Strawbridge  (  V.  C  W.>  843. 

9.  IfVhere  there  is  the  common  proviso  for  re- 
duction of  th^  rnterest  payable  on  a  mortgage 
debt,  in  case  of  punctual  payment,  a  failure  in 
such  punctual  payment  only  affects  the  rate  of 
interest  payable  for  the  half  yea^r  in  which  such 
condition  was  not  fulfilled.  Wayne  v.-  Lewis 
(V.  C.  K.),  1021. 
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MORTMAIN. 

I .  DeTiae  of  two  freehold  homes  in  tniit  to  mII 
and  invest  the  proceeds,  and  to  pay  the  dividends 
to  A.  for  life,  and  after  her  death  to  transfer  the 
principal  to  the  treasurer  for  the  time  heing  of 
the  Incorporated  Church  Building  Society,  to 
be  applied  to  the  uses  and  purposes  of  that  80« 
ciety,-.HeU  void  under  the  Statute  of  Mort- 
main (9  Gto,  2.  e.  S6.}. 

SetMSf  the  words  **  purchasing  or  providing 
any  church  or  chapel,**  contained  in  the  first 
section  of  the  Cfaureh  Building  Act  (43  Geo.  S. 
e.  106. )  apply  to  gifts  of  money ;  and  the  gifb 
of  land  there  mentioned  apply  to  providing  sites 
and  localities  for  churches  and  chapeb ;  and  the 
words  ^'any  ebureh  or  chapel'*  are  words  of 
substance  as  referring  to  some  particular  or 
speciBc 'church  or  chapel. 

Held  also,  that  under  this  section  a  party  must 
pass  all  his  interest  without  any  reservation,  in 
conformity  with  the  proviuon  of  the  Mortmain 
Act. 

The  gift,  not  being  sustainable  in  its  entirety, 
cannot  be  supported  as  a  gift  of  the  proceeds  to 
the  extent  ofSOOL  Ineorpotwied  Church  BmUdmg 
Society  v.  CoUt  (V.  C.  W.),  176. 

2.  Bill,  by  nest  of  kin  of  a  testator,  to  set 
aside  a  bequest  of  personalty  to  the  testator*s 
wife,  on  the  ground  of  its  being  made  upon  a 
secret  understanding  that  she  should  found  a 
charity,  in  contravention  of  the  Statute  of  Mort- 
main, dismissed  with  costs,  the  wife  having  by 
her  answer  denied  that  the  bequest  was  made  to 
her  upon  any  such  understanding,  although  she 
admitted  that  she  knew  the  testator  wished  and 
intended  to  found  a  charity ;  that  she  participated 
fully  in  his  desire  to  do  so,  and  that  he  made  the 
bequest  to  her  in  the  expectation  that  she  would 
found  the  charity  in  substantially  the  same  nan- 
ner  as  he  would  have  done  if  he  had  lived. 
Lomax  v.  Ripley  (V.  C  S.),  301. 

3.  Shares  in  the  Grand  Junction  Waterworks 
Company  held  to  be  wi\hin  the  provisions  of 
the  Mortmain  Act,  9  Gea  3.  c.  36.      Ware  v. 
CnmberUge  (M.  R.),  656, 

4.  A.  covenanted  with  X.,  Y.,  and  Z.  that  his 
executors  or  administrators  should,  within  twelve 
months  after  his  death,  subject  to  the  payment 
of  his  funeral  and  testamentary  expenses,  debts, 
and  legacies,  invest  in  the  names  of  four  trustees 
the  sum  of  60/XX)/L  in  Consols,  to  be  held  upon 
certain  charitable  trusts.  The  existence  of  the 
deed  of  covenant  was  not  made  known  to  any  of 
the  covenantees  or  trustees  during  A.*s  life.  At 
his  death  bis  property  consisted  almost  entirely 
of  personalty  savouring  of  realty. 

Hdd,  that,  whether  the  instrument  was  capable 
of  being  proved  as  a  will  or  not,  it  was  effectual 
as  a  deed,  unless  rendered  void  by  the  Statute  of 
Mortmain,  9  Geo.  2.  c.  36. 

HMt  that  it  was  not  affected  by  that  statute, 
for  that  it  did  not  operate  as  a  charge  or  incum- 
brance upon  any  real  estate  or  chattels  real 
Alexander  v.  Brame  (Lords  J  J.),  919. 

MOTION  FOR  DECREE. 
See  Practice,  47. 

NAME  AND  ARMS  CLAUSE. 
See  Will,  11. 


NOTICE- 


Constructive  Notice.   See  Vemdar  amd  P^atkamrtl. 

1.  A  clerk  who  searches  the  register  for  judg- 
ments against  A.  B.  wilU  in  the  aboence  of  proof 
to  the  contrary,  be  presumed  to  have  seen  a  jodg- 
ment  which  was  at  the  time  registered  agsint 

A.B. 

Whether  this  is  notice  to  his  prtnctpal,  if  it 
be  proved  or  could  be  inferred  thai  the  dcrk  did 
not  communicate  to  him  the  result  of  his  scsith. 
jMsre.     Procter  v.  Cooper  (Lords  JJ.),  364. 

2.  An  action  was  brought  against  A.  by  s 
wrong  Christian  name.  A.  appeared  to  the 
action  by  that  name,  and  judgment  was  recovocd 
against  him  by  the  same.  The  jodgmeot  «» 
registered  under  1  &  2  Vict.  e.  lia  agaimt  A 
by  his  correct  name. 

Hdd,  that  the  judgment  was  entitled  toprioiity 
over  subsequent  incumbrancers  affiectiag  All 
lands.     Beavau  v.   EaH  of  Orjbrd  (V.  C.  &}, 

445. 

3.  C.  and  D.,  who  had  efiected  with  a  gus- 
rantee  company  a  policy  on  which  a  som  hsd 
become  payable,  deposited  the  polky  with  H.  h 
Ca  as  a  security.  H.  &  Co.,  being  indebted  to 
P.,  gave  to  him  a  lien  on  the  policy,  end  de- 
posited with  him  some  other  secuntica  The 
guarantee  company  disputed  their  liability  to 
pay ;  upon  which  H.  &  Co.  instructed  A.  and  P.* 
their  solicitors,  to  commence  an  action  m  the 
policy  in  the  names  of  C.  and  D.  H.  &  Co. 
afterwards  gave  to  M.  an  order  on  P.,  to  hold  st 
M.'s  disposal  **any  balanees  which  nigbt  be 
due  "to  H.  &  Co.  on  their  account  with  P.  R 
&  Co.  at  the  same  lime  wrote  directly  to  K 
mentioning  this  order,  and  referring  to  the  sim 
recoverable  on  the  policy  as  forming  port  of  tbe 
balance.  On  receipt  of  the  order  P.  wwfc  to 
M.,  promising  to  act  upon  it,  and  re&niflg  to 
the  amount  of  the  balance  as  depending  oo  tbe 
amount  to  be  recovered  on  the  policy.  A  sod 
P.,  in  whose  hands  the  policy  was,  received  from 
H.  &  Co.  a  general  notice  that  M.  hsd  a  li« 
upon  it.  The  debt  due  to  P,  was  satisfied  oet 
of  the  securities  deposited  with  him,  and  he  nem 
had  the  policy  in  his  possession,  nor  receitsd  soy 
part  of  the  proceeds. 

Held,  that  M.  had  a  valid  charge  on  the  pio- 

ceeds  of  the  policy. 

A.  and  P.,  being  in  want  of  fiinds  to  csnyse 
the  action,  and  being  unable  to  obtaio  any  lifon 
H.  &  Co.,  wrote  to  M  requesting  ban  toseettot 
they  were  supplied  with  funds.  M.  took  no 
notice  of  this  letter.  B.,  to  whom  the  iotetert 
of  H.  &  Co.  in  the  policy  had,  «'^^P^ 
of  the  security  to  M.,  been  sold,  supplisd  A.  and 
P.  with  the  requisite  funds,  and  the 
brought  to  a  successful  condosion. 

Held,  by  the  Loan  Jvsncs  Toaw 
the  Loan  Jowica  Kkiobt  Baoci^  thai  the  pro 
ciple  of  Prtodetyaet  ▼.  Tmrttm  (1  Y.  *  CU  U 
98.)  did  not  spply.  and  that  M.  had  not  fcrfeitetf 
his  priority  over  B.  ... 

Hdd,  that  B.  was  entitled  to  be  tsAnBO^ 
out  of  the  proceeds  of  the  policy  for  aU  eipen» 
incurred  by  him  in  reference  to  tbe  •«*«*•    ^ 

The  trustees  of  a  composition  deed,  ^°^T 
been  executed  by  C.  and  D.  before  judgaieBt  m 
the  action,  gave  notice  to  the  guarantee  «ob- 
pany  after  judgment  that  they  claimed  the  wa^- 
1       A.  and  P.  insisted  on  payment  to  them  ss  sttor- 
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nejs  of  the  plaintifTft.  in  the  action.  The  gua- 
rantee company  filed  a  bill  of  interpleader  against 
C.  and  D.  and  the  trustees. 

Qtutn,  whether  such  bill  was  proper,  and 
whether  the  sum  recovered  ought  not  to  have 
been  paid  to  the  attorneys  of  the  plaintifis  in  the 
action.  Myers  v.  United  Guarantee  and  Lift 
Aeeuranee  Oampany,  United  Guarantee  and  Life 
A$9urantie  Ompany  v.  CUand  (Lords  J  J.),  579. 

NOTICE  OF  MOTION. 

To  vary  Chief  Clerk's  Certificate,  abandoned.    See 
Practice^  27. 

NOTICE  TO  TREAT. 
See  RaUway  Compamy,  3. 

OPENING  BIDDING& 
See  Vendor  and  Purehaeert  2» 

PAROL  EVIDENCE. 

Adroiasion  of,  with  Reference  to  Construction  of  a 
Deed.     See  Charitable  Trust. 

PARTIES. 

See  Practice^  2.;  Demurrer,   1.  ;   PUading,   1,  2.  ; 
Joint  Stock  Company ,  3. 

PARTITION. 
Partition  made  at  the  hearing.     See  iVachce,  1 9. 

PARTNERSHIP. 

See  SoUeitor,  1. 

1.  A.,  B.,  and  C.  took  a  joint  lease  of  mines,  and 
agreed  to  work  them  on  the  cost-book  principle, 
and  to  be  interested  in  them  in  certain .  shares. 

A.  being  in  default  for  non  payment  of  calls, 

B.  and  C.  in  May,  1850,  declared  his  shares  for- 
felted.  A.  protested  against  their  right  to  do  so, 
but  did  not  contribute  anything  further  towards 
the  expenses.  In  April  and  October,  1851,  he 
wrote  to  B.  and  C.  for  an  account.  In  Nov. 
1851,  B.  and  C.  refused  an  account,  and  insisted 
on  the  validity  of  the  forlllture.  A.  replied,  in- 
sisting on  his  right  to  be  treated  as  a  partner, 
and  stated  that  he  should  take  legal  proceedings 
as  soon  as  the  mines  were  profitable  enough  to 
pay  law  expenses,  but  took  no  further  steps  till 
April,  1853. 

Heid,  that,  in  the  absence  of  local  custom  or 
express  agreement,  the  adventurers  in  a  mine 
have  no  power  to  declare  the  shares  of  a  co- 
adventurer  forfeited  because  he  does  not  pay  his 
share  of  the  expenses,  and  that  as  the  evidence 
did  not  establish  that  the  coat-book  system  gives 
such  power,  the  declaration  of  forfeiture  was 
invalid. 

Heldf  that  whether  such  declaration  dissolved 
the  partnership  aa  against  the  plaintiff  or  not,  it 
gave  the  defendants  no  right  to  appropriate  to 
themselves  the  plamtifiTa  shares  at  their  then 
▼alue. 

Held  also  (the  Loan  Justice  Kmioht  Bruci 
doubting),  that  the  plaintiff's  conduct  had  not 


been  such  as  to  bring  him  within  the  principle 
of  Prtndergast  v.  Turton  (1  Y.  &  a  C.  C  98.), 
and  to  preclude  him  firom  obtaining  any  relief, 
for  that  he  had  never  shown  any  intention  to 
abandon  the  undertaking. 

Held,  therefore,  tliat  the  plaintiff  was  entitled 
to  an  account  of  the  profits,  on  the  footing  of  his 
being  a  partner  up  to  the  present  time.  Hart  v. 
Ciriri(e(Lords  JJ.),  264. 

2.  Where  one  of  two  partners  holds  an  ofiice 
personal  in  iu  nature,  the  emoluments  of  which 
are  by  the  terms  of  the  partnership  to  be  equally 
divided  between  the  partners,  a  debt  incurred  in 
respect  of  such  ofiSce  is  not  a  partnership  but  a 
private  debt.     Alston  v.  Sime  (V.  C.  K.),  834. 

PATENT. 

The  grant  of  an  extended  term  in  letters  patent  is 
a  new  grant,  suttject  to  the  same  conditions,  open 
to  the  same  objections,  and,  in  ordinary  cases, 
entitled  to  the  same  advantages  as  the  original 
grant. 

The  Crown,  on  the  report  of  the  Judicial 
Committee*  may,  in  its  discretion,  under  the 
provisions  of  5  &  6  Will.  4.  c.  83.  s.  2.,  confirm 
the  grant  of  an  extended  term  in  letters  patent, 
even  after  such  grant  has  been,  by  the  effect  of  a 
trial  at.Law,* found  to  be  actually  void ;  but  a 
person  applying  under  the  above  section  for  a 
confirmation  of  the  grant  of  an  extended  term  in 
letters  patent,  must  satisfy  the  Committee,  first* 
that  before  the  date  of  the  original  patent  the 
invention  was  not  publicly  and  generally  used, 
and,  secondly,  that  the  grantee  of  the  original 
patent  believed  himself  to  be  the  first  or  original 
inventor. 

Queere,  whether  such  belief  must  be  shown  to 
have  existed  at  the  time  when  the  renewed  grant 
was  made. 

An  application  to  confirm  the  grant  of  an  ex- 
tended term  in  letters  patent  which,  by  the  effect 
of  a  trial  at  Law,  were  fi»und  to  be  void,  was, 
under  the  circumstances  of  the  case,  refused ;  but, 
in  consequence  of  the  unnecessary  expenses  occa- 
sioned by  the  opposing  parties,  and  of  the  manner 
in  which  their  opposition  was  conducted,  without 
costs. 

To  obtain  the  grant  of  an  extended  term  in 
letters  patent  a  very  special  case  must  be  made 
out. 

The  jurisdiction  under  5Sc6  Will.  4.  c.  83.  s. 
9.t  to  confirm  letters  patent  found  by  the  effect 
of  a  trial  at  law  to  be  void,  is  to  be  most  cautiously 
and  sparingly  used.  HonibalTs  JPaient  (^Be) 
(P.  C),  225. 

PERPETUITY. 
See  riff,  2. 

PLEA, 

Equitable  Plea.     See  Common  Law  Procedure  Act, 
2,3. 

PLEADING. 

See  Injunction,  1. 

Suit  defectively  framed.     See  Receiver. 

1.  A  bill  was  filed  by  a  mortgagee  m  fee  of 
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real  estate  against  the  devisee  in  trust,  and  execu- 
tor of  the  mortgagor  for  a  foreclosure  or  sale. 
The  persons  beneHcially  interested  in  the  equity 
of  redemption  were  not  made  parties  to  the  suit. 

Hdd,  that,  notwithstanding  rule  9.  of  sect.  42., 
1 5  &  16  Vict,  c  86.,  those  persons  were  necessary 
parties. 

It  is  only  in  extraordinary  cases  where  the 
Court  will,  in  foreclosure  suits,  consider  it  safe 
to  proceed,  under  the  above  rule,  in  the  absence 
of  the  persons  beneficially  interested  in  the  equity 
of  redemption.  Cropper  v.  MeOergh  (V.  C.  8.), 
492. 

2.  A  suit  was  instituted  by  a  mortgagee  im^nst 
the  trustee  for  sale  of  the  property  and  executor 
of  the  mortgagor  for  a  foreclosure.  Held,  that, 
under  the  9th  rule  of  section  42.  of  the  15  &  16 
Vict.  e.  86.,  the  persons  beneficially  interested  in 
the  equity  of  redemption  were  not   necessary 

'  parties  to  the  suit.  Wilkinev.  i2«raet(V.  C.  W.), 
494. 

3.  Bill  filed  in  1855  for  an  account  of  partner- 
ship transactions,  and  payment  of  money  payable 
under  an  agreement  niade  in  1 849. 

Plea,  that  in  1850  the  pluntii^  being  a  prisoner 
for  debt,  petitioned  the  Insolvent  Court,  under 
1  &2  Viet  c  110.,  for  his  discharge ;  whereupon 
the  usual  vesting  order  was  made,  and  that  he 
was  afterwards  discharged  out  of  custody  by  the 
consent  of  the  detaining  creditors,  without  any 
adjudication  having  been  made  or  the  vesting 
order  discharged,  allowed. 

HeU,  that  the  plaintiff's  discharge  out  of  cus- 
tody did  not  operate  to  discharge  the  vesting 
order,  or  so  to  constitute  the  provisional  assignee 
a  meoe  trustee  for  the  plainti^  as  to  enable  the 
latter  to  sustain  a  suit ;  but  that  his  estate  and 
effects  remained  vested  in  such  assignee  for  the 
benefit  of  craditora.  Tudwei^  v.  Jomee  (V.  C.  W.), 
751. 

POWER. 

See  Settkmeni,  2. 

A  testator  gave  the  residue  of  his  estate  to  his  wife 
for  life,  and  directed  that  after  her  decease  one 
moiety  thereof  should  be  conveyed  to  his  own 
relations  in  such  parts,  shares,  and  proportions 
as  his  wife  should  direct.  The  testator's  two 
brothers,  who  were  his  sole  next  of  kin,  died  in 
the  lifetime  of  his  widow,  leaving  issue.  The 
widow  appointed  the  moiety  among  the  testator's 
relations  living  at  the  time  of  her  decease.  — 
Jfeldt  upon  the  authority  of  Pope  v.  WhUcombe, 
that  the  appointment  i^as  valid.  The  decision 
in  Pope  V.  JVliiteombe  incorrectly  reported  in  3 
M  erivale,  689.  Finch  v.  HoUingeworlh  (M.  R.), 
993, 

POWER  OF  ATTORNEY. 

Power  of  Attorney  executed  abroad.  See  Praettee^ 
5.  and  7. 

POWER  OF  SALE. 

Execution  of,  by  surviving  Mortgagee.  See  Afo/f- 
(foffe,  4. 

PRACTICE. 
1.   An  order  of  course  to   change   the    solicitor 


in  a  cause,  who  bad  been  appointed  by  deed 
between  the  party  and  the  aoUator,  disdisrged 
with  costs.  JbOtaa  v.  ^yyoiU  (V.C.K.), 
61. 

2.  An  order  for  the  substitution  of  the  nsaieaf 
the  committee  of  a  lunatic  defimdant  in  a  suit  nade 
after  decree^     Brym  v.  7\ifigg  (V.  C  IL),  68. 

3.  By  an  order  of  the  Coort,  A.  wss  directed 
to  pay  a  sum  of  money  to  B.  A  did  not  obey  tlw 
order,  and  an  attachment  was  issued  agsin^bim, 
to  which  won  eat  imvemtus  was  returned.  Tbc 
ordinary  sequestration  was  thereupon  tssoed 
firom  the  Court  of  Chancery,  to  whid  a  refsni 
was  made,  that  A.  had  no  lay  property,  but  that 
he  was  a  beneficed  clerk  in  the  dioeeM  of  H 
Upon  a  motion  on  B.^i  behalf  the' Court  ordered 
a  writ  of  M^mettrari  faeiaa  de  ftoait  ecdifiinifirii 
against  A.  directed  to  the  Biahop  of  M.to  iasuc. 
Atlem  V.  WUUame  (V.  C.  &),  67. 

4.  Where  a  fund  has  been  paid  into  Court  under 
the  Trustee  Relief  Act  (10  &  11  Viet  c  96.) 
the  Judges,  while  sitting  at  chambers,  have  not 
jurisdiction  to  order  payment  cf  tiie  dividendi 
arising  thereon  for  the  maintenance  of  so  iofrot, 
notwithstanding  the  provisions  of  the  96th 
aeetion  of  the  Masters  in  Chancery  Abolitiso 
Act  (15  &  16  Vict  c  8a).  Soefa  an  oda 
must  be  made  by  the  Court  upon  pethioo. 
Hodgee  (AeX  <>»  Infant, 

5.  Under  the  general  words  of  the  2Snd  Mcdon 
of  the  Chancery  Practice  Amendment  Act  (15  & 
1 6  Vict  c.  86.  %  the  Court  will  order  moaey  to  be 
paid  under  jbl  power  of  attorney  executed  aod 
attested  in  America  in  the  presence  of  s  ooiaxy 
public.     Armstrong  v.  Stoekkam  (V.  C.  S.).  190. 

6.  Where  a  witness  before  the  eiaminpr  give 
evidence  at  variance  with  his  previous  stateoieBt, 
and  did  not  admit  such  statement, — Bdd^  under 
section  92.  and  103.  of  the  Common  Lew  Pro- 
cedure Act,  1854,  that  the  party  calling  bin 
might  tender  evidence  in  support  of  nch  pfs* 
vious  statement 

Hdd,  also^  that  section  99.  does  notcenfinethe 
meaning  of  the  word  **  Court**  so  astoexdnde 
the  operation  of  sectifw  103.,  whereby  it  it  prD> 
vided  that  section  SS.  shall  extend  to  every  Otnn, 
of  civil  judicature  in  the  kingdom.  BmMif  v. 
Cooke  (V.  a  W.),  13«. 

7.  The  2Snd  section  of  the  Chancery  Prsetiee 
Amendment  Act  (15  &  16  Viet  c  96.)  is  wt 
prohibitory,  and  doM  not  prevent  the  filing  of  is 
aflidavit  so  sworn  ftat  it  might  have  been  tki 
before  the  passing  of  tha  AcL 

Leave  given  to  file  an  affidavit  sworn  bc£ife  s 
notary  public  in  the  state  of  New  York. 

8.  When  an  estate  is  sold  under  the  direetioB 
of  the  Court,  the  Court  has  a  discretioo  «  to 
whether  the  abstract  shall  be  laid  before  one  of 
the  conveyancing  coan<dl  appointed  by  the 
Court.      Gibton  v.  WoelBard  (Lords  JJ.),  151 

9.  The  SSrd  section  of  IS  &  IS  Vict  c.  108. 
is  imperative*  and  the  Court  baa  no  po««r  to 
enlarge  the  period  of  three  weeks,  aftar  the  ex- 
piration of  which,  according  to  that  sactioo,  no 
notice  of  motion  by  way  of  iq>peal  from  an  older 
of  the  Master  of  the  Rolls  or  of  one  of  the  Vice- 
Chancellors,  under  the  Windisig-up  Acts*  «>s 
be  given.  CSasMron's  CotAroek  Sterna  Cod  eai 
Swanaoa  and  Lougkor  JtaOm^  Cmpmg  (£')» 
ex  parte  Green  (Lords  JJ,),  162. 

10.  Decree  was  made  in  a  cause  bdbrr  tbe  13 
&  16  Vict  c.  86.  came  into  opcratioa.    Ftsiadf 
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moved  under  the  54th  seetioo  of  the  Act  to  hare 
certain  books  of  account  admitted  as  primd  faeU 
eridenee, —  Hdd,  that  the  Court  had  jurisdiction 
to  make  the  order.  Lodge  ▼,  Priehard  (30  Ii. 
T.  374.)  commented  on. 

Where  the  p1ainti£&  had  aeted  as  brokers  fiir  the 
defendant^ — Hdd^  that  they  were  entitled  to  use 
their  books  of  account  as  prtmAfocie  evidence  of 
the  entries  therein,  on  showing  that  there  was  no 
reasonable  ground  for  objecting  to  the  fairness 
of  the  books.  Ewari  ▼.  WWutrnM^  Wittianu  ▼. 
Ewart  (V.  C.  K.),  171. 

1 1.  Order  made  to  enter  an  appearance  for  a 
defendant  keeping  out  of  the  way,  and  for  service 
of  all  fiiture  proceedings  in  the  cause  upon  the 
defendant's  solicitor,  who  admitted  he  knew  his 
place  of  abode.  ChrUHe  t.  Cammm  (V.  C  W.), 
224. 

1 2.  Order  made  on  the  ex  parte  application 
of  the  plaintiff  to  dismiss  his  bill  without  eosts 
against  disclaiming  defendant,  without  prejudice 
to  any  question  bow  the  .costs  should  be  ulti- 
mately paid,     %/ef  ▼.  Shipiom  (V.  C.  K.),  S24. 

13.  An  administratrix  admitted  to  sue  in 
formd  pmiperU  in  person,  notwithstanding  as  one 
of  the  next  of  kin  she  was  beneficially  entitled. 
Parjdnaon,  t.  Chambere  (V.  C.  W.),  234. 

1 4.  A  plaintiff  is  entitled  to  the  production  of 
document*  under  the  18ih  section  of  the  Chan- 
cery Practice  Amendment  Act  (15  ft  IG  Vict.  e. 
86.),  where  it  is  doubtful  whether  the  defen- 
dant's plea  meets  the  whole  case  made  by  the 
bill.     Parkin»ony,  Chamben  (V.  C.  W.),  235. 

1 5.  Neither  plaintiff  nor  defendant  had  elected 
within  the  time  in  what  way  the  evidence  should 
be  taken,  nor  had  either  party  elected  to  take  it 
by  affidavit,  under  the  latter  part  of  the  3 1st 
Order  of  August,  1852. 

Hdd,  that  the  plaintiff  was  entitled  to  examine 
orally  such  witnesses  as  should  refuse  to  make 
an  affidavit  in  her  behalf.  Parkinion  r,  CHamF- 
ben  (V.  C.  W.),  237. 

16.  The  time  within  which,  according  to  the 
General  Orders,  August,  1852  (now  modified  by 
the  General  Orders,  1 3th  Jan.  1855),  the  evi- 
dence in  a  eause  is  to  be  considered  as  finally 
closed,  corresponds  to  the  **  passing  publication  '* 
within  the  meaning  of  16th  Order,  Art.  45. 
May,  1845.  Jeukyu  v.  Fangham  (V.  C.  K.), 
300. 

17.  An  order  for  maintenance  of  an  infant  out 
of  money  paid  into  Court  under  the  Trustee 
Relief  Act,  10  &  1 1  Vict  c.  96.,  must  be  made 
in  Court  upon  petition,  notwithstanding  the  pro- 
visions of  sect.  26.  of  the  Masters  in  Chancery 
Abolition|Act.  Bye*$  TnisHRe){y,C.  K.),368. 

18.  An  erasure  in  a  foreign  affidavit  in  the 
recital  of  a  death,  the  certificate  whereof  is 
proved  as  an  exhibit,  is  immaterial,  notwith- 
standing the  notary  before  whom  the  affidavit 
was  sworn  had  not  affixed  his  initials  to  the 
erasure. 

llie  practice  of  verifying  the  mark  of  a 
marksman  in  an  affidavit  sworn  abroad,  not 
requiring,  as  in  this  country,  the  notary  to  insert 
in  the  jurat  that  **  the  witness  saw  the  deponent 
make  his  mark.** — HeUt,  that  the  omission  of 
these  words  was  immateriaL  Savage  v.  Hut^ 
chineon  (V.  C.  W.),  368. 

19.  In  a  partition  suit,   the   Court  at  the 
hearing  made  a  decree  for  a  partition  according   I 
to  a  plan  without  directing  a  commission,  where 


one  of  the  parties  beneficially  interested  was  an 
infant,  it  appearing  that  the  partition  would  be 
for  his  benefit.  Stanley  t.  WHgley  (V.  C.  &), 
448. 

20.  Money  settled  to  the  separate  use  of  a 
married  woman,  and  paid  into  Court  under  the 
TVustee  Relief  Act,  1847,  allowed  to  be  invested 
in  New  3  per  Cent  Annuities.  Duiuter^s  TVasI 
(««)  (V.  a  W.),  449. 

21.  Whether  the  15  &  16  Vict  c.  86.  s.  54. 
applies  to  accounts  directed  by  a  decree  made 
before  the  act  came  into  operation,  qtuere.  Per 
the  Loan  Jusracc  Tuaiixa,  it  does  so  apply. 

Per  the  Loan  Jusnca  Taaicxa,  the'powers  given 
by  that  section  to  make  books  of  account  primd 
facie  evidence  of  the  truth  of  their  contents  is  to 
be  sparingly  exercised,  and  is  not  to  be  resorted 
to  until  the  account  has  been  to  some  extent 
verified  by  independent  evidence,  unless  it  appear 
that  no  means  of  doing  so  exist.  Ewart  v.  ffSL 
lioiM  (Lords  JJ.),  476. 

22.  The  examiner  may  not,  under  sect.  31.  of 
15  &  16  \^ct,  c  86.,  exclude  the  testimony  of 
any  witness  tendered  for  examination  before  pub- 
lication passed,  notwithstanding  the  party  ten- 
dering the  witness  has  closed  his  case,  and  the 
other  side  has  proceeded  to  take  his  evidence. 
Plaintiff  is  at  liberty  to  further  examine  one  of 
his  witnesses  as  to  additional  focts,  although 
he  has  closed  his  case,  and  the  defendant's  evi- 
dence  is  being  proceeded  with.  fVbodw,  Searth 
(V.  C.  W.),  485. 

23.  Notice  of  motion  for  an  injunction  to  re- 
strain execution  at  law  served  on  the  house- 
keeper of  the  defendant's  attorney  at  law  in- 
sufficient. 

Where  it  was  stated  in  the  order  for  an  injunc- 
tion that  notice  had  been  served  on  the  defendants, 
and  in  the  affidarit  that  it  wss  served  on  the 
persons  acting  as  solicitors  to  the  defendants,  the 
order  was  discharged  for  irregularity. 

The  proper  course  in  such  a  case  is  to'move  to 
discharge  the  order,  and  not  to  dissolve  the  in- 
junction.    Angier  v.  May  (V.  C.  W.),  488. 

24.  Where  a  married  woman  had  filed  a  bill, 
describing  herself  therein  and  in  an  affidavit  in 
the  suit  as  Rfime  sob,  and  subsequently  obtained 
an  order  to  revive  upon  a  joint  affidavit  of  herself 
and  her  husband  that  they  had  been  recently 
married,  upon  discovery  of  the  false  description, 
the  order  to  revive,  and  the  consequent  pro- 
ceedings thereon,  were  discharged  on  the  appli- 
cation of  the  defendant,  and  leave  was  given  to 
the  plaintiff  to  amend  on  giving  security  for 
costs.  Defendant  to  be  at  liberty  to  plead  the 
coverture  of  the  plaintiff  if  the  bill  were  not 
amended.     Davey  v.  Bennet  (V.  C.  W.),  490. 

25.  The  word  ^  week  "  in  the  79th  General 
Order  of  May,  1845,  construed  to  mean  a  period 
of  seven  days,  and  not  the  ordinary  week  from 
Sunday  to  Sunday. 

The  last  insertion  in  the  Gazette  of  a  notice  of 
motion  to  take  a  bill  pro  eonfueo,  under  the  79th 
Order  of  May,  1845,  was  Tuesday,  the  27th  of 
February.  The  notice  of  motion  was  for  Thurs- 
day, the  8th  of  March.  —  Held  tnsufficienu 
BazalgeUe  v.  Lowe  (V.  C.  W.),  491. 

26.  Under  the  new  practice,  in  taking  evidienoe 
one  defendant  may  cross-examine  tV\e  wttneia  of 
another  defendant,  and  all  the'v^^ft\eft0^7  ^^*^ 
themselves  of  the  eridence  of  ^w  tli«  witnesafe*. 
Lord  v.  Cohin  (V.  C.  K.),  5\^ 
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S7.  Party  giTing  notice  of  motion  to  vary 
Chief  Clerk*8  certificate,  and  abandoning  it, 
must  pay  the  taxed  costs  of  the  motion  so 
abandoned.       Thicker  ▼.  Memaman  (V.  C.  S.), 

28.  The  Court  will  not  direct  an  affidavit  to 
be  filed  in  which  sums  mentioned  in  the  body 
of  it  are  set  out  in  figures,  and  not  written  in 

[    words  at  length.      Crook  ▼.   Crook  (V.   C.  S.), 
544. 

29.  Where  a  defendant,  who  was  in  the  habit 
of  frequently  coming  to  England,  had  been  duly 
senred  with  the  bill  out  of  the  jurisdiction,  the 
Court  refused  to  issue  an  attachment  for  want  of 
appearance.  Hackwood  ▼.  Lockerby  (  Lords  J  J. ), 
562. 

SO.  Where  the  plaintiff  waives  his  right  to  an 
erasure,  and  all  parties  consent^  a  cause  may  be 
set  down  for  hearing,  notwithsunding  interro- 
gatories have  been  filed.  EUton  ▼.  EUion 
(V.  C.  W.).  571. 

31.  Order  in  the  alternative,  discharging  an 
attachment  issued  against  a  defendant  for  want 
of  appearance,  he  having  been  served  with  an 
unstamped  copy  of  the  bill,  with  costs  simply, 

.  in  case  he  did  not  appear ;  or,  if  he  appeared, 
with  an  inquiry  at  chambers  as  to  compensation 
in  respect  of  his  irregular  arrest  under  the  at- 
tachment.    ffuUon  V.  Smitk  (V.  C.  W.),  575. 

32.  Where  a  suit  had  become  abated  by  the 
death  of  the  defendant  before  decree,  his  devisees 
were  brought  before  the  Court  by  supplemental 
order,  under  sect  52.  of  the  15  &  16  Vict  c.  86. 
Watson  r,  Loveday  (V.  C.  W.),  576. 

33.  A  suit  having  become  abated  by  the 
bankruptcy  of  a  defendant  before  answer,  a  sup- 
plemental order  to  revive  was  made  under  the 
52nd  section  of  the  15  &  16  Vict.  c.  86.,  in 
order  to  bring  his  assignees  before  the  Court. 

An  abatement  of  a  suit  by  bankruptcy  of  a 
defendant  is  analogous  to  abatement  by  death. 
jL««A  V.  Afi&r  (V.  C.  W.).577. 

34.  Diven  costs  of  an  abandoned  motion  given 
to  a  plaintiff  suing  in  formd  pauperis,  under  the 
General  Order  of  Dec.  10.  1849.  MomingUm 
(^Lady)  V.  Keane  (V.  C.  W. ),  578. 

35.  Where  an  infant  defendant  is  out  of  the 
jurisdiction,  a  bill  cannot  be  taken  against  him 
pro  eamfesso  upon  substituted  service  on  the  in- 
fiint*s  fiither  (the  guardian)  also  out  of  the  juris- 
diction. The  proper  course  is  to  serve  the  infant 
personally,  and  to  have  a  guardian  to  the  inlant 
to  defend  the  suit  assigned  by  the  Court,  under 
the  32nd  Order,  May,  1845.  Chaffers  y.  Baker 
(V.  C.  K.).  639. 

36.  Communications  made  ante  litem  motamj 
and  not  in  contemplation  thereof,  between  a 
client  and  his  legal  adviser,  for  the  purpose  of 
quieting  the  doubts  of  the  former  with  respect 
to  his  title  to  property,  which  he  had  purchased 
under  a  trust  for  sale,  are  protected  firom  dis- 
covery in  a  suit,  in  which  the  sale  is  sought  to  be 
impeached. 

ffdd,  2ndly,  that  instructions  sent  by  a  soli- 
citor to  his  council  to  prepare  a  draft  conveyance 
of  the  leaseholds  so  purchased,  and  the  original 
draft  couveyance  with  marginal  notes,  observa- 
tions, and  opinion  of  tlie  draftsman  thereon,  are 
protected  from  discovery ;  but  that  the  convey- 
ance itself  which  it  sought  to  be  impeached  must 
be  produced. 

The  case  of  Pearse  v.  Vearsc  (I  De  G.  &  S. 


12.)  followed  in  preference  to  Ffigki  v. 
(8  Beav.  22.> 

Heid,  alao,  that  the  purchaser  of  leaiebolik, 
who  has  acquired  the  fee  alimmde,  is  not  bound  to 
produce  his  title  to  the  fee  in  a  suit  when  the 
leasehold  title  alone  is  in  qoeitiao,  bot  that  be 
must  produce  all  documents,  letters, &crelati^ 
to  the  leasehold  property.  Manaer  t.  IHx 
(V.  C.  W.),  650. 

37.  A  plaintiff^  not  requiring  an  aasmtr^pn 
notice  of  motion  for  a  decree,  but  negkded  to 
enter  the  motion  with  the  Registrar,  under  tbe 
27th  General  Order  of  August  7.  lasi  Be 
afterwards  obtained  the  common  order  to  asscwL 

HM,  that  he  had  a  right  to  amend  bdbre 
answer,  and  that  tbe  order  so  obtained  vis  act 
irr^uUr,  notwithstanding  the  defmdant  kud, 
prior  to  such  order,  filed  bis  aflidariti,  sod  tbe 
plaintiff  had  filed  others  in  reply.  GiS  t.  Sof- 
ner{\,C.  W.),  659. 

38.  Where  a  defendant,  from  whom  an  aasw 
was  required,  appeared,  but  died  before  pattia; 
in  an  answer,  and  a  common  order  to  revite  w 
made  against  his  executors  under  \Sk  IGVa 
c  86.  s.  52.,  the  Clerk  of  Records  and  Writs  vbs 
directed  to  file  an  answer  put  in  by  tbe  eiccatixi. 
•Martin  v.  Bruxner  (Lords  JJ.).680. 

39.  Where  a  cause  had  been  transferred  fna 
the  paper  of  a  Vice>  Chancellor  to  that  of  tbe 
Master  of  the  iCoUs,—  Held,  that  the  &ct  tbal 
ordei^  had  been  made  in  the  csuse  by  tite  Vioe- 
Chancellor,  on  applications  relating  to  a  ^eai 
injunction,  was  no  suflicient  ground  for  onieriof 
it  to  be  retransferred  to  the  Vice-CbaocelltVs 
paper.     Twedddl  v.  Rodgersm  (Lords  JJ.),  TOl. 

40.  l*lie  Court  of  Chanoery  has  not  sulbority, 
under  the  Trustee  Acts  of  1850siid  IS5t  to 
make  a  vesting  order  of  real  estate  in  propoied 
trustees,  where  the  testator  by  his  will  directed 
his  **  executors  **  to  sell  the  estate  after  the  deith 
of  one  of  them,  who  was  also  tenant  for  life ;  the 
surviving  executor  being  also  a  peison  of  so- 
sound  mind,  not  found  ao  by  inqiiisitioo.  Bx 
FrankUn  (h.  a),  n9, 

41.  Where  an  affidavit  was  of  onoeoeatfT 
length,  the  Court,  under  the  122nd  Order  of  the 
8th  of  May,  1845,  directed  the  taiinf  mtstef  ts 
look  into  it  and  distinguish  such  parts  ss  «tt 
of  unneeessarv  length,  and  disallow  the  costs  of 
the  same.  Skidmore*s  TmsU  (i?e)(V.Ca). 
736. 

42.  Where,  after  a  decree  of  fbredosiire,  the 
plaintiff  assigned  all  hia  interest  in  tbe  moit^fc 
under  the  decree,  the  Court,  upon  bb  sppliftion, 
granted  a  supplemenul  order,  under  the  15&  I^ 
Vict.  c.  86.  a.  52.,  to  the  assignee,  giving hin  the 
same  benefit  of  the  suit  and  prooeedioss  as  the 
original  plaintiff  was  entitled  to. 

Assignee  of  a  mortgagee,  after  a  decree  of 
foreclosure,  wishing  to  be  substitoted  in  die  place 
of  the  original  plaintiff  in  the  suit,  tbe  UM«r 
must  pay  the  cosU  of  the  application  for  that  par- 
pose.     Jamu  v.  Harding  (V.  C  W,),  757. 

43.  An  order  made  in  the  cause  for  inw* 
ment  in  Consols  varied  by  substitutiog  the  Ncv 
3  per  Cent.  Annuities,  under  special  dicsai- 
stances.  . 

There  is  a  difference  between  an  oro*  **  '■' 
vestment  made  in  the  cause  and  oik  ^^ 
petition,  in  the  matter  of  the  Tr«*«eR«W 
Act,  1847,  with  regard  to  varying  **»«*'**.  *f 
investment.     Hanaon  v.  ifarrajr  (  V.  C  W.) . ^^ 


PRINCIPAL  AND  AGENT. 


PURCHASE  MONEY. 


1113 


44,  To  reckoning  the  three  montlis  after  which,  I 
under  29th  Order,  August,  1852,  a  defendant  not 
required  to  answer,  and  not  having  answered, 
may  moTe  to  dismiss  the  bill  for  want  of  prosecu- 
tion, the  times  of  vacation  are  not  to  be  excluded. 
Bottondey  ▼.  ^^^>e  (Lords  JJ.).  778. 

4.5.  Where  a  written  bill  had  been  filed,  and 
an  order  made  upon  the  undtrtaking  of  the 
defendant  to  stay  all  proceedings  in  the  cause, 
whereby  the  plaintiff  was  precluded  from  filing 
a  printed  copy  of  the  bill  within  the  time  speci- 
fied by  the  Srd  General  Order  of  August  7. 
1852,  the  Court,  by  consent,  dispensed  with  the 
tiling  of  the  printed  bill  until  further  order,  and 
retained  the  written  bill  upon  the  file  in  the  mean* 
ume.  Alnngdfm  {Lord)  v.  TAomAitf  (V.  C  W. ), 
830. 

46.  Where  the  party  entitled  to  the  legal  estate 
In  copyholds  has  been  admitted,  and  the  legal 
estate  descends  on  his  death  to  hi«  customary 
heirs,  who  disclaim,  the  consent  of  the  lord  will 
be  necessary  to  a  vesting  order.  Howard  (Ae) 
(V.  C.  W.),  846. 

47.  The  plaintiff  not  requiring  any  answer 
Irom  defendants  made  parties  by  amended  bill  in 
1855,  but  who  had  been  served  under  the  old 
practice  with  a  subpoena  to  appear  and  answer, 
gave  notice  of  motion  for  a  decree  under  the  22nd 
Order  of  August  7.  1852,  after  the  expiration  of 
the  twelve  days  allowed  for  filing  a  voluntary 
answer  under  the  new  practice,  — 

Heid  regular,  and  that  it  was  not  necessary  for 
the  plaintiff  to  proceed  under  the  52nd  Order  of 
>Iay,  1845,  and  file  a  traversing  note. 

The  ISth  section  of  the  15  &  16  Vict.  c.  86., 
as  to  filing  a  voluntary  answer,  applies  as  well  to 
suits  commenced  under  the  old  practice  as  under 
the  new.    Joium  v.  HouftU  (V.  C.  W.),  894. 

48.  Where  notice  of  replication  filed  was  not 
served  on  the  defendant  until  after  a  month 
from  the  actual  filing  of  the  replicadon,  the 
Court  reftised  to  set  aside  the  service  for  irregu- 
larity,  or  to  take  the  replication  off  the  file,  but 
enlarged  the  time  for  closing  the  evidence  to 
eight  weeks  from  the  service  of  the  notice,  exclu- 
sive of  the  long  vacation,  and  gave  no  costs,  the 
defendant  not  having  previously  communicated 
with  the  plaintiff.  Uoyd  v.  Solicitora'  and  Gen*- 
ral  Life  Aswranee  Society  (V.  C.  W.),  951. 

49.  A  party  desirous  of  enrolling  a  decree  is 
not  bound  to  acquaint  the  opposite  party  of  such 
his  intention.  But  where  at  an  interview,  after 
be  bad  left  the  decree  for  enrolment,  he  so  oon- 
ducta  himself  as  to  lead  his  adversary  to  think 
that  no  step  has  been  or  will  be  taken  to  do  so, 
the  enrolment  will  be  vacated.  Wickenden  v. 
Rojfaon  (L.  C),  968. 

50.  Where  all  the  relators  die  after  decree, 
the  application  for  the  appointment  of  a  new 
relator  cannot  be  made  by  the  Attorney- Gene- 
ral, but  must  be  made  by  the  new  relator  with 
the  Attorney- General's  consent.  Attorney- Gene* 
ral  V.  Harwey  (V.  C.  S.),  992. 

PRINCIPAL  AND  AGENT. 
See  hterfiUader,  1. 

PRINCIPAL  AND  SURETY. 


^.,B.,  and  C.  drew  a  cheque  for  500^  on  a  banking 
company,  C.  being  security  for  A  and  B.    Meld^ 


that  this  was  a  joint,  and  could  not  be  treated  as 
a  joint  and  several  debt  Hwrpe  v.  Jackson  (2 
Y  &  C.  Kxch.  553.)*  not  approved  of.  Other  v. 
Ivewn  <y.  C.  K.),  562. 

2.  Where  one  of  several  sureties  has  paid  the 
whole  debt,  he  is  entitled  to  recover  against  his 
co-sureties  their  respective  shares,  with  interest 
firom  the  time  of  payment ;  and  although  some 
of  the  co-sureties  before  the  Court  may  be  in- 
solvent, they  must  boar  their  own  oosta  of  suit 
up  to  the  hearing.  Siiehman  v.  Stewart 
(V.  C.  K.>  838. 


PRIVILEGED  COMMUNICATIONS. 
See  Practice,  36. 

PRODUCTION  OF  DOCUMENTS. 
See  Pnactieet  36. 

PUBLIC  HEALTH  ACT. 

11  &  12  Vict  c.  63. 

Tlie  plaintiffs  were  owners  of  land  on  the  bank 
of  a  river,  and  were  entitled  to  watering  places 
for  cattle  upon  that  land,  and  also  to  a  free 
fishery  in  the  river,  but  had  no  interest  in  the 
bed  of  the  river.  The  Local  Board  of  Health 
for  a  district  which  included  the  land  of  the  plain- 
tiffs, commenced  carrying  a  sewer  through  that 
land  into  the  river,  the  outlet  being  within  the 
limits  of  the  free  fishery. 

Hdd,  that  the  discharge  of  sewage  into  the 
river  would  be  a  user  of  and  interference  with 
the  river  within  the  meaning  of  IJ  &  12  Vict 
e.  63.  s.  145.  (Public  Health  Act,  1848),  and 
that  the  plaintiffs,  having  watering  places  on  their 
land,  were  owners  of  land  interested  in  the  river 
within  the  meaning  of  that  section ;  and  that  the 
board  had  therefore  no  right  so  to  discharge  the 
sewage  without  the  written  consent  of  the  plain-  , 
tifib. 

Whether  such  consent  would  have  been  requi- 
nte  if  the  plaintifib  had  had  no  interest  but  the 
fishery,  quaere. 

Per  CaisswELL  J.  and  Williams  J.:  The 
plaintiffs,  having  no  interest  in  the  bed  of  the 
river,  would  have  no  right  of  action  for  this  un- 
authoriied  user  and  interference,  if  not  of  such 
a  nature  as  to  prejudice  the  exercise  of  their 
rights. 

Held,  that  an  injunction  to  restrain  the  board 
from  making  the  sewer  had  been  properly 
granted. 

Per  the  Loan  Justice  Tiran xa ;  In  order  to 
come  to  thst  conclusion  it  was  not  necessary 
to  decide  whether  the  user  of  the  river  was  such 
as  to  give  the  plaintiffs  a  right  of  action  or  not, 
for  that  the  board  could  not  be  allowed  to  carry 
works  through  the  plaintiff^s  land  in  order  to 
enable  them  to  do  an  unauthorised  act  Old" 
aker  ▼.  Hunt  (Lords  JJ.),  671. 
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PURCHASE. 

As  a  general  rule  aU  questions  of  title  relating  to 
the  purchase  of  land  out  of  monej  in  Court  are 
referred  to  chambers  for  consideration,  and  the 
Judge  in  chamben  will  consider  whether  he  can 
approve  a  title  without  referring  it  to  the  con- 
veyancing counsel  of  the  Court. 

Upon  a  pftition  by  a  tenant  for  life,  without 
impeachment  of  waste,  for  the  investment  of 
6100/.,  part  of  a  fund  in  Court,  in  the  purchase 
of  real  estate,  the  Court  approved  of  the  purchase, 
notwithstanding  the  timber  was  valued  at  18002. 
Jones*  SUtUd  EataUt  (^Re)  (V.  C.  S.)>  735. 

RAILWAY  COMPANY. 

Costs  of  reinvestment  of  purchase  money  of  lands 
taken  by  a  railway  company  in  the  rcKlemption 
of  the  land  tax.  See  Landi  ClauatM  CanaoUdatum 
Act,  1. 

1.  A  term  of  years  in  certain  lands  was  as- 
signed to  secure  an  annuity,  with  a  power  of  sale. 
A  second  annuity  was  granted  out  of  the  same 
piece  of  land,  with  a  power  of  entry  and  distress. 
A  railway  company,  requiring  the  premises,  gave 
the  usual  notice,  under  the  Lands  Clauses  Con- 
solidation Act,  1845,  to  both  annuitants;  but 
af^wards  purchased  from  the  first  annuitant 
under  his  power  of  sale. 

Held,  that  a  bill  filed  by  the  second  annuitant 
as  for  specific  performance  of  a  contract  between 
him  and  the  railway  company,  or  for  a  declara- 
tion, charging  the  premises  with  his  annuity,  was 
not  sustainable. 

Remarks  on  WaOur  v.  Eattem  CotmHet  BaU- 
way  Company^  6  Hare,  594.  Hill  v.  Grtat  North- 
em  RaOmay  Company  (V.  C.  K.),  384.1 

2.  llie  general  grounds  upon  which  the  Vick- 
CHAHcmLLoa  Wooo  refused  an  application  for  an 
injunction  to  restrain  a  railway  company  from 
summoning  a  juiy  to  assess  compensation  for 
taking  an  easement,  reported  in  2  Eq,  Itq).  1172., 
discussed  and  approved  oC 

In  the  VxcK-CHAMCKLLoa's  order  an  under- 
taking by  the  plaintiffs  was  embodied  that  they 
should  sell  to  the  railway  company  the  whole  of 
the  property  to  which  the  easement  was  appur- 
tenant, and  make  a  good  title  thereto. 

Held,  that  the  plaintiffs  were  bound  by  that 
undertaking ;  and  that,  although  it  was  silent  as 
to  price,  and  did  not  provide  as  to  the  means  for  ' 
ascertaining  the  amount,  yet  the  Court  would 
not  exgoin  the  company  from  proceeding  to  have 
such  price  ascertained  in  the  usual  way. 

Semble,  by  the  Loan  CiUkNCXLLoa,  that  a  notice 
to  take  an  easement  is  not  warranted  by  the 
I^ands  Clauses  Consolidation  Act.  Pinekin  v. 
London  and  BlaekwaB  RaiUoay  Company  (L  C. 
and  Lords  JJ.),  433. 

3.  On  the  30th  of  June,  1853,  a  railway  com- 
pany, with  whose  Act  the  Lands  Clauses  Con- 
solidation Act,  1845,  was  incorporated,  served  A. 
with  a  notice  to  treat  for  the  purchase  of  a  part 
of  his  manufactory.  On  the  1 1th  of  July,  1853, 
A.  served  the  company  with  a  counter-notice, 
requiring  them  to  take  the  whole  of  it.  The 
compulsory  powers  of  the  company  expired  on 
the  27th  of  July,  1853.  The  company  did  not 
take  any  further  steps  until  the  9th  of  September, 
1854,  when  they  wrote^to  A.,  asking  whether  he 
would  have  any  objection  to  meet  a  person  *'  to 


arrange  terms  without  going  to  a  joiy.'  Ik 
proposed  meeting  took  place,  but  no  sitiifrelocy 
arrangement  was  made  between  A.  and  the  eosi- 
pany.  The  company  then,  on  the  2iid  of  No- 
vember, 1854,  served  A.  with  a  notice  to  sanuDos 
a  jury  to  assess  the  purchase  money  and  eompes- 
sation  to  be^paid  by  them  to  him.  Upoo  a  motioa 
by  A.  for  an  injunction  to  lestrsin  the  eoopuf 
from  summoning  a  jury, —  HM\  lit,  that  k 
was  not  necessary  for  the  company  to  give  i 
formal  notice  to  take  the  whole  mannfretor;  after 
the  receipt  of  the  counter-notice  from  A. ;  ad, 
2ndly,  that  the  letter  of  the  9th  of  September, 
1854,  constituted  an  assent  by  the  ooDpeojio 
treat  for  the  purchase  of  the  whole  of  KS  mao- 
factory,  that  such  assent  waa  not  agnified  too 
late,  that  it  placed  A.  and  the  company  ia  the 
relative  position  of  vendor  and  pordiaaer,  as  ts 
the  whole  manufi^tory,  and  that  tba  compuij 
having  afforded  A.  an  opportunity  to  titat  vitli 
them,  they  were  entitled  to  nunmoo  a  jin; » 
before  mentioned* 

The  term  of  twenty-one  days  mcnticaed  ia 
section  21.  of  the  Landa  Clauses  Consoliditioa 
Act,  1845,  does  not  apply  to  the  case  of  a  coonter- 
notice  under  section  92.  to  take  the  wboie  of  • 
manubetory. 

The  counter-notice^  under  section  ^  re- 
quiring a  railway  company  to  take  the  vbole  of 
a  manufiutory,  does  not  destroy,  but  oolj  sbs- 
penda,  the  original  notice  by  the  compaoj  to 
treat  for  the  purchase  of  a  part  tbeicoC 

SembUi  that  if  the  before-mentioned  notice  to 
summon  a  jury  ^uui  been  in  itself  the  (int  notiee 
on  the  part  of  the  company  that  tfacy  agreed  to 
take  the  whole  of  A.*s  manufiwtory,  it  would  oot 
have  been  good.  Sdtwin^  v.  Lemdon  otdBtd- 
waa  Raiboay  Company  (Y.  C  S.),  5d& 

4.  The  omission  from  the  book  of  refereoce 
deposited  by  a  railway  compsny,  in  compliisoe 
with  the  standing  orders,  preliminsry  to  aa  ip> 
plication  to  Parliament,  of  the  name  of  a  Icoee 
of  landa  required  for  the  purposes  of  the  rulvij, 
does  not  entitle  such  leasee  to  an  iojusetioo  to 
restrain  the  company  firom  taking  such  laads^  fcr 
which  they  had  given  due  notice  to  treat 

By  the  7th  aection  of  the  Railvaj  dames 
Conaolidation  Aot,  1845,  it  ia  not  oUigaftorj  oa 
a  railway  company  to  apply  to  two  Justieei  t» 
correct  an  omiasion  of  a  name  in  their  book  of 
reforence. 

The  19th  aection  of  a  Special  RaOway  Act, 
1853,  empowering  the  company  to  coosnvcC  tlw 
railway  and  worlu  upon  the  landa  delioealed  oa 
the  plana,  and  described  in  the  bookof  refereaee, 
<*  containing  the  names  of  the  ownen,  lemees,* 
occupiers,"  taken  in  connection  with  the  7tb 
section  of  the  Railway  Clauses  Coosolidatioe 
Act,  1845,  does  not  mean  a  stripy  foil  sad  ao- 
curate  description  of  the  several  psrties,  bot 
merely  such  a  dewription  as  would  coible  the 
subject  matter  in  question  to  be  plainly  idcotified. 
Kemp  V.  Wut  End  of  London  and  CrytlalBibtt 
Raiiway  Conqtat^  (V.  CW.),  941. 

RAILWAY  CONTRACT. 

1.  This  Court  will  not  deem  specific  ^eikmaa 
of  an  agreement  to  execute  railway  works.  ^ 
performance  of  which  it  cannot  soperintend,  t» 
for  the  noneompletion  of  which  the  codfs*7 
would  have  an  adequate  ranedy  it  Coouimo  lav. 


RECEIYEB. 
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Nor  will  the  Court  decree  the  execution  of  a 
bond  to  the  company  for  the  due  performance  of 
the  works  stipulated,  unless  by  superintending 
the  execution  of  the  works  it  can  enable  the 
obligors  to  earn  ail  the  money  lor  which  the 
works  contracted  for  are  to  be  completed.  Souih 
WaU$  Oimpmy  t.  H^tAst  (V.  C  W.>  7a 

2.  The  defendants  agreed  with  the  plaintiffs  to 
construct  a  line  of  railway,  and  to  gire  a  bond 
for  the  due  performance  of  the  contract  The 
Court  being  of  opinion  that  specific  performance 
of  the  agreement  to  make  the  line  ought  not  to 
be  decreed, — Hdd^  that  specific  performance  of 
the  agreement  to  give  the  bond,  which  was  only 
an  accessory  to  the  rest  of  the  agreement,  could 
not  be  decreed. 

Where  an  agreement  is  such  that  it  cannot  be 
wholly  performed  by  the  Court,  one  stipulation 
in  such  agreement  may  be  enforced  if  it  is  inde- 
pendent and  creates  a  distinct  right ;  but  not  if 
it  merely  proTides  for  giTing  an  additional  remedy 
to  secure  the  performance  of  the  rest  of  the 
agreement. 

The  Court  can  decree  specific  performance  of 
sn  agreement  expressed  in  general  terms,  where 
the  deficiencies  in  the  terms  are  such  as  the  law 
will  supply,  but  not  otherwise.  South  WaU» 
Baihea^  Company  t.  ITythet  (Lords  JJ.),  153. 

3.  In  1347  a  bill  was  filed  by  A.  against  a 
railway  company  for  payment  of  the  amount  due 
to  him  under  certain  contracts  between  him  and 
the  company  for  the  execution  of  the  company's 
line  of  railway,  or  for  an  account.  Upon  an 
objection  by  the  company,  when  the  cause  came 
on  for  hearing  in  1855, — that  the  case  consisted 
of  matters  cognisable  only  at  Law, — Held,  that 
the  equitable  jurisdiction  in  matters  of  account 
is  concurrent  with  that  of  Courts  of  Law,  and 
that  this  Court  would  not,  after  a  lengthened 
litigation,  leave  the  plaintiff  to  begin  an  action 
at  Law  in  order  to  obtain  an  adjustinent  of  the 
account  between  him  and  the  company.  The 
bill  was,  accordingly,  sustained,  and  an  account 
was  directed. 

Where  there  are  complicated  accounts  to  be 
adjusted,  a  Court  of  Equity  is  more  competent 
to  take  them  than  a  Court  of  Law.  M^Jntotk 
▼•  Gnat  MTeaUnt  RaOma^  Compaq  (V.  C  S.)» 
628. 


RECEIVER. 

Where  a  case  is  made  out  on  the  merits  for  the  ap- 
pointment of  a  receiver,  the  Court  will  not  refuse 
Y*  appoint  one  on  the  ground  of  formal  defects 
in  the  eoostitution  of  the  suit,  which  can  be 
^wed  by  amendment. 

In  a  case,  therefore,  where  the  secretary  of  a 
>oeiety  had  abaeonded  with  a  large  part  of  the 
funds,  and  persons  claiming  a  lien  on  those  funds 
^ied  a  bill  against  the  trustees  to  baTC  the  re- 
maining funds  secured  by  the  Court  and  the 
loss  made  good  by  the  trustees  and  inade  out 
against  the  trustees,  ^p/rimd/aeie  case  of  gross 
i^ligenee  as  to  the  custody  of  the  funds,  a  re- 
ceiver was  appointed,  though  the  bill  was  open 
^  objection  for  misjoinder  of  plaintiffs,  mul- 
tifcriousness,  and  want  of  parties,  and  there  was 
no  allegation  of  insolvency  or  of  an  intention  to 
misapply  the  remaining  funds,  £vam§  t.  Cb- 
«««<rsr  (Lords  JJ.),  545. 


REMAINDER. 

Equiuble  Life  EsUte  in  Realty  and  Personalty, 
and  legal  Interest  in  Remainder  therein,  to  Heirs, 
Executors,!  Administrators  '^  Assigns^  of  Tenant 
for  Life.     Sec  fFiOj  16. 


RENT.CHARGE.] 

H.,  the  grantee  of  a  rent^faarge,  entered  and  took 
possession  and  repaired  the  premises,  which  were 
in  a  ruinous  condition  and  produced  no  rent. 
He  received  more  than  sufficient  to  pay  the 
arrears  of  his  rent-charge^  but  not  enough  to 
coTer  the  repairs.  C,  the  grantee  of  a  subsequent 
rent-charge  upon  the  same  premise^  brought 
ejectment  against  H.,  who  thereupon  filed  a  bill 
against  C.  for  an  ii\j  unction  to  restrain  the  action, 
and  for  a  declaration  that  he  was  entitled  to  a 
lien  upon  the  premises  for  the  repairsL 

Hdd  that  H.  was  not  entitled  to  such  lien  for 
repairs,  and  bill  dismissed  with  casta.  Hooper  v. 
Cooke  (M.  R.},  988. 

REPLICATION. 
Notice  of  filing  of.     See  Praeiiee,  48. 

RETAINER. 
See  Exeeuior,  I . 

RETRANSFER  OF  CAUSE. 
See  J^uefice,  39. 

REVERSIONARY  INTEREST. 

Assignment  by  Married  Woman  by  Deed  acknow- 
ledged under  3  &  4  Will.  c.  74.  of  her  Reversion, 
ary  Interest  in  Proceeds  of  Sale  of  Real  Estate. 
See  Hutband  and  Wife,  7. 

REVIVOR. 
See  PracHeOt  32.  38. ;  Demurter,  2; 

SALE. 
Below  Valiie.     See  Spe^fie  Perfmnanoe. 

SATISFACTION. 
See  Crediior, 

SECRET  TRUST. 

Secret  Trust  to  found  a  Charity.  See  Mortmain, 
2. 

SERVICE. 
Service  of^Notice  of  Motbn.     See  Praeiiee,  25. 

SETTING  DOWN  CAUSE. 

After  Interrogatories  filed  and  without  Answer, 
See  Practice,  3a 
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SETTLEMENT. 


SOLICITOR. 


SETTLEMENT. 

See  Ward  of  Court, 

1.  An  inftnt  ward  of  Court  married  without 
leave,  and  an  order  was  made  directing  the 
Master  to  approve  of  a  settlement  of  all  her  pro- 
pertj  upon  herself  and  her  children,  excluding 
her  husband.  The  settlement  made  in  pursu« 
ance  of  that  order  contained  a  covenant  by  the 
husband  to  do  ell  acts  necessary  for  vesting  the 
property  in  trustees  upon  trust  for  the  separate 
use  of  the  wife  for  life,  and  after  her  decease  for 
her  children  ;  and,  in  default  of  issue,  for  such 
persons,  other  than  her  husband,  as  she  should 
by  will  appoint.  The  settlement  was  executed 
by  the  wife,  but  was  not  acknowledged  by  her 
according  to  the  statute.  The  wife  died  with- 
out iasue,  having  exercised  her  power  of  appoint- 
ment by  will.  In  a  suit  by  the  heir-at-law  of 
the  wife  claiming  her  real  estate  against  the 
persons  entitled  under  her  will, — 

Hdd^  that  as  against  the  heir  the  real  estate  of 
the  wife  was  not  bound  either  by  the  order  of 
the  Court  directing  a  settlement,  or  by  the  set- 
tlement itself,  which  had  not  been  acknowledged 
bv  the  wife  according  to  the  statute.  Field  v. 
^oore(M,  R.),  215. 

2.  A.  having  a  general  power  to  appoint  by 
deed  or  will,  exercised  it  by  deed,  reserving  to 
herself  a  power  of  revocation  and  new  appoint- 
ment by  deed.  In  18S3  she  exercised  the  power 
of  revocation,  and  limited  new  uses,  reserving 
again  a  power  of  revocation  and  new  appoint- 
ment by  deed*  In  1835  she  revoked  the  uses 
limited  by  the  deed  of  1833,  and  limited  new 
uses,  reserving  again  a  power  of  revocation 
and  new  appointment  by  deed.  In  1836  she 
revoked  by  deed  the  uses  declared  by  the 
deed  of  1835,  and  in  1848  she  made  a  will 
purporting  to  be  in  execution  of  her  original 
power. 

Heldt  that  the  deed  of  1836  did  not  operate  to 
restore  the  uses  limited  by  the  deed  of  1833. 

Held  also,  that  the  power  to  appoint  by  will 
was  not  exhausted  or  destroyed  by  the  com- 
bined effect  of  the  deeds,  but  was  a  valid  sub- 
sisting power  when  the  will  was  made.  Evomm 
V.  SdHnder$  (Lords  JJ),  462. 

3.  Limitation  in  a  settlement  in  trust  **for 
all  the  children,  as  well  those  already  born  as 
those  which  shall  hereafter  be  born,  of  F.  by  £. 
his  wife.*'  At  the  date  of  the  settlement  F.  had 
five  illegitimate  children  by  E.,  but  no  legiti- 
mate children,  and  none  were  bom  subse- 
quently. 

Held,  that  the  illegitimate  children  were  en- 
titled.     Goibh  V.  Prendergasi  (V.  C.  W.),  648. 

4.  Where  there  has  been  a  settlement  exe- 
cuted on  the  marriage  of  a  lady,  who  had  just 
attained  her  majority,  having  been  a  ward  of 
Court  with  property  under  its  jurisdiction,  the 
Court  still  retains  a  jurisdiction  over  the  pro- 
perty, and  will  interfere  on  the  part  of  the  ward, 
even  after  a  great  lapse  of  time,  to  rectify  a 
settlement,  unless  the  ward  was  at  the  time  of 
the  marriage  made  fully  aware  of  the  nature  of 
the  settlement.  Money  v.  Monty  (V.  C.  K.), 
996. 

5.  By  a  marriage  settlement  made  between 
the  wife  of  the  first  part,  the  husband  of  the  se- 
cond part,  and  trustees  of  tbto  third  part,  it  was 


declared  and  agreed  by  and  between  the  psitin 
thereto,  and  the  husband  covenanted  Ibr  fakontf. 
his  heirs,  executors,  and  administrators,  thtt  i 
his  wife,  or  he  in  her  ri^t,  sboold  at  aov  dae 
after  the  marriage  become  interested  in  or  cs- 
titled  to  any  property,  the  same  should  be  mi 
remain  upon  the  trusts  of  the  settlemenL 

Hdd,  that  property  to  which  the  wife  htoBut 
entitled,  after  the  death  of  her  husband,  was  bbi 
subject  to  the  trusts  of  the  settlement.  A«itfi. 
Kenriek  (V.  C.  S.>  1031. 

SHIP  REGISTRY  ACT. 

A.,  the  registered  owner  of  certain  shares  tas  diip, 
executed  a  memorandum  which  did  not  redie 
the  certificate  of  registry,  whereby  he  agreed  ts 
sell  the  shares  and  to  pay  over  the  proceeds  n 
B.  In  a  suit  by  B.  agamst  A.,  who  bad  sold 
the  shares, — 

Held,  that,  notwithstanding  the  Ship  Registry 
Act  (8  &  9  Vict  c.  89.),  the  agreement  V3s 
valid  in  respect  of  tlie  proceeds  of  the  sile.  An^- 
ttrong  v.  Armntrong  (M.  R.),  973. 

2.  The  Court  will  assume  that  die  registrstios 
of  a  ship  registered  under  the  8&  9  Vict  e.  S9. 
was  regular  and  valid. 

No  relief  will  be  granted  agaimt  the  open- 
tion  of  the  Ship  Registry  Acts,  on  the  groood  d 
e<]ui  table  fraud  or  notice.  Coombt  v.  }iaMfM 
(V.  C.K.).  566. 

SHIPWRECK- 
Loss  of  Lives  by.     See  Evidence, 

SOCIETE  EN  COMMANDITE. 
See  Joint  Stock  Compamgt  1. 

SOLICITOR. 

Change  of.     See  Praetiee,  1. 
Unauthorised  Act  of  Solicitor.     See  jMngem^i, 
2. 

1 .  A  receiver,  who  had  been  appointed  Cdt  tbe 
plaintiff  in  a  cause,  paid  large  suma  of  moecy  to 
the  solicitors  of  the  plaintiff;  who  were  also  tlir 
solicitors  of  the  receiver.  Some  of  these  awaeys 
were  misappropriated  by  one  of  the  f  na,  vbo 
absconded.  Hdd,  that  the  receiver  wss  a  neeei  • 
sary  party  to  a  motion  that  the  other  partncn 
in  the  firm  should  bring  the  moorys  so  lais- 
applied  into  Court. 

Where  one  of  a  firm  of  solictton  has  bceone 
a  defaulter,  the  other  partners  eannot  be  nsdc 
liable  for  1^  acts,  under  the  summary  jonadic- 
tion  of  the  Court  over  solicitars,  provided  they 
have  not  been  guilty  of  persoiwl  miaoondoet  is 
the  matters  complained  oC  Ckaier  v.  JMh^a 
Lawrtnee,  Cnwdg  and  JBowfty  (ib)  ( V.  C  K.V 
375. 

2.  A  solicitor  served  with  saiyiMi  ibea  1^ 
to  prodnoe  for  the  porpoaas  of  cvideoee  a  W 
in  his  possession,  whidi  his  eUcnt,  tbo  ovacr  d 
the  deed,  would  be  boisnd  ao  to  prodiica,cMa<< 
refuse  such  production  mcrriy  on  the  gn*^ 
that  he  has  a  lien  on  the  deed  fer  the  ooils  •( 
preparing  it,  when  the  peraoD  by  wboos  they|» 
duction  is  called  for  is  not  a  party  egait  ^0 
the  lien  is  claimed. 


SOLICITOR  AND  CLIENT. 


TENANT  FOR  LIFE. 
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Wbether  he  can  be  ordered  to  produce  the  deed 
'vithoQt  notice  bdng  previously  giTeu  to  the 
owner  of  it,  qtutrt.  Hope  r,  UddeU  (Lords  JJ.), 
790. 

S.  A  solicitor  who,  as  appeared  from  the  evi- 
^leoce  in  a  cause,  bad,  without  authority,  giren 
consent  briefs  in  the  names  of  Mr.  and  Mrs.  W. 
ttod  B.,  by  means  of  which  a  fund  in  Court,  in 
which  they  had  an  interest,  was  disposed  of  as  if 
such  interest  had  npt  existed,  was  eaUed  upon  by 
the  Court,  of  its  own  motion,  to  show  cause  why 
lie  ahould  not  be  struck  off  the  roll,  and  it  being 
clear  that  he  had  no  authority,  and  the  Court 
being  of  opinion  that  there  was  nothing  to  lead 
him  to  suppose  that  he  had,  be  was  struck  off 
the  roll. 

Ber  the  I^ao  Jumra  TvaKia :  No  circum- 
stances can  justify  a  solicitor  in  instructing  coun- 
sel to  consent,  on  behalf  of  a  client,  to  the  dis- 
posing of  funds  in  Court,  in  which  the  dient  has 
an  interest,  without  express  authority  from  the 
client  WheaiUg  t.  BoMiow,  CoiUnt'  Cat*  (Lords 
UJ.),  865. 

SOLICITOR  AND  CLIENT. 

A  deed  of  gift  oF  lands  to  a  person  acting  as  the 
solicitor  and  confidential  adviser  of  the  grantor, 
— Htld^  to  be  void,  and  that  the  solicitor  must 
be  declared  a  trustee  for  the  devisees  under  the 
will  of  the  donor.  Tbnuoa  v.  Judge  (V.  C  K.), 
8/0. 

SOLICITOR  TRUSTEE 

A  solicitor,  who  was  a  trustee,  and  one  of  a  firm  of 
solicitors  which  acted  for  him  and  his  co-trustee 
in  the  administration  of  the  trust  estate  out  of 
Court, —  Held^  not  to  be  entitled  to  costs  beyond 
those  actually  out  of  pocket.  BrQughtan  v. 
BnmghttM  (V.  C.  S.),  131. 

SPECIAL  CASE 
Filed  by  Creditor.     See  Creditw, 

SPECIFIC  PERFORMANCE. 

See  Ratiway  Contract,  K  2  ;  Exchange,  1,2;  Vendor 
and  Purchaser,  6;  Executor,  ^2 ',' Award;  Mort- 
gage, 8. 

Specific  performance  of  a  contract,  where  the  pro- 
perty was  sold  considerably  below  its  value,  the 
vendors  being  the  assignees  of  a  bankrupt,  and 
the  sale  having  been  made  under  mistake,  re- 
fused. jitUnborough  V.  Edwards  (V.  C.  IL), 
124. 

STATUTE  OF  LIMITATIONS 

See  Mortgage,  3  ;  Debtor  and  Creditor,  2 ;    Tenant 

for  Life  and  Bemainderman,  2. 
1.  The  21  St  and  22nd  sections  of  the  SUtute  of  Limi- 
tations (3  &  4  Will.  4.  c.  27.)  are  retrospective. 
The  statute  will  run  against  the  remainderman, 
though  under  disabilities,  if  it  has  commenced 
to  run  against  the  tenant  in  taiL  Goodail  v. 
Skemtt  (V.  C.  K. ),  295. 

2.  In  1834  A.  delivered  bricks  to  the  trustees  of 

chapel  then  building.     In  1 845  A  and  B.  signed 

i_  a  memorandum :  «*  It  is  agreed  that  B.,  in  his 


general  account,  shall  give  eredit  to  A.  for  175^ 
for  bricks  delivered  to  the  trustees  of  P.  chapel." 
A.  died  in  1847,  having  charged  his  real  estate 
with  his  debts. 

Held,  that  there  had  not  been  any  such  ac- 
knowledgment or  part  payment  by  A.  as  to  take 
a  general  open  account  between  him  and  B.  out 
of  the  Statute  of  Limitations,  and  that  B.  could 
only  recover  against  A.*s  estate  in  respect  of 
transactions  within  six  years  before  A.'s  death. 
Hughes  v.  Paramore  (Lords  JJ.),  677. 

3.  A  debtor  owed  principal  and  interest  on  three 
pi omissory  notes,  and  the  remedy  in  respect  to 
two  of  them  had  become  barred  by  the  Statute 
of  Limitations.  The  debtor  then  paid  to  the 
holder  of  the  promissory  notes  a  small  sum  on 
account  of  interest,  without  specifying  in  respect 
of  which  such  interest  was  paid.  The  holder 
made  an  indorsement  on  one  of  the  notes  that 
she  had  received  it  as  on  account  of  interest  due 
on  that  note. 

Hddj  that  such  a  payment  had  not  the  effect 
of  reviving  such  debts  as  were  barred  by  the 
statute. 

And  (reversing  the  decision  of  the  Court 
below)  that  the  holder  of  the  notes,  as  the  agent 
of  the  debtor,  might  appropriate  such  payment, 
without  the  debtor's  consent,  to  either  of  the 
debts ;  and  that  such  appropriation  would  take 
the  debt,  in  respect  of  which  it  was  so  appro- 
priated, out  of  the  effect  of  the  Statute  of  Limita- 
tions. AiuA  V.  HodgsoH(U  C.&  Lords  JJ.),  1025. 

STATUTES. 

The  Rules  for  ascertaining  the  Extent  to  be  given 
to  general  Words  in  a  Statute  considered.  See 
Eeeleeiastieal  Benefice. 

SUBPCENA. 
Subpana  duces  tecum.     See  Solicitor,  2. 

SUMMARY  JURISDICTION. 
See  Solicitor,  1« 

SUPPLEMENTAL  ORDER. 
See  Practice,  33.  42. 

SURETY. 
See  Assignment,  2. 

SURVIVORSHIP. 
Presumption  of.     See  Etidenee, 

TAXING  MASTER. 

Direction  to,  when  Affidavit  unnecessarily  long. 
See  Practice,  41. 

TENANCY. 
Evidence  of.     See  CftoriVy,,  13. 

TENANT  FOR  l^\^f^ 
Equitable  Life  Estate  in  Realty  au\A  t****^^^'  ***^ 
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TRUST. 


legal  Interest  in  Remainder  therein,  to  ITeirs, 
Executors,  Administmtora,  and  Assigns  of  Tenant 
for  Life.     See  trill,  16. 


TENANT    FOR    LIFE     AND    REMAIN- 

DERMAN. 

1.  A  tenant  for  life,  with  power  to  charge  the 
e^ate  for  his  own  benefit  with  the  sura  of 
20,0002.,  together  with  interest  at  any  rate 
not  exceeding  5  per  cent.,  exercised  his  power, 
and  appointed  the  estate  to  the  use  of  a  trustee 
for  a  term.  He  afterwards  mortgaged  the 
charge  and  the  term,  with  other  property,  to 
secure  a  sum  of  24,5002. 

The  rents  of  the  particular  estate  were  in- 
sufficient to  pay  the  interest  on  the  charge  of 
20,000/.,  but  the  interest  was  nevertheless  kept 
down  by  the  tenant  for  life. 

After  his  death  the  remainderman  filed  a  bill 
against  the  mortgagees  to  redeem  the  estate  on 
payment  of  20,000^,  and  the  interest  which  had 
accrued  due  since  the  death  of  the  tenant  for 
life. 

The  mortgagees  claimed,  as  part  of  their  se- 
eurity,  the  sum  of  20,000/.,  with  interest  from 
the  date. of  the  charge,  and  asked  an  account  of 
the  interest  which  during  the  lifii  of  the  tenant 
for  life  the  rents  of  the  estate  had  been  insuffi- 
cient to  pay. 

HM,  that,  as  between  the  tenant  for  life  and 
remainderman,  all  accounts  in  respect  of  interest 
were  concluded  by  the  death  of  the  tenant  for 
life,  and  that  the  mortgagees,  as  claiming  under 
the  tenant  for  life,  were  not  entitled  to  a  charge 
against  the  estate  of  the  excess  of  interest  on 
the  20,00021  over  the  rents.  Kauingtou  {Lord) 
T.  BouverU  (M.  R.),  3S4. 

2.  A  tenant  for  life  bad  power  to  charge  the 
estate  with  20.000/.  and  interest  for  his  own 
benefit,  and  to  limit  a  term  upon  trust  to  raise 
it  by  mortgage.  He  exercised  the  power  to 
charge,  and  limited  a  term  to  a  trustee  upon 
trust,  to  raise  the  principal  money  by  mortgage. 
He  afterwards  by  deeds,  in  which  the  trustee 
concurred,  mortgaged  the  20,000/.,  and  interest, 
along  with  other  property,  for  securing  a  further 
sum.  The  rents  of  the  property  were  insuffi- 
cient (after  payment  of  the  interest  on  certain 
prior  charges)  to  pay  the  interest  on  the  20,000/. 
The  tenant  for  life,  however,  paid  the  interest  to 
the  mortgagees  in  full  during  his  life. 

Hdd^  that  the  excess  of  the  interest  on  the 
20,000/.  above  the  rents  remained  charged  on 
the  corpus  of  the  estate,  and  that  the  remainder- 
man could  not  redeem  on  payment  only  of 
20,000/.  with  interest  from  the  death  of  the 
tenant  for  life. 

JIdd,  that  the  Statute  of  Limitations  did  not 
apply,  so  as  to  restrict  the  account  to  the  period 
of  six  years  befiire  the  death  of  the  tenant  for 
life. 

Bdd,  that,  in  computing  the  excess,  an  account 
must  not  be  taken  oif  rents  which  the  tenant  for 
life,  but  for  his  wilful  neglect  or  default,  might 
have  received,  no  special  case  for  so  doing  being 
made,  for  that  the  tenant  for  life  was  in  posses- 
sion as  tenant  for  life  not  as  mortgagee,  and  it 
is  not  the  course  of  the  Court  to  direct  an 
account  on  the  footing  of  wilful  neglect  and  de« 


fault  without  a  special  ease  bdi^  msde  far  it, 
except  in  the  ease  of  a  mortgagee  in  poMwm. 
Jdasfi^Am  {Lord)  v.  BamMTk  (Lords  JJ.>76i. 

3.  A  person  entitled  to  a  verted  remsindtftw 
his  mortgagee,  may  maintain  a  sait  sgainst  tiw 
tenant  for  life  solely  for  production  sod  ioipn- 
tion  of  the  title  deeds  to  the  cstste,  sad  tk 
burden  of  proof  that  isueh  production  aad  ia- 
speetion  are  for  an  improper  purpose  hei  opts 
the  party  resisting  the  proiiluction. 

But  the  right  to  saeh  prodoctLoa  and  isspec* 
tion  exists  only  where  the  title  ta  die  inteitst  ia 
the  estate,  whieh  sudi  person  or  hb  nortg^ee 
daims,  is  clear  and  finee  from  any  rensab^ 
cause  of  Utigatioo.  Dam*  v.  Eni  sf  Dyn^ 
(BC.  R.),  599. 

TERM  OF  YEARS. 

Lien  in  Equity  of  Judgment  Creditor,  who«Jwlr 
ment  was  not  r^stered  under  1  &  8  Vict  e.  1 10^ 
on  Proceeds  of  Sale  of  the  Debtorli  Equitable 
Interest  in  a  Term  of  Years.  SeeJiMXperf,!.! 

TIMBER. 
See  Pvrtkam, 

TITLE  DEEDS. 

Remainderman  can  maintain  a  Suitagsiost  Tesaot 
for  Life  for  Production  of  Title  IM^  Sc 
Tenant  far  Lift  amd  JUmaindtrmoM,  1, 2. 

TRADE  MARK. 
See  Imhaustum,  S. 


TRANSFER 

Transfer  of  PlaintiflTs  Interest  in  Soil  sfter  Derm. 
See  Fraeiiee,  42. 

TRUST. 

Resulting.      See  Will,  18. 

A  corporation  entitled  to  an  old  esosl  eoanseneri 
improvements  in  it,  and  borroiped  hip  nsa  oi 
money  for  that  purpose^  which  they  Meared  by 
mortgages,  comprising  the  canal  and  otber  pro- 
perty. They*afterwards  obtained  so  Act,  vbicb 
authorised  them  to  complete  the  works,  tf^ 
empowered  them  to  raise  money  for  thst  porpoff 
by  mortgage  of  the  canal  and  its  tolh,  witboot 
limit  as  to  amount,  and  direeted  tbem  to  wpf^J 
such  money  in  completing  the  works,  bot  ^ 
not,  in  the  opinion  of  the  Court,  suthoriae  thta 
to  apply  any  part  of  it  in  payiof^  off  nxw, 
mortgages.  The  corporation  ruied  money  ttod«? 
this  power,  and  applied  part  of  it  m  p^iago^ 
some  of  the  old  mortgages. 

Hdd,  that,  as  between  the  statutory  mort|:i^ 
and  the  corporation,  the  other  property  egaipi'*<> 
in  the  old  mortgages  was  Itbe  priBsryfendfir 
payment  of  those  mortgageiw 

Hsld,  that  the  money  borrowed  frooilbs  tfito- 
lory  mortgagees^  beyond  what  was  wsaled  fcr 
purposes  authoriMd  by  the  Act,  ought  to  bt*r 
lieen  repaid  to  them,  and  that  such  momp  *^ 
to  be  treated  as  moneys  held  by  the  coipof*o<'^ 
in  trust  for  the  statutory  morCgi^v«%  sad  siri  » 

borrowed  nooneyar 
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Hdi^  eeeordingly,  that  the  statutory  mort- 
gagees bad  a  lien  upon  the  other  property  coro- 
priaed  in  the  paid-off  mortgages,  for  the  moneys 
borrowed  from  them  which  had  been  applied  in 
paying  off  those  mortgages.  TVeei/Uajt  v.  Ma^^ 
^c,  ofExtUr  (Lords  JJ.),  896. 

TRUSTEES. 

Estate  in  Fee  to  Trustees  restrieted  to  an  Estate 

pur  autrm  vt«.     Sm  Deed,  1. 
Right  of  Trustees  to  Real  Estate  derised  in  Trust 

for  an  Alien.     See  WtO,  18. 

1.  The  trusts  of  a  marriage  settlement  made 
in  18.S3  were,  that  the  trustees  should,  with  the 
eoosent  in  writing  of  the  husband  and  wife,  per- 
mit the  trust  moneys  to  remain  in  their  then 
state  of  investment,  or  with  such  eonsent  call 
them  in.  Fart  of  the  trust  moneys  consisted  of 
a  sum  due  on  the  bond  of  the  husband,  and  pay- 
able in  six  months.  The  trustees,  without  any 
written  consent,  left  this  sum  outstanding.  In 
1S36  the  husband  became  bankrupt. 

The  trustees  joined  in  an  arrangement,  by 
which  tbe  bankruptcy  was  superseded.  It  was 
proved  that  a  dividend  of  1 6t>  6<L  could  have 
been  obtained  under  tbe  bankruptcy.  The  hus- 
band agwn  became  bankrupt,  and  the  money  was 
wholly  lose 

Hdd,  that  up  to  the  time  of  tbe  first  bank- 
ruptcy no  breach  of  trust  had  been  committed. 

Heldt  that  on  tbat  bankruptcy  it  became  the 
duty  of  the  trustees  to  call  in  the  money  without 
sny  written  consent. 

Held^  that  a  subsequent  written  consent  to 
the  money  being  left  ouutanding  was  inoperative. 

Heldf  that  the  circumstance  that  lands  pur- 
chased with  other  parts  of  the  trust  ftrads,  and 
vested  in  the  trustees,  had  been  greatly  improved 
with  moneys  of  the  husband,  did  not  relieve  the 
trustees  from  any  part  of  their  liability  in  respect 
of  this  sum. 

Hdd  by  the  Loan  Jnsnci  Knigbt  Bancs 
(the  Loan  Jusrics  Tuaxta  doubting),  that  in- 
asmuch as  the  husband  might  never  have  obtained 
his  certificate  under  the  first  bankruptcy,  the 
trustees,  having  concurred  in  superseding  that 
bankruptcy,  must  be  charged  with  the  whole 
sum,  although  a  dividend  of  20s.  could  not  have 
been  obtained  in  the  first  instance.  WiUi  v. 
Grtakam  (Lords  JJ.),  1 16. 

2.  Three  trustees  appointed  in  a  will,  with 
power  for  the  surviving  trustee,  bis  executors, 
administrators,  or  assigns,  with  the  consent  of  A., 
to  appoint  one  or  more  person  or  persons  to  be 
a  trustee  or  trustees  in  the  room,  &c.,  and  there- 
upon the  trust  estates  to  be  vested  in  such  trustee 
or  trustees  solely  or  jointly  with  the  continuing 
trustee  or  trustees^^- 

Held,  on  the  authoitty  of  Meijurtzhaffen  v. 
D«oi§,  to  authorise  the  appointment  by  the  sur- 
viving trustee  of  two  trustees  to  act  with  him, 
without  specifying  in  whose  place.  SiOman  v. 
W'esftMod  ( V.  C.  W.),  142. 

3.  Where  one  of  three  trustees  of  a  marriage 
settlement  was  dead,  and  another  was  out  of  the 
jurisdiction,  the  Court  made  an  order  under  the 
34th  section  of  the  Trustee  Act,  1850,  vesting 
the  settled  property  in  two  new  trustees,  jointly 
^th  the  continuing  trustee.  WatU*  Settlement 
(Re)  (9  Hare,  106.)  commented  on.  Smith  v. 
Smith  (V.  a  K.),  126. 

4.  A  testator  bequeathed  a  fund  to  trustees 
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upon  trust  for  bis  sons  for  life,  and  then  for  their 
children,  without  giving  any  directions  as  to  in- 
vestment. The  trustees  were  about  to  invest  in 
tbe  ftinds,  but  were  prevailed  upon  by  the  tenants 
for  lifia  to  invest  on  mortgage  for  the  sake  of  ob- 
taining an  inereased  income,  and  they  invested 
on  insufficient  mortgages.  It  waa  not  shown 
that  the  tenanta  for  life  concurred  in  the  selection 
of  those  particular  securities,  llie  trustees  being 
decreed  to  make  good  tbe  lom  arising  firom  the 
deficiency  of  tbe  securities, — 

Hetdf  tbat  the  tenants  for  life  respectively, 
and  their  respective  life  interesta  in  the  trust 
funds,  were  respectively  liable  to  make  good  to 
the  trustees  the  amount  paid  by  the  trustees  to- 
wards replacing  such  loss,  to  tbe  extent  of  the 
income  received  by  the  tenanta  for  lifo  respectively 
from  the  improper  investments,  and  of  certain 
sums  improperly  received  by  the  tenanta  for  life 
respectively  out  of  the  capital. 

Semble,  trustees  to  whom  no  direction  as  to 
investxpent  is  given  cannot  safoly  invest  on  mort- 
gage.    Itahy  V.  Ridehalffh  (Lords  JJ.),  901. 

5.  On  the  marriage  of  Mrs.  P.  a  settlement 
was  executed  of  her  reveruonary  share  in  a  fund, 
which  was  in  tbe  hands  of  her  brother,  W.  M., 
under  an  i  arrangement  by  which  he  was  autho- 
rised to  employ  it  in  his  busincas  till  the  trustees 
of  hb  lather's  will,  of  whom  he  was  one,  should 
deem  it  advantageous  to  invest  it.  R.,  another 
trustee  of  the  will,  who  had  no  notice  of  the 
settlement,  waa  frequently  applied  to  by  P.  to 
call  in  tbe  fond,  but  declined  to  take  any  steps 
for  that  purpose.  On  a  suit  by  P.  and  his  infant 
children,  after  Mr*.  P.*s  death,  seeking  to  make 
R.  liable  for  wilfbl  neglect  and  defitult  in  not 
having  taken  steps  to  call  in  the  fund, — 

Hdtd,  that  the  calling  in  of  the  fund  being  left 
to  tbe  discretion  of  the  trustees,  R.  was  not 
liable  for  taking  no  steps  to  call  it  in,  if  he  had 
acted  to  the  best  of  his  judgment. 

HeU,  further,  that  as  the  fund  was  recoverable 
only  in  Equity,  and  any  steps  to  get  it  in  might 
have  been  taken  by  P.  himself,  he  could  not 
complain  of  R.  for  not  taking  them,  and  that  R., 
having  no  notice  of  the  settlement,  was  not  a 
trustee  for  the  infimto,  and  they  therefore  could 
not  complain  of  any  omission  of  his  of  which  P. 
could  not  complain.  Faddom  v.  Biehardmm 
(Lords  JJ.),  933. 

6.  A.  B.,  by  his  will,  bequeathed  tbe  residue 
of  his  personal  estate  to  his  executor  C,  upon 
trust  for  tbe  relief  of  such  persons  resident  in 
the  parish  of  St  E.  as  therein  mentioned ;  and 
be  directed  that  the  said  residue  **  should  remain 
in  the  hands  of  C,  to  be  bestowed  in  such  por- 
tions as  the  cases  might  deserve,  with  the  joint 
consent  and  approbation  of  the  rector  and  church- 
wardens for  the  time  being  of  tbe  said  parish  of 
St.  E.**  The  executor  accepted  the  trust,  but 
did  not  disclose  it,  but  mixed  certain  portions  of 
the  trust  fund,  as  they  were  from  time  to  time 
received  by  him,  with  his  own  moneys,  and  then 
invested  certain  sums  in  stock  in  his  own  name 
**  to  secure  the  funds  of  the  charity."  Upon  an 
information  filed  in  the  name  of  the  Attorney- 
General,  twelve  years  after  the  death  of  the  tes- 
tator, for  an  account  generally,— 

Hdd  (varying  the  decree  of  the  Court  below), 
that  the  executor  was  not  to  be  charged  with 
interest  at  5  per  cent,  on  the  balances ;  nor  that 
annual  resta  should  be  made  in  tlie  account. 
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Held  alto,  that  the  principle  upon  vhicb  the 
Court  proceed!  is  to  charge  an  executor  or 
trustee  onlj  with  that  which  he  has  received  ;  or 
that  which  it  may  be  proper  to  say  he  ought  to 
have  received,  or  that  which  he  is  estopped  from 
saying  that  he  did  not  receive.  Attomtff- General 
V.  Atjord  {h.  C),  958. 

7.  A  tevtator,  by  his  will,  made  in  1825,  di- 
rected that  his  real  and  personal  estate  should  be 
got  in  by  hii  three  executors,  sold,  and  converted 
into  a  common  fund,  and  the  produce  invested  in 
the  names  of  the  three  executors  upon  trust  for 
his  wife  for  life,  and  after  her  death  to  be  equally 
divided  amongst  his  children  when  the  youngest 
should  attain  twenty-one.  The  executors  ac- 
cepted the  trust,  converted  the  property,  and 
paid  the  annual  produce  to  the  wife  during  her 
life.  One  of  the  trustees  was  a  solicitor,  and 
almost  solely  acted  in  the  trust,  the  two  others 
paying  over  to  him  two  small  sums  in  respect  of 
the  estate,  and  they  never  afterwards  interfered. 
On  the  youngest  child  attaimng  his  age  of 
twenty-one,  in  1846,  he  called  upon  the  acting 
trustee  for  an  account,  but  not  being  able  to 
obtain  it,  he  applied  to  another  of  the  trustees 
for  information  upon  the  subject  of  the  account, 
who  referred  him  to  the  acting  trustee,  repudi- 
ating at  the  same  time  any  liability  on  his  own 
part.  On  a  bill  filed  by  the  children  against  the 
three  executors  and  trustees  for  an  account, — 

Held  (reversing  the  decision  of  the  Court 
below)  that  the  three,  having  accepted  the  trust, 
were  bound  to  account,  although  there  had  been 
circumstances  of. acquiescence  in  the  acting  trus- 
tee's sole  dealing  with  the  fund  by  the  eeetui  que 
trusts,  and  they  had  offered  to  give  time  to  the 
acting  trustee  to  pay  any  balance  due  from  him 
by  instalments.     Bwrrowt  v.  f^oib  (L.  C),  960. 

TRUSTEE  RELIEF  ACT,  10  &  11  VICT. 

c.  96. 

See  Practice,  4.  17. 

Where  a  fund  has  been  paid  into  Court  under 
10  &  11  Vict.  c.  96.  (the  Trustee  Relief  Act) 
the  Court  has  no  jurisidiction  upon  petition  to 
order  it  to  be  paid  out  to  a  person  claiming  by  a 
title  adverse  to  the  trusts  on  which  it  was  h.^Id 
by  the  trustees  who  paid  it  in. 

lu  a  case,  therefore,  where  a  fund  arising  from 
the  sale  of  property  belonging  to  A.  B.  was  paid 
into  Court  by  the  trustees  of  a  deed,  which  de- 
clared trusts  of  the  fund,  under  which  trusts,  if 
valid,  X.  Y.  was  beneficially  entitled,  and  the 
personal  representative  of  A.  B.  presented  a 
petition  for  payment  of  the  fund  to  him,  on  the 
ground  that  the  deed  was  notbinding  on  A.  B., — 
Hdd^  that  payment  to  A.  B.*s  representative  could 
not  be  ordered  on  petition  without  a  bill  being 
filed.     Foxard'i  TnuU  (Ae)  (I^rds  JJ.),  759. 

USE. 
Shirking  Use.     See  WW,  19. 

USURY. 

I.  A.  gave  to  bankers  a  mortgage  nominally  for 
5500/.,  but  in  reality  for  securing  the  balance 
to  become  due  on  his  overdrawn  account.     Tlie 


bank  having  threatened  a  ssle,  the  somst 
claimed  by  them  was  paid  under  an  srrangtiiKst, 
which  left  open  only  the  question  what  vh 
justly  due  to  them  on  the  balance  of  the  aceouEt 
Differences  having  arisen  as  to  the  soKWOt  dsr. 

A.  filed  his  bill  for  an  account,  not  nusing  uir 
question  of  usury,  and  a  decree  was  made  at  the 
hearing  for  an  account  as  between  banker  i»l 
customer.  It  turned  out  that  the  seeouot  com- 
prised bills  carrying  more  than  5/.  per  ceoL  io* 
terest  and  charges  for  commiMoo.  At  the 
hearing  fi>r  further  directions  the  plaiatif  rused 
the  question  of  usury,  and  Vica-CBAitciLtAt 
SrnaaT  disallowed  some  charges  as  uwrious,  but 
allowed  others  to  which  the  plainttfTolQcctodas 
usurious. 

Heldt  that,  having  regard  to  the  arrugemKt, 
the  frame  of  the  bill,  and  the  nature  of  the  decree 
at  the  hearing,  it  was  not  competent  to  the  ptaintif 
to  raise  the  question  of  usury  on  fuithcc  dinc^ 
tions. 

Semble,  he  could  not  in  any  case  have  otjcdid 
to  the  charges  for  interest  and  commiiiioD  at 
usurious,  for  that  a  mortgagor  impcscbtflg  a 
security  for  usury  can  only  be  relieved  on  pay- 
ment of  what  is  justly  due  ;  and  if  the  cootnct 
was  that  he  should  pay  what  was  due  oo  a  but- 
ker*s  account,  he  must,  according  to  the  abote 
rule,  pay  what  is  due  according  to  the  smoubi, 
as  usually  kept  between  banker  and  custofflcr. 
TTuMuur.  Goqper  (Lords  JJ.),  417. 

2.  B-,  in  consideration  of  5002.,  sdnaeed  lo 
him  by  A.,  conveyed  to  a  trustee  an  Mtste  to 
which  he  was  entitled,  subject  to  the  life  crtate 
of  a  person  sixty-one  years  of  age^  upon  trwt.  if 
the  tenant  for  life  died  within  five  years,  to  laiie 
and  pay  to  A.  1000/. ;  but  if  the  tenant  for  life 
died  after  the  expiration  of  five  yean,  1500/1 

Heid,  that  this  transaction  was  a  cootrivneeto 
secure  usurious  interest,  the  contingency  facisg 
merely  colourable. 

A  mortgagee,  who  had  mortgsges  both  prior 
and  subsequent  to  this  transactioa,  filed  a  fore- 
closure bill  against  A.  and  other  ioeombraBoen 
on  the  estate  in  question,  and  a  decree  vastaka 
directing  the  Master  to  inquire  what  JBm- 
brances  there  were,  and  to  state  their  prioritiei 

B.  went  in  under  this  decree,  claimiag  to  be  an 
incumbrancer,  and  the  Master  disalJoved  hii 
claim. 

Held,  that  the  Master  was  right  in  ao  doios; 
for  that  under  a  decree  in  this  (bnn  he  wai 
bound  to  entertain  an  objection  to  the  vsfidity  d 
an  alleged  incumbrance,  though  not  impeached 
on  the  pleadings.  Mamefieid  {Earlef)^,  Ofk* 
(Lords  JJ.X  907. 

VENDOR  AND  PURCHASER. 

1.  A  tesUtor,  who  died  in  1782,  devised  real  cKale 
to  uses  under  which  N.  P.,  an  in&nt,  was  tesaat 
in  tail  in  possession,  and  bequeathed  pennaltf 
to  A.  and  B.  upon  trust  at  their  diaeictioa  to  ^ 
it  out  in  the  purchase  of  real  estates  to  be  settled 
to  the  same  uses.  In  1799  certain  eanias- 
sionets,  acting  under  the  38  Geo.  S.  e.  OQ'»J*" 
tracted  with  A.  and  B.  as  trudeee  mad^mrSeMi 
of  N.  P.,  the  infant  tat  the  redemptioo  of  ^ 
land-tax  on  the  devised  estate^  In  1802  N.  r. 
died,  still  in  hUin&ney.  In  1885  X.  eao»^ 
to  purchase  that  esute  which  was  dWcrilKtfJ* 
free  from  land-tax.  and  the  above  itateaciA 
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vere  made  in  the  abstnict  of  title  delWerad  to 
X.  X«  made  no  inquiry  as  to  the  circumstances 
attending  the  redemption,  took  a  conveyance, 
and  ei^oyed  the  property  free  from  all  claims  in 
respect  of  the  land-tax  until  1850.  The  ad- 
ministrator of  N.  P.,  the  infimt,  filed  a  bill  against 
X.,  stating  that  the  money  laid  out  in  the  re- 
demption of  the  land-tax  had  heen  personal 
estate  belonging  to  the  infiint,  and  that  its 
character  had  not  bean  changed;  and  alleging 
that  the  purchaser  had  oonstructiTe  notice  of 
that  lact,  and  claiming  an  equitable  charge  on 
the  estate  purchased  by  X.  J7eU,  that  A.  and 
B.  might  have  redeemed  the  land-tax  out  of  the 
personalty  bequeathed  to  them,  to  be  laid  out  in 
the  purchase  of  real  esute  to  be  settled  to  the 
same  uses  as  the  devised  estate,  X.  was  not 
bound  to  inquire  into  the  circumstances  attending 
the  redemption,  and  that  he  had  not  constructive 
notice  thereot 

The  doctrine  of  oonstructive  notice  not  to  be 
extended.     Jfare  t.  Earl  of  BgmunU  (Im  C.  >»  1 . 

2.  Buildings  allowed  to  be  opened  on  an  ad- 
vance of  502.  on  100^,  the  amount  of  the  last 
bidding,  the  proposed  purchaser  undertaking  to 
abide  by  the  order  of  tlie  Court  as  to  payment  of 
the  expenses  of  the  resale.  Bridgtr  v.  Penfdd 
(V.  C.  W.),  141. 

a  The  statute  11  Geo.  4.  &  1  Will.  4.  c  47. 
does  not  enable  a  devisee  for  life  only  to  make  an 
effectual  surrender  of  copyholds  to  a  purchaser 
in  fee^  so  as  to  bar  the  contingent  interests  under 
the  will  of  persons  unborn.  An  order  under 
section  39.  of  the  Trustee  Act,  185Q,  is  necessary 
for  that  purpose.  Wood  v.  BettiaioM  (V.  C.  W.), 
238. 

4.  In  1845  S.  conveyed  to  a  purchaser  a  piece 
of  land  for  building  purposes,  and  the  purchaser 
covenanted  not  to  allow  the  trade  of  n  reuiier  of 
beer  or  licensed  victualler  to  be  exercised  upon 
the  premises.  A  house  was  built  upon  the  land, 
and  in  March,  1852,  it  was  opened  by  T.  for  the 
sale  of  beer.  In  May,  1858,  S.gave  notice  to  T. 
not  to  carry  on  the  trade  of  a  retailer  of  beer  on 
the  premises.  In  September,  1852,  and  again  in 
September,  1 853,  T.  applied  for  a  public-bouse 
license^  and  these  implications  were  sucoesafuUy 
opposed  by  S.  In  December,  1853,  T.  trans- 
ferred her  business  to  U.  In  August,  1854,  a 
bill  was  filed  by  S.  against  T.  and  H.  Xp  restrain 
them  from  carrying  on  the  trade  of  a  retailer  of 
beer  and  licensed  victualler.  Hdd^  that  S.  was 
not  entitled  to  an  injunction  against  T.,  who  had 
parted  with  her  interest  before  the  bill  was  filed ; 
nor,  secondly,  against  H.,  so  fiir  as  the  business 
of  a  retailer  of  beer  was  concerned,  by  reason  of 
the  delay  in  filing  the  bill.  But  an  injunction 
was  granted  against  H.  to  restrain  him  from 
carrying  on  the  trade  of  a  licensed  victualler. 
ScarMriek  v.  Ttmbrid^  (V.  C.  W.),  24a 

5.  In  an  abstract  of  title  of  an  estate  directed 
to  be  sold  under  an  order  of  the  Court,  a  will 
was  erroneously  set  out,  —  the  word  **  them  ** 
having  been  inserted  for  "  their  children,**  so  as 
to  make  it  appear  that  the  estate  to  be  M>ld  was 
a  fee  simple  absolute ;  but  in  the  deed  next  ab- 
stracted the  will  was  recited  correctly.  The 
counsel  for  the  purchaser  did  not  discover  the 
discrepancy  between  the  two  statements  of  the 
will  in  the  abstract,  though  he  required  the  will 
to  be  examined  for  other  purposes,  which,  how- 
ever, was  not  done.     After  the  purchaser  had 
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accepted  the  title  and  paid  his  purchase  money 
into  Court,  but  before  a  conveyance  waa  ex- 
ecuted, the  error  was  discovered. 

HdtU  that  he  was  entitled  to  be  discharged 
from  his  purchase,  and  to  be  repaid  the  purchase 
money,  but  without  interest ;  and  that  he  ahould 
pay  the  costs  of  all  parties  appearing  upon  the 
petition,  except  those  of  the  penon  by  whose 
negligence  the  error  had  been  committed. 

Payment  of  purchase  money- into  Court  by  a 
purchaser  by  the  advice  of  counsel,  and  with  fall 
knowledge  of  all  the  tiscts,  is  a  waiver  of  the  pur- 
chaser's right  to  object  to  the  title.  M^CuUoek 
V.  Gngory  (V.  C.  W.>  495. 

6.  Contract  fiar  purchase  of  lands,  which  after- 
wards proved  to  be  subject  to  covenants,  of  which 
there  was  no  notice  on  the  fiwe  of  the  contract. 
Specific  peiibrroance  of  such  n  contract  refused 
as  against  the  purchaser,  on  the  ground  that  he 
could  not  be  compelled  to  enter  into  rimslar 
covenants,  or  to  have  them  recited  In  the  deed  of 
coBlreyanee,  but  that  he  might  elect  cither,  to 
rescind  the  contract  or  to  accept  a  conveyance 
with  the  covenants.  Lnkey  v.  Higgt  ( V.  C.  K.), 
5ia 

VESTING  ORDER. 

Sec  Trustee^  3. ;  Practiet,  40.  46. 

VOLUNTARY  DEED. 

See  Solicitor  akd  Client, 

WARD  OP  COURT. 

See  Settietnent,  1.  4. 

The  mere  (act  of  marrying,  without  the  consent  of 
the  Court,  a  minor  who  is  a  ward  of  Court,  is, 
under  whatever  circumstances,  a  contempt,  which 
gives  the  Court  jurisdiction  to  reftise  to  allow 
the  husbaud  to  receive  any  part  of  the  capital  of 
a  fiind  in  Court  belonging  to  the  wife,  even  with 
her  consent,  until  such  a  settlement  has  been 
made  as  the  Court  can  approve. 

Whether  the  Court  can  in  such  a  case  direct  a 
settlement  of  the  wife's  fortune  against  the  wish 
of  both  huaband  and  wife,  ^tusre. 

The  Court  will,  in  such  a  case,  exercise  its  ju- 
risdiction with  a  view  to  what  is  most  for  the 
benefit  of  the  wife  and  children. 

In  a  case  where  the  husband  had  not  been 
guilty  of  wilful  contempt,  he  was  allowed  to  re- 
ceive the  greater  part  of  the  wife's  fortune  on 
insuring  his  life  for  a  competent  sum,  making  a 
settlement  of  the  policy,  and  securing  the  pre- 
miums on  some  leasehold  property,  and  under- 
taking to  settle  any  after-acquired  property  of 
the  wife.     Mctrtin  v.  Fo$ter  (Lords  JJ.),  555. 

WASTE. 
See  Deed,  1. 

WEEK. 
Meaning  of.     See  Practice,  25. 

WEST  INDIAN  ESTATE. 

In  an  administration  suit  £.  was  appointed  by  the 
Court,  in  1819,  consignee  of  the  tesUtor's  West 
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Indian  estate,  which  wm  subject  to  a  mortgage 
created  in  1795,  and  £.  continued  such  con- 
signee up  to  ]  830,  when  he  wm  discharged  upon 
his  own  petition.  In  1837  the  compensation 
money,  in  respect  of  the  slaves  on  the  esute,  was 
paid  into  Court  In  1839  the  mortgagee  was 
made  a  party  to  the  cause.  The  Master,  by  his 
report,  dated  in  May,  1842,  found  a  balance  due 
to  £.  as  consignee. 

Held,  that  £.  was  entitled  to  be  paid  out  of  the 
compensation  money  his  balance,  with  intereit 
from  May,  1842,  at  4/.  per  cent  per  annum,  in 
priority  of  the  mortgage. 

A  consignee  is  not  entitled  to  be  paid  out  of 
the  interest  on  the  compensation  money  for  slaves 
so  long  as  he  continues  consignee.  Morison  ▼. 
3ioriM<m  (V.  C.  &),  204. 

A  testator  devised  West  Indian  property 
in  trust  for  sale.  A  suit  was  instituted  for  ad- 
minittration  of  his  estate,  in  which  A.  was  ap- 
pointed reodver  and  consignee.  A.  iras  dis- 
charged in  1830 ;  on  which  occasion  his  accounts 
were  passed  in  the  presence  of  persons  who  were 
tenants  Ibr  life  under  settlements  of  the  property 
made  after  the  testator's  dteth.  In  1837  a  sum 
of  money  was  paid  into  Court  as  compensation 
money  for  the  slaves  on  the  estates.  Shortly 
after  this  B.  was  appointed  receiver  and  con- 
signee. The  estates  having  been  managed  at  a 
heavy  loss,  and  large  balances  being  due  to  A. 
and  B.,  in  respect  of  their  disbursementa  sanc- 
tioned by  the  Cour^  they  applied  for  payment 
out  of  the  capital  of  the  slave  compensation 
moneys. 

HeU,  that  (independently  of  any  rule  pecu- 
liarly applicable  to  consiffnees  of  West  Indian 
estates)  they  were  entitled  to  such  payment,  for 
that  the  disbursementa  made  by  them  must  be 
treated  as  expenses  properly  incurred  by  the 
trustee  of  a  money  fund  for  ite  protection  and 
preservation  until  it  was  realised,  and  which  he 
is  entitled  to  be  repaid  out  of  the  trust  fund. 

ffdd,  that  the  fiiet  that  the  compensation 
money  had  been  paid  into  Court  before  B.  be- 
came consignee  made  no  difference  as  to  B.*s 
right,  for  t£st  the  right  of  the  paid  agent  of  the 
Court  to  reimbursement  extended  over  the  whole 
of  the  money  fund  which  the  Court  had  to  ad- 
minister. 

Hdif  that  such  right  to  reimbursement  had 
priority  over  the  costa  of  suit. 

ffddf  that  the  persons  entitled  in  remainder 
under  the  settlementa  could  not  open  the  account 
taken  in  1830^  on  the  ground  that  they  wer6  not 
permitted  to  attend  at  the  taking  it,  for  that  they 
ought  to  have  appealed  against  the  refusal  of 
leave  to  attend.  Moritom  v.  Morimm  (Lords  J  J.}, 
557. 

WESLEYAN  METHODISTa 
See  ChariiabU  TVwjtt. 

WIDOW. 

Exclusion  of  Testator's  Widow  from  Distribution 
Share  of  undisposed-of  Residue.     See  WiBf  17. 

WIFE. 

A  married  woman,  tenant  in  tail  in  possession,  ex- 
ecuted, with  the  concurrence  of  her  husband,  a 


WILL. 

deed  for  the  purpose  of  barring  the  cntsll,  vndcr 
the  provisions  of  the  3  &  4  Will  4.  e.  74^  vtich 
was  enrolled  within  the  time  prescribed,  bntns 
not  acknowledged  by  her  untU  after  snefa  csnl- 

ment. 

Mdd,  that  the  ackoowledgment  by  s  msnied 
woman  of  a  dcwd  nude  in  pursuance  of  tfast  Ad 
need  not  necessarily  precede  its  eorolnieat  That 
the  deed  was^  therefore,a  good  diicntsiliflK deed. 
Lomdim  Dock  Aeti^JU),  erjMiie  T^mnm(^  R.^ 
S78. 

WILL. 

1.  A  testator  devised  real  estate  to  trastm  vpos 
trust  to  pay  to  his  only  son  an  animitj  bll  be 
attained  the  age  of  thirty  yea^^  sod  sfterwsrds 
to  pay  him  the  rente  for  life,  and «« from  snd  in- 
mediately  after  his  decease,"  upon  trost  fcr  the 
Bon*s  first  and  other  sons  snceesrively  is  tuL  Bj 
a  codicil  he  invoked  the  trusto  in  frrour  of  his 
son,  and  in  lieu  thereof  gave  hhn  an  snouitj  oot 
of  the  rents. 

Hdd,  that  such  reroeation  did  not  Iwe  the 
rente  undisposed  of  during  the  soo's  life,  but 
accelerated  the  vesting  in  posscssioo  of  the  ev 
tates  tail.     Lainmm  v.  Xmium  (Uwds  JJ.). «. 

2.  Accumulations  for  a  period  eiceedu»j 
twenty-one  years  from  the  teslstor'i  detfh, 
whether  directed  by  the  will  or  only  infetrei 
which  without  such  direction  would,  aceorthng 
io  the  rules  and  practice  of  Courts  of  Equity, 
have  been  made,  are  hot  void  under  the  TWIw- 
son  Act  , 

A  testator  devised  and  bequeathed  sll  bs  Ril 
and  personal  estate  to  trustees  upon  *"^  ff** 
paying  certun  annuities,  for  his  children.  Witt* 
out  baring  previously  directed  any  wsm^ 
tion  to  bemsde,  thetestator  proceeded  to  ded»e 
that,  in  defiinlt  of  such  ianie,  then  ss  to  thewte" 
of  hU  real  and  personal  estate^  -sad  the seco- 

mulations  and  savings,  if  «nyf '  wp«"  ^"^  ^  ^ 
other  annuities.  And  all  the  rest,  tesidiic,  md 
remainder  of  hb  said  real  and  persoosl  atite. 
••  with  the  accumulations  thereof  which  he  that- 
by  directed  his  trustees  to  place  out  on  Bort- 
gage,-  &c,  upon  trust  for  the  ehadren  oi 
M.  P.  8.,  and,  in  default  of  such  vme,«?» 
trust  for  J.  S.  T.  ab«>lutely  on  his  sttamag 
twenty-five.  .    .a-* 

Tlie  testator  died  without  iwis  »  1KB 
M.P.  S.  was  still  living  married,  but  hsd  new 
had  a  chUd.     J.  8.  T.  had  not  atteiwdtr**?- 
five.     The  income  had  been  aceuniBlstol  una 
the  testator's  death.  .  . 

On  a  petition,  in  an  admhuslistioo  «uit,ij 

the  heir-at-law,  who  was  also  o«5  of  *^^^ 

.  kin,  praying,  amongst  other  things,  a  ^f^^^^^ 

that  the  trust  for  accumulation  beyond  tweoiy- 

one  years  from  the  testator^  desth  ww  ww. - 

SeW,  that  the  devises  ■n**  be^«"«^  "i,^!^ 
cumulations  incident  thereto^  were  ■»  T"T 
the  provisions  of  the  89  &  30  Geo.  S.  e.  98.^ 
that  the  accumularioos  most  ^^■'JJ^^ 
person  should  become  entitled  in  PJ>"*?* 
the  residue.     Temek  ▼.  Chtm  (M.  ».>  *^'^ 

3.  A  gift  to  diUdren,  -and  if  *««*^ 
not  be  any  Atld  or  oi&pring,"  thai  om.  J^ 
to  be  a  gUt  to  the  issue  indefinitely.    T»^r^ 

V.  Beosfey  (V.  C.  K-X  59.  _  o  j  (L 

4.  &C.byhtswUlgavetoh«J«.Sj.J|| 

a  messuage  and  several  closes  of  !»««" 


WILL. 


WILL. 


1128 


lives ;  and  be  desired  his*  said  son  to  afiplj  to 
cbangc  one  of  the  liTes  for  his  daughter  Sarah ; 
and  he  declared  that  the  premises  so  devised  were 
to  be  sohgect  to  an  annuity  to  his  said  daughter 
ibr  her  life,  with  usual  powers  of  entry  and  dis- 
tress ;  and  after  the  decease  of  his  said  daughter, 
the  testator  bequeathed  to  T.  T.  and  W.  P.,  the 
surrivor,  ftc.,  the  sum  of  SOOOI.,  to  be  paid  by 
and  out  of  the  said  leasehold  messuages,  &&, 
which  he  thereby  charged  with  the  payment 
thereof  And  in  case  the  same  should  be  in- 
sufficient, then  he  thereby  charged  his  personal 
estate  with  the  payment  thereof  in  trust  for  the 
bene6t  of  all  and  every  the  children  of  hii  said 
daughter. 

Meld  that  the  leasehold  property  and  the  whole 
of  the  interest  therein  given  to  the  son  (subject 
to  the  annuity)  was  charged  with  the  legacy  of 
200(W. 

The  executor  of  a  testator  signed  a  legacy  duty 
receipt,  and  paid  the  dilty  thereon'  in  respect  of 
the  lej^cy  of  3000{.,  although  the  executors  of 
that  executor,  by  their  answer,  denied  the  receipt 
ofasseti^ 

Mdd,  that  the  signing  the  receipt  and  paying 
the  duty  was  an  admission  of  assets  sufficient  to 
satisfy  the  legacy  of  20007. 

The  bill  charged  the  above  fiicts  and  prayed 
for  an  aeeount  of  the  personal  estate  of  the 
testator,  and  also  for  general  relief. 

BtU,  that  the  question  of  charge  was  suffi- 
<»eiit]y  raised  by  the  pleadings,  and  a  declara- 
tion was  made  without%iny  previous  account. 
Lazonbff  T.  Rawton  (L.  C.)*  89* 

5.  Devise  in  a  will  made  before  the  Wills 
Act,  1838,  of  all  real  estates  **  of  or  to  which  I, 
or  any  person  for  me,  shall  be  seised  or  entitled 
at  my  death,  or  which  I  have  or  shall  hereafter 
have  power  to  dispose  of  by  wilL**  The  testator 
subsequently  contracted  for  the  purchase  of  an 
estate  at  S.  He  also  purchased  another  estate 
St  C,  which  was  conveyed  to  him  prior  to  the 
date  of  a  codicil  to  the  will.  By  that  codicil  the 
estate  at  C  was  devised  upon  the  same  trusts  as 
other  estates  comprised  in  the  will,  and  the 
trustees  were  directed  to  complete-  the  purchase 
of  the  estate  at  S.  This  httt  estate  was  con- 
veyed to  him  to  the  ordinary  uses  to  bar  dower. 

Hdd  that  the  devise  by  the  codicil  was  re- 
voked, and  that  the  estate  at  S.  descended  to  the 
heir. 

Hdd  also,  that  the  hor  must  elect  between 
the  estate  at  S.  and  the  benefits  which  he  took 
under  the  will. 

One  of  the  younger  children  of  the  testator 
had  attained  his  age  of  twenty-one  thirteen  years, 
and  another  ten  years,  prior  to  the  filing  of  the 
special  case  in  this  eause. 

Held,  on  the  ground  of  laches,  that  the  ac- 
count of  the  rents  and  profits  must  be  taken 
only  from  the  time  of  filing  the  special  case. 
Schroder  y.  Sehrodtr  (L.  C),  97. 

6.  A  disposition  by  will  in  general  words  of 
.    all  funds  which  the  testator  has  power  to  appoint, 

▼ill  not  operate  as  an  execution  of  a  power  of 
revocation  and  new  appointment  reserved  in  an 
appointment  by  deed  previously  made  by  the 
testator  when  he  has  powen  of  appointment 
's^hich  can  be  exercised  by  will  without  any 
previous  revocation.  Pom^frtt  v.  Perring  (Lords 
.  J  J.),  14& 

7.  Devise  after  the  death  of  A.  **  to  hold  to 


my  son  J.,  and  to  hia  heirs  and  assigns  for  aver," 
and  after  the  decease  of  my  wife  A.  and  my  son 
t  J.  without  issue,  equally  amongst  my  <*then 
surviving  legatees,"  share  and  share  alike; 

Held,  J.  took  an  estate  in  Am  simple,  subject 
to  be  defisated  by  the  executory  devise  over,  and 
that  not  taking  effect  in  the  events  which  hap- 
pened, his  estate  became  absolute.  Gretnmood  v. 
renfoii(V.C.  W.),  181. 

8.  In  construing  a  will  of  personal  estate  the 
Court  is  not  bound  to  confine  its  attention  to 
the  probate,  but  may  look  at  the  original  will  in 
the  testator's  handwriting,  with  a  view  of  heing 
guided  in  the  construction  by  the  way  in  which 
it  is  written. 

Held,  accordingly,  that  the  fact  that  certain 
words  not  appearing  in  the  probate  had  existed 
in  the  original  will,  but  had  been  struck  out  by 
the  testator,  was  to  be  looked  to  in  eonstruing 
the  will. 

Certain  moneys  had  been  depoaited  with  the 
testator  to  abide  the  result  of  bets  between  him 
and  the  depositors.  After  bis  death  his  per- 
sonal representative  repud  these  sums.  Hdd, 
that  the  repayment  of  deposits  on  bets  not  de- 
cided in  tlie  testator's  lifetime  was  proper,  but 
that  the  repayment  of  deposits  on  bets  deeided  in 
hb  lifetime  was  unauthorised. 

The  tesUtor  had  deposited  with  sUkeholden 
600021,  to  abide  the  result  of  a  bet  not  decided  in 
his  lifietime,  and  after  his  death  this  money  waa 
repaid.  He  had  at  his  death  a  balance  at  his 
banker's  on  a  common  account  current,  and  an- 
other sum  at  his  banker*s  at  interest  on  a  deposit 
account  He  was  also  possessed  of  furniture  at 
a  tavern  which  he  kept,  and  at  which  he  often 
slept,  though  be  had  also  a  private  residence. 
By  bis  will  he  gave  to  his  wife  all  his  moneys 
and  household  furniture. 

Held  that  the  6000L  did  not  pass  under  the 
gift  of  the  testator's  moneys. 

ifeUtbat  the  two  balances  at  the  banker's  both 
passed  under  that  gift. 

Held  that  ao  much  only  of  the  furniture  at 
the  tavern  as  was  kept  by  the  testator  for  his 
domestic  or  personal  use  passed  under  the  gift 
of  his  household  furniture.  Mamnimg  v.  Avcsfl 
(Lords  JJ.),  387. 

9.  A  testator  gave  to  each  of  his  daughters 
5000L,  the  interest  to  be  paid  to  her  for  her  life, 
and  if  she  should  have  children  the  principal  to 
be  divided  among  them  if  they  should  attain 
twenty-one ;  if  not,  it  was  to  be  divided  among 
her  turmmnff  rieteri,  A  daughter,  A.,  died, 
leaving  two  children,  both  of  whom  died  under 
twenty-one. 

Held  (afiSrming  the  decision  of  the  MAsna  of 
THX  Rolls)  that  a  siiter  of  A.,  who  survived  A., 
but  died  in  the  lifetime  of  the  survivor  of  A.'s 
children,  was  not  a  ** surviving  sister"  within 
the  meaning  of  the  wilL  Carver  v.  Bwrgen 
(Lords  J  J.),  421. 

10.  A  testator  whose  daughter  was  at  the  date 
of  his  will  a  widow,  and  had  been  twice  married, 
directed  the  income  of  a  fund  to  be  paid  to  her 
^  for  her  life^  or  until  her  marriage ; "  and  **  after 
-her  decease  or  marriage,  which  shall  first  happen,*' 
he  gave  the  capital  to  her  children  by  her  two 
deceased  husbands.  The  daughter  afterwards 
married  in  the  testator*s  lifetime  with  his  appro- 
bation. The  will  was  not  republished  after  her 
marriage.     Hdd,  that  she  took  no  interest  in 
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the  income  of  the  fund.     BuUock  ▼.    BenmeU 
(Lords  JJ.),  779. 

1 1.  Devise  of  lands  to  all  the  children  of  A.^ 
and  B.  his  wife,  **  already  or  hereafter  to  be 
bom**  of  their  bodies,  whether  male  or  female, 
for  and  during  their  joint  lives  and  the  life  of 
the  survivor,  but  all  the  sons  to  take  the  name 
and  arms  of  W.  in  addition  ti)  their  own  name, 
remainder  to  the  trustees  to  preserve,  &c. ;  and 
after  their  several  deceases  unto  and  equally  be- 
tween all  their  iisue,  male  and  female ;  and  for 
want  oi  such  issue,  over. 

After  the  death  of  A.,  B*  joined  with  her 
surviving  children  in  executing  a  disentailing 
deed  to  them$elv«fs  as  tenants  in  common  in  fee, 
subject  to  the  life  estate  of  B. 

Held:  (1.)  That  the  name  and  arms  clause  was 
a  condition  subsequent  to  the  vesting  of  the 
estates  in  the  sons,  and  was  satisfied  by  their 
assuming  the  name  and  arms  of  the  testator  sub- 
sequently to  the  disentailing  deed. 

(2.)  That  the  words  **  already  or  hereafter  to 
be  bom  *'  must  be  construed  as  if  they  were  **  born 
or  hereafter  to  be  born  '*  in  favour  of  the  children 
living  at  the  testator's  death,  to  the  exclusion  of 
those  previously  dead. 

(3.)  That  the  word  **  issue  "  is  nomtfncoflnrh'rvm, 
and  takes  in  the  whole  class  of  descendants,  and 
that  the  words  *'  in  defiiult  of  such  issue**  must 
refer  to  all  such  descendants ;  and,  consequently, 
rejecting  the  words  which  create  a  tenancy  in 
common  among  the  issue,  the  first  taker  would 
have  an  estate  taiL  WoodhouM  v.  Htrrick  (V. 
C.  W.),  817. 

12.  A.  being  seised,  inter  aKa,  of  estates  at 
L.,  F.,  and  S.,  subject,  as  to  I*  and  F.,  to  a  mort- 
gage for  1200L,  devised  L.,  subject  to  2002.  part 
thereof;  and  be  devised,  subject  to  1000^,  the 
remainder  of  the  said  mortgage,  his  estate  at  F. 
and  also  his  estate  at  S.,  and  died  intestate  as  to 
another  estate  at  B.  The  personalty  was  insuffi- 
cient. 

Hdd,  as  between  the  beir-at-Iaw  and  the  de- 
visees of  S.,  that  no  charge  or  condition  was  im- 
posed by  the  will  on  the  estate  at  S.  Goodwin 
V.  i>«(V.  C.  W.),826. 

13.  Bequest  of  personalty  to  aU  the  ieMtator't 
eouaina  living  at  his  decease.  Held,  that  the 
testator's  first  cousins  once  removed,  and  second 
cousins,  were  entitled  to  participate  in  the  be- 
quest with  his  first  cousins.  Stoddart  v.  NeUon, 
Stanger  ▼.  NtUon  (V.  C.  S.),  841. 

14.  Bequest  of  10002.  **  to  the  treasurer  for 
tlie  time  being  appointed,  or  to  be  appointed  to 
an  instituiion  to  be  called  the  Worcester  Lunatic 
Asylum,  for  the  humane  and  charitable  purposes 
of  that  institution ;  '*  and  if  no  such  asylum  shall 
be  built  within  a  certain  time,  over.  No  asylum 
of  that  name  was  ever  built,  but  an  asylum  odled 
**  Vhe  Worcester  County  and  City  Pauper  Lu- 
n;itic  Asylum**  was  afterwards  provided  for  the 
maintenance  of  pauper  lunatics,  and  supported 
out  of  the  city  and  county  rates,  levied  under 
the  compulsory  clauses  of  the  8  &  9  Vict,  c  126. 

Held,  not  an  asylum  for  **  humane  and  chari- 
table purposes*'  within  the  meaning  of  the  les- 
Utor.     Leckmen  v.  CurHer  (V.  C.  W.),  938. 

15.  J.  Sw  by  his  will  gave  all  his  real  and 
personal  estate  to  trustees,  and  charged  the  whole 
fund  irith  an  annuity  to  his  widow,  and,  upon 
tlie  termination  of  tiiat  life  estate,  with  an  on- 
nuity  of  500/,  per  annum  to  >J.  P.  Sw,  and  also 


with  a  sum  of  40002L  He  also  bequestbai  i 
legacy  of  5002.  charged  upon  his  perBODsl  ecute. 
Held,  that  the  annuity  was  primsrily  ptnble 
out  of  the  amount  of  the  personal  estate.  (Loss 
Jcsncx  KmoHT  Baucx  dnhitaait,)  Tad  t. 
Chetu  (L.  C.  &  Lords  JJ.),  971. 

16.  A  gift  to  A.  by  vrill  of  an  equitable  estste 
for  life,  in  real  and  personal  estate,  and  after  tbe 
death  of  A.  a  gift  oif  the  property  to  ber  bein, 
executors,  administrators,  and  assigiu,  gires  A. 
an  absolute  general  power  of  appoiotmect;  and 
in  default  of  appointment  an  estate  to  bcr  beb 
by  way  of  purchase  in  the  realty,  and  sn absolute 
interest  in  the  personalty,  to  ber  personal  rtpK- 
sentatives.     Quested  ▼.  MieAeU  (V.  C  K),  lOH. 

17.  A  tesUtor  by  his  will  gave  sn  aosuhj 
of  12002.  to  his  wife,  and  after  ber  deetaae  be 
**  directed  that  the  said  sum  of  1S002,  poranoura 
BO  to  be  paid  sliould  goto  and  be  equally dnitM 
amongst  all  and  every  his  children  vbo  ffaould 
be  then  living,  share  and  &hare  sUke."  And  tbe 
testator  declared  that  the  said  annuity  so  glrn 
as  aforesaid  to  his  wife  was  by  him  "  meant  ind 
intended  to  be  and  should  by  bis  ssid  vile  be 
accepted  and  taken  in  full  and  entire  lieu,  bar. 
recompense,^  discharge,  and  satis&ctioo  of  ai 
from  all  and  all  manner  of  cUims  and  dcotf^ 
whatsoever  which  she  at  any  time  migbt  or  ooold 
haTe,  or  which,  without  provision  and  decian- 
tion,  she  could  or  might  have  at  the  time  of  mr 
decease,  of,  in,  to,  or  out  of  any  part  or  jparts  d 
any  real  or  personal  estate  under  or  bj  vtrtne  d 
any  settlement  or  o|iier  writing  by  bim  at  tf? 
time  made  upon  or  in  favour  of  bis  said  •*' " 
as  for  or  on  account  of  any  dower  or  thirds  vbicb 
she,  my  said  wife,  might,'cou1d,  or  would  in  «! 
manner  have  claim,  challenge,  or  demand  out « 
or  upon,  or  from  or  in  respect  of,  sny  P"*^"J[^* 
estate  or  effects  in  auy  manner  howaoeter."  Tbe 
testator  died,  leaving  a  wife  and  several  cbildita; 
and  in  the  evente  that  happened  there  was  an  a- 
testacy  as  to  a  part  of  his  personal  propertv. 

Held:  1st,  that  tbe  testotor's  widow  was  ex- 
cluded by  the  terms  of  the  will  from  a  distnbi^ 
tive  share  of  the  property  so  undispoodof;  «», 
2ndly,  that  the  annuity  of  1200t  ^»*  Ifj  't! 
petual,  but  that  on  the  death  of  aucb  cbiW  wbo 
survived  the  widow  his  share  abould  «nl  ^^ 
the  residue.     Lett  v.  Bamdan  ( V.  C.  &>  I^ 

18.  An  alien  cannot  sue  to  ^°^^l?"' 
formance  of  an  executory  trust  in  Uod  a 
England  lor  his  own  benefit,  nor  can  the  Cro'^ 
sue  to  enforce  the  performance  of  •»*•  *"* 
by  a  conveyance  to  an  alien,  in  order  ibat  it 
thereby  be  enabled  to  seise  the  land. 

A  devise  in  trust  for  an  aUen  does  «>«  «»^ 
to  the  benefit  of  the  Crown. 

A  trustee  cannot  claim  to  bold  for  bis  o»b 

benefit,  where  tbe  instrument  »*'«**/*^'!^"J 
estate  expressly  says  that  he  is  to  bold  as  •  trus- 
tee merely,  if  there  be  any  person  to  whom  ". 
operation  of  law  the  beneficial  interrt  resuitt 

A  testator,  who  died  in  185^7  'n^*  *^* 
by  hU  wUl,  dated  in  1826,  devised  rial  estate^ 
England  to  trustees  upon  trust,  to  «"*•? 
same  •«  to  the  heir-at-Uw  of  my  heir-»t-Uw  wj- 
in  America,  his  heirs  and  assigns,  for  ^^:^ 
1763  the  tesUtor*s  eldest  brother,  A..*"!*^ 
to  Philadelphia,  where  he  resided  until  hit^ 
in  1815.  A.  lefl  an  eldwt  son,  »•  ^.^ 
born  in  Philadelphia  in  1773,  and  rrtfdrf"^ 
untU  his  death  in  1833.     B.  left  «  c«i<« 
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C,  «vho  WM  born  in  Philadelphia  in  1806,  and 
bad  ttl  frays  resided  there.  B.,  who  would  have 
been  entitled  in  ease  of  an  intestacy,  and  if  C. 
were  an  alien,  filed  a  bill  against  the  trustees  of 
the  willy  and  the  Attomej- General,  as  represent- 
ing the  Crown,  for  a  oonveyanee  of  the  estate  to 
him  by  the  trustees. 

Held  :  1st,  that  the  words  **  heir-at-law  **  were 
used  in  a  popular  sense,  and  that  the  expression 
**  heir-at-law  of  my  heir-at-law  now  in  America** 
described  C ;  Sndly,  that  C.  was  an  alien,  and 
that  the  devise  in  trust  for  him  therefore  fidled  ; 
Srdly,  that  the  devise  did  not  enure  to  the  benefit 
of  the  Crown ;  4thly,  that  the  trustees  were  not 
entitled ;  and,  5thly,  that  there  was  a  resulting 
trust  for  the  plaintiff's  benefit 

The  Crown,  being  an  unsuccessful  claimant, 
ordered  to  pay  its  own  costs.  Rittaon  ▼.  Stordy 
( V.  C  S-X  10S9. 

1 9.  I>eviBe  of  copyholds  held  of  the  manors  of 
M.  and  N.,  after  the  death  of  G.,  the  tenant  for 
life,  in  default  of  a  son  or  issue  of  a  son  living 
or  in  venire  ta  mtrn  at  his  death,  and  the  legal  or 
customary  heirs  of  such  son,  to  his  daughters  as 
tenants  in  common ;  remainder,  in  default  of  any 
such  son  or  daughter  or  their  issue,  over. 

The  course  of  descent  in  M.  was  in  borough 

English :  first,  to  the  youngest  son  or  daughter ; 

secondly*  to   the    youngest  brother  or   sister; 

thirdly,  to  the  youngest  kinsman  or  kinswoman 

-  of  the  whole  blood. 

That  of  the  manor  of  N.  was  stated  to  be  in 
the  nature  of  borough  Eaglish,  to  the  youngest 
son  or  daughter,  and  in  de&ult  to  the  next  of 
kin.  Entries  were  produced  from  the  oourt  rolls 
of  tlie  youngest  sister  of  the  whole  blood  having 
been  aidmitted  as  heir  to  the  deceased  copy- 
holder. 


G.  had  one  son  and  six  daughters,  of  whom 
£.  was  the  eldest.  The  son  and  two  daughters, 
A.  and  B.,  died  in  the  lifotime  of  G.  Two 
daughters  were  born  subsequently  to  the  death 
ofB. 

HM:  (1.^  That  the  devise  to  the  daughters 
not  a  gin  to  a  class,  to  be  ascertained  at  the 


death  of  the  tenant  for  lifo^  within  the  principle 
of  CiMrrie  v.  GmM  (4  Beav.  119.). 

(8.)  That  it  was  a  shifting  use  in  the  daughters, 
subject  to  open  from  time  to  time  to  let  in  such 
nearer  heirs  as  successively  came  m  esse. 

(3.)  That  the  daughters  took  originally  in 
sixths,  and  that  in  the  events  which  happened  the 
four  surviving  daughters  were  entided  to  one 
sixth  each  in  both  estates  under  the  devise,  and 
that  the  youngest  daughter  was  entitled  by  de- 
scent, according  to  the  custom  of  the  manor,  to 
the  shares  of  her  two  deceased  sisters  in  the  lands- 
of  M. ;  but  that,  with  regard  to  the  lands  in  the 
manor  of  N.  the  custom  was  not  sufiiciently 
alleged,  and  therefiire  the  course  of  descent 
would  he  regulated  by  the  Common  Law.  Ridtr 
V.  Wood  (V.  C.  W.),  1064. 

WILLS  ACT,  1  VICT,  c  26. 
See  Legaejf* 

WINDING-UP  ACT& 
See  Joivi  Sioek  CompmUeM  Windrng^vp  AeU. 

WRIT. 

Writ  ofMfveslmri/ieiasdiiJBoMtf  •ec/cfiofticM.  See 
Pra€tie§,  S. 
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